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JUDGES 


Courts  Reported  During  the  Period  Covered  by  dus  Volume. 


SUFKEUB  GOmT— First  Departmenti 

Justices  of  the  AppeUate  Division. 
CHA.RLE3  H.  VAN  BRUNT,  Prbsidiko  Justioi. 

ASSOCIATE  JUSTICES. 

GEORGE  C.  BARRETT.  EDWARD  PATTERSON. 

WILLIAM  RUUSEY.  MORGAN  J.  O'BRIEN. 

CHESTER  E  HcLAUQHLIN.    GEORGE  L.  IKGRAH^U. 

Justices  of  the  Appdkite  Term. 
JOHN  3.  FREEDMAN,  PRssiDiNa  Justice 

A880CIATB  JC8TICB8. 

CHARLES  F.  MacLBAN.  DAVID  LEVENTBITT. 

Justices  of  tfte  FSrH  IHstrict* 

GEORGE  C.  BARRETT.  HENRY  W.  B00K3TAVER. 

ABRAHAM  R  LAWRENCE.  HENRY  BISCHOFF.  Jr. 

CHARLES  H.  VAN  BRUNT.  LEONARD  A.  GIEGERICH. 

EDWARD  PATTERSON.  JOHN  J.  FREEDMAN. 

MORGAN  J.  O'BRIEN.  P.  HENRY  DUGRa 

GEORGE  L.  INGRAHAM  DAVID  McADAM. 

CHARLES  H.  TRUA3C  HENRY  A.  GILDERSLEBVa 

FREDERICK  SMYTR  FRANCIS  M.  SCOTT. 

CHARLES  F.  MacLEAN.  GEORGE  P.  ANDREWS. 

HENRY  R  BEEKMAN.  JAMES  M.  FITZGERALD. 

MILES  BEACH.  DAVID  LEVENTRITT. 


Second  Department. 

Justices  of  ike  AppdkUs  Division, 
WILLIAM  W.  GOODRICH,  PsEsmnia  Jitbtios, 

ASSOCIATE  JUSTICES. 

EDGAR  M.  CULLEN.  EDWARD  W.  HATCtt 

WULARD  BARTLBTT.  JOHN  WOODWARD. 
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Second  Department — Continued. 


JmAifies  of  the  Seamd  District. 


EDGAR  M.  CULLEN. 
WILLARD  BARTLETT. 
WILLIAM  J.  QATNOR 
WILMOT  M.  SMITa 
MARTIN  J.  KEOGH. 
WILLIAU  D.  DICEET. 


WILLIAM  W.  GOODRICH. 
SAMUEL  T.  MADDOX. 
MICHAEL  E.  HIRSOHBERa 
GARRET  J.  GARRETBON. 
JOSIAH  T.  MAREAN. 
ALMBT  F.  JENE& 


Third  Bepartment. 

JiuUces  cf  the  Aj^p^ate  Dtnmon. 
CHARLES  E.  PARKER,  PsBSiDina  Josnom 

ABSOCfATB  J0BTICES. 

JUDBON  a  LANDON.i  MILTON  H.  MERWIN. 

D.  CADY  HERRICK.  WALTER  LLOYD  SMITH.* 

JOHN  R  PUTNAM1  s.  ALONZO  KELLOGG. 

JusHcea  of  the  Third  District. 

SAMUEL  EDWARDa  ALDEN  CHESTER 

EDGAR  L.  FURSMAN.  EMORY  A.  CHASE. 

D.  CADY  HERRICK.  JAMES  A.  BETTS. 


Ju^ices  of  the  ^burtA  LHstrict. 

JUDSON  a  LANDON.i  MARTIN  L.  STOVER 

JOHN  R  PUTNAM."  LESLIE  W.  RUSSELL 

a  ALONZO  KELLOGG.  CHESTER  B.  McLAUGHLUC 

JAMES  W.  H0UGHT0N.4 


Jvstieea  tf  ihe  Siidh  Diebrici. 


ALBERT  H.  SEWELL. 
CHARLES  E.  PARKER 
GEBRIT  A.  FOBBEa 


WALTER  LLOYD  SMTTa* 
GEORGE  P.  LYON. 
BURR  HATTICE. 


1  ABsigned  to  Coart  of  Appe«lfl. 
*Died  Norember  28, 1IW9. 

■Transferred  from  FonrUi  Daputmenti  AppOUate  DlTbloii,  to  Tblid  DepwtWMl^ 
AppoUat«  DlTision. 

*  Appointed  to  fill  TBoanor  eavMd  by  dMth  of  John  R.  Pntum, 
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Fourth  Department. 

JuOiea  nf  iKa  AppdUUe  Dinrion, 

GEORGE  A.  HARDIN,  Pbbsiouto  Justicb." 
WILLIAM  H.  ADAH3.  FaKUOiNQ  Jdbtigb.* 

AflSOOUTE  JU8TI0XB. 

WALTER  LLOYD  SMITat        ALFRED  SPRING. 
WILLIAM  H.  ADAMa*  PARDON  G  WILLIAMB.* 

PETER  B.  UcLBNNAN.  FRANK  C.  LAUGHLIN.* 


GEORGE  A.  HARDIN."  WILLIAM  E.  SCRIPTUR*. 

MILTON  H.  MERWIN.  FRANK  H.  HISCOCB: 

PARDON  0.  WILLIAMa*  PETER  R  McLENNAN. 

MAURICE  L.  WRIGHT.  WILLIAM  &.  ANDREWS.^* 


Jvstices  of  the  Sevenih  District. 

CHARLES  C.  D WIGHT.  JOHN  M.  DAVY. 

WILLIAM  RUMSBY.  WILLIAM  E.  WERNER. 

WUiLIAM  a  ADAMa  JAMES  W.  DUNWELL. 

EDWIN  A.  NABH. 


JtuUces  of  the  Eighth  DiMrid. 


HENRY  A.  CHILDa 
JOHN  a  LAMBERT. 
ALFRED  SPRING. 
FRANK  G  LAUOHLIN.* 


ROBERT  C.  TITUa 
TRUMAN  C  WHITE. 
WARREN  B.  HOOKER 
DANIEL  J.  KENEFICK 


OXT7  0OT7BT  OF  NEW  TOBK. 

JAMES  M.  FITZSIMONa  Chief  Jubtiob. 

JOHN  H.  McCarthy.         john  p.  schuchman. 

LEWIS  J.  CONLAN.  EDWARD  F.  O'DWYBB. 

THEODORE  F.  HASCALL. 

*  Term  expired  January  1. 1900. 
*8Booeed>  G«orga  A.  Bardln  as  presiding  justioe. 
'Tnnsferred  to  Third  Departmeot,  Appellate  Dlytslon.  * 
"  Sneceeda  Walter  Uoyd  Smith. 

■Deafgaated  to  alt  in  Fourth  Department,  Appellate  DItIsIob. 
"Siioceeda  George  A.  Hardin, 
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Order  nrsned.  64  N.  B.  671. 

Carreite  t.  Dun  47  y.  Y.  Supp.  821 

HoUon  denied.   54  N.  B.  1089.  159  N.  T.  6T3. 

Carroll  v.  Mayor,  etc.,  of  City  of  New  York  51  N.  Y.  Sopp.  620 

Judgment  afflrmed.  54  N.  B.  1060,  169  N.  T.  669. 

Chambers  t.  Ijancaster  38  N.  Y.  Snpp.  263 

Judgment  afflrmed.   54  N.  B.  707.  160  N.  T.  842. 

City  of  Yonkera  t.  New  York  Cent,  ft  H.  R.  B.  Co  52  N.  Y.  Supp.  1074 

MoMon  denied.  64  N.  B.  1069,  IBO  N.  Y.  57S. 

Clark  T.  Gammann  43  N.  Y.  Supp.  675 

Judgment  afflrmed.  54  N.  E.  709,  160  N.  Y.  S16. 

aegg  T.  Metropolitan  St.  Ry.  Co  37  N.  Y.  Supp.  180 

Jndgmeot  afflrmed.  54  N.  E.  1089,  169  N.  Y.  660. 
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ud  Mt  New  Tork  Stftt*  RepMter. 

CoatBworth,  In  re  59  N.  T.  Supp.  1100 

Order  rerwMd.   H  N.  B.  <ffi.  IW  N.  T.  116. 

Ooppell  7.  Holllns  30  N.  T.  Snpp.  500 

JodKment  affirmed.   64  M.  B.  1089,  US  N.  T.  BU. 

Correll  v.  Lauterboch  42  N.  I.  Supp.  148 

Jndgnrat  afflrmed.  64  N.  B.  1089,  lfi9  N.  T.  US. 

CioBteUo  T.  Tblrd  Ave.  B.  Co  40  N.  Y.  Supp.  868 

JudgmeDt  reverMd.  SB  N.  B.  897,  161  N.  T.  317. 

Coxhead  t.  Johnson  ,...47  N.  Y.  Bnpp.  380 

Hotlon  denied.  H  N.  B.  780,  160  N.  T.  36S. 

Omn^s  Will,  In  le  42  N.  Y.  Snpp.  904 

Judcment  afflrmed.   H  N.  E.  1089,  159  N.  T.  GST. 

Cronin  v.  Lord  44  N.  Y.  Snpp.  1114 

Judgment  aJDrmed.   65  N.  E.  897,  161  N.  T.  90. 

OuUenn  v.  Mayor,  etc.,  of  City  ot  New  York  53  N.  Y.  Supp.  1102 

Judcment  afBmed.   H  N.  B.  1089.  1S9  N.  T.  660. 

Curtis  T.  Van  Bergh  51  N.  Y.  Supp.  1140 

Judgment  nrmed.  H  N.  B.  898,  Ul  N.  T.  47. 

Davis  T.  ^klarrlne  42  K  Y.  Snpp.  322 

Order  rereroed.  54  N.  B.  7H,  ISO  M.  T.  8661 

Decker  t.  Morton  52  N.  Y.  Supp.  172 

HoUon  sranted.  64  N.  B.  1089,  U9  N.  Y.  BT2. 

Decker  v.  CBMen  30  N.  Y.  Snpp.  1070 

Judsmaat  alBm«d.  S4  N.  B.  lOM,  159  N.  T.  663. 

Deerlng  t.  BelUy  50  N.  Y.  Snpp.  704 

Kotios  denied.  64  N.  B.  1090.  169  N.  T.  667. 

Devlin  V.  Hinman  67  N,  Y.  Supp.  668 

Order  afflrmed.    66  N.  B.  SB6,  ISl  N.  T.  115. 

Dlnnlny  v.  Gavin  39  N.  Y.  Supp.  485 

Judcment  aBrmed.  64  N.  E.  109O.  169  N.  Y.  656. 

Doane  T.  Uercantile  Trust  Co  57  N.  Y.  Supp.  1187 

Judgment  afflrmed.  SB  N.  B.  S98.  16Q  N.  Y.  4i,4. 

Doble  T.  Armstrong  60  N.  Y.  Snpp.  801 

Judcment  affirmed.   G6  N.  E.  802,  160  N.  Y.  584. 

DolgevlUe  Electric  Light  &  Power  Co.,  In  re  58  N.  Y.  Snpp.  1139 

Order  reverted.  6S  H.  B.  S87,  100  N.  T.  600. 

Do7le  T.  Wlilte  35  N.  Y.  Supp.  760 

Judgment  Sfflmed.  B4  N.  B.  109O,  169  N.  T.  648. 

Dykman  t.  Keeney  42  N.  Y.  Snpp.  4SS 

Judgment  affirmed.  64  N.  B.  UBO,  180  N.  Y.  Memoranda,  XL 

Bdson.  In  re  56  N.  Y.  Supp.  409 

Order  afflrmed.   64  N.  B.  1098,  169  N.  T.  608. 

Bmpire  City  Sobway  Co.  v.  Broadvray  &  S.  A.  R.  Co  33  N.  T.  Supp.  1055 

Judgment  afflrmed.  B4  N.  B.  lOH,  U9  N.  T.  S66. 

Fitch's  Estate,  In  re  67  N.  Y.  Supp.  786 

(Mtr  afflrmed.  S4  N.  B.  701,  IM  N.  T.  87. 
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ForOhua  t.  CJonverneur  Villaxe  44  N.  Y.  Sopp.  tU.7 

JsOgmant  rmnad.  16  N.  B.  2M.  UO  N.  T.  HL 

Gannon  t.  McGuIre  47  N.  T.  Snpp.  870 

Order  reversed,  a  N.  B.  7,  160  N.  T.  47S. 

Gedn^  t.  Ocdn^  46  N.  T.  Snpp.  090 

Judsment  mlBrmed.  GS  N.  B.  1,  160  N.  T.  471. 

Genet  v.  President,  etc.,  of  Delaware  &  H.  Canal  Co... 43  N.  T.  Supp,  680 

IfoUon  denied.   54  N.  E.  109S,  169  N.  T.  S68. 

GreeS  t.  Equitable  Life  Assur.  Soc  67  N.  Y.  Supp.  871 

Or««r  MreiMd.  M  N.  S.  7U,  1»  N.  Y.  10: 

aiDet  T.  Bank  of  America  47  N.  Y.  Supp.  668 

<Mtor  rmiwd.  BE  N.  B.  Z»,  100  N.  Y.  649. 

Gorman  t.  Gorman  67  N,  Y.  Snpp.  1060 

Ordw  Rfflmed.  H  N.  B.  lOM.  1S»  N.  Y.  571. 

Greene  t.  Smltb  48  N.  X.  Snpp.  610 

Judgment  affirmed.  66  N.  E.  210,  160  N.  Y.  5S3. 

Guarantee  Trust  &  Safe-Deposit  Co.  v.  Pblladelpbla,  R.  A 

N.  E.  B.  Go  52  N.  Y.  Supp.  116 

A|9Ml  dIamlMWd.   64  N.  B.  676,  1«0  N.  Y.  1. 

Gulick  T.  Orlswold  48  N.  Y.  Supp.  443 

JndgBmt  affirmed.  B4  N.  B.  780,  160  N.  Y.  399. 

Hagner  t.  HaU  42  N.  Y.  Supp.  68 

Jndcmmt  affirmed.  64  N.  B.  lOtt,  169  N.  T.  661 

Hale  T.  Uaaon  48  N.  Y.  Supp.  1106 

JndgDiMit  affirmed.  66  N.  B.  20S.  160  N.  Y.  6IL 

Haninan  v.  Murphy  84  S.  Y.  Supp.  618 

Jadsment  affirmed.  64  N.  B.  1092,  159  N.  Y.  554. 

Harbeck'8  Estate,  In  re  B9  N.  Y.  BupQ,  862 

Order  affirmed.  66  N.  B.  ISO,  ISl  N.  T.  211. 

HendHdoon  t.  City  of  New  York  66  N.  Y.  Supp.  680 

Judgment  affirmed.  64  N.  E.  680,  160  N.  Y.  144. 

Hlggtns  T.  Tefft  58  N.  Y.  Supp.  1142 

MotloD  granted.  64  N.  E.  1092,  169  N.  Y.  6S1. 

Hlndman  t.  Haurand  37  N.  Y.  Supp.  828 

Jnacment  aflUmad.  64  N.  B.  lOM,  160  N.  Y.  61& 

Hoea  T.  Edlaon  General  Electric  Co.  48  N.  Y.  Snpp.  828 

Judgmnt  rerersod.  66  N.  B.  296,  1«1  N.  Y.  36. 

Hoffman  ▼.  King  ,  62  N.  Y.  Supp,  1148 

Mgmnit  rereraed.  66  N.  B.  401,  160  N.  Y.  619. 

H<ffgan  T.  IfCayor,  etc.,  of  Cfty  of  New  York  47  N.  Y.  Snpp.  680 

Judgment  rarerMd.  66  N.  E.  204,  160  N.  Y.  eiC 

Hotopp  r.  Hober  44  N.  Y.  Snpp.  617 

JBdgmmit  affirmed.  66  N.  B.  206,  160  N.  Y.  6X4. 

HtfireUg  T.  Hettrlck  48  N.  Y.  Supp.  188 

Jndgmeot  affirmed.  64  N.  E.  677.  160  N.  Y.  308. 

Hoyt,  In  le  60  N.  Y.  Supp.  628 

Order  rmrsed.  66  M.  B.  2S2,  160  N.  Y.  607. 
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and  96  N«w  York  State  Reporter. 

Hughes  T.  aty  of  Auburn  47  N.  T.  Snpp.  236 

Order  reveried.  55  N.  B.  SS8,  161  N.  T.  9S. 

Hnlbert  Bros.  &  Go..  In  re  57  N.  Y.  Sopp.  38 

Order  rererKd.  H  N.  S.  671.  160  K.  T.  ». 

JohnBon  t.  Cochrane  86  N.  T.  Supj^.  288 

Jndgmuit  aflnned.  64  N.  B.  VM,  169  N.  T.  666. 

Eeeffe,  m  re  69  N.  T.  Snpp.  UOS 

Appeal  diamlned.  64  N.  S.  1061,  161  N.  Y.  670. 

Kernochan  t.  Manhattan  Ky.  Co.:  46  N.  T.  Snpp.  1148 

Judsmeat  affirmed.  E6  N.  B.  906,  161  N.  Y.  839. 

Klttlnger  t.  Bnflalo  Traction  Co  49  N.  Y.  Supp.  713 

Order  afllrmed.  B(  H.  B.  1081,  160  N.  T.  877. 

Lannon  v.  L3^ch  50  N.  Y.  Supp.  158 

Order  rereraed.  66  N.  B.  5,  160  N.  Y. 

Laudy.  In  re  53  N.  T.  Supp.  1107 

Order  reversed.  66  N.  B.  914. 

Lent  T.  Shear  46  N.  Y.  Snpp.  1096 

Judgment  reversed.  66  N.  K  1,  160  K.  Y.  462. 

Levy  V.  Dunn  57  N.  T.  Supp.  972 

Order  affirmed.   66  N.  B.  288,  160  N.  T.  604. 

Lewis  T.  New  York  &  H.  B.  Co  57  M.  Y.  Supp.  1063 

Ifotlon  cranted.  64  N.  B.  1093,  169  N.  Y.  RS. 

Llnggweller  t.  Hart  41  N.  Y.  App.  862 

Judgment  affirmed.  54  N.  E.  I0B3.  169  N.  Y.  543. 

Llttman  t.  Mayor,  etc.,  of  City  of  New  York  55  N.  Y.  Supp.  888 

Judgment  affirmed.  64  N.  B.  1093,  159  N.  Y.  559. 

Lyman,  In  re  67  N.  Y.  Supp.  634 

Order  affirmed.   54  N.  B.  577.  18D  N.  Y.  97. 

Lynian  t.  McGrelvey  48  N.  Y.  Supp.  1035 

Judgmrat  affirmed.  64  N.  B.  1098.  159  N.  Y.  661. 

Mcaure  r.  Law  47  N.  Y.  Supp.  84 

Order  revened.  66  N.  B.  SSS,  161  N.  Y.  78. 

McOlure  t.  Trask  47  N.  Y.  Supp.  88 

Order  affirmed.   GE  N.  E.  407,  161  N.  Y.  82. 

Macl£Dight  Fllntic  Stone  Co.  t.  Mayor,  etc.,  of  City  of  New 

York   52  N.  Y.  Supp.  747 

Judgment  reversed.  64  N.  B.  661.  160  N.  Y.  72. 

McKaney  v.  Hall  38  N.  Y.  Supp.  618 

Judgment  affirmed.    54  N.  B.  1093,  159  N.  Y.  644. 

Harden  t.  Dorthy  69  N.  Y.  Sn^.  1109 

Judgment  affirmed.  54  N.  B.        160  N.  Y.  89. 

Mkrtm  T.  Home  Bank  52  N.  Y.  Supp.  464 

Judgment  affirmed.  54  N.  E.  717.  160  N.  Y.  191. 

Meeks  v.  Meeks  63  N.  Y.  Supp.  1068 

Jodcmeot  affirmed.  66  N.  B.  278,  161  N.  Y.  66; 
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Meserole  t.  Hoyt  63  N.  Y.  Supp.  107S 

Jadgment  aOrmed.  tS  H.  B.  274,  in  N.  T,  SB. 

MfflWa  Will,  In  re  42  N.  T.  Supp,  148 

jDdsmant  •fflmMd.  BB  K.  B.  S86,  W.  N.  T.  7L 

flUsaano  t.  liayor,  etc^  of  Olty  of  New  York  43  N.  T.  Snpp.  69S 

Jvdtmtnt  MTSrMd.  H  N.  B.  W,  UO  N.  T.  123. 

MOKS  T.  mteb  47  N.  T.  Snpp.  BS4 

Hotlon  d«nM.  B4  N.  B.  lOH.  169  N.  T.  KS. 

Mnndt  t.  Glokner  48  N.  T.  Supp.  MO 

AppMl  dlsmlued.   S6  N.  E.  297,  160  N.  T.  B71. 

Umuoa  T.  Magee  47  N.  Y.  Supp.  942 

Jadgnunt  •fllrmed.  SB  N.  B.  SIC,  1«1  N.  T.  182. 

Umuy  V.  Dwigbt  44  N.  Y.  Bnm*  284 

OrdCT  amraaad.  B6  N.  B  MO.  1«1  N.  T.  301. 

Mew  Haven  Steamboat  Oo.  t.  FroTldence  Washington  Ins. 

Co  41  N.  Y.  Supp.  1042 

jQdcmuit  nraned.  S4  N.  E.  1093,  159  N.  T.  &i7. 

New  YoA  Life  Insurance  &  Trust  Oo.  v.  Hoyt  52  N.  Y.  Supp.  819 

Jadgment  afflraed.  ss  N.  B.  m.  ISl  N.  T.  L 

New  Yocfe  Life  Ins.  &  Trust  Co.  t.  Vlele  47  N.  Y.  Supp.  841 

JndgnMBt  aSimad.  H  N.  B.  811.  Ul  N.  T.  11. 

OUfiers  T.  Belmont  36  N.  Y.  Supp.  Sit 

Jodtnant  alBroMd.  H  N.  B.  ion.  169  N.  T.  650. 

Oatmm      Greene  52  N.  Y.  Supp.  1147 

JadgBitBt  alBmud.  K  N.  B.  919. 

Pariah  T.  Batad  46  N.  Y.  Supp.  114S 

JndgBeBt  afflmad.  H  N.  B.  724,  IW  N.  T.  3r)2. 

People  T.  Adirondack  Ry.  Co  64  N.  Y.  Supp.  688 

Order  reverHd.  E4  N.  B.  689,  160  N.  Y.  2SS. 

People  T.  Barker  54  N.  Y.  Supp.  848 

Order  mlDnned.   U  N.  B.  1093,  169  N.  Y.  669. 

People  T.  Board  of  Railroad  Com'rs  68  N.  Y.  Supp.  94 

Order  aflrsMd.  M  N.  B.  197,  160  N.  T.  2M. 

People  T.  Board  of  Town  Auditors  of  Town  of  HenipBtead..67  N.  Y.  Supp.  1144 

Order  afflrmed.  64  N.  B.  1003,  160  N.  T.  636. 

People  T.  Board  of  Tmatees  of  Village  of  Saratoga 

Springs  64  N.  Y.  Supp.  1088 

Order  afflrmed.  54  N.  B.  1098.  1»  N.  T.  fiSS. 

People  T.  City  of  Buffalo  67  N.  Y.  Supp.  268 

Order  afflrmed.  64  N.  E.  1094,  169  N.  T.  B7L 

People  T.  Coler  67  N.  Y.  Supp.  686 

Order  afflrmed.  H  N.  B.  1N4.  IGi  N.  T.  fi6». 

People  T.  Delaware,  L.  &  W.  R.  Co  ^  N.  Y.  Snpp.  1011 

Jadgmeat  afflrmed.  54  K.  B.  1093,  169  N.  T.  S45. 

People  T.  Dunn  63  N.  Y.  Supp.  831 

Order  afflrmed.  H  N.  B.  ION,  160  M.  T.  S70. 

People  T.  Jessap  61  N.  Y.  Supp.  228 

Jadgment  ramied.  H  M.  B.  688,  1«  N.  T.  241. 
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People  T.  Kane  81  N.  T.  Supp.  196 

JadEmest  afllrmftd.  6S  N.  E.  946. 

People  T.  Kllppel  55  N.  T.  Supp.  789 

Order  alDmed.  H  N.  B.  78^  160  N.  T.  S71- 

People  T.  Maynard.  69  N.  T.  Snpp.  41S 

Apiwal  dlnolned.  SB  N.  B.  9.  1«  N.  T.  453. 

People  T.  MacLean  11  N.  T.  Supp.  486 

HoUoD  granted.  H  N.  B.  lOH,  169  N.  T.  EM. 

People  T.  Rcannell  68  N.  T.  Supp.  117 

Order  eOrmed.  M  N.  BL  670. 

People  T.  Snedeker  61  N.  T.  Supp.  768 

Order  alBmied.  64  N.  E.  659,  160  N.  T.  960. 

People  ex  rel.  Cornell  Steamboat  Co.  v.  Dedi-rick  68  N.  Y.  Supp.  1146 

Order  afflrmed.  66  N.  B.  927,  161  N.  T.  196. 


People  ex  rel.  United  States  Orand  Lodge  of  Order  of 

Brlth  Abraham  r.  Payn  60  N.  Y.  Supp.  1146 


Order  affirmed.  EB  V.  B.  B48,  Id  N.  T.  ». 
Potter's  WUl,  In  re  45  N.  Y.  Snpp.  063 

Judgment  revened.  68  N.  B.  SS7,  161  N.  T.  84. 

Prentice.  In  re  47  N.  Y.  Supp.  1146 

Order  afflrmed.  66  N.  E.  275.  IW  N.  T.  668. 

Raymond  t.  Hogan  41  N.  Y.  Supp.  971 

Judgment  sfflmea.  64  M.  B.  1094,  1G8  N.  T.  648. 

Reed  V.  McGoid  46  N.  Y.  Snpp.  407 

Jadgment  ellrmed.  64  N.  B.  787,  UO  K.  T.  880. 

Beynolds  r.  JEtna.  Life  Ins.  Co  51  N.  Y.  Supp.  446 

Judgment  affirmed.  66  N.  E.  806,  160  N.  T.  686. 

Rlee  V.  BuUer  51  N.  Y.  Snpp.  U49 

Judgment  rerereed.  66  N.  B.  276.  160  N.  T.  678. 

Boberu  r.  State  61  N.  Y.  Supp.  691 

Judgment  affirmed.  64  N.  B.  m.  160  N.  T.  217. 

Robinson's  Will,  In  re  57  N.  Y.  Supp.  523 

Order  affirmed.  66  N.  B.  i  160  N.  T.  448. 

Rogers,  In  re  48  N.  Y.  Supp.  175 

Order  affirmed.  66  K.  B.  38^  181  H.  7.  108. 

Rogers  y.  lYnstees  of  New  York  &  Brooklyn  Brl^  42  N.  Y.  Supp.  1046 

Judgment  affirmed.  64  H.  B.  1084,  169  N.  T.  666. 

Rowland  t.  Rowland  67  N,  Y.  Supp.  606 

Motion  denied.  64  N.  B.  10S4,  169  N.  T.  668. 

Salisbury  t.  Slade  48  N.  Y.  Supp.  tS& 

Judgment  rerereed.  H  N.  B.  741,  160  N.  Y.  178. 

Sattler  r.  Hallock  44  N.  Y.  Supp.  543 

Jndgmoit  afflrmed.  64  N.  B.  667,  160  N.  T.  291. 

Scbafhaus  t.  City  of  New  Tork  61  N.  Y.  Supp.  114 

Judgment  afflrmed.  64  N.  B.  1094.  U9  N.  T.  EST. 

Schneider  t.  City  of  Rochester  58  N.  Y.  Supp.  031 

Judgment  rerereed.  H  N.  B.  TU.  160  N.  T.  US. 
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Sbeeb7  t.  City  of  New  Toik   51  N.  T.  Supp.  519 

Jndcnwnt  rrraraal.  H  H.      T«.  110  N.  T.  m 

Slas  T.  Rocbester  B.  Go  46  N.  T.  Stipp.  S82 

HoUon  gnuted.   H  N.  B.  UH,  160  N.  T.  MT. 

Simla  T.  McElroy  42  N.  T.  Supp.  280 

Order  affirmed.  54  N.  E.  S74,  10D  N.  T.  166. 

Emmons  t.  Farmers'  Loan  &  Trust  Co  42  N.  T.  Snpp.  904 

Judsment  affirmed.  H  N.  B.  UBB,  1E»  N.  T.  m. 

Simon  T.  Simon  39  N.  Y.  Supp.  078 

Adstant  afflnncd.  64  K.  B.  UN.  1E»  N.  T.  m. 

Slnteff  T.  People's  Building,  Loan  &  BavlDgs  Ass^  B7  N.  Y.  Supp.  611 

HotioD  denied.  54  K.  B.  lOH,  lU  N.  T.  B«. 

Skaneateles  Waterworks  Co.  v.  Village  of  Skaneatele8...54  N.  Y.  Supp.  1115 
Jadsment  affirmed.  66  N.  B.  5«2,  1«  M.  T.  IH. 

Smitb  T.  City  of  Brooklyn  52  N.  Y.  Supp.  9S3 

Jadsment  affirmed.  H  N.  B.  787,  UO  N.  T.  857. 

Snider  r.  Snider  42  N.  Y.  Supp.  613 

Jadsment  affirmed.   54  N.  B.  676,  160  N.  Y.  IQl. 

Solomon  T.  Continental  Fire  Ins.  Co.  of  City  of  New  York.  .50  N.  Y.  Supp.  922 
Judgment  affirmed.  66  N.  B.  278,  160  N.  Y.  695. 

Steamship  Blchmond  Hill  Co.  r.  Seager  52  N.  Y.  Supp.  986 

Appeal  dinnined.  64  N.  B.  1096,  m  N.  T.  574. 

St^bena  t.  Herldoi  Britannia  Ga  43  N.  Y.  Supp.  228 

JudSBWOt  rorenad.  64  H.  B.  7S1.  160  N.  T.  178. 

Stlckney's  Will,  In  re.  52  N.  Y.  Supp.  929 

Judgment  affirmed.   66  N.  B.  S»<,  161  N.  T.  48. 

SoUlran  t.  Dunham  56  N.  Y.  Supp.  1117 

Judgment  affirmed.  66  N.  B.  &23,  161  N.  Y.  890. 

ralmadge.  In  re  57  N.  Y.  Supp.  457 

MoUoB  denied.  KS  N.  B.  876,  160  N.  T.  6U. 

TmynofT.  Murtagh    41  N.  Y.  Supp.  1138 

Jodgmaat  afflUMd.  54  N.  B.  1086,  168  N.  T.  645. 

TrcTer,  In  re    51  N.  Y.  Supp.  -©14 

Judgment  modified.   65  N  B.  406,  161  N.  Y.  64. 

Ulster  County  Sar.  Inst  t.  Young  44  N.  Y.  Supp.  ^ 

JiUlgmaBt  affirmad.  65  N.  B.  488,  la  N.  T.  28. 

Yandegrift  t.  Cowles  Engineering  Co.  66  N.  Y.  Snpp.  1118 

Order  reTMaed.  66  N.  B.  841. 

Van  Tassd  t.  Oreeiwidi  Ins.  Co  61  N.  Y.  Snpp.  79 

Judgment  rertnad.  56  N.  B.  938. 

Wadsworth  t.  Murray  51  X.  Y.  Supp.  1088 

Jadgmmt  affirmed.  55  N.  B.  910,  161  N.  Y.  tl*. 

Warsaw  Waterworks  Co.  v.  Village  of  Warsaw  44  N.  Y.  Supp.  876 

Judgment  modified.  66  N.  B.  486.  IKl  N.  T.  171 

Wolff  T.  Hyaas  82  N.  Y.  Supp.  798 

Judgment  affirmed.  H  N.  B.  1086^  169  N.  T.  KL 
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Woods  T.  Long  Island  B.  Oo  42  N.  T.  Bapp.  140 

Order  aOnned.  64  N.  B.  lOW,  US  N.  T.  5M. 

Woodslde  Brewing  Oo.  t.  Pacific  Fire  Ins.  Co  42  N.  T.  Snpp.  620 

Jadffment  anrm«d.   H  N.  B.  1096,  UB  N.  T.  &49. 

Woodslde  Water  Oo.  t.  Long  Island  City  48  N.  T.  Snpp.  686 

Judgmnt  afflnned.  6i  N.  B.  1096,  169  N.  T.  658. 

Woodwaid  T.  HoUand  Medicine  Oo  41  N.  Y.  Snpp.  113S 

AppMd  dlnolfMd.  fi4  ^.  B.  1096,  U9  N.  T.  644. 

Zwack  T.  New  York.  Zi.  B.  ft  W.  B.  Oo  40  N.  Y.  Snpp.  821 

JvOgmsnt  aflbart.  64  K.      786,  100  N.  T.  ML 
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OOOIiET  T.  TfiUBTBES  OV  NEW  YOHK  AND  BROOKLYN  BHIDOB. 

(Supreme  Oonrt,  Ai^eBate  DlTlslon,  Second  Department  December  6,  1889.) 

Budges — Obstbuction  on  Stairwat. 

A  pile  of  Bweeplnga,  Incladlng  banana  peelings,  left  on  the  pnbllc  stair- 
way of  a  bridge,  Is  a  daz^^erons  obstruction,  and  lltoee  charged  with  the 
care  of  the  bridge  are  liable  for  Injuries  caused  therein. 

BarUett,  J.,  dissenting. 

Appeal  from  trial  term. 

Action  hy  George  W.  Oooley  against  the  Tpustees  of  the  New 
York  and  Brooklyn  Bridge.  From  a  judgment  for  plaintiil  and  an 
order  denying  a  motion  for  a  new  trial,  defendant  af^ieals.  Affirmed. 

Argued  before  GOODBIOH,  P.  J.,  and  GUILEN,  BABTLBITF. 
HATCH,  and  WOODWARD,  JJ. 

William  J.  Garr  (S.  K.  Probasco,  on  the  brief),  for  appellant 
G.  Washbonrne  Smith,  for  respondent. 

HATCH,  J.  The  jdaintiff  was  injured  by  falling  upon  the  atepa 
of  a  stairway  leadiz^  to  Hie  Brooklyn  Bricy;e.  The  occasion  of  his 
fall  was  a  pile  of  dirt,  composed  of  earth,  banana  pedings,  cigar 
stumps,  etc.,  situate  upon  the  fifth  or  slxlh  step  from  the  bottom 
of  the  stairs,  about  three  inches  in  depth  and  eighteen  inches  long. 
The  immediate  caose  of  the  fall  was  the  stepping  upon  a  banana  peel 
which  lay  in  this  pile,  and,  slipping  upon  that,  the  plaintiff  sustained 
somewhat  serious  injuries.  The  evidence  is  quite  meager  as  to  how 
the  pile  came  to  be  upon  this  step,  the  proof  in  this  respect  being 
that  the  defendant  was  charged  with  the  duty  of  keeping  the  stair- 
ways clean,  and  that  one  of  the  employ^  swept  the  same.  He  en- 
61  N.T.a-1 
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tered  opon  his  daties  at  6  o'clock  in  the  morning,  and  the  accident 
liappened  half  an  hour  later.  It  did  not  a^^ar  that  the  empioj^ 
at  the  time  waB  on  the  Btaira,  nor  was  it  shown  that  this  pile  was 

the  accomulation  of  sweeping  the  i|pper  steps.  It  did  appear,  how- 
ever, that  he  swept  the  steps  from  the  top  to  the  bottom,  and  ac- 
camulated  the  dirt  upon  each  lower  step  as  he  proceeded.  From 
.the  character  of  the  accumulation,  it  would  seem  to  be  a  fair  infer- 
ence that  the  pile  was  the  r^ult  of  such  sweeping,  and,  taking  its 
character,  the  method  of  procedure  of  cleaning  the  stairs,  and  the 
time  of  day  when  the  accident  happened,  we  think  there  was  snffi- 
cient  from  which  the  jury  might  infer  that  the  defendant  was  re- 
sponsible for  the  condition  of  the  st^  and  the  pile  of  dirt  thereon. 
The  obligation  which  rested  upon  the  defendant  was  to  exercise  rea- 
sonable care  to  keep  the  stairway  and  its  steps  in  such  condition 
that  those  having  occasion  to  use  the  same  would  not  be  unneces- 
sarily exposed  to  danger.  It  is  common  knowledge  that  the  pr^ence 
of  banana  peels  and  accumulations  of  this  character  fumi^  a  dan- 
gerous obstruction,  as  the  frequency  of  accidents  from  slipping  upon 
Uiese  and  similar  substances  testify.  Indeed,  a  banana  peel,  under 
such  circumstances,  may  become  as  dangerous,  or  more  so,  than  an 
unguarded  hole.  The  accumulation,  therefore,  was  of  a  character 
from  which  the  jury  were  authorized  to  say  it  was  dangerous,  and, 
being  authorized  to  draw  the  inference  that  the  defendant  was  re- 
sponsible therefor,  the  element  of  negligence  upon  the  part  of  the 
defendant  was  suflBciently  made  to  appear  to  support  the  verdict, 
within  the  principle  annonnced  in  Hank  v.  Bailroad  Co.,  d4  App.  Dir. 
434,  54  N.  Y.  Snpp.  248. 

We  are  also  of  the  opinion  that  the  jniy,  npon  the  testimony,  could 
-properly  exonerate  the  plaintiff  from  the  chai^  of  contributory  neg- 
ligence. He  had  the  ri^t  to  assume  that  the  steps  were  safe  for 
him  to  descend,  and  that  the  defendant  would  place  no  obstruction 
thereon.  He  was  not  bound,  as  matter  of  law,  to  look  for  the  ob- 
struction, although  be  might  have  seen  it  had  he  looked.  The  meas- 
ure of  his  obligation  was  also  the  exercise  of  reasonable  care,  and 
this  the  jury  were  authorized  to  find  he  exercised  when  he  descended 
the  steps  in  the  usual  manner,  although  he  failed  to  observe  the 
obstruction.  McGuire  v.  Spence,  91  N.  T.  303;  Swart  t.  Mayor,  etc. 
(Sup.)  5  K.  Y.  Snpp.  96.  Upon  the  whole,  we  think  the  case  was 
properly  submitted  to  the  jury,  and  that  their  verdict  ie  supported 
by  tiie  evidence.    The  judgment  should  therefore  be  aflBrmed. 

Jn^ment  and  order  sfl9niied,  with  costs.  All  concur,  except  BABTLETT, 
J.,  who  dlaaenta. 


DABROW  T.  BUSH  et  III. 

t8iu>reme  Conrt,  Appellate  Dlviston,  Fourth  Department   November  22,  1899.) 

1.  Specific  PBRtPORUANCE— Contracts  Enforcbablb— Laches. 

Where  a  party  seeking  to  enforce  specific  performance  Is  grollty  of  un- 
reasonable delay,  equitable  relief  will  be  denied,  although  the  lapse  of 
time  may  not  be  sufficient  to  bring  the  case  within  the  statute  of  limltar 
tlons. 
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%  SAME—PKOFOBlCAnCE  BT  PLAINTIFF— DkLAT. 

Equity  win  not  decree  specific  perfonnance  of  a  contract  for  the-  pop- 
ctaase  of  land  executed  25  years  prior  to  the  bringing  of  the  actioDi  wtece 
tbe  plaintiff  and  his  asBignorB,  after  paying  one-third  of  the  puECtiaa& 
money  and  one  year's  taxes,  pnu:tlcally  abandoned  their  rights  snder  it, 
and  later  declined  to  aesert  such  rights,  nntU  after  the  land  beeama-  mA- 
denly  valoable,  because  of  th^  discovery  of  oil  therein. 

Appeal  from  equity  term,  Cftttarau^B  county. 
Action  by  Adelbert  E.  Darrow  against  John  W.  Bush  and  crtben. 
From  a  judgment  for  the  defendants,  plaintifl  af^iealB.  Affirmed. 

On  the  iBt  day  of  April,  1871,  the  defendanta  Dexter  P.  Bimuey  and  Bn*- 
son  C.  RmnBey.  together  with  Myron  P.  Bush  and  George  Howard,  now  de- 
ceased, entered  Into  a  written  agreement  with  one  Ellen  Dougherty  for  tkr 
sale  of  57  acres  of  land  situate  in  the  township  of  Carrollton,  Cattarangns 
conn^,  K.  Y.,  the  purchase  price  thereof  being  $698.60,  payable  In  six  equal 
aanual  payments,  with  interest.  At  tlie  time  she  made  this  purchase  the- 
Tendee  owned  a  farm  of  40  acres  adjoining  the  lands  embraced  In  the  con- 
tract, upon  which  she  and  her  family  resided.  The  67  acres  were  then  n^- 
poeed  to  be  of  little  value  aside  from  the  hemlodc  timber  standing  thereoiw  ' 
and  ttils  ttanber  ^raa  removed  shortly  after  tbe  purchase,  and  a  portion  of  tte 
cleared  land  was  homed  over  and  seeded.  A  wire  fence  was  also  constructed 
along  tbe  road,  but  It  was  afterwards  broken  down,  and  cattle  were  penoitted 
to  run  onto  tbe  premises  from  the  hlgb\t'ay.  The  only  payments  ever  made 
upon  tbe  contract  were  flSO  on  tbe  6th  day  of  Jaly,  1871,  and  a  road  tax  of 
$63.16  on  the  1st  day  of  October,  1873.  In  1880,  Ellen  Dou^erty  and  her 
family  left  tbe  premises,  and  went  to  Salamanca.  The  40  acres  were  sobae- 
quenUy  occupied  by  various  tenants,  who  took  wood  from,  and  pastured  cat- 
tle upon,  the  57  acres,  alttaoogh  informed  \>y  Mn.  Dougherty  that  she  did  not 
dalm  any  title  thereto.  She,  however,  on  tbe  1st  day  of  May,  1882,  assigned 
whatever  Interest  she  had  In  the  contract  to  one  Charles  GaHagher;  and  «ak 
flie  6th  day  of  October,  1894,  Gallagher's  interest  ther^  passed,  by  general 
assignment,  to  Oliver  S.  Vreeland,  who  subsequently,  and  on  the  18tb  day  of 
June,  1896,  transferred  tbe  same  to  the  plaintiff.  While  Gallagher  was  iik 
possession  of  the  premises,  he  sold  the  40-acre  piece  to  a  man  by  the  name 
Ross,  who  entereA  Into  the  occupation  thereof,  and  negotiated  with  Galla^nnr 
for  tbe  purchase  of  the  57  acres  also.  While  these  negotiations  were  pend- 
ing, some  lettera  were  written  by  both  Gallagher  and  Boss  to  Bonitey  &  Ga^ 
the  vendors,  containing  propositions  to  purchase  the  vendors'  Interestt  Mad. 
thereby  perfect  Boss'  title  under  the  contract.  This  correspondence  Anally  re- 
ralted  In  an  offer  from  Rumsey  &  Co.,  on  tbe  18th  day  of  October,  1891,  to  take- 
^iOO,  and  give  a  deed  of  the  premises.  This  proposition  was,  however,  neftlier 
accepted  nor  noticed;  and  In  November,  1894.  tbe  vendors  brooght  suit  to  fore- 
close their  contract,  and  Ihe  premises  embraced  therein  were,  on  tbe  15tb  day 
of  June,  1895,  sold  by  the  sheriff  in  tbe  foreclosure  action  to  the  defendants- 
3otm  W.  Bush  and  Dexter  P.  Rums^.  These  premises  were  situate  In  wbat 
Is  known  as  "Cblpmonk  Valley,"  in  which  valley  tdl  was  discovered  in  the- 
year  1889.  and  in  1896  it  was  also  discovered  In  conBlderable  quantities  npon 
the  57->acre  piece,  in  consequence  of  which  tbe  value  of  land*  in  that  UtcaBtf 
was  Teiy  materially  enhanced.  Thereafter,  and  on  tbe  14tb  day  of  July,  ISBSw 
the  plaintiff  tendered  tbe  amomit  due  upon  bis  contract,  and  demanded  a  decA 
of  the  premises.  The  tender  and  demand  were  refused,  and  upon  the  follow- 
ing day  this  action  was  commenced  to  enforce  a  specific  performance  «f  the- 
contract 

Argued  before  HABDIN,  P.  J.,  and  ADAMB>  McI£NNAIL 
SFRINO,  and  SMITH,  JJ. 

J.  H.  Waring,  for  appellant. 

P.  L.  Eaton,  Aneley  Wilcox,  and  Charles  B.  Gary,  for  respondents. 

ADAMS,  J.   Upon  the  trial  ol  this  action,  the  plaintiff's  complaint 
was  dismifised  upon  the  merits,  and  the  learned  coanBel  for  the 
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spondents  now  insist  tliat  there  are  several  distinct  grounds  upon 
which  the  decision  of  the  trial  court  can  be  sustained.  After  giving 
to  this  contention  the  consideration  it  is  entitled  to  receive,  we 
have  concluded  to  afQrm  the  judgment  appealed  from,  and  to  rest 
our  decision  solely  upon  the  ground  of  the  plaintiffs  laches  in  resort- 
ing to  the  relief  sought  in  tiiis  action,  without  determining  the  va- 
rious other  questions  discussed  upon  the  ailment  and  in  the  briefs 
of  counsel. 

It  is  a  familiar  rule  ot  equity  jurispmdence  that  the  granting  or 
withholding  specific  performance  is  a  matter  entirely  within  the  dis- 
cretion of  the  court,  and  that  when  a  party  invokes  such  a  remedy 
he  must,  in  order  to  entitle  himself  to  it,  ^ow  that,  in  the  circum- 
stances of  his  particular  case,  it  is  just  and  equitable.  Story,  Eq. 
Jur.  §§  161,  742.  776;  Day  v.  Hunt,  112  N.  Y.  191,  19  N.  E.  414; 
Conger  v.  Railroad  Co.,  120  N.  Y.  29,  23  N.  E.  983;  Miles  v.  Iron  Co., 
125  N.  Y.  294,  26  ^.  E.  261.  In  the  case  now  before  us  it  seems  quite 
clear  that  the  plaintiJX  has  fallen  far  short  of  the  standard  estaUished 
by  the  rule  just  adverted  to.  By  his  purchase  of  the  contract  in 
question  he  acquired  no  better  or  other  right  than  was  possessed 
by  his  assignor;  for  he  took  it  subject  to  all  the  equities  existing 
between  the  original  vendors  and  vendee,  and  occupies  precisely  the 
same  position  the  vendee  would  if  the  contract  had  never  been  as- 
signed. This  being  the  case,  it  will  be  profitable  to  indulge  in  a 
brief  survey  of  the  situation. 

It  appears  that  the  contract  under  consideration  was  executed 
some  25  years  prio/  to  the  bringing  of  this  action;  that,  although  the 
vendee  assumed  to  pay  the  purchase  price  of  the  lands  therein  men- 
tioned in  six  eqaal  annual  payments,  she  failed  to  meet  her  engage- 
ment in  that  r^ard;  that  while  in  possession  of  the  lands  con- 
tracted for  she  stripped  them  of  the  timber  standing  thereon,  which 
at  the  time  was  supposed  to  constitute  their  chief  value;  that  she 
subsequently  removed  from,  and  virtually  abandoned,  the  premises, 
although  before  doing  so  she  assumed  to  transfer  the  contract  for 
the  purchase  thereof.  It  also  appears  that  the  vendee  by  her  oral, 
and  her  transferees  by  their  written,  declarations,  repeatedly  ad- 
mitted that  whatever  interest  had  been  acquired  under  the  con- 
tract was  practically  forfeited,  and  it  is  a  fair  and  reasonaUe  pre- 
sumption that  no  attempt  woiUd  ever  have  been  made  to  enforce  its 
performance  had  not  the  lands  embraced  therein  become  suddenly 
valuable  by  reason  of  the  discovery  of  large  deposits  of  oil  beneath 
their  surface;  for  it  eeeins  that  as  late  as  June  17,  1896,  Gallagher, 
whose  assignee  was  then  the  owner  of  the  contract,  when  asked  by 
a  representative  of  the  vendors  whether  he  wanted  to  pay  up  the 
amount  due  upon  the  contract  and  take  a  deed  of  the  premises,  re- 
plied, "I  think  I  will  wait  until  they  get  a  well  down."  Thus  it  will 
be  seen  that  only  about  one-third  of  the  purchase  price  of  the  prem- 
ises has  been  paid,  and  that  during  a  period  of  abont  23  3%ars 
neither  the  vendee  nor  her  transferees  have  made  the  slightest  at- 
tempt to  preserve  whatever  rights  were  acquired  under  the  con- 
tract; and  that  consequently,  were  it  not  for  the  claim  that  there 
had  been  a  recognition  of  such  rights  by  the  vendors,  it  would  prob- 
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ably  be  conceded  that  they  were  absolutely  barred  by  the  lapse  of 
time.  In  making  this  assertion,  we  do  not  wish  to  be  understood  as 
assenting  to  the  plaintiflTs  contention  that  the  defendants  have,  by 
their  own  acta,  deprived  themselves  of  the  right  to  invoke  the  stat- 
ute. We  do  not  pass  upon,  nor  even  consider,  that  question.  What 
we  do  say,  however,  is  that  the  statute  of  limitations  does  not  affect 
the  genei^  principles  of  equity  which  declare  that  where  a  party, 
Id  attempting  to  enforce  his  rights,  is  guilty  of  unreasonable  and  in- 
excusable delay,  he  sdiould  be  denied  equitable  relief,  although  the 
lapse  of  time  may  not  be  sufiQdent  to  bring  the  case  within  the 
operation  of  the  statute;  and,  farther,  that  this  princii^e  is  peculiarly 
applicable  to  actions  for  specific  performance.  Peters  v.  Ddaplaine, 
iil  N.  Y.  362;  Bank  v.  Thomson,  55  N.  Y.  7;  Buffalo  &  L.  Ijand  Co. 
r.  Bellevue  Land  &  Improvement  Co.,  32  App.  Div.  529,  53  N.  Y. 
Supp.  17;  Hayes  v.  Nourse,  114  N.  Y.  595,  22  N.  E.  40. 
Id  the  case  first  above  cited  it  was  said  by  CSiarch,  O.  J.,  that: 

"The  time  within  which  actions  may  be  brought  for  spedfic  performance  of 
contracts  has  not  been  extended  hy  impticatlon  by  the  statute  prescribing  a 
time  within  which  the  action  must  In  all  cases  be  brought.  The  question 
still  remains,  and  must  be  decided  in  each  action,  although  brought  within  the 
statutory  limit  as  to  time,  whether,  under  the  peculiar  circumstances,  equity 
and  good  conscience  require  that  the  contract  shall  be  specifically  performed, 
or  whether  the  par^  should  be  left  to  bis  ranedy  at  law  for  the  nonperform- 
ance." 

And  in  the  case  last  cited,  Follett,  C.  J.,  thus  states  the  rule: 

"A  vendee  in  an  executory  contract  for  the  purchase  of  lands  has  not  an  ab- 
solute right  to  a  specific  performance  of  the  contract,  but  such  relief  la  granted 
or  refused  according  to  the  circumstances  of  each  case." 

In  the  present  instance,  as  we  have  seen,  the  laches  of  the  plain- 
tiff and  those  under  whom  he  claims  has  been  almost  tantamount 
to  an  abandonment  (Wagner  v.  Mallory,  41  App.  Div.  126,  58  K.  Y. 
Supp.  526);  and  during  the  long  period  of  silence  and  inactivity 
which  has  intervened  between  the  execution  of  the  contract  and  any 
attempt  to  enforce  the  same  a  very  material  change  of  circumstances 
has  taken  place.  Hie  land  which  for  26  years  lay  neglected  and 
TirtnaUy  abandoned,  save  that  the  taxes  thereon  were  paid,  suddenly 
became  possessed  of  great  value  because  of  the  discovery  of  vast 
mineral  wealth  therein;  and  when  this  discovery  was  made,  and  it 
was  established  beyond  all  peradventure  by  experimental  processes 
that  such  deposits  did  exist,  the  plaintiff  demanded  that  a  court  of 
equity  give  him  that  which  neither  he  nor  his  predecessors  in  in- 
terest had  theretofore  deemed  of  sufiicient  value  to  take  the  trouble 
to  acquire,  under  the  very  liberal  terms  of  their  contract.  Had  this 
land  been  sold  and  purchased  as  oil  land,  the  parties  would,  by 
reason  of  the  finctnating  character  of  such  property,  have  been  un- 
der a  special  obligation  to  assert  their  rights  active^  and  vigilantly. 
They  would  not  have  been  permitted  to  await  the  event  of  investiga- 
tions which  were  under  way  to  ascertain  the  nature  and  extent 
of  mineral  deposits,  because  delay  for  such  a  purpose  would  be  specu- 
lative in  its  nature.  Benedict  v.  I^uch,  1  Johns.  Ch.  377;  Oil  Co. 
T.  Marbury,  91  U.  S.  587,  593. 
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And  no  good  reason  snggests  itoeU  to  our  mind  why,  after  25 
jeaat  of  delay,  tbe  plaintiff  edlould  now  be  allowed  to  secure  to  hin- 
4idf  tbe  advantagee  resulting  from  a  change  iu  the  eitoatlon  which 
mam  not  within  the  contemplation  of  either  party  when  the  contract 
warn  enured  into;  for  delay,  under  such  circumstances,  is  certainly 
«a  srpecDlatiTe  as  thoagh  the  land  had  been  purchased  by  reason 
of  Us  proximity  to  the  oil  belt,  and  in  the  expectation  that  it  might 
fdtima^y  prove  valuable. 

In  consMering  the  obligations  which  rest  upon  a  vendee  under 
cwdiftnnit  similar  to  those  here  presented,  Mr.  Fomeroy,  in  his  work 
<m  Spedflc  Performance,  says: 

■*TV3teaie  a  vendee  delays  In  completing  the  contract  In  order  that  he  may 
«peeulate  upon  tbe  chances  of  Its  proving  to  be  an  advantageous  bargain,  or 
that  through  a  rise  In  value  or  other  changes  of  circumstances  hla  gain  may 
be  assured,  and  then,  when  he  is  thus  certain  that  it  will  be  a  fortunate  apecu- 
latkm,  offers  to  perform,  and  sues  to  compel  a  conveyance  by  the  vendor, 
3L  oannt  of  equity  will  refuse  to  grant  him  the  remedy,  even  although  he  may 
have  aft  aa  earlier  day  paid  part  of  tbe  purchase  price.  (3)  And  a  rise  tn  the 
value  of  tiie  land  during  tbe  Interval  will  always  be  a  fact  of  much  weight 
In  toBding  to  show  that  ttae  vendee's  delay  was  speculative,  and  for  the  very 
imrpoae  of  awaiting  such  a  turn  favorable  to  himself."  Pom.  Spec;  Ferf. 

It  is  undoubtedly  the  fact  that  the  vender's  failure  to  assert  her 
riglKts  was,  in  the  first  instance,  due  either  to  neglect  or  indi£Fer- 
«Dce;  but  it  is  also  true  that,  ultimately,  it  was  owing  to  a  specula- 
$m  <desire  upon  the  part  of  her  transferees  to  take  advantage  of  the 
^orte  which  were  being  made  to  discover  oil.  In  other  words,  as 
mM  «aid  Gallagher,  they  preferred  to  await  the  result  of  opera- 
tions which  were  then  in  jH-ogress  by  the  Devonian  CMl  Cranpany, 
one  of  the  defendants  herein,  before  determining  whether  it  would 
be  ler  their  advantage  to  pay  the  amount  due  upon  tbe  contract 
and  talce  a  deed;  and,  having  delayed  so  long  and  for  such  purposes, 
we  thmk  it  would  be  a  violation  of  the  principles  of  equity  which  are 
applicable  to  cases  of  this  character  to  now  decree  qiecific  perform- 
ance. The  judgment  should  foe  affirmed. 

Judgment  affirmed,  witii  coste.    All  concur. 


<44  .&PP.  DTv.  306.) 

BBENNAN  V.  GAXJB. 

<Bupi'eiiig  €onrt,  Appellate  Division,  First  Department  November  24,  1899.) 

1.  AocociTT— Order  of  Rbfbrgkcr. 

Ha  an  action  for  an  accounting,  plaintiff  alleged  an  agreement  to  pay 
deCeaodant  a  certain  fixed  rent,  and  a  certain  additional  sum  out  of  ttae 
proOte  of  a  hotel  as  rent.  Defendant  admitted  the  lease,  but  denied  per- 
fottoazioe  by  plaintiff;  also  denied  failure  to  trader  accounts  as  required 
by  lease;  and  alleged  that  be  was  in  possession  as  a  partner  of  plaintiff. 
As  an  affirmative  defoise.  he  alleged  an  arbitration  agreement  to  settle 
4he  dispute.  Tbe  court  made  an  order  which  recited  that  It  appeared 
4bat  plaintiff  was  entitled  to  an  accounting,  and  cUrected  a  reference; 
«xcepthig  the  question  of  arbitration,  but  malting  no  provision  for  further 
itrlal  before  the  court  or  a  referee.  Held,  that  such  an  order  was  unai>- 
ithorlzed,  without  a  decision  that  plaintiff  was  entitled  to  an  accounting, 
^d  also  a  decision  as  to  whether  tbe  arbitration  agreement  affected 
VlahUlfTs  rights. 
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%  Sun. 

The  order  cannot  be  treated  as  a  reference  to  decide  the  whole  Issue  ca 
any  of  the  issues,  where  It  was  made  on  the  Judge's  own  motion,  at  the 
dose  of  the  trial,  and  after  he  had  refused  a  preTioos  application  for  a 
refereace  on  the  ground  that  there  were  queatlonB  of  fact  which  It  was 
neoeesary  to  decide  first. 
&  Samb— Wbek  Quantsd. 

An  order  of  reference  to  take  an  accounthig  cannot  be  sustained  In  the 
absence  oC  eyldenc©  that  It  would  require  the  examination  of  a  long  ac- 
count. 

Appeal  from  ^cial  term,  New  York  coanty. 

Action  by  Michael  Brennan  asainat  Tiiomas  B.  Gale.  From  an 
order  r^errlng  the  canse,  defendant  cqppealed.  BeTersed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BABBBTT,  EUMSBY, 
PATTEBSON,  and  O'BRIEN,  JJ. 

Victor  E.  Whitlock,  for  appellant. 
S.  Stanwood  Menken,  for  respondent. 

BABRETT,  J.  The  action,  though  nominally  for  an  accounting, 
was  eawntially  to  recover  rent  doe  under  a  lease.  The  object  of 
the  accounting  was  to  ascertain  the  amount  of  rent  due  under  the 
terms  ot  the  lease.  By  this  instrument  the  defendant  rented  from 
the  {dalntiff  the  San  Bemo  Hotd  for  a  period  of  10  months,  agreeing 
to  pay  therefor  $3,000  per  month,  absolutely.  He  also  agreed  to 
pay  the  surplus  income  derirable  from  the  conduct  of  the  hotel  to 
the  extent  of  an  additional  9l,00<>  per  month.  To  effectuate  this  part 
of  the  agreement,  it  was  provided  in  the  lease  that  the  defendant 
should  rend»  monthly  statements  to  the  plaintiff  relating  to  the 
bosineBS  of  the  hotd,  and  should  pay  as  rent  the  snrplns  of  receipts 
over  expenditures,  as  shown  by  these  statements.  It  is  conceded  that 
the  defendant  has  paid  the  entire  rent  of  $3,000  per  month  for  each 
of  the  10  months  specified  in  the  lease,  and  has  also  paid  $6,000  on 
account  of  surplus  income.  The  action  is  based  upon  the  claim 
that  an  accounting  as  to  the  receipts  and  «:penditures  of  the  hotd 
will  show  that  there  was  enough  snrfdns  income  to  require  the  pay- 
ment ot  the  remaining  f 4,060,  or  some  part  of  it.  l^ie  defendant 
in  his  answer  admitted  the  lease,  but  denied  the  performance  by 
the  i^iwttff  of  its  conditions.  He  also  denied  failure  to  render  ac- 
counts as  required  by  the  lease,  or  that  he  individually  entered  into 
possession  of  the  premises;  alleging,  on  the  contrary,  that,  as  be  is 
advised  and  believes,  he  and  the  plaintiff  were  in  possession  thereof 
as  co-partners.  As  an  aiBrmative  defense,  he  alleged  the  making 
of  an  arbitration  agreement  for  the  settlement  of  this  as  well  as 
oth«r  disputes)  and  that  the  arbitration  is  still  pending.  The  course 
of  the  trial  was  somewhat  peculiar.  It  consisted  largely  of  a  col' 
loquy  between  the  learned  trial  justice  and  counsel,  looking  to  a 
snmnuury  abbreviation  of  tbe  trial,  and  a  reference  to  take  the  ac- 
count required  to  ascertain  the  surplus  income.  The  only  evidence 
which  the  plaintiff  gave  was  that  he  had  received  as  rent  but  $30,000 
for  the  10  months;  that  there  was  no  "proper  accounting''  between 
the  parties,  or  voluntary  settlement;  and  that  he  claimed  there  was 
still  fi,000  due  t^n.  The  learned  court  declined  to  go  into  tiie  ques- 


Digitized  by  Google 


8  ei  NHW  YORK  SUFHAHJUtT  (Bop.  CL 

tad  96  New  York  8btt*  Baportor. 

tion  of  partnership  or  account  stated.  He,  however,  permitted  the 
defendant  to  show  the  arbitration  agreement  alleged  in  his  answer. 
The  evidence  thereafter  was  practic5ly  confined  to  this  latter  qnes- 
tion.  When  it  was  closed,  the  learned  justice  stated  that,  as  the  ar- 
bitration had  not  resulted  in  an  award,  the  plaintiff  had  a  right  to 
withdraw  from  it,  and  he  intimated  that  the  ^ect  of  the  evidence 
was  to  estaUish  such  withdrawal.  He  then  directed  that  what  he 
styled  an  interlocutory  order  of  reference  be  drawn,  and  accordingly 
the  order  appealed  from  was  prepared  and  signed.  The  order  was 
not  a  decision  of  the  action  in  whole  or  in  part.  It  recited  that  it 
appeared  to  the  satisfaction  of  the  court  that  the  plaintiff  was  en- 
titled to  have  the  defendant  account,  and  that  the  examination  of 
a  long  account  will  be  involved.  It  then  directed  the  reference  to 
take  and  state  the  account,  speciflcally  excepting,  however,  the  ques- 
tions  <tf  arbitration  and  account  stated.  Ko  further  direction  was 
made  as  to  the  trial  of  the  action,  either  before  court  or  referee. 

We  thinli  this  order  of  reference  was  unauthorized.  The  learned 
court  was  required  to  make  a  decision  establishing  the  rights  of  the 
parties  upon  the  pleadings  and  proofs.  The  recital  in  the  order  was 
not  such  a  decision.  He  should  have  found  that  the  plaintiff  was 
or  was  not  entitled  to  an  accounting;  that  the  arbitration  agree- 
ment did  or  did  not  affect  the  {Aain^'s  right  to  such  accounting; 
and,  generally,  upon  all  the  questions  submitted  to  him.  Upon  a 
decision  in  the  plaintifTs  favor  upon  such  qnestions,  ^ther  with  or 
without  separate  findings  ot  fact  and  conclusions  of  law,  the  learned 
court  might  then  have  appropriately  referred  the  accounting,  and 
directed  that  the  jdaintiff  iiave  judgment  for  the  amount  of  surplus 
income  found  thereupon,  not  exceeding  f4,000.  The  error  was  in 
directing  the  accounting  without  deciding  that  the  plaintiff  was  en- 
titled to  it,  and  without  passing  upon  the  qneatlon  ot  arbitration 
or  any  of  the  ether  questions  in  the  case. 

The  order  cannot  be  treated,  independently  of  the  trial,  as  a  refer- 
ence to  decide  the  whole  issue  or  any  of  the  issues.  There  was  no 
motion  for  a  reference,  in  the  ordinary  sense.  The  refe^nce  was 
ordered  at  the  close  of  the  trial,  upon  the  judge's  own  motion.  In- 
deed, the  learned  counsel  for  the  plaintiff  stated  upon  the  trial  that 
he  had  previously  made  application  for  a  reference,  and  that  the 
court  had  determined  that  there  were  questions  of  fact  that  ought 
to  be  disposed  of  before  the  plaintiff  went  to  a  reference.  But,  even 
if  the  order  could  be  treated  as  made  independentiy  of  the  trial, 
it  would  be  impossible  to  sustain  it,  as  there  was  no  evidence  that 
the  trial  would  require  the  examination  of  a  long  account.  In  no 
view  of  the  case  can  this  order  be  sustained.  ItB  effect  was  to  cause 
a  mistrial 

The  order  appealed  from  should  be  reversed,  with  costs,  and  tlie 
action  remitted  to  the  special  term  for  a  new  trial.  All  concur. 
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BARRETT  v.  NEW  YORK  CENT.  &  H.  R.  R.  00. 

(Siqweme  Court,  Appelate  Dtvision,  Fourth  Department   NoTember  22,  1890.) 

L  Cabbixbs — Action  for  Prbsonai.  Injuries  —  Tresfabbbb  on  Train  —  iK- 
STBncnoKB. 

In  an  action  against  a  railroad  company  Cor  Injuries  alleged  to  bave 
been  caused  by  defendant's  conductoi  In  removing  plaintiff  from  a  moving 
freight  train  on  which  he  was  trespassing,  an  instruction  that  If,  when 
plaintiff  was  about  to  alight  therefrom,  the  conductor  pushed  him,  so  that 
he  was  thrown  to  the  ground  and  injured,  he  could  recover,  was  proper, 
when  based  on  the  version  of  the  transaction  as  shown  by  plaintiff's  tea- 
timony. 

I  RkviKw — Finding  op  Fact — Conflictino  Testimony. 

Where  a  cardinal  question  of  fact,  on  which  the  evidence  directly  con- 
flicted, was  squarely  anbmltted  to  the  Jury  under  proper  Instructloiu,  their 
finding  will  not  be  disturbed  wbere  it  does  not  appear  that  the  testimony 
in  favor  of  the  defeated  party  was  entitled  to  any  greater  credit  than  that 
for  his  opponent. 

&  Personal  Injuries— Damages— Excessive  Verdict. 

Plaintiff  lost  his  right  arm,  and  his  1^  was  more  or  less  injured,  and 
there  was  evidence  from  which  it  might  have  been  found  that  the  injury 
to  the  latter  would  be  permanent.  Beld,  that  a  verdict  for  ¥8,537  was  not 
excessive. 

i.  Cross* Examination  of  Witnessrb. 

A  witness  for  defendant  denied  on  cross-examination  that  he  had  stated 
certain  facts  to  a  reporter  of  a  newspaper,  contained  in  a  purported  ab- 
stract of  the  paper's  account  of  an  accident  which  was  read  to  him,  and 
he  was  then  asked  if  the  plaintiff  ever  told  him  the  fnots  stated,  embraced 
in  the  newspaper  article,  and  he  answered,  "Why,  he  told  me  part  of  it." 
Held,  that  there  was  no  error  In  allowing  the  form  of  the  question,  nor  In 
refusing  to  strike  it  out,  or  the  evidence  taken  In  respect  thereto. 

Appeal  from  trial  term,  Oneida  county. 

Action  by  John  Darwin  Barrett  against  the  New  York  Central  & 
Hadson  Biver  Railroad  Ck>mpany.  Frotn  a  judgment  entered  on  a 
verdict  in  favor  of  plaintiff  for  $8,537.  and  from  an  order  denying 
a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  HARDEN,  P.  J.,  and  ADAMS.  McLHNNAN. 
SPRING,  and  SMITH,  JJ. 

G.  D.  Frescott,  for  appelant. 

L  J.  Evans  and  A.  D.  Kneeland,  for  respondent. 

HARDIN,  J.  Plaintiff,  in  hie  complaint,  alleges  that  on  the  3d 
day  of  June,  1893,  he  was  on  board  one  of  the  freight  trains  of  the 
defendant,  seeking  to  make  a  passage  from  the  city  of  Rome  to  the 
city  of  Utica,  and  that,  while  near  the  locomotive  works,  in  the 
easterly  portion  of  the  city  of  Rome,  "this  defendant,  by  its  agents 
and  servants  on  said  train,  negligently,  onlawfoDy,  carelessly,  and 
without  due  or  reasonable  care,  and  imprudently  and  unnecessarily, 
against  plaintiff's  objection,  forced,  pushed,  and  threw  plaintiff  from 
said  car  and  train,  and  upon  said  loose  rails,  and  upon  said  nearest 
parallel  tracks,  and  beneath  the  moving  train  thereon,  and  thereby 
so  n^Iigently  and  carelessly  behaved  and  conducted  itself  that  it 
caosed  this  plaintiff  to  be  severely  and  permanently  injured  thereby, 
and  his  right  arm  was  fractured  and  broken,  and  so  badly  injured 
that  it  was  necessary  to  be  amputated,  and  it  was  afterwai^  ampu- 
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tated,  and  his  legs  and  body  were  otherwise  severely  injured."  The 
answer  of  the  defendant  admits  its  incorporation,  and  that  it  was 
operating  a  railroad,  as  alleged  in  the  complaint,  and  avers  by  way  of 
a  defense  that  the  injury,  in  the  complaint  set  ont,  to  the  plaintiff, 
"was  not  caused  by  or  in  consequence  of  the  or  any  negligence  of  the 
defendant,  or  its  agents  or  servants,  but  was  caused  by  the  negli- 
gence of  the  plaintiff  in  whole  or  in  part,  and  not  otherwise."  The 
issaea  were  brought  to  trial  in  October,  1894,  and  a  verdict  was  ren- 
dered for  the  plaintiff  of  $7,500.  From  the  judgment  entered  upon 
that  verdict  an  appeal  was  taken  to  the  late  general  term  of  the 
Fourth  department,  and  the  judgment  was  affirmed,  an  opinion  being 
piepaxeAf  which  is  f  onnd  r^rted  in  92  Hon,  606, 36  N.  T.  Supp.  1121. 
In  that  opinion  it  was  said: 

"A  careful  examination  of  the  evidence  contained  In  the  appeal  book  has 
led  us  to  tbe  coocInBlon  that  the  question  whether  the  defendant  was  liable 
In  this  action,  under  the  doctrine  of  Rounds  v.  Railroad  Co.,  64  N.  T.  129; 
Cohen  v.  Railroad  Co.,  69  N.  Y.  170;  Hoffman  v.  Railroad  Co.,  87  N.  Y.  25; 
McCann  v.  Railroad  Co.,  117  N.  Y.  505,  23  N.  E.  164;  Hogan  v.  Railroad  Co., 
124  N.  Y.  647,  26  N.  E.  960;  Ansteth  v.  Railway  Co.,  145  N.  T.  210.  39  N.  E. 
708;  and  other  kindred  cases,— was  a  question  of  fact,  was  propniy  submitted 
to  the  jury,  and  that  its  verdict  should  be  upheld.  Nor  do  we  think  that  the 
judgment  should  be  disturbed  upon  the  ground  that  the  plaintiff's  recovery  was 
excessive." 

An  appeal  was  taken  from  such  judgment  of  affirmance  to  the  court 
of  appeals,  and  the  opinion  delivered  in  that  court  appears  in  157 
JS.  T.  663  et  seq.,  52  N.  E.  659  et  seq.  In  the  course  of  the  opinion 
it  is  said: 

"We  win  assume  that  his  evidence  was  sufficient  to  carry  the  case  to  the 
Jury,  and  we  will  assume  that  the  charge  of  the  learned  trial  judge  to  the 
effect  that,  while  the  defendant's  servant  had.  a  right  to  remove  the  plaintiff 
from  the  train,  yet  he  had  no  right  to  use  unnecessary  violence,  or  to  expose 
blm  to  any  unnecessary  danger,  was  correct.  *  *  *  In  this  case,  since  we 
have  assumed  that  the  plaintiff's  testimony  could  not  be  ignored  by  the  court, 
there  were  three  questions  of  fact  before  the  jury.  These  were  the  negligence 
of  the  defendant,  d^ndtng  only  upon  the  proof  with  respect  to  the  unlawful 
or  improper  act  of  the  conductor,  the  contributory  neghgence  of  tbe  plaintiff, 
and  tbe  damages  which  he  was  entitled  to  recover." 

Subsequent  to  the  expressions  which  we  have  quoted,  the  opinion 
proceeded  to  consider  a  ruling  made  upon  the  trial,  which  was  pro- 
nounced to  be  erroneous,  and  the  reversal  of  the  judgment  was  di- 
rected by  a  divided  court. 

Upon  the  trial  now  brought  in  review,  evidence  was  given  tid- 
ing to  show  that,  as  the  plaintiff  was  abont  to  alight  from  the 
train,  the  conductor  placed  his  tiand  npon  the  shoulder  of  the  plain- 
tiff, and  pushed  him,  so  that  he  was  precipitated  to  the  ground, 
and  struclc  a  pile  of  rails,  and  received  the  injuries  which  are  com- 
plained of.  The  plaintiff's  testimony  is  controverted  by  the  testi- 
mony of  Quigley,  the  conductor  in  charge  of  the  train,  and  there  is 
a  sharp  and  steady  conflict  in  the  testimony  given  by  the  plaintiff 
and  by  Quigley  as  to  the  circumstances  attending  the  transaction. 
AoBumlng  that  the  testimony  of  the  plaintiff  is  accepted  as  a  cor^ 
rect  Tersion  of  the  transaction,  the  rules  of  law  were  properly  ap- 
plied to  the  case  upon  the  trial,  where  it  was  held  that,  if  the  de- 
fendant's conductor  perpetrated  the  wrongs  enumerated,  the  jury 
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woald  be  warranted  in  finding  a  verdict  for  the  plaintiff.  With 
the  mle  of  law  laid  down  by  the  court  in  respect  to  the  right  of  re- 
covery, we  see  no  occasion  to  interfere.  Sanford  v.  Bailroad  Co., 
23  N.  Y.  343;  Bounds  v.  Bailroad  Co.,  64  N.  Y.  129;  Higgins  t.  BaU- 
road  Co.,  46  N.  Y.  23;  Cohen  v.  Baibroad  Co.,  69  N.  Y.  170;  Hoffman 
V.  Bailroad  Co.,  87  N.  Y.  25;  McCann  v.  Bailroad  Co.,  117  N.  Y.  505, 
23  N.  E.  1G4;  Qark  v.  Bailroad  Co.,  40  Hun,  605,  affirmed  in  113  N. 
Y.  670,  21  N.  E.  1116.  In  the  case  last  cited  it  was  held  that  the 
questions  of  negligence  and  contributory  negligence  were  for  the 
juiy;  "that  plaintiff  was  committing  a  misdemeanor  was  no  de- 
fense; that,  if  the  act  of  plaintiff  in  getting  from  the  car  was  in- 
Tolnntary,  and  caused  by  the  assault,  contributory  negligence  conld 
not  be  claimed  from  his  fall."  In  the  course  of  the  opinion  delivered 
by  Bradley,  J.,  in  Clark  t.  Bailroad  Co.,  40  Han,  607,  he  asserts  that 
the  defendant  had  tbe  right  to  remove  a  person  who  waa  a  tres- 
jiasser  upon  the  train,  and  adds:  "But  in  so  doing  it  was  not  jus- 
tified in  subjecting  him  to  any  unnecessary  hazard."  That  case  is 
an  authority  for  saying  that  it  was  a  question  for  the  jury,  to  say 
whether  the  alleged  wrongful  act  of  the  defendant  was  the  proxi- 
mate cause  of  the  injuries  which  were  received. 

In  the  argument  of  the  learned  counsel  submitted  to  as  great 
stress  is  laid  upon  tbe  contradictions  of  the  plaintiff  as  a  witness, 
and  upon  the  alleged  misstatements  of  certain  facts  in  respect  to 
the  details  ot  the  transaction  lying  at  the  foundation  of  the  right 
to  recover,  and  we  are  asked  to  credit  the  testimony  of  Qnigley, 
the  conductor,  who  flatly  denies  the  testimony  of  the  plaintiff,  and 
who  asserts  that  he  did  not  push  or  touch  the  plaintiff  at  the  time 
he  left  the  train.  On  behalf  of  the  respondent  much  criticism  is 
made  of  the  testimony  of  Qai^^, — of  tbe  apparent  contradictions 
in  his  testimony  found  upon  an  examination  of  his  evidence  in  chief 
and  his  testimony  given  in  the  course  of  a  protracted  cross-examina- 
tion; and  we  are  asked  to  remember  that  juries  are  not  infallible, 
and  to  disregard  the  verdict  of  the  jury,  or  to  interfere  with  it  by 
holding  that  it  is  contrary  to  the  weight  of  evidence.  We  are  not 
unmindful  that  juries  often  go  wrong  upon  conflicting  evidence, 
and  that  sometimes  it  seems  difficult  to  reconcile  their  verdict  with 
the  testimony  found  when  reviewing  a  trial;  and,  while  the  verdict 
in  th^  case  is  distasteful  if  we  look  at  the  testimony  of  the  plaintiff 
alone,  with  the  contradictions  and  discredit  thrown  upon  it,  to  some 
extent,  by  the  contradictions  made  by  him  at  different  times,  we 
find,  upon  looking  into  the  testimony  of  Quigley  on  the  main  ques- 
tion, that  he  has  varied  his  testimony  and  mi^e  contradictory  state- 
ments to  quite  as  great  an  extent  as  those  found  in  the  testimony 
of  the  plaintiff.  Two  juries  have  credited  the  version  given  by  the 
plaintiff,  and  it  is  not  at  all  improbable  that,  if  this  court  should 
interfere  with  the  verdict  of  the  jury  upon  the  ground  that  it  was 
disinclined  to  credit  the  testimony  of  the  plaintiff,  and  was  inclined 
to  credit  the  testimony  of  the  witness  Quigley,  and  order  a  new  trial, 
a  third  jury  might,  under  the  rule  of  law  which  must  be  given  to  it, 
jadge  of  the  facts,  and  in  so  judging  find  a  verdict  in  favor  of  the 
plaintiff.   In  Dorwin  v.  Westbrook,  11  App.  Div.  395,  42^.  Y.  Supp. 
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1123,  a  case  was  under  consideration  which  bad  been  tried  three^ 
times,  and  resulted  in  a  verdict  for  the  plaintiff.  Upon  considering 
the  case  after  the  third  trial.  Landon,  J.,  said: 

"As  the  jury  are  the  final  arbltere  of  the  facts,  the  court  must,  after  afford- 
iiig  them  reasonable  opportunities  to  compare  their  own  opinions  of  the  facts 
with  those  held  hy  the  appellate  court,  finally  accept  the  judgment  of  the 
jury." 

Th&t  case  was  affirmed  in  158  N.  Y.  742,  53- N.  E.  1124.  The  same 
case  was  referred  to  with  approbation  in  Nutting  v.  Railroad  Co.,  21 
App.  Div.  75,  47  iJ.  Y.  Supp.  327. 

The  cardinal  qaestion  of  fact  was  squardy  sulxnitted  by  the  learned 
trial  jndge  to  the  jury.  In  the  course  of  his  instruction  to  the  jury 
he  said:  "If  they  And  that  the  conductor  did  not  use  any  violence 
towards  the  plaintiff,  that  the  plaintiff  cannot  recover."  And  a  pain 
he  said:  "The  real  question  in  the  case  is,  did  the  conductor  force 
the  plaintiff  off  of  the  train?  If  he  did,  then  the  defendant  is  liable; 
if  he  did  not,  the  defendant  is  not  liable."  And  at  the  request  of 
the  learoed  counsel  for  the  defendant  be  instructed  the  jury  that 
''they  must  find  that  the  proximate  cause  of  the  injury  was  the 
act  of  the  conductor  alone."  And  he  added:  'If  you  find  that  that 
was  not  the  proximate  cause,  you  will  find  for  the  defendant."  He 
then  added  that:  "Upon  the  plaintiff  is  the  burden  of  proving  bis 
case,  and  he  must  do  it  by  a  preponderance  of  evidence."  He  fol- 
lowed that  instruction  by  the  further  one,  to  wit,  that  if  the  jury 
"find  that  the  case  is  evenly  balanced,  that  then  their  verdict  should 
be  for  the  defendant." 

2.  When  the  case  was  in  the  general  term  it  was  held  that  the 
damages  were  not  excessive,  and  in  this  case  it  appears  that  the 
plaintiff  lost  his  right  arm,  and  that  his  leg  was  more  or  less  injured, 
and  there  was  some  evidence  before  the  jury  from  which  it  might 
have  been  found  that  the  injury  to  bis  leg  would  be  permanent. 
Under  all  the  circumstances  disclosed  in  the  evidence,  we  are  in- 
clined to  think  that  it  cannot  be  said  that  the  verdict  is  excessive. 

3.  When  the  witness  Dalton,  who  was  called  by  the  defendant, 
was  upon  the  stand,  in  the  course  of  bis  cross-examination  he  was 
asked  whether  he  stated  to  Boss,  a  reporter  of  the  Sentinel,  certain 
facts,  and  in  calling  the  witness'  attention  to  those  facts  apparently 
an  abstract  from  the  Sentinel's  account  of  the  accident  was  read  to 
the  witness,  and  he  was  then  asked  if  he  stated  the  facts  contained 
in  the  article  to  any  newspaper  reporter,  and  he  answered  he  did  not. 
He  was  then  asked  if  Barrett  ever  told  him  the  facto  stated  in  the 
question  embracing  the  article  from  the  Sentinel,  and  his  answer 
was,  "Why,  he  told  me  part  of  it."  We  see  no  error  in  allowing  the 
form  of  the  question  that  was  propounded  to  the  witness.  Nor  do 
we  think  it  was  error  to  refuse  to  strike  out  the  question,  or  the 
evidence  taken  in  respect  thereto.  The  trial  judge  seems  to  have  al- 
lowed great  latitude  in  the  examination  and  cross-examination  of 
the  witnesses,  and  we  have  not  discovered  that  his  discretion  was 
improperly  exercised  in  respect  to  the  giving  of  the  testimony  or 
the  examination  or  cross-examination  of  the  witnesses. 

There  are  some  other  exceptions  to  which  our  attention  has  been 
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invited,  which  we  find  do  not  present  ^judicial  error.   The  fore- 
going views  lead  to  the  conclusion  that  the  verdict  of  the  jury  most 
be  aUowed  to  rmain. 
Jadgment  and  order  affirmed,  with  costs.   AH  concur. 


BCARSHAU.  V.  WENDELL  «t  SL 

(Sapreme  Oonrt,  Appellate  Division.  Third  Department.   November  IS,  1889.) 

pABTiEfl— Motion  to  Makb  Rbcbiteb  Pabtt— Claim  aoaimbt  Cubporation  in 
Hands  op  Receivbu— Renewal  of  Motion. 

The  stock  of  a  corporatloii  was  returned  to  It  after  Irauance.  There- 
after tlilB  suit  was  brought  against  the  company  and  one  W.,  by  one  of 
Its  stockholders,  toe  the  return  of  such  stock,  and  for  separate  relief 
agalDBt  W.,  but  charging  no  wrong  against  the  company,  nor  challenging 
Its  rlghtfnl  custody  of  the  stock.  This  salt  was  allowed  to  become  stale. 
Afterwards  the  company  was  declared  InsolTcnt,  and  a  recelrer  appointed. 
The  receiver  reported  assets  not  sufficient  to  meet  liabilities.  After  the 
insolTencf,  a  motion  was  made  by  plaintiff  In  this  action  to  make  the 
receiver  a  party  thereto.  Held,  that  since  plaintiff's  only  cause  of  action 
of  practical  value  Is  for  the  separate  relief  against  defendant  W.,  and 
since  she  can  present  her  claim  against  the  company  to  the  receiver  for 
allowance,  the  company's  stock  having  become  valueless,  no  useful  pur- 
pose will  be  promoted  by  making  the  receiver  a  party,  and.  If  it  should 
taneafter  appear  that  there  are  assets  aptdlcable  to  the  payment  of  stock- 
bidders,  and  the  aec&saitin  of  the  case  demand  It,  leave  to  renew  the  mo- 
tion can  be  asked  for. 

Appeal  from  special  term,  Albany  county. 

Appeal  by  Edward  N.  McKinney,  receiver  of  the  Marshall  &  Wen- 
dell Pianoforte  Company^  limited,  from  an  order  of  the  Albany 
special  term  making  him  a  party  to  the  action  of  Eliza  D.  Mar^all, 
executrix,  etc.,  of  John  D.  Marshall,  against  Harvey  Wendell  and 
the  ^larshall  &  Wendell  Pianoforte  Manufacturing  Company,  JAm- 

Argued  before  PARKEB,  P.  J.,  and  LANDOK,  HERBIGK,  PUT- 
NAM, and  MEBWIK,  JJ. 

Learned  Hand,  for  appellant. 
Edward  J.  Meegan,  for  respondent. 

LANlXHr,  J.  This  action  was  commenced  and  the  complaint 
served  in  1889.  The  com^daint  states  that  Marahall  and  Wendell, 
in  ^ray,  1882,  were  partners  in  the  manufacture  and  sale  of  pianos, 
with  firm  property  and  assets  worth  |50,000  in  excess  of  their  lia- 
bilities; that,  as  between  themselves,  Marshall  was  entitled  to  the 
whole  thereof  and  Wendell  to  none;  that  they  then,  with  three  oth- 
ers, organised  the  corporation,  the  defendant  the  Marshall  &  Wendell 
IHanoforte  Company,  Limited,  with  a  capital  stock  of  f 100,000,  and 
the  firm  sold  all  their  firm  property  and  assets  to  the  company  for 
ttaid  capital  stock,  and  received  the  same  in  payment;  that,  at  acme 
time  not  stated,  nearly  all  of  said  stock  was  returned  to  the  com- 
pany, for  what  purpose  or  upon  what  terms  is  not  stated;  and  that 
the  defendant  Wendell,  in  order  to  cheat  the  plaintiff,  caused  some  i 
of  the  abares  of  the  stock  to  be  issued  to  persons  not  entitled  thereto; 
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that  the  company  now  hoLdu  many  aharea  thereof » to  which  the  plain- 
tiff is  entitled.  The  complaint  aaks  an  accounting  of  the  partner- 
ship business,  and  of  the  interests  of  the  respective  partners  therein, 
and  that  the  defendant  Wendell  pay  the  plaintiff  whatever  shall 
be  found  due  to  her,  and  that  the  company  issue  to  her  the  proper 
number  of  shares  of  its  capital  stock,  and  for  a  receiver.  No  answer 
was  ever  served,  but  the  case  was  placed  upon  the  trial  calendar 
of  the  court  with  the  understanding  that  the  answer  should  be 
served  later.  It  was  stricken  therefrom  several  years  ago.  The  cor- 
poration was  dissolved  in  April,  1898,  because  of  its  insolvency,  in 
an  action  brought  by  the  attorney  general  in  the  name  of  the  people^ 
and  the  appellant  made  receiver.  The  receiver,  as  reported  by  a 
refCTee  appointed  in  the  attorney  general's  action,  has  realized  upon 
all  the  known  assets  of  the  company  the  sura  of  f83.436.39.  The 
.liabilities  are  |128,304.37,  leaving  a  deficit  of  ?44,867.98. 

The  complaint  charges  the  company  with  no  wrong.  The  com- 
pany was,  when  the  action  was  commenced,  the  custo&an,  in  some 
unstated  character, — certainly  not  alleged  or  shown  to  be  wrongful, 
— of  most  of  the  capital  stocks  The  complaint  alleges  the  i^aintiflTa 
right  to  it,  but  states  no  facts  constituting  the  right,  or  challenging 
the  company's  rightful  custody  of  it.  Whether  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action  against  the  company 
may  be  doubted.  Sieridan  v,  Jackson,  72  N.  Y.  170;  Knapp  v.  C?ity 
of  Brooklyn,  97  N.  Y.  520.  If  the  complaint  should  be  amended,  as 
the  order  appealed  from  permits,  by  alleging  plaintiff's  demand  that 
the  company  issue  to  her  the  stock,  and  the  company's  refusal,  the 
complaint  would  remain  barren  of  facts  showing  the  r^uEol  to  be 
wrongful.  The  stock  is  now  worthless,  and,  even  if  cUimages  were 
recoverable  for  the  refusal  to  issue  it  to  the  plaintiff,  they  woxHA  be 
nominal. 

If  the  plaintiff  has  any  cause  of  action  of  practical  value,  it  i& 
against  the  defendant  Wendell.  He  is  not  alleged  to  be  insolvent. 
The  purpose  of  making  the  company  a  party  was  to  obtain,  through 
it,  the  shares  of  stock  to  which  the  plaintiff,  as  between  her  and 
Wendell,  was  entitled,  and  thus  to  obtain  sati^action  of  her  demand 
against  Wendell.  The  insolvency  of  the  company  defeats  that 
method  of  satisfaction.  It  is  useless  to  revive  a  contest  to  obtain  in 
specie  what  time  and  vicissitude  have  dratroyed.  If  the  receiver 
should  sell  this  stock,  and  bring  the  proceeds  into  court  to  the 
credit  of  this  action,  the  nominal  six  cents  would  not  be  realized. 

Tlie  receiver  is  an  oflBcer  of  the  court,  charged  with  the  duty  of 
administering  upon  the  estate  of  the  defunct  corporation.  It  is  the 
policy  of  the  law,  in  order  to  expedite  the  administration,  avoid  ex- 
cessive expense,  and  secure  uniformity  in  remedies  and  equality  in 
rights  among  creditors,  to  bring  all  claimants  against  the  estate 
into  the  common  forum,  which  will  be  provided,  if  necessary,  in  the 
ac'tion  itseU  in  which  the  corporation  is  dissolTed  and  the  receiver 
appointed.  Code  Civ.  Proc.  §  1806;  2  Eev.  St.  p.  469,  §  73;  Sands 
v.  Kimbark,  27  N.  Y.  147;  Rinn  v.  Insurance  Co.,  59  N.  Y.  143; 
Austin  V.  Rawdon,  42  N.  Y.  155;  In  re  Harmony  Fire  &  Marine  Ins. 
Co.,  45  N.  Y.  310;  Phosnix  Foundry  &  Machine  Co.  v.  North  Biver 
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Const.  Co.,  33  Hun,  156.  Ths  plaintiff  can  present  h»  claim  to  the  xe- 
edTer  and  prosecute  it  in  sach  fornm.  Cases  may  arise,  as  is  sng- 
gested  in  Owen  v.  Kellogg,  56  Hun,  455, 10  N.  Y.  Supp.  75,  in  which, 
under  leave  of  the  court,  it  may  be  expedient  that  the  rights  of  the 
parties  be  determined  in  a  separate  action,  and  that  the  receiver  be 
brought  in. 

It  is  not  perceived  that  any  useful  purpose  will  be  promoted  by 
reviving  against  the  receiver  this  action,  the  cause  whereof  is  so 
obscure  and  insufficiently  stated,  which  has  become  stale  through 
age  and  ne^ect,  whose  subject-matter  has  perished,  and  for  which, 
if  these  inflrmities  be  not  insuperable,  another  remedy  and  fonnn 
exist  It  will  subject  the  receiver — ^that  is,  the  creditors  of  the  ts- 
tate — to  e3q)en8e,  and  will  delay  the  administration.  If  it  shall 
hereafter  appear  that  the  receiver  has  assets  applicable  to  payment 
to  stockholders,  and  that  it  is  impracticable  for  the  plaintiff  and 
the  defendant  Wendell  to  ascertain  their  rights  as  between  them- 
sdves  without  his  presence  as  a  party  in  their  action,  leave  to  r^ew 
this  motion  could  be  asked  for. 

The  order  should  be  reversed,  with  f  10  costs  and  disborsements, 
and  motion  denied,  with  flO  costs.  All  concur. 


(44  App.  DiT.  3S1.) 

ROSE  V.  DURANT. 
(Supreme  Court,  Appellate  Division,  First  Department   November  17,  1869.) 

1.  ACOODHT— FrOOCIART  RELATrONS— KviDKNCE. 

Under  an  agreement  between  a  brother  and  sister  the  latter  tatnnted 
the  management  at  her  Interest  In  her  father's  ratate  to  the  tvmms,  who, 
on  a  proceeding  for  an  accounting  to  overthrow  plaintiff's  testimony  as  to 
a  fiduciary  relation  between  them  as  to  all  the  property  contended  that 
sneh  relationship  was  confined  to  certain  securities,  which  were  In  the 
father's  name  as  trustee  for  plaintiff.  The  power  of  attorney  was  not 
limited  to  such  property,  and  piaiotiff  was  lead  to  believe  by  defendant 
that  it  constituted  him  her  agent  as  to  all  the  property,  and,  acting  on  such 
belief,  employed  no  one  else  to  manage  her  Interest,  and  defendant  per- 
mitted bet  to  so  act  under  the  Impression  that  he  would  protect  all  her 
interest.  Held  anfBcient  to  sustain  a  fludbig  of  a  fiduciary  relatleaslilp 
between  them  as  to  all  her  interest 

&.  fiuiB— JUDOUBNT  FOR  ACCODNTIHO. 

On  a  finding  that  sn^  a  fidudary  relationship  exlBted,  a  Judgment  for 
accoonting  was  proper. 
8.  Bahk— Dkfbnseci. 

On  a  proceeding  for  an  accounting  nnder  an  agreement  between  plaintlCC 
and  defendant  as  to  an  estate  of  which  the  latter  was  administrator,  to 
make  a  defense  that  a  decree  of  the  surrogate  on  defendant's  accounting 
as  administrator  was  conclusive  on  plalntlfl  available,  the  surrogate  being 
a  court  of  limited  Jtirlsdictlon,  defendant  should  allege  either  the  Juris- 
dictional tects,  or  that  the  decree  was  duly  entered  in  a  proceeding  In 
which  the  sarrogate  had  Jurisdiction. 
1  SiMX—OBJEnmos  TO  Ordbr  roR  Accounting. 

On  a  proceeding  for  an  accounting  from  defendant,  as  manager  of  plain- 
tilTs  Interest  In  the  estate  of  an  Intestate,  a  sufficient  answer  to  an  ol>- 
Jectlon  that  the  court,  in  ordering  the  accounting,  did  not  speclflcally 
state  that  Intestate  had  interests  in  the  property  at  his  death,  ts  that  the 
issue  was  whether  plaintiff  was  entitled  to  the  accounting.  It  being  the 
AaSj  of  the  referee  to  state  the  interests  of  intestate. 
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C  Sahb— Partibb. 

Defendant  In  a  proceeding  for  an  accoantlng  falling  to  object  to  the 
proceeding  for  want  of  proper  parties,  either  by  demurrer  or  In  his  anaww, 
cannot  urge  such  objection  either  on  the  trial  or  on  appeal. 

8.  Same. 

It  iB  no  objection  to  an  wder  for  an  acconntli^  that  there  were  other 
persons  Interested^  who  wa«  not  parties,  for  tbe  referee  can  In  his  i^rt. 
It  appearing  that  there  were  others  Interested,  make  provlakm  for  their 

protection. 

Appeal  from  special  term,  New  York  coun^. 

Action  by  Heloise  IKirant  Rose  against  William  West  Durant. 
From  an  interlocutory  judgment  entered  on  a  demurrer  at  special 
term  drdering  a  reference  for  an  accounting  to  plaintiff  frcHn  defend- 
ant, the  latter  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  McLAUGHUN, 
CBBIEN,  and  INGBAHAM,  JJ. 

Carlisle  Norwood,  for  appellant. 
John  E..  Parsons,  for  ree^ndent. 

O'BRIEN,  J.  A  summary  of  the  facts  underlying  this  controversy 
1b  unnecessary  in  view  of  the  opinion  on  the  former  ai^>eal,  where 
they  are  stated,  Frethey  v.  Durant,  24  App.  Div.  58,  48  N.  Y.  Supp, 
839.  The  principal  question  for  determination  is,  was  it  proved  that 
a  fiduciary  relation  existed  between  the  plaintiff  and  the  defendant? 
Upon  the  former  appeal,  where  a  judgment  dismissing  the  complaint 
was  reversed,  it  was  held  that  the  testimony  then  adduced  by  the 
plaintiff  justified  the  conclusion  that  such  a  fiduciary  relation  existed. 
At  the  second  trial  evidence  was  introduced  by  the  defendant  to  over- 
throw the  {daintifl's  upon  the  question  of  a  fiduciary  rdation,  by 
which  he  sought  to  establish  that  such  relationship  was  confined  to 
that  property  consisting  of  c^ificates  for  bonds  and  stocks  of  the 
road  which  stood  in  the  father's  name  as  trustee  for  the  plaintiff. 
In  support  of  this  contention,  great  stress  is  laid  upon  the  wording 
of  the  power  of  attorney  executed  and  delivered  by  the  plaintiff  to  the 
defendant.  The  language  employed  in  the  power  of  attorney  is  not 
limited  to  the  property  which  stood  in  the  father's  name  as  trustee 
for  the  plaintiff,  and,  if  she  is  to  be  believed, — as  she  was  by  the  trial 
court, — she  was  led  to  think  from  the  representations  made  her  that 
it  constituted  the  defendant  her  agent  and  attorney  in  respect  to  ^ 
the  property  left  by  the  father.  As  it  was  prepared  and  presented  to 
her  by  the  defendant,  she  is  not  to  be  bound  by  the  strict  terms  of  the 
instrument,  but  it  is  to  be  construed  in  the  light  of  what  it  was  repre- 
sented to  her  to  be.  In  other  words,  having  executed  it  without 
legal  advice,  and  on  the  faith  of  what  was  told  her,  she  has  a  right 
to  have  it  construed  as  she  was  induced  to  believe  it  really  was. 
That  she  acted  on  the  belief  that  the  power  of  attorney  and  the  verbal 
assent  which  she  gave  to  her  brother  conferred  upon  him  the  ex- 
clusive management  of  b(-r  father's  estate  and  of  her  interest  therein, 
is  evidenced  by  her  entire  conduct  thereafter.  She  employed  no  one 
else,  took  no  steps  to  protect  her  interests,  but,  confiding  in  her 
brother,  she  left  this  country  for  a  sojourn,  in  Europe,  and  only  re- 
turned when,  after  repeated  efforts,  she  failed  to  secure  any  explana- 
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tion  or  accoanting  of  her  father's  estate  from  the  defendant.  H«r 
failure  for  a  long  time  to  demand  an  account  is  now  urged  as  an 
argument  against  her,  it  being  contended  that,  if  she  was  entitled  to 
one,  she  would  not  have  waited  so  long.  It  is  shown,  however,  that 
she  made  frequent  inquiries,  and  was  told  that  it  was  inadvisable  to 
stir  op  matters,  because  there  was  a  (20,000,000  judgment,  which  in 
the  event  of  assets  being  disclosed,  might  absorb  them  all.   It  is  not, 

this  record,  made  to  aE^>ear  that  there  ever  was  such  a  judgment, 
yet  the  use  made  of  it  to  stay  plaintiff's  hand  is  significant,  and  char- 
actCTistic  of  all  the  defendant's  attitude  towards  her.  He  had  ob> 
tained  a  power  of  attorney,  he  had  secured  her  assent  to  his  manage- 
ment of  the  estate,  he  had  permitted  her  to  depart  for  Europe  with 
the  impression  that  he  would  jn^tect  her  interests;  and  thus  he  was 
enabled  to  adopt  a  policy  which  gave  him  the  means  to  run  a  yacht, 
and  to  live  in  luxury,  while  his  mother  (to  use  her  own  ezpreMion) 
became  thereafter  dependent  upon  him;  and  his  sister,  with  the  ex- 
ception of  the  proceeds  realized  from  some  securities  which  were  in 
the  father's  name  when  be  died,  as  trustee  for  her.  has  never  received 
any  b^efit  from  or  explanation  of  the  great  amount  of  property 
wMch  it  was  supposed  in  the  family  that  the  father  possessed.  That 
tlie  defendant,  when  the  father  died,  was  not  a  man  of  means,  and 
that,  as.  the  result  of  his  management  of  the  railroad  property  and 
lands  he  became  wealthy,  are  not  disputed;  nor  is  any  emanation 
offered  other  than  that  the  wealth  came  from  dealing  with  property 
in  which  the  father  was  in  some  way  interested.  When  charged  with 
wrongdoing  and  unfair  dealing  in  the  father's  estate  by  his  sister, 
the  natural  instinct  of  an  innocent  man  would  be  to  court  an  inquiry, 
and  seek  the  oj^rtunity  to  vindicate  himself.  Here,  however,  when, 
after  repeal  refusals  to  give  any  explanation  or  accounting,  the  de- 
fendant is  broDght  into  court,  instead  of  promptly  meeting  the 
chaises,  numberless  objections  and  obstacles  are  interposed  to  the 
effort  to  secore  or  wrii^  from  him  an  accounting. 

The  defendant's  evidence  does  not  outweigh  that  given  by  the 
plaintiff,  althou^  upon  some  minor  particulars  as  to  dates  and  places 
it  was  shown  that  the  {daintiff's  recollection  was  not  good.  Thus, 
as  to  when  and  where  the  power  of  attorney  was  executed, — which  is, 
IB  one  aspect,  entirely  immaterial, — the  plaintiff's  recollection  was 
fenlty.  But  there  is  nothing  extraordinary  or  unusual  in  this,  for 
many  years  have  elapsed,  and  upon  a  detail  of  that  kind  she  might 
very  well  be  mistaken,  without  destroyii^  the  force  of  her  testimony 
as  to  what  actually  occurred,  or  as  to  what  was  said  the  defendant 
as  an  inducement  to  obtain  her  signature  to  the  power  of  attorney, 
and  her  assent  to  the  defendant's  right  to  manage  the  property. 
Undoubtedly,  if  the  relation  between  the  defeudant  and  his  sister  was 
not  fiduciary,  he  could  not  be  compelled  to  make  a  disclosure. 
Whether  such  a  relation  existed  was,  upon  conflicting  evidence,  pre- 
sented for  detenniuati<Mk  to  the  judge  below;  and  with  his  conclusion, 
after  an  examination  oi  the  voluminous  record  submitted  on  this  ap- 
peal, we  do  not  tbink  we  should  interfere.  Upon  the  finding  that 
such  a  fiduciary  relationship  did  exist,  the  interlocutory  judgment  for 
an  accounting  legally  and  property  followed;  but  to  what  extent,  and 
M  N.Y.S.-2 
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for  wliat  property,  can  only  be  detennined  upon  the  accountiJ:^^. 
Upon  the  Bale  of  the  certificates  for  the  stock  and  bonds  to  the  Dela- 
ware &  Hudson  Canal  Company  there  were  inclnded  certiflcates 
which  concededly  belonged  to  third  parties,  and  which  were  in  the  de- 
fendant's hands  for  the  purpose  of  effecting  the  sale.  There  were 
also  certificates  in  favor  of  the  mother,  for  which  the  defendant  is 
accountable  to  her.  There  remain,  however,  certificates  which  were 
made  out  in  the  name  of  the  father  as  "agent,"  but  for  whom  is  not 
made  dear.  The  fact  that  after  the  father's  death,  by  direction  of 
the  defendant,  there  was  added  to  the  stubs  of  the  certiflcates  a  state- 
ment that  the  agen<^  was  for  the  mother,  is  not  conclusiTe  upon  the 
plaintiff.  There  were,  in  addition,  lands  covered  by  the  Bosekrans 
and  Cheney  mortgages,  which,  it  appears,  were  subsequently  trans- 
ferred to  a  certain  timber  company.  To  the  extent  that  these  cer- 
tificates, stocks,  bonds,  mortgages,  and  lands  belonged  to  the  father 
the  defendant  should  account,  and,  less  the  amount  paid  out  for  ex- 
penses and  a  reasonable  compensation  for  services  and  subject  to  the 
rights  of  creditors,  the  plaintifE  would  be  entitled  to  her  one-third 
<^are.  It  is  insisted  that  such  an  action  as  this  could  only  be  brought 
against  defendant  as  administrator,  and  that  the  decree  of  the  surro- 
gate upon  his  accounting  as  administrator  is  conclusive  on  plaintiff. 
Both  these  objections  were  disposed  of  on  the  former  appeal,  .and  all 
we  need  add  to  the  reasons  given  for  not  holding  the  surrogate's  de- 
cree conclusive  is  that  no  such  defense  is  properly  pleaded.  As  the 
surrogate's  court  is  of  limited  jurisdiction,  it  was  necessary  to  allege 
either  the  jurisdictional  facts,  or  that  the  decree  was  duly  made  and 
entered  in  a  proceeding  in  which  the  surrogate  had  jurisdiction. 

There  are  some  findings  to  which  objection  is  made,  and  which,  if 
permitted  to  stand  as  they  are,  might  leave  the  referee  in  some  doabt 
as  to  the  extent  to  which  he  might  go  upon  the  acconnting.  To 
avoid  any  uncertainty,  tiie  findings  and  decree  shoold  be  constmed 
as  Ihey  are  susceptible  of  being  construed, — ^Into  holding  that  upon 
the  accounting  the  referee  should  proceed  to  ascertain  what  propor- 
tion of  tjie  certificates,  mortgages,  and  lands  which  came  into  the 
possession  of  the  defendant  were  actually  the  property  of  the  father, 
whether  in  his  name,  as  agent,  or  otherwise.  Ajad  the  referee  can 
also  ascertain  to  what  extent  he  should  account  for  purchases  made  of 
claims,  accounts,  and  judgments  against  the  father,  and,  in  addition, 
determine  what  interest  she  had  in  property  not  In  the  fti11i»'s  name 
at  the  time  of  his  death,  and  which,  therefore,  did  not  pass  to  his 
administration,  but  which  defendant  secured  and  reduced  to  his  pos- 
session by  the  outlay  of  snms  much  less  than  the  value  of  the  proper- 
ties. 

Objection  is  made  because  the  court  did  not  specifically  state  that 
Dr.  Durant  had  interests  in  the  securities  and  property  at  the  time 
of  his  death,  and  because  the  court  required  an  accounting  with  re- 
gard to  the  "Durant  interest  in  the  Adirondack  Bailway  Company." 
It  is  Bolfieient  to  say  that  the  point  at  issue  was  whether  or  not  the 
fdaintiff  was  entitled  to  an  accounting,  and  it  will  be  the  business  of 
the  referee  to  state  the  interests  of  Dr.  Durant;  and  the  words 
^'Durant  interest,"  it  may  be  inferred,  relate  to  the  interests  bdong- 
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ing  to  the  Durant  family,  inasmuch  as  this  snit  does  not  concern 
outsiders  who  may  have  owned  securities  in  the  Adirondack  prop* 
erty,  which,  possibly  were  controlled  by  Dr.  Borant.  In  decreeing 
that  the  plaintiff  receive  a  one-third  interest,  the  intention  was  to 
award  to  the  plaintiff  a  one-third  share  of  what,  upon  the  accounting, 
should  appear  to  have  belonged  to  her  father  at  his  death, — ^property 
which,  while  acting  in  a  trust  relation,  he  secured.  The  exact  nature 
and  amount  of  this  interest  the  referee,  after  an  accounting,  can 
alone  determine. 
As  correctly  said  in  the  former  opinion: 

"It  was  not  Incumbent  upon  the  plaintiff  to  show  affirmatively  that  flie 
defradant  bad  failed  to  account  foi  and  to  pay  over  to  the  plaintiff  money* 
belonging  to  her  aa  an  belr  of  her  deceased  father.  It  is  well  settled  that 
when  a  fldnclary  relation  Is  shown  to  exist,  and  property  or  property  interests 
have  been  intrusted  to  an  agent  or  trustee,  tlie  bnrden  is  thrown  upon  such 
agent  intmsted  to  render  an  account,  and  to  show  that  all  his  trust  duties 
have  been  fully  performed,  and  the  manner  in  which  they  have  be«i  performed. 
It  is  assumed  that  the  agent  or  trustee  has  means  of  knowing  and  does  know 
wtiat  tbe  principal  or  cestui  que  trust  cannot  know,  and  is  bound  to  reveal 
the  entire  truth.  Marrln  v.  Brooks,  94  N.  Y.  71.  It  Is  not  necessary.  In  such 
a  case  aa  thla,  that  the  plaintiff  should  show  that  there  will  be  something  found 
dne  to  her  on  the  accounting.  That  fact  can  never  be  known  with  certainty 
until  the  account  has  been  tak^  The  right  to  this  acconntlng  results  from 
the  facts  that  the  fiduciary  relation  has  been  created  and  assumed  by  the 
agent  or  trustee,  and  that  the  principal  or  cestui  que  trust  is  not  informed, 
and  does  not  know,  what  has  been  done  with  reference  to  the  property  or 
property  Interests  confided  to  the  agent  or  trustee." 

We  do  not  understand  that  upon  the  trial  the  learned  judge  found 
or  decided  what  property,  or  how  much  of  it,  belonged  to  the  father, 
but  only  that  a  fldnciary  relation  existed,  and  that  the  defendant,  hav- 
ing undertake  to  manage  the  idaintiifs  interests  as  well  as  hia  own, 
should  give  an  account  of  his  stewardship,  and  pay  over  to  her  her 
just  share  of  what,  upon  an  accounting,  the  referee  shall  determine 
is  doe  her.  To  obtain  such  relief,  what  was  essential  to  prove  was 
that  a  fiduciary  relation  existed,  and  that  there  was  some  property 
which  reached  the  hands  of  the  agent  or  trustee  for  which  no  ac- 
count was  rendered.  Here,  not  only  the  first  was  proved,  but  the 
inference  is  not  less  certain  that  there  was  property  for  which  the 
defendant  should  account,  and  for  which  no  account  haa  been  given. 
Thus  the  defendant  concedes  that  the  plain'tiff  ia  entitled  to  a  certain 
share  in  the  f30,000  forfeited  on  the  Crane  contract,  and  it  is  made 
inferentially  to  appear  that  the  defendant  obtained  by  virtue  of  hia 
position  property  which,  as  shown  by  the  saie  to  the  Delaware  Com- 
pany, resulted  in  the  realization  of  a  large  sum  of  money.  In  addi- 
tion, we  have  the  fact  af^iearing  that  lands  on  which  the  certificate 
were  a  lien  were  indirectly  conveyed  to  him.  Nor  can  we  escape  the 
conclusion  that  the  manner  in  which  the  defendant  dealt  with  the 
property  which  was  in  the  name  of  the  father  was  unauthorized;  for 
instance,  the  transfer  of  certificates  and  of  the  interest  in  the  mort- 
gages to  Mrs.  Durant,  and  the  mimner  in  which  the  outstanding  judg- 
ments were  brought  up  in  the  name  of  the  defendant's  wife.  So,  also, 
the  recording  of  the  deeds  of  the  (family)  house  without  authority. 
These  acts,  together  with  the  haste  with  which  possession  of  the  prop- 
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erty  was  secured,  the  refasal  to  give  any  information  to  his  sister; 
and  the  use  made  of  the  alleged  $20,000,000  judgment  against  the 
father, — all  of  which  finally  resulted  in  the  defendant's  becoming  rich 
and  the  plaintiff  poor,  although  each  were  presumably  equally  en- 
titled to  benefit  from  their  father's  property, — amply  justified  the  con- 
clusion reached  by  the  learned  trial  jadge  that  an  account  should  be 
had. 

The  only  other  objection  necessary  to  notice  is  that  the  action  is 
defective  because  the  {uroper  parties  are  not  before  the  court,  it  being 
claimed  that  the  creditors  of  the  father  and  his  administrator  as  such 
should  be  parties.  The  Code  provides  that,  where  such  a  defect  ap- 
pears upon  the  face  of  the  complaint,  objection  must  be  taken  by  de- 
murrer, and  where  it  does  not  so  appear  it  must  be  taken  by  answer. 
The  defendant,  not  having  availed  himself  of  either  of  these  reme- 
dies, was  not  in  a  position  to  successfully  urge  this  objection  upon 
the  trial,  nor  again  upon  this  appeal.  Moreover,  it  will  be  competent 
upon  the  reference,  without  the  presence  of  such  parties,  for  the  de- 
fendant to  show  who,  in  preference  to  the  plaintiff,  would  be  entitled 
to  payment  out  of  property  belonging  to  the  father;  and,  upon  its 
appearing  that  there  are  persons  other  than  the  plaintiff  and  defend- 
ant interested  in  the  money  or  property  for  which  the  defendant  shall 
account,  the  referee  can,  by  his  report,  make  suitable  provision  for 
their  protection. 

Our  conclusion  is  that  the  interlocutory  judgment  was  right,  and 
should  be  affirmed,  with  costs.   All  concur. 

INORAHAM,  J.  I  concur  in  the  afflrmance  of  tiiis  judgment,  and 
wi^  to  add  a  few  words  to  the  opinion  of  Mr.  Justice  O'BRIEN.  I 
think  the  record  shows  that  the  authority  given  to  the  defendant  was 
given  and  received  for  the  purpose  of  enabling  the  defendant  to  have 
a  free  hand  in  dealing  with  all  the  securities  and  property  which  had 
belonged  to  the  plaintiff's  father,  or  in  which  the  plaintiff  had  an  in- 
terest. It  is  quite  evident  that  the  plaintiff  had  been  given  to  under- 
stand that,  in  consequence  of  judgments  which  it  was  alleged  had 
been  recovered  against  her  father,  whatever  property  there  was 
should  be  dealt  with  in  some  way  other  than  the  usual  method  of 
administration.  The  power  of  attorney  authorizes  the  d^endant  to 
"sell,  transfer,  and  assign  all  shares  of  stock  or  bonds  of  the  Adiron- 
dack Railway  Company  standing  in  my  name  on  the  books  of  the 
said  company,  or  owned  by  me,  and  all  tnistees'  certificates  for  such 
stock  and  bonds;  to  surrender,  change,  and  receive  such  certificates; 
and  generally  to  use,  manage,  and  control  all  my  rights  and  interests 
in  such  stock,  bonds,  and  certificates"  in  said  company.  The  [daln- 
tiff  teMifled  that  she  signed  this  power  of  attorney  after  an  interview 
between  her  mother,  the  defendant,  and  herself,  at  which  the  defend- 
ant stated  that,  "he  being  the  man  of  the  family,  that  it  was  naturally 
right  he  should  attend  to  our  affairs;  that  it  was  to  our,  my  mother, 
and  his  interest  that  the  estate  should  be  settled,  and  to  carry  out 
father's  intention  in  these  negotiations  which  had  b&en  pending;  and 
he  had  mother's  power  of  attorney,  and  he  wanted  mine  for  the  same 
purpose;  and  tiien,  when  the  road  was  sold,  and  the  land,  that  there 
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would  be  some  debtB  to  be  paid,  and  after  tliat  there  would  be  about 
a  million  and  a  half  coming  to  ub,  and  there  was  just  the  widow  and 
the  two  children.  The  widow  would  have  a  third,  and  the  children 
would  divide  equally.  •  •  •  He  had  said,  before  that,  we  were 
all  in  the  same  boat,  and  our  interests  were  identical,  so  that  he  added 
at  the  end  that,  if  I  did  not  sign  it,  that,  of  course,  we  being  three,  hav- 
ing equal  interests,  that  two  could  freeze  out  the  other  one";  that  it 
waB  relying  upon  these  statements,  and  to  enable  the  defendant  to 
realize  from  the  property  left  by  tiieir  father,  that  the  power  of  attor- 
ney was  executed.  The  plaintiff  further  testified  that  all  the  proceed- 
ings to  manage  and  dispose  of  all  the  property  left  by  the  father,  or 
in  which  the  {^aintiff  had  an  interest,  was  left  to  the  defendant  to 
manage.  That  the  defendant  did  take  possession  of  all  the  property 
left  by  the  plaintiff's  father,  as  well  as  all  the  property  to  which  the 
plaintiff  was  entitled,  and  tluit  he  managed  and  controUed  it,  is  estab- 
lished; and  it  is  difficult  to  see  upon  what  princif^e  the  defendant 
can  refuse  to  account  for  the  property  which  came  into  his  hands,  be- 
longing to  his  father,  or  in  which  the  plaintiff  had  an  interest.  By 
the  execution  of  this  instrument  the  defendant  became  the  agent  in 
fact  for  the  plaintiff,  and  as  such  received  and  administered  property 
which  had  belonged  to  the  plaintiff,  as  well  as  that  which  had  be- 
longed to  his  father.  Whether  he  received  it  as  his  father's  adminis- 
trator, or  as  his  father's  successor  in  some  indefinite  trust,  or  as  the 
direct  attorney  for  the  plaintiff,  acting  under  the  terms  of  this  power 
of  attorney,  is  not  material.  What  the  plaintiff  is  entitled  to  is  to 
have  an  accoimting  by  the  defendant  of  all  the  property  which  he  re- 
celled  that  belwged  to  her  father,  or  in  which  she  had  an  interest 

As  to  the  decree  of  the  surrogate's  court  upon  the  accounting  of  the 
defendant  as  administrator  of  the  father,  it  is  quite  apparent  that  it 
is  in  no  way  binding  upon  the  plaintiff.  In  the  first  place,  it  is  not 
pleaded  as  an  adjudication.  There  is  no  allegation  in  the  answer 
that  this  decree  would  stand  in  the  way  of  a  judgment  requiring  the 
defendant  to  account  to  the  plaintiff  for  her  interest  either  in  the 
estate  of  the  father  or  in  any  other  property  received  by  the  defend- 
ant in  which  she  had  an  interest.  Nor  does  it  appear  in  the  record 
that  the  citation  to  appear  in  the  accounting  proceeding  was  ever 
served  upon  the  plaintiif ,  so  as  to  give  the  court  jurisdiction  over  her. 
It  is  sufficient  to  say,  however,  that  the  decree  of  the  surrogate  is 
not  pleaded  as  an  adjudication  binding  upon  the  plaintiff. 


WHITE,  CORBIN  &.  CO.  V.  JONES. 
(Biiprane  Coosrt,  Appellate  Dlrlslon,  Fourth  Department.  November  22,  1889.) 

L  COBFORATIONS — OVERVALUATION  OP  StOCK — EVIDENCE. 

A  corporation  was  formed  by  consolidating  two  firms.  Inventorying 
ttieir  pr^»erty,  and  issuing  Btoclc  for  it  The  consideration  paid  by  the 
company  for  the  property  of  one  of  the  firms  was  largely  in  excess  of  Its 
valoe  as  shown  by  its  books.  Its  bu^ness  was  unprofitable,  and  there 
was  no  valuable  good  will.  The  property  of  the  other  firm,  which  bad 
been  nsed  tor  some  time,  was  inventoried  at  Its  original  cost,  and  sudi 
firm  reserved  to  Itself  all  its  book  accounts.  Htli  sufficient  to  support 
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a  finding  that  there  was  an  oTenralaatlon  of  the  properties  when  the 

company  was  organized. 

S.  BAMB— lUPAIBUENT  OV  COHTRACT8. 

A  pnrchRser  <rf  ■toek  of  a  coipOTatlcai  aunmei  ttw  Btatntory  liability  at 
a  ■to(AlK^r  for  an  IndebtednesB  contracted  before  the  capital  stock 
fraa  fully  paid  In,  and  Cbe  enforcement  of  nicb  liability  does  not  Impair 
the  obll^tlon  of  his  contract 
&  Sauk— Recordino  Certificate  of  Pathent  op  Stock. 

The  mere  recording  of  a  certificate  reciting  that  a  corp<Hratton'8  capital 
stock  was  fully  paid  does  not  terminate  the  stockholder's  statutory  liabil- 
ity for  the  company's  Indebtedness  because  of  unpaid  stock,  since  the  stock 
must  have  been  actually  paid  In,  and  the  certificate  recorded,  to  terminate 
such  liability.  ■ 
4.  Same— Etidbnce — Admissibilitt. 

In  an  action  by  a  credits  to  enfmree  a  stockholder's  statutory  liability 
for  corporate  Indebtedness  because  of  unpaid  stock,  where  the  company 
was  formed  by  the  consolidation  of  two  firms,  evidence  as  to  whether 
ttie  business  of  the  firms  was  profitable,  the  actual  value  of  their  prop- 
aty,  and  the  amount  of  their  debts,  Is  admissible  in  estimating  the  value 
of  their  property. 

McLennan,  dissenting. 

Appeal  from  trial  term,  Monroe  connty. 

Action  by  White,  Corbin  &  Go  against  William  Ifartin  Jones  to 
enforce  defendant's  liability  aB  a  stockholder  for  corporate  debts. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.  Affirmed. 

Upon  a  former  trial  of  the  Issues  of  fact  a  verdict  was  rendered  for  the 
plaintiff,  and  a  motion  for  a  new  trial  on  the  minutes  was  denied,  and  an 
appeal  was  taken  to  the  general  term  of  the  Fifth  department  frmn  the  judg^ 
ment  entered  upon  that  verdict,  and  from  the  order  denying  the  motion  for  a 
new  trial  on  the  minutes.  The  judgment  and  order  were  sustained,  and  an 
opinion  was  delivered,  which  is  found  In  86  Hun.  67,  34  N.  Y.  Supp.  203. 
From  the  judgment  of  the  general  term  affirming  the  judgment  entered  upcm 
the  first  verdict  an  appeal  was  taken  to  the  court  of  appeals,  and  a  reversal 
was  ordered  In  consequence  of  an  erroneous  ruling  In  respect  to  the  admlssi<Hi 
of  evidence,  as  appears  by  the  opinion  delivered  In  the  court  of  appeals,  re- 
ported in  155  N.  Y.  475,  50  N.  E.  289. 

Argoed  before  HARDIN,  P.  J.,  and  ADAMS,  UcIWNAS, 
SPRING,  and  BMITH,  JJ. 
W.  Martin  Jones,  in  pro.  per. 
David  Hays,  for  respondent. 

HARDIN,  P.  J.  Plaintiff  dealt  with  the  Rochester  Lithographing 
&  Printing  Company,  which  latter  company  became  indebt^  to  the 
plaintiff,  and  npon  such  indebtedness  the  plaintiff  recoTered  a  judg- 
ment, and  issued  an  execution,  which  was  returned  unsatisfied  before 
this  action  was  commenced.  At  the  time  the  indebtedness  accrued 
to  the  plaintiff,  the  defendant  was  a  stockholder  in  the  Rochester 
Lithographing  &  Printing  Company.  Plaintiff's  indebtedness  ac- 
crued by  reason  of  the  sale  of  envelopes,  and  in  this  action  the  plain- 
tiff claims  the  defendant  was  liable  as  a  stockholder,  on  the  ground 
that  the  capital  stock  of  the  company  was  not  fully  paid,  and  that  a 
large  proportion  of  its  said  stock  was  fraudulently  issued  for  prop- 
erty worth  a  much  less  sum  than  the  amount  of  the  stock  Issued  for 
the  i»>operty.  It  appears  by  the  evidence  that  before  the  organiza- 
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tion  of  the  Rochester  Lithographing  &  Printing  Company,  in  Maj, 
1887,  there  was  in  existence  the  firm  of  WillaM,  Pitt  &  Moore,  en- 
gaged in  the  lithographing  basiness  in  Rochester  under  the  Arm  name 
of  the  Bochester  ^thographing  Company;  and  there  was  also  in  ex- 
istoice,  prior  to  the  formation  of  the  stock  company,  in  May,  1887, 
a  firm  known  as  Goble  &  Vredenburg,  engaged  in  the  printing  busi- 
ness. It  appears  that  a  scheme  was  entered  into  by  the  two  respec- 
tire  firms  to  consolidate  the  two  plants,  and  by  inventorying  their 
jHToperty  and  machines,  and  issuing  stock  for  the  property,  a  consider- 
able profit  might  be  made.  It  appears  by  the  evidence  that  in  the 
early  part  of  the  negotiations  the  parties  contemplated  a  capitaliza- 
tion of  150,000,  and  the  issuance  of  50  shares  of  stock,  or  |5,000j  to 
each  <rf  the  firms  composing  the  new  organization,  upon  the  assump- 
tion that  the  new  organization  was  to  assume  the  debts  of  each  firm. 
f27,500  was  issued  at  the  time  of  the  incorporation.  Sixty-five 
shares  were  issued  for  money  to  three  persons,  and  the  remaining 
210  shares  for  the  property  to  tiie  i)ersons  interested  in  the  two  firms 
brought  together.  One  hundred  shares  were  issued  to  Goble  & 
Vredenburg,  and  110  shares  were  issued  to  WiUard,  Pitt  &  Moore. 
About  the  time  of  the  formation  of  the  corporation  it  seemed  to  be 
the  desire  of  Pitt  to  get  rid  of  Willard  and  Moore,  and  be  secured  an 
arrangement  by  which  the  corporation  was  to  assume  the  payment 
of  the  firm  debts;  and  he  then  xn^omised  f3,000  to  Willard  for  his  in- 
terest, and  |350  for  the  interest  of  Moore,  in  the  firm.  Willard 
hesitated  considerably  about  accepting  the  new  arrangement,  and 
was  thus  enabled  to  get  more  for  his  supposed  interest  than  Moore. 
It  seems  that  the  bill  of  sale  from  Willard  and  Moore  to  Pitt  was  pre- 
pared by  the  defendant,  and  was  made  subject  to  the  firm  debts,  and 
in  that  agreement  it  was  recited  that  they  amounted  to  |22,720.10. 
That  agreement  was  acknowledged  before  the  appellant,  as  notary, 
oa  May  10,  1887,  and  recited  a  consideration  of  |30,223.44;  and  it 
ai^»ear8  by  the  evidence  that  on  the  same  day  Pitt  transferred  the 
property  to  the  corporation,  the  corporation  assuming  all  the  firm 
debts,  and  in  addition  thereto  the  $3,000  payable  to  Willard  and 
the  $350  payable  to  Moore,  thus  making  an  aggregate  of  debts  of 
126,070.00;  and  the  corporation  assumed  to  pay  for  the  property 
911,000  in  stock,  besides  assuming  the  debts,  making  the  actual  cou- 
sideration  undertaken  to  be  paid  by  the  corporation  for  the  property 
the  sum  of  $37,070.  At  that  time,  according  to  the  books  of  the  firm, 
the  value  of  its  property  was  $25,000.  l^iere  was  some  evidence 
given  tending  to  show  that  the  value  of  the  plant  was  less  than  the 
amount  carried  on  the  books  as  its  value.  The  property  had  been 
in  use  for  some  length  of  time.  There  was  evidence  given  tending  to 
show  that  the  property  was  deliberately  oven"aIued,  which  the  cor- 
poration received  from  the  firm  of  Willard,  Pitt  &  Moore.  There  is 
8<Hne  evidence  in  the  case  to  the  effect  that  the  good  wiU  of  the  busi- 
ness was  of  some  value,  and  it  is  claimed  that  it  made  up  for  the 
amoont  of  the  overvaluation  of  the  tangible  property;  and  in  that 
connection  it  may  be  observed  that  there  is  evidence  tending  to  show 
that  the  btMiness  theretofore  carried  on  was  unprofitable,  and  that  in 
fact  there  was  no  valuable  good  will.   There  was  evidence  given 
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tiding  to  sliow  tbat  there  was  an  overraloation  of  the  property 
takeu  from  Goble  &  Vredenburg.  That  firm,  when  the  corporation 
was  born,  liad  been  using  their  plant  some  four  years;  and,  for  the 
purpose  of  passing  it  over  to  the  corporation,  it  was  inventoried  at 
its  original  cost  price.  That  firm  reserved  to  itself  its  book  accounts, 
amounting  to  somewhere  between  |2,500  and  |3,000.  No  detailed  in- 
ventory of  its  property  w£M  prepared,  and  there  is  considerable  evi- 
dence tending  to  show  tbat  there  was  an  overvalnation  of  the  prop- 
erty at  the  time  it  was  passed  over  to  the  corporation.  It  may  be 
said  there  is  a  conflict  in  the  evidence,  to  some  extent,  as  to  the  value 
of  the  properties  of  the  two  concerns  that  were  turned  over  to  the 
new  corporation. 

We  are  asked  to  reverse  the  judgment  because  the  verdict  is  against 
the  weight  of  evidence.  We  think  the  evidence  presented  a  question 
of  fact,  for  the  consicUiration  of  the  jury,  as  to  whether  there  was  an 
overvaluation  of  the  properties  at  the  time  the  corporation  was  bom. 
The  force  and  effect  to  be  given  to  the  evidence  pro  and  con  on  the 
subject  of  overvaluation  was  referred  to  in  the  course  of  the  charge 
delivered  by  the  learned  trial  judge,  and  it  must  be  assumed  that  the 
verdict  of  the  jury  is  the  result  of  a  careful  consideration  of  the  con- 
flicting evidence  upon  that  subject.  In  the  course  of  the  charge,  the 
judge  said: 

"Tbe  burden  rests  upon  the  plaintiff  of  satisfying  you  that  this  was  a  siil>- 
gtautlal  and  InteDtiooal  overraluatlon  for  the  purpose  of  evadhig  this  statute. 
*  *  *  If  there  is  an  overvaluation  so  substantial  in  amount  that,  either 
in  connection  with  proof  of  the  Intention,  or  from  the  facts  upon  which  the 
Intention  may  be  clearly  found.  It  is  evident  that  there  was  an  Intent  to  evade 
the  statute,  then,  no  matter  how  negatively  honest  a  man  may  think  he  waa, 
he  Is  liable,  under  this  statute,  to  tbe  cliarge  of  overvaluation.  «  •  *  The 
burden  which  the  plaintUX  assumes  la  thut  of  proving  by  a  fair  preponderance 
of  the  evidence  these  facts  to  whldi  I  liave  called  your  attention  as  necessary 
elements  In  this  case.  He  must  prove  it  by  a  fair  preponderance  of  the  evi- 
dence, and  what  does  that  mean?  It  does  not  mean  the  greater  number  of 
witnesses,  but  it  means  that  there  Is,  upon  his  side  of  the  case,  that  weight  of 
evidence  wbieli  would  lead  any  fair,  intelligent  man  to  say  that  the  proba- 
bilities and  the  facts  seem  to  bear  out  the  claims  and  contentions  of  the 
plaintiff.  If  you  And  that  the  evidence  is  equally  balanced,  or  that  the  weight 
Is  the  other  way.  and  In  favor  of  tbe  defendant,  then  you  will  render  your  ver- 
dict for  the  defendant." 

Under  the  evidence  given,  and  in  the  light  of  such  a  charge  as  we 
have  quoted  from,  we  are  Uot  inclined  to  disturb  the  verdict  as  being 
against  the  weight  of  the  evidence.  It  may  be  observed  that  it  is  the 
verdict  of  a  second  jury  on  much  the  same  evidence,  and  in  the  same 
direction,  as  the  first  verdict.  It  may  be  further  observed  that  the 
verdict  was  sustained,  as  being  in  accordance  with  the  we^ht  of  the 
evidence,  by  the  general  term,  when  the  case  was  before  it,  as  report- 
ed in  86  Hun,  57,  34  N.  Y.  ISupp.  203.  Apparently,  the  trial  judge  as- 
sumed to  follow  the  opinion  of  the  general  term  in  this  case;  and  we 
have  looked  with  some  care  at  the  rulings  made  in  the  reception  and 
rejection  of  evidence,  and  to  the  requests  to  charge,  and  to  the  ex- 
ceptions relating  to  refusals  where  the  requests  were  declined,  and 
we  are  inclined  to  think  the  trial  proceeded  in  accordance  with  the 
rules  of  law  which  were  applicable  to  the  iwues  (rf  fact.  Beeddes  the 
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opinion  found  in  86  Hun,  57,  34  N.  Y.  Bnpp.  203,  several  cases  bear- 
ing upon  the  questions  of  law  there  considered  are  reported.  See 
Gamble  v.  Water  Co.,  123  N.  Y.  91,  25  N.  E.  201,  9  L.  R.  A.  527; 
Tube-Works  Co.  t.  Gilflllan,  124  N.  Y.  302,  26  N.  E.  538.  In  the  lat- 
ter case  it  was  said: 

"AU  that  tbe  statute  requfres,  to  make  a  stocHEholder  liable,  la  that  a  valid 
debt  shall  be  extracted  under  the  clrcumBtanceB  therein  mentioned,  and  before 
the  capital  stock  has  been  paid  In,  either  in  cash,  or  in  property  honestly  re- 
fmrded  as  a  fair  equivalent  to  cash.  The  object  of  the  statute  in  requiring  a 
c«rtlficate  to  be  filed  is  to  Inform  the  public  so  that  they  can  transact  business 
with  the  corporation  upon  the  assurance  either  that  the  capital  stock  has  all 
been  paid  In,  or  that  the  stockhcdden  are  severally  liable  for  an  amount  equal 
to  the  stock  held  by  them,  resprattvely.  If,  therefore,  the  plahitifl,  when  It 
parted  TPith  Its  goods,  knew  the  facts  as  th^  then  existed,  It  knew  no  more  than 
the  statute  contemplates  that  all  persons  who  deal  with  manufacturing 
corporations  shall  knowi" 

In  chapter  688  of  the  Laws  of  1892,  section  42  was  amended  by  in- 
serting in  that  section,  viz. :  "No  such  stock  shall  be  issued  for  less 
than  its  par  value;"  and  in  section  54  the  liability  of  stockholders  is 
declared  to  exist  "until  the  whole  amount  of  its  capital  stock  issued 
and  outstanding  at  the  time  such  debt  was  incurred  shall  have  been 
fnlly  paid."  When  Douglass  v.  Ireland,  reported  in  73  N.  Y.  100, 
was  on  trial  before  me  at  a  E^)ecial  term  in  Lewis  county,  I  submitted 
to  the  jnry  the  question  us  to  the  raloe  of  the  property,  and  upon  the 
coming  in  of  the  verdict  of  the  jury,  assessing  the  property  at  a 
greatly  reduced  amount  from  that  which  it  was  taken  when  turned 
into  the  corporation.  I  thereafter  found  that  the  statute  had  not  been 
complied  with;  and,  in  the  course  of  the  opinion  delivered  in  the 
court  of  appeals  in  that  case,  it  was  said: 

"A  deliberate  and  advised  overraluation  of  property  thus  purchased  and 
paid  for  is  a  fraud  upon  the  law,  and  a  violation  of  the  condition  on  which  the 
exemption  of  Btockholdcrs  from  liability  under  the  provisions  of  the  original 
statute  Is  made  to  depend.  It  is  in  direct  violation  of  the  policy  as  well  as 
of  the  terms  of  the  law,  which  demands  payment,  either  in  money,  or  property 
at  its  value,  or  all  the  capital  stock  of  the  company,  as  a  condition  of  Im- 
munity to  the  stockholders  from  Uahillty  for  debts  of  the  corporation." 

That  case  was  approved  in  Tube-Works  Co.  v.  Gilfillan,  124  N.  Y, 
302.  26  X.  £.  53S;  and  in  the  course  of  the  opinion  delivered  in  the 
latter  case  it  was  said: 

"All  that  the  statute  requires,  to  make  a  stockholder  liable,  is  that  a  valid 
debt  shaU  be  contracted  under  the  circtunstanoes  [In  the  statute]  mentioned, 
and  before  the  caiiltal  stock  has  been  paid  In  cash,  or  In  property  honestly  re- 
ssrded  as  a  fair  equivalent  to  cash." 

See,  also,  Moosbrugger  v.  Walsh,  89  Huu,  5C4,  35  N.  Y.  Supp.  560; 
Briggs  v.  Cornwell,  9  Daly,  439;  Briggs  v.  Waldron,  S3  N.  Y.  582. 
In  tiie  last  case  cited  it  was  said: 

*The  point  that  the  statute  imposing  liability  upon  the  stockholders  ot  the 
company  applied  only  to  original  stockholders  or  corporators,  and  not  to  pet- 
sons  becoming  stockholders  after  the  formation  of  the  company  by  transfer 
or  otherwise^  we  consider  too  tuisnbstantial  to  require  discussion." 

See,  also,  McDowaU  v.  Sheehan,  129  N.  Y.  200,  29  K.  E.  299;  Hei^ 
bert  V.  Duryea,  34  App.  Div.  479,  54  K.  Y.  Supp.  311. 
When  the  appellant  became  the  purchaser  of  the  stock,  he  took  It 
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subject  to  the  prorisions  of  the  statate  as  to  liability,  as  wdl  as  sub- 
ject to  the  priTil^s  of  exemption  created  by  statute*  The  liability 
oi  a  atocldiolder  he  asBunied  by  becoming  a  pnrchaser  of  the  stock, 
and  we  think  the  enforcement  of  such  liability  in  no  way  impairs  the 
obligation  of  the  contract.  In  re  Reciprocity  Bank,  N.  Y.  9. 
When  the  appellant  made  the  first  purchase  of  stock,  he  knew  that 
it  had  been  in  part  issued  for  property,  and  iit  part  on  account  of 
book  credits.  It  was  not  until  after  the  filing  of  the  certificates  that 
the  stock  had  been  fully  paid  that  credit  was  obtained  from  the  plain- 
tiff, and  an  indebtedness  created  which  is  represented  by  its  judgment 
against  the  corporation.  Prior  to  the  creation  of  that  debt,  appar- 
ently, the  appellant  knew  the  circumstances  attending  the  organiza- 
tion of  the  corporation,  and  before  he  acquired  the  last  100  shares 
of  stock  in  the  corporation.  The  mere  recording  of  the  certificate 
reciting  that  the  stock  was  folly  paid  up  did  not  terminate  the  lia- 
bility of  the  stockholder.   Veeder  v.  Mudgett,  95  N.  Y.  295. 

TJpon  the  evidence  given,  and  the  charge  of  the  couit,  the  jury 
evidently  found  that  all  of  the  trustees  w^ere  guilty  of  a  deliberate 
overissue  of  stock;  and  that  seems  to  follow  from  a  perusal  of  the 
evidence,  as  well  as  a  portion  of  the  charge  delivered  by  the  trial 
judge.   He  said  to  the  jury: 

"You  must  find  that  these  trustesB,  as  such,  as  a  body,  overvalued  this  prop- 
erty Intentionally,  and  (or  the  purpose  of  evading  tliis  statute.  The  mere 
knowledge  of  a  single  man,  who  happened  to  be  a  trustee,  upon  that  subject, 
would  amount  to  nothing,  If  the  others  did  not  know,  and  were  not  chargeable 
with  that  knowledge." 

Several  requests  were  made  to  charge,  which  related  to  matters 
which  had  already  been  covered  in  the  body  of  the  charge.  Under 
such  circumstances,  it  was  not  error  to  refuse  to  yield  to  the  requests. 

Nor  do  we  think  it  was  error  in  the  court  to  allow  the  witness 
Moore  to  state  whether  his  business  which  the  corporation  liad  pur- 
chased had  been  profitable.  The  defendant  had  claimed  that  there 
was  evidence  that  the  good  will  of  the  business  should  be  considered 
in  estimating  the  value  of  the  plant  turned  over  to  the  corporation, 
and,  under  such  circumstances,  it  was  proper  for  the  plaintiff  to  prove 
that  the  business  had  been  unprofitable.  This  question  seems  to  have 
been  passed  upon  by  the  general  term  (86  Hnn,  60, 34  N.  Y.  Snpp.  203) 
in  reviewing  the  first  trial,  where  a  similar  question  was  raised.  Nor 
do  we  think  it  was  error  to  receive  evidence  of  the  actual  value  of 
the  property  for  which  stock  was  issued.  In  Boyuton  v.  Hatch.  47 
N.  Y.  225,  it  was  said,  "The  actual  value  of  the  property  is  an  impor- 
tant item  of  evidence,  and,  with  other  circumstances,  may  be  sufficient 
to  establish  fraud."  In  Douglass  v.  Ireland,  73  Js".  Y.  105,  it  was  said, 
"A  seller  of  the  property  may  well  be  presumed  to  know  its  value.^ 
Not  do  we  think  it  was  error  to  allow  the  witness  Willard  to  state  the 
amount  of  the  debts  of  the  firm  of  Willard,  Pitt  &  Moore,  as  the  cor- 
poration paid  for  the  property  acquired  by  assuming  their  debts,  and 
it  therefore  became  necessary  to  ascertain  the  extent  of  the  firm's 
indebtedness.  We  have  looked  at  the  other  exceptions  taken  to  rul- 
ings, and  rejection  and  admission  of  evidence,  and  we  have  not  found 
any  {M^ejndicial  to  the  defendant,*  or  which  require  a  reversal. 
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The  foregoing  views  lead  to  the  conclusion  that  the  verdict  BhouW 
remain. 

Jadgment  and  order  affirmed,  with  coata.  All  concur,  except 
UcLENNA^T,  J.,  who  dlBsenta,  and  SUTTB,  J.,  not  voting. 


WHITINO  T.  BliMIRA  INDUSTBIAL  ASS'N. 
(Si^Kme  Court  AppcOlate  Division,  FoorOi  Department  November  22,  1899.) 

L  NvinEBODs  Fartibb — Action  by  Okb  iit  Brhalf  of  Alt., 

An  action  was  properly  brought  In  behalf  of  plaintiff  and  all  others 
BlmUarly  situated  where  they  were  very  nmnerons,  and  would  be  entltted 
to  become  parties  plaintiff  at  any  time,  and  would  also  be  subject  to 
their  part  of  the  expenses  Incurred. 

i.  Bkparatb  Caubbs  of  Action— JomDBR. 

A  syndicate  organized  to  bolld  up  a  suburban  manufacturing  village  oa 
land  belonging  to  it  made  a  duplicate  agreement  with  each  ot  several 
bmuOred  purchasers  of  lots  from  It  at  uniform  prices  that  the  net  profits 
from  the  sales  to  them  would  be  devoted  to  securing  factories  and  Improv- 
ing streets,  and  that  the  profits  on  other  lots  sold  by  It  above  a  certain 
price  would  be  divided  among  these  purchasers.  Eeld,  that  for  varying 
damages  to  each  purcliaser  from  the  syndicate's  breach  of  its  agreement 
to  establish  factories,  and  to  compel  it  to  account  for  proflta,  the  purctias- 
ers  might  Jointly  maintain  an  action  against  it,  the  same  belog  a  union  of 
legal  and  equitable  causes  of  action,  In  claims  arising  out  of  the  same 
transaction,  consistent  with  each  other,  affecting  all  parties  to  the  action, 
and  not  requiring  different  places  of  trial,  within  Code  Civ.  Proc.  {  4S4, 
permitting  such  a  union  of  causes  of  action  in  the  same  conyilabit 

Appeal  from  qiecial  term,  Steuben  county. 

Action  CSiarleB  W.  Whiting  against  the  Elmira  Iz^ostrial  Asso- 
ciation of  Ehnira,  K.  Y.,  for  a  breach  of  contract  and  for  an  account- 
ing, f^m  an  interlocutory  judgment  entered  on  overruling  a  de- 
murrer to  the  comjdaint,  defendant  appeals.  Afilrmed. 

Argued  before  HAICDIN,  P.  J.,  and  ADAMH,  McLB^JKAlff  and 
SPRING,  JJ. 

Frederick  Collin,  for  appellant. 
James  Sebring,  for  respondent. 

SPRING,  J.  The  plaintiff  has  brought  his  action  in  behalf  of 
himself  and  all  others  who  are  similarly  situated,  and,  as  they  are 
very  numerous,  the  action  is  properly  maintainable  in  that  form. 
It  is,  in  effect,  the  same  as  if  all  had  joined  as  plaintiffs,  for  the 
r^t  is  theirs  at  any  time  to  become  parties  plaintiff,  and  thus  to 
be  the  recipients  of  any  benefits  accruing  to  the  plaintiff  in  name; 
and  they  would  also  be  subject  to  their  part  of  the  expenses  in- 
curred. Hirshfeld  v.  Fitzgerald,  157  N.  Y.  106-180,  et  seq.,  51  N. 
E.  997;  Persons  v.  Gardner,  42  App.  Div.  490-500,  59  N.  Y.  Supp. 
463;  Brinckerhoflf  v,  Bostwick,  99  N.  Y.  194,  1  N.  E.  663.  The  facts 
Bet  forth  in  the  complaint,  which  is  a  very  voluminous  document, 
may  be  epitomized  as  follows:  The  defendant  is  a  corporation  or- 
ganized for  the  purpose  of  selling  lots  and  building  up  a  manu- 
focturing  vil^ge  adjacent  to  the  city  of  Elmira  upon  land  which  this 
syndicate  owned.  That,  in  furtherance  of  this  project,  the  defendant 
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advertiBed  for  the  sale  of  these  lota,  heading  out  in  specific  state- 
ments the  inducements  and  benefits  which  would  result  from  this 
porchaae.  To  make  these  representations  and  inducements  effective, 
it  cauaed  an  agreement  to  he  prepfu%d  and  duly  executed  on  its 
behalf,  setting  forth  in  minute  detail  the  scheme  which  it  contem- 
plated, and  a  duplicate  of  this  agreement  was  delivered  to  each 
purchaser  of  a  lot  on  said  tract  of  land.  Said  defendant  agreed 
therein  to  sell  one  lot  for  f200,  payable  in  monthly  payments,  as 
therein  stipulated.  That  the  price  for  lots  for  all  subscribers  thereto 
was  to  be  uniformly  J200  each.  That  "when  suflicient  lots  have  been 
sold  to  insure  the  success  of  the  association's  plans,"  and  €0  per 
cent,  of  the  purchase  price  thereof  has  been  paid  in  cash,  an  allot- 
ment of  these  various  lots  was  to  be  made  among  the  several  sub- 
scribers in  the  manner  prescribed  in  said  agreement,  and  upon  such 
allotment  a  land  contract  was  to  be  given  to  each  subscriber,  con- 
forming to  the  scheme  outlined,  to  be  supplemented  with  a  deed 
conveying  to  said  subscriber  an  indefeasible  title  to  his  lot  when 
the  same  was  paid  for  in  full.  The  association  further  covenanted 
in  said  contract  that  all  the  net  profits  arising  from  the  sale  of  lots 
to  said  subscribers  were  to  be  devoted  to  securing  and  establish- 
ing factories  on  the  factory  sites  designated  and  improving  streets 
on  their  plot,  the  inducement  being  this  would  bring  into  said  pro- 
spective village  from  2,000  to  4,000  employ^.  That  tiie  said  asBOcia- 
tion  reserved  the  right  to  sell  any  of  the  lots  in  said  allotment  at 
retail  prices,  and  further  agreed  "to  divide  the  profits  arising  from 
such  sale  of  lots,  above  the  uniform  price  pro  rata,  among  the  sub- 
scribers." That  the  plaintiff,  in  common  with  several  hundred  other 
persons,  purchased  lots  of  said  defendant  in  reliance  upon  its  repre- 
sentations, and  entered  into  the  contract  set  forth,  and  the  allot- 
ment was  made  in  pursuance  of  the  plan  of  the  said  defendant, 
and  plaintiff  acquired  his  lot,  and,  after  paying  for  the  same,  ob- 
tain^ a  deed  therefor,  as  did  the  other  purchasers  and  subscribers, 
and  they  have  since  been  in  the  possession  and  enjoyment  of  their 
respective  lots.  That  the  net  profits  from  tbe  sale  of  said  lots  above 
the  uniform  price  per  lot  aggregates  over  f250,000,  and  that  the  net 
profits  arising  from  tbe  sale  of  lots  at  retail  prices  amount  to  over 
1100,000.  That  defendant  has  refused  and  neglected  to  devote  any 
considerable  portion  of  said  $250,000  to  securing  and  establishing 
factories  or  improving  streets,  as  it  agreed  to  do  in  said  contract, 
and  that  it  has  failed  and  refused  to  divide  ratably  any  of  the  net 
profits  arising  from  the  sales  of  lots  above  the  uniform  price  fixed 
for  each  lot  among  the  respective  subscribers.  The  failure  and  neg- 
lect of  the  defendant  to  perform  its  covenants,  and  the  consequent 
failure  of  the  project  to  bear  fruit  in  a  prosperous  industrial  com- 
muuity  and  in  the  accruing  advantage  to  the  plaintiff  and  other 
subscribers,  are  set  forth  at  length,  and  the  damage  to  plaintiff  is 
stated  to  be  the  sum  of  $500,  and  that  each  lot  is  worth  materially 
less  than  if  said  covenants  had  been  performed  the  defendant. 
The  relief  asked  for  is  an  accounting  for  the  purpose  of  ascertaining 
all  the  profits  arising  from  the  sale  of  these  lots,  the  ascertainment 
of  the  share  of  the  fdaiutiff  and  also  of  the  other  subscribers,  and  the 
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amoont  of  damages  sustained  by  eacb  of  the  same,  and  a  judgment 
in  favor  of  the  plaintiff  and  of  each  of  the  other  snbscribing  par- 
chasers. 

The  sabBcribers  who  were  in  on  the  gronnd  floor  by  purchasing 
at  the  uniform  price  of  f200  have  a  common  interest  in  the  omis- 
siOD  of  the  defendant  to  expend  the  net  profits  it  received  from  the 
sale  of  these  specific  lots,  and  also  the  profits  accruing  from  the  re- 
tafl  sales.  If  this  action  can  be  maintained  at  all,  it  mast  be  be- 
caose  of  this  community  of  interest,  and  to  avoid  numberless  ac- 
tions, each  based  upon  identical  facts,  and  each  for  similar  relief. 
The  scheme  outlined  in  the  complaint  has  evolved  two  separate 
fands,  in  which  the  plaintiff  claims  a  distributive  part:  First.  Ihat 
the  failure  of  the  defendant  to  expend  the  profits  it  received  in  se- 
enring  manufacturing  industries  to  locate  on  the  designated  sites 
has  removed  the  inducing  cause  for  the  purchase  of  the  lots  by 
{daintifl  and  the  other  subscribers;  that  the  effect  of  this  omiftsion 
has  been  to  prevent  their  lots  from  enhancing  in  value;  that  this 
fiulore  constitutes  a  breach  of  the  agreement;  and  that  the  fund 
thus  set  apart  for  this  specific  purpose  is  held  bj  the  d^en^nt  for 
the  benefit  of  these  lot  subscribers,  and  they  seek  an  ascertainment 
of  its  amount  and  its  distribution.  Second.  That  the  other  fund 
arises  from  the  sale  of  other  lots  than  those  to  the  subscribers,  and 
their  interest  in  that  fund  is  derived  from  the  explicit  agreement  of 
the  defendant  to  distribute  it  among  the  subscribers.  The  defend- 
ant contends  that  there  are  two  distinct  causes  of  action,  and  that 
they  are  inconsistent  in  form,  and  that  the  judgments  rendered  must 
be  incompatible;  that  the  first  is  based  npon  damages  occurring  to 
the  several  lots;  that  the  breach  of  the  agreement  to  build  factories 
simply  affected  the  value  of  these  various  lots;  that  the  plaintiff 
can  maintain  an  action  at  law  to  recover  these  damages;  that  the 
other  cause  of  action  is  pure  and  simple  an  accounting,  and  a  ratable 
distribution  of  the  net  profits  of  that  fund.  Let  us  see  what  it  will 
be  incumbent  npon  j^aintiff  to  prove  under  his  complaint.  Tiie 
agreement  speaks  for  itself,  and  the  primary  rights  of  the  parties 
most  he  determined  from  that.  A  breach  of  the  agreement  to  erect 
manufacturing  industries  must  be  shown.  That  established,  the 
antount  of  the  net  profits  must  be  arrived  at.  These  are  the  two 
distinctive  features  in  the  cause  of  action.  When  they  are  deter- 
mined, the  distribution  of  the  fund  is  a  mere  incident.  It  may  be 
that  one  lot  owner  can  show  a  greater  diminution  in  value  of  his 
lot  than  a  more  remote  subscriber,  but  this  fact  does  not  affect  the 
ri^t  of  action,  but  merely  the  devolution  of  the  damages, — the  in- 
cidental result  of  that  right.  As  a  matter  of  practical  reaching 
of  results,  the  probability  is  that  the  fund,  if  any,  will  be  directed  to 
be  distribnted  equally  among  the  subscribers,  as  an  attemi>t  to  ad- 
jnst  their  rights  according  to  the  probable  effect  that  would  haVe 
resulted  from  an  expenditure  of  this  fund  for  the  improvement  of 
the  village  would  be  too  speculative  and  uncertain.  In  the  other 
phase  of  the  case  the  plaintiff  must  show  a  breach  of  the  agree- 
ment, and  the  possession  of  the  fond  by  defendant;  and  its  division 
then  follows  perforce  the  agrement, — that  is,  the  agreement  is  the 


Digitized  by 


30  61  NKW  YORK  SUPPLEMENT  (tiup.  CL 

uid  »  New  York  SUt«  Reporter. 

basis  of  recovery  in  each  aspect  of  the  caae.  The  parties  are  identi- 
cal. Each  depends  upon  a  foilare  to  perform,  and  each  requires  the 
defendant  to  account;  and  the  only  barrier  to  the  development  of 
the  action  lies  in  the  question  of  damages,  which  is  more  mythical 
than  genuine.  Section  481  of  the  Code  of  Civil  Procedure  permits 
the  uniting  of  two  or  more  causes  of  action,  whether  they  are  'legal 
or  equitable  or  both,"  and  "upon  claims  arising  out  of  the  same  trans- 
action or  transactions  connected  with  the  same  subject  of  action." 
They  must  be  consistent  with  each  other,  affect  all  parties  to  the 
action,  and  not  require  different  places  of  trial.  If  two  causes  of 
action  are  set  forth  in  the  complaint,  they  arose  out  of  the  agree- 
ment, they  are  entirely  consistent,  and  they  do  not  violate  in  their 
onion  any  of  the  Code  requirements.  The  question  of  damages  or 
relief  to  be  granted  is  animportant  in  the  consideration  of  this 
subject,  as  they  are  ancillary  to  the.  gist  of  the  actions.  As  was 
said  in  Mahler  v.  Schmidt,  43  Hun,  at  page  514: 

"The  test  is  whether  or  not  the  parties  joloed  In  the  suit  have  one  eonnected 
Interest  centering  In  the  point  In  issue  as  the  cause,  or  one  common  point  of 
litigation.  If  so,  unconnected  parties  may  be  joined,  even  srhece  different 
relief  le  sought  against  them." 

In  the  many  suits  in  equity  brought  to  recover  for  continuous 
trespasses,  and  which  are  allowed  to  prevent  a  multiplicity  of  ac- 
tions at  law,  all  parties  interested  in  the  subject  of  the  action,  and 
who  may  be  affected  by  the  decree,  are  proper  parties,  although  the 
damages  accruing  to  each  are  not  identical.  In  Shepard  t.  Bailroad 
Co.,  H7  N.  Y.  442,  23  N.  E.  30,  the  court  say,  at  page  448, 117  N.  Y., 
and  page  31,  23  N.  E.: 

"Although  property  owners  hare  a  remedy  at  law  for  an  intrusltm  upon  their 
rights,  yet,  as  the  trespass  is  continuous  In  Its  nature,  they  can  Invoice  the  re- 
straining power  of  a  court  of  egulty  In  their  behalf  la  order  to  prevent  a  mul- 
tiplicity of  suits,  and  they  can  recover  the  damages  they  have  sustained  aa  inci- 
dental to  the  granting  of  the  equitable  relief." 

And  again,  on  the  succeeding  page  (page  449,  117  K.  Y.,  and 
page  31,  23  K.  E.): 

"Wltii  the  object  of  doing  complete  Justice  to  all  persons  Interested,  .If  the 
essential  relief  to  be  granted  by  way  of  damages  for  the  past  Injuries  affects 
other  parties  tban  the  present  owners  of  the  fee,  Is  there  any  reason  why  those 
other  parties  should  not  be  brought  Into  the  action?  I  see  none,  where  the 
parties  so  Joined  derive  their  rights  of  action  from  the  same  source,  Cor  the 
Injury -to  the  same  property  rights,  and  have  a  common  Interest  In  flieir 
enforcement  The  eauUoble  principle  in  the  adminlstratltm  of  justice  de- 
mands the  presence  of  all  parties  where  the  decree  of  the  court  can  sftect 
and  bind,  and  these  defendants  cannot  be  prejudiced  by  the  i^^cation  of  this 
principle." 

Of  like  purport  are  Woodworth  v.  Bailroad  Co.,  29  App.  Div.  1,  51 
N.  Y.  Supp.  323;  Henderson  v.  Railroad  Co.,  78  N.  Y.  430.  In  Lam- 
ming v.  Galusha,  135  N.  Y,  239,  31  N.  E.  1024,  the  action  was  brought 
to  prevent  the  maintenance  of  a  nuisance  in  operating  a  street  rail- 
road on  a  public  highway,  seeking  injunctive  relief,  and  special 
damages  to  real  property,  and,  in  addition  thereto,  damages  for  a 
personal  injury  sustained  from  the  operation  of  the  road.  Here  was 
a  union  of  a  suit  in  equity  with  a  distinctive  actitm  at  law,  and  per- 
haps subject  to  the  (^ration  of  a  differ^t  statute  of  limitationB, 
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and  yet  arising  out  of  the  same  transactiim;  and  tbey  were  held 
not  to  be  incompatible.  The  court  say,  at  page  244^  135  K.  T.,  and 
page  1025,  31  N.  E.: 

"Bnt  tbey  both  proceeded  In  a  general  sense  from  the  same  wrimg,— the  nn- 
lawfol  obstruction  of  the  highway  by  the  defendant,— and  they  were  all,  we 
think,  transactions  connected  with  the  same  subject  of  action,  within  the 
meaning  of  section  483,  and  may  property  be  redressed  tn  a  single  action. 
This  conclusion  is  In  harmony  with  the  general  principle  of  equity  jurlspru- 
d«ice,  which  alma  at  complete  and  final  relief  In  a  single  action  in  respect  of 
all  matters  between  the  same  parties  growing  out  ot  the  same  general  trans- 
action." 

See,  alBO,  Smith  t.  Schulting,  14  Hun,  52,  relied  upon  by  the  spe- 
cial  term,  which  is  a  case  akin  to  tiiia;  and  lAttin  t.  McCarty,  41 
N.  T.  107;  Taylor  v.  Marble  Co.,  83  Hun,  30,  31  N.  Y,  Sapp.  513. 

A  court  of  equity  may  always  make  tiie  relief  fit  the  emergencies 
of  the  case,  even  though  nothing  but  a  judgment  for  money  follows. 
Baily  v.  Hornthal,  154  Y.  64»-661,  49  N.  E.  56.  Before  the  ulti- 
mate  rights  of  the  parties  in  this  action  can  be  arrived  at,  an  ao- 
counting  must  be  had,  and  that  is  true  as  to  both  funds,  ^e  de- 
fendant bears  the  same  trust  relation  to  the  plaintiff  in  its  posses- 
don  of  both  funds,  and  that  relation  is  fixed  by  the  agreement.  Un- 
less this  action  can  be  maintained,  tliere  is  likely  to  be  a  multitude 
of  actions  at  law,  each  based  upon  jvecisely  the  same  state  of  facts 
as  in  liiis  case.  To  obviate  difBcnlties  of  this  kind  was  one  of  the 
paramount  reasons  for  permitting  the  uniting  of  caus^  of  action 
of  one  suit,  and  that  object  should  be  made  effectual  as  far  as  prac- 
ticable. 

The  interlocutory  judgment  should  be  affirmed,  with  costs  to  the 
plaintiff,  and  the  defendant  permitted  to  answer  upon  the  payment 
of  the  costs  of  this  appeal.   So  ordered.  All  concur. 


PEOPLE  ex  rel.  BUSSELL  et  al.  v.  CITY  OF  UTICA  ct  aL 

(Bnpveme  Court,  Appellate  DlTlslon,  Fourth  Department  November  27,  18Q9.) 

1.  Stbeet  Railroads— Rkpaviko  Street — Liability  op  Abutting  Propbbtt. 
Under  Laws  1896,  c.  933,  requiring  every  street  surface  railroad  corpo- 
ration to  keep  In  repair  that  portion  of  the  street  between  its  tracks,  and 
"two  feet  In  width  outside  of  its  tracks,"  In  such  manner  as  the  proper 
local  authorities  may  prescribe,  and  providing  that,  In  the  case  of  neglect 
to  make  repairs  after  30  days*  notice  to  do  so,  the  local  authorities  "may 
make  the  same"  at  the  corporation's  expense  etc.,  where  a  street  occupied 
by  a  street  railroad  la  repaved  by  a  city  the  entire  cost  of  repaving  a  strip 
two  feet  In  width  outside  the  rails  must  be  collected  by  the  city  from  the 
railroad  company,  and  no  part  Is  assessable  upon  the  abnttlng  proper^. 

H  MuKictPAL  Corporations — Assessment  for  Stkeet  Improvements. 

An  offer  by  a  city  to  deduct  from  the  cost  of  repaving  a  street  two- 
thirds  of  the  penalty  of  a  bond  given  to  it  to  secure*  performance  of  an 
obligation  that  the  pavement  Ink!  previously  would  remain  In  perfect  con- 
dition for  10  years,  which  obligation  was  not  performed,  Is  reasonable, 
and  Bfaonld  inure  to  the  beuellt  of  the  abuttli^  owners,  it  they  elect  to 
avail  themselves  of  the  same. 

Certiorari  by  the  people,  on  the  relation  of  Seth  Russell  and  others, 
against  the  city  of  Utica  and  its  officers,  to  review  their  action  in 
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leTjlng  a  local  asBessment  for  repaving  a  Btreet.   ABMSsment  va- 

Argued  before  HARDIN,  P.  J,  and  ADAMS,  lIcLBNlTAir, 

SPETNG,  and  SMITH,  JJ. 

S.  M.  lindsley,  for  rdators. 

G.  G.  Morehonse,  for  defendants. 

McLENNAN,  J.  In  the  year  1897  the  city  of  TJtic^,  through  its 
common  council,  assumed  to  assess  upon  the  property  abutting  upon 
the  improvement  in  Whitesboro  street,  in  said  city,  two-thirds  of 
the  entire  cost  of  repaving  said  street,  which  sum  included  the  cost 
of  paring  a  strip  two  feet  in  width  on  Ihe  outside  of  the  rails  of 
fhe  street  railroad  which  occupied  the  street.  Under  the  decision 
of  the  case  of  Conway  v.  City  of  Rochester,  157  N.  Y.  33,  51  N.  E. 
3&5,  we  are  of  the  opinion  that  chapter  933  of  the  Laws  of  1895  is 
applicable  to  street  railroads  in  the  city  of  Utica,  and  that  it  was 
mandatory  upon  the  city  to  collect  the  cost  of  paving  such  strip 
from  the  railroad  company  occupying  said  street  with  its  tracks, 
and  that  no  part  of  the  cost  of  paving  the  two-foot  strip  was  assess- 
able upon  abutting  property.  It  follows  that  tlie  assessment  com- 
plained of  should  be  vacated  and  set  aside,  with  |50  costs  and  dis- 
bursements to  the  rdators,  and  that  a  reassessment  should  be  made 
by  the  board  of  assessors  of  the  city  of  Utica  of  two-thirds  of  the 
cost  of  such  repaving,  deducting  therefrom  the  cost  of  paving  the 
said  two-foot  strip,  and  that  said  remaining  sum  should  be  assessed 
upon  the  property  abutting  upon  said  improvement,  ratably  and  in 
accordance  with  the  provisions  of  the  charter  of  said  city.  By  a 
stipulation  made  in  open  court  by  the  counsel  for  the  city  of  Utica, 
and  subsequently  reduced  to  writing  and  by  consent  made  a  part  of 
the  record,  it  was  stipulated  and  agreed,  on  behalf  (rf  the  city  of 
Utica,  that  there  might  be  deducted  from  the  total  cost  of  repaving 
the  street  in  question,  which  was  f9,lS2.71,  two-thirds  of  the  amount 
of  a  bond  for  $3,500,  which  is  f 2,333.33,  and  which  bond  was  given 
by  a  corporation  which  had  previously  paved  said  street  to  secure 
the  performance  of  the  obligation  that  the  pavement  laid  by  it  would 
remain  in  perfect  condition  and  repair  for  a  period  of  10  years, 
which  obligation  was  not  fulfilled,  and  said  company  became  liable 
to  pay  to  the  city  of  Utica  the  amount  of  said  bond.  We  think  such 
offer  on  the  part  of  the  city  of  Utica  was  fair  and  reasonable,  and 
that  it  should  inure  to  the  benefit  of  the  relators  and  other  abutting 
property  owners,  in  case  they  elect  to  avail  themselves  of  the  same 
It  is  therefore  determined  that,  in  case  the  relators  so  elect  within 
30  days,  two-thirds  of  the  amount  of  said  bond,  to  wit,  12,333.33, 
should  be  deducts  from  the  total  cost  of  said  repaving,  and  that 
only  the  remaining  sum,  to  wit,  the  sum  of  ?0,S49.3S,  should  be  as- 
sessed upon  the  property  abutting  upon  said  improvement;  and,  in 
case  said  offer  is  accepted,  then  the  assessment  complained  of  should 
be  amended  accordingly,  and  said  sum  of  $0,849.38  should  be  as- 
sessed upon  the  abutting  property  ratably,  a°d  in  accordance  witii 
the  provisions  of  the  charter  of  the  city  of  Utica  for  the  levying 


Digitized  by  Google 


Sop.  Ct.)       CITT  OF  BROOKVYN  V.  MASSAD  ELEOTRIC  B.  00. 


83 


and  aMeBsment  for  paving  or  repairing  the  streets  of  said  city;  and, 
Id  caie  the  relators  accept  such  offer,  neither  party  shall  recover 
costs  of  tilis  proceeding  as  against  the  other.  Al!  concur. 

Assessment  complained  of  vacated  and  set  aside,  with.  |50  costs' 
and  disbnrsements  to  the  relators,  nnless  within  30  days  the  rela- 
tors elect  to  accept  the  offer  of  the  defendants  to  deduct  the  snm 
of  $2,333.33  from  the  total  cost  of  the  improvement,  in  which  case 
the  assessment  may  be  amended  by  deducting  said  sum  from  the  to- 
tal amount  thereof,  and,  as  amended,  such  assesament  is  in  all  things 
confirmed,  without  costs  to  either  party  ai  agi^nst  the  other.  All 
eoncor. 


(44  App.  Dir.  462.) 

CITT  OF  BROOKLYN  v.  NASSAU  BLECTRIO  E.  CO. 

(Supreme  Conrt,  Appellate  DItIbIoh,  Second  Department    November  21,  1809.) 

L  pARTIEe — ACTIOW  FOR  StATUTOUT  FiNE. 

Action  for  fine  under  Laws  1895,  c.  822,  |  1,  prohibiting  the  bumlns  of 
■oft  coal  In  factory  furnaces  In  the  city  of  B.,  subject  to  a  fine  "to  be 
collected  by  the  proper  city  authoritlcB  and  placed  In  the  county  treasury." 
la  properly  brought  by  the  city,  though  Code  CIt.  Proc.  S  1893,  provides 
that,  where  a  penalty  Is  given  by  statute  to  a  person  aggrieved  by  the  act 
of  another,  tbe  person  to  whom  It  la  given  may  woe  therefor;  Laws  1896, 
c  &M,  I  1,  providing  that  the  county  and  city  shall  be  one  body  corpo- 
rate^ by  the  name  of  the  "City  of  B.,"  and  that  all  proiwrty  and  demanda 
shall  belong  to  tbe  dty,  and  section  4  making  the  county  treasurer  the 
treasurer  of  the  city. 

Sl  CoTisirrnTiONAij  Law. 

Const.  IT.  S.  Amend.  14,  Is  not  violated  by  Laws  1895,  c.  822.  |  1,  In- 
hibiting use  of  soft  coal  In  factories  within  a  certain  distance  of  Uie  center 
of  a  city,  except  for  purposes  of  heating  or  welding  iron  or  BteeL 

8.  8a3CK — ExcLusivK  Privileges. 

Const,  art.  3.  {  18,  forbidding  any  local  bill  which  shall  grant  to  any 
me  "any  exclusive  privilege,  immunity  or  franchise,"  is  not  contravened 
by  Laws  1896.  c.  822,  S  L  Inhibiting  use  of  soft  coal  In  factories  within  a 
certain  distance  of  the  center  of  the  city  of  B.,  "except  for  tbe  purpose  of 
heating  or  welding  iron  or  steel";  there  being  no  grant  of  right,  but 
merely  Imposition  of  restrictions,  with  exceptions. 

4.  Sams— FOLicB  Power. 

Laws  189S,  c.  322,  f  1,  inhibiting  use  of  soft  coal  In  tectwtes,  engine 
rooms,  or  electrical  stations  within  four  miles  of  the  city  hall  in  Brooklyn, 
la  a  proper  exercise  of  the  police  power. 

Appeal  from  Kings  connty  court 

Action  by  the  city  of  Brooklyn  against  the  Nassau  Electric  Bail- 
road  Company.  From  a  judgment  of  the  connty  court  affirmli^  a 
judgment  of  a  Jostice  of  the  peace  for  plaintiff,  defendant  appals. 
Affirmed.   

Argued  before  GOODRIOH,  P.  J.,  and  CULLEN,  BABXLBTT, 
HATCH,  and  WOODWARD,  JJ. 

Henry  Tonge,  for  appellant. 

Jerome  W.  Coombs  (William  J.  Carr,  on  the  brief),  for  respondent. 

GOODBIGH,  P.  J.  The  action  was  brought  to  recover  from  the 
defendant  a  penalty  of  |100  for  using  soft  coal  in  contravention  of 
eiN.TJB^ 
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''Ad  act  to  prevent  the  borning  of  soft  coal  In  factories  in  the  city 

of  Brooklyn."   Chapter  322,  Laws  1895.    Section  1  reads  as  follows: 

"No  factory.  engiDe-room  or  electrical  station  Bball  use  what  Is  knowo  as  soft 
coal  tor  fuel  In  the  furnaces  of  such  factories,  engine-room  or  ^ectrtcal  sta- 
tions within  a  radius  of  four  miles  of  the  city  hall  In  the  of  Brooklyn, 
except  for  the  purpose  of  beating  or  welding  Iron  or  steel;  any  violation  of 
this  act  shall  subject  the  proprietors  or  corporation  that  shall  violate  it  to  a 
fine  of  not  more  than  one  hundred  dollars,  the  same  to  be  collected  by  the 
proper  city  authorities  and  placed  in  the  county  treasury,  and  such  authorities 
shall  see  that  this  law  Is  enforced." 

The  defendant  is  alleged  and  admitted  to  be  a  street-railroad  cor- 
poration, which  on  July  15,  1897,  maintained  and  operated  furnaces, 
an  engine  room,  and  electrical  station  at  TSiirty-Ninth  street  and 
Second  avenue,  Brooklyn,  within  a  radius  of  four  miles  of  the  city 
hall.  The  complaint  also  alleged  that  the  defendant  used  soft,  coal 
for  fuel  in  such  furnaces,  and  that  it  was  not  used  for  the  purpose 
of  heating  or  welding  iron  or  steel.  This  was  denied  in  the  answer, 
but  at  the  trial  before  the  justice  of  the  peace  the  defendant  fltipa> 
lated  "that  he  will  not  impose  upon  the  plaintiff  the  necessity  to 
prove  that  the  soft  coal  used  by  Ihe  defendant  was  not  being  ased 
for  the  purpose  of  welding  iron  and  steel." 

The  answer  alleged  that  the  plaintiff  is  not  the  proper  party  to 
bring  the  action,  citing  section  181)3  of  the  Code  of  CivU  Procedure, 
which  provides  that  "where  a  penalty  *  •  •  is  given,  by  a  stat- 
ute, to  a  person  aggrieved  by  the  act  *  *  •  of  another,  the  per- 
son to  whom  it  is  given,  may,  if  it  is  pecuniary,  maintain  an  action 
to  recover  the  amount  tliei-eof,"  and  section  1984,  which  provides 
that  certain  actions  prescribed  by  the  title  of  which  it  is  a  part  must 
be  brought  in  the  name  of  the  people  of  the  state.  It  is  perhaps 
BuflQcient  to  say  that  these  two  sections  are  in  different  chapters 
and  titles,  viz.  section  1893  in  chapter  15,  tit.  4,  and  section  1984 
in  chapter  16,  tit.  1.  The  defendant's  counsel  is  therefore  left  to  his 
contention  that  by  virtue  of  section  1893  the  action,  being  for  a 
penalty  given  by  a  statute,  should  be  brought  in  the  name  of  the 
county  treasurer.  The  statute  provides,  however,  that  the  penalty 
ia  to  be  collected  by  the  proper  city  authorities,  and  by  them  placed 
in  the  county  treasury.  Laws  1895,  c.  954,  §  1,  provides  that  the 
county  and  city  shall  be  one  body  corporate,  by  the  name  of  the 
"City  of  Brooklyn,"  and  that  all  property,  claims,  and  demands  shall 
vest  in  and  belong  to  the  city;  and  section  4  makes  the  county  treas- 
urer the  treasurer  of  the  city.  We  think  the  action  was  properly 
brought  in  the  name  of  the  city. 

The  main  contention  of  the  defendant  is  that  because  the  statute 
"grants  immunity  from  its  provisions,  and  an  exclusive  privilege,  to 
persons  and  corporations  engaged  in  the  business  of  heating  and 
welding  iron  and  steel,"  and  is  a  ^local  act,"  it  violates  section  18 
.  of  artide  3  of  the  state  constitution  and  section  1  of  the  fourteenth 
'  amendment  to  the  federal  constitution.  The  latter  objection  is  taken 
out  of  our  consideration  by  the  Slaughter-House  Cases,  16  Wall.  36, 
21  L.  Ed.  394,  where  the  supreme  court  of  the  United  States  held 
that  the  first  clause  of  the  fourteenth  amendment  was  primarily  in- 
tended to  confer  citizenship  on  the  negro  race,  and  secondly  to  gjve 
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definitions  of  citizenBhip  of  the  United  States  and  citizenship  of  the 
states,  and  that  the  privileges  and  immunities  of  citizens  of  the 
United  States  are  those  which  arise  out  of  the  nature  and  essential 
character  of  the  national  government,  the  provisions  of  its  constita- 
tion,  or  its  laws  and  treaties.  It  has  been  held  also  that  this  amend- 
ment has  no  relation  to  corporations,  as  they  are  not  ''citizens,'' 
within  the  amendment.  People  v.  Roberts,  91  Hun,  158,  36  K.  Y, 
Snpp.  368.  The  section  of  the  state  constitution  forbids  the  legisla- 
ture to  pass  a  local  bill  "granting  to  any  private  corporation,  associa- 
tion or  individual  any  exclusive  privilege,  immunity  or  franchise 
whatever."  The  first  answer  to  tiiis  objection  is  that  the  statute 
does  not  grant  to  any  one  the  right  to  use  soft  coal.  These  words, 
''exc^t  for  the  purpose  of  heating  or  welding  iron  or  steel,"  are  used 
in  the  act  as  an  exception  to  cases  covered  it.  Thej  are  sLoiply  re- 
strictive of  the  operation  of  the  statute.  Until  the  passage  of  this 
act  the  use  of  soft  coal  was  not  unlawful,  for  the  reason  that  it  was 
not  prohibited  by  any  statute.  Thus,  in  live-Stock  Dealers'  &  Butch- 
ers' Ass'n  T.  Crescent  City  Live-Stock  Landing  &  Slaughter-House 
Co.,  1  Abb.  (U.  S.)  388,  398,  Fed.  Cas.  No.  8,408,  Judge  Bradley  said: 

"It  Is  one  of  the  privileges  of  every  American  citizen  to  adopt  and  follow 
«ach  lawful  Industrial  pnrsult— not  Injurious  to  the  community— aa  he  may  see 
fit,  without  unreasonable  regulation  or  molestation,  and  without  being  re- 
stricted by  any  of  those  unjust,  oppressive,  and  odious  monop<dles  or  exclusive 
privileges  which  have  been  condemned  by  all  free  govemmenta.  It  is  also  his 
privilege  to  be  protected  in  the  possession  and  e^oyment  of  hla  property  so 
long  as  such  possession  and  enjoyment  are  not  Injurious  to  the  communll?, 
and  not  to  be  devrlved  thereof  without  due  process  of  law." 

There  is  no  doubt  of  the  right  of  the  legislature,  in  the  lawful 
exercise  of  the  police  power,  to  regulate  trade  and  methods  of  trade; 
but,  as  was  held  in  Re  Jacobs,  98  N.  Y.  98,  ''its  exercise  is  not  beyond 
the  reach  of  judicial  inquiry."   Chancellor  Kent  said: 

"Unwholesome  trades,  slaughter  houses,  operations  offensive  to  the  senses, 
the  deposit  of  powder,  the  application  of  steam  power  to  propel  cars,  the  build- 
ing with  combustible  materials,  and  the  burial  of  the  dead,  may  all  be  Inter- 
dicted by  law,  In  the  midst  of  denne  maaaes  of  population,  on  the  general  and 
rational  principle  that  every  person  ought  so  to  use  his  property  as  not  to 
injure  his  neighbors,  and  that  private  Interests  must  be  made  subservient  to 
the  general  interests  of  the  commtmlty."  2  Kent,  Oomm.  340. 

Tbis  sentence  was  cited  and  approved  by  the  supreme  conrt  in  the 
famous  Blaughter-House  Cases,  supra.  That  court  said  (page  62, 16 
Wall.,  and  page  404,  21  L.  Ed.): 

"This  Is  called  the  "police  power.'  •  •  •  This  power  Is,  and  must  be, 
from  Its  very  nature.  Incapable  of  any  very  exact  definition  or  limltatlraL 
Upon  It  depends  the  security  of  social  order,  the  life  and  health  of  the  dtteen, 
the  comfort  oi  an  existence  In  a  thickly-populated  community,  the  enjoyment 
of  private  and  social  life,  and  the  beneficial  use  of  property." 

The  opinion  of  Mr.  Chief  Justice  Bedfield,  of  the  supreme  court 
of  Vermont,  in  Thorpe  v.  Railroad  Co.,  27  Vt.  140,  has  often  been 
cited  and  approved.    He  said  (page  150): 

"There  is  also  the  general  police  power  of  the  state,  by  which  persons  and 
property  are  subjected  to  ail  kinds  of  restraints  and  burdens  In  order  to  secure 
the  general  comfort,  health,  and  prosperity  of  the  state,  of  the  perfect  right 
In  the  legislature  to  do  which  no  question  ever  was,  or.  upon  acknowledged 
general  principles,  ever  can  be.  made,  so  far  as  natural  persons  are  concerned." 
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Judge  Gooley,  in  his  work  on  Gonstitational  Limitations,  at  page 
742,  says: 

"The  state  has  also  a  right  to  determine  what  employments  shall  be  permit- 
ted, and  to  forbid  those  which  are  deemed  prejudicial  to  the  public  good." 

Exercises  of  the  police  power  which,  might  seem  to  come  within 
the  objections  raised  by  the  d^endanfa  connsel  hare  been  approved 
by  the  courts.  Familiar  examples  are  numerous.  In  Healtii  Dept. 
of  City  of  New  York  v.  Hector,  etc.,  of  Trinity  Church,  145  N.  T. 
32,  39  N.  £.  833,  it  was  held  that  a  provision  requiring  tenement 
houses  previously  erected  in  the  city  of  New  York  to  be  furnished 
by  the  owners  with  certain  quantities  of  water  was  a  proper  exer- 
cise of  the  police  power.  People  v.  Havnor,  149  N.  Y.  195,  43  N.  E. 
641,  was  a  case  where  the  court  declared  constitutional  an  act 
which  made  it  a  misdemeanor  to  carry  on  the  business  of  a  barber  on 
Sunday,  except  that  this  might  be  done  in  the  city  of  New  York 
and  the  village  of  ^atoga  Springs  np  to  1  o'clock  of  the  afternoon 
of  that  day.  The  precise  iwint  raised  !n  tlie  present  appeal  was 
raised  in  that  case, — that  the  act  was  invalid  under  the  fourteenth 
amendment  to  the  federal  constitution,  because  it  denied  to  barbers 
who  did  not  reside  in  the  city  of  New  York  or  the  village  of  Saratoga 
Springs  the  equal  protection  of  the  laws.  The  court  said  (page  205, 
149  N.  Y.,  and  page  544,  43  N.  E.): 

"That  amendment  does  not  relate  to  territorial  arrangements  made  tor  dif- 
ferent portions  of  a  state,  nor  to  legislation  which,  In  carrying  out  a  public 
purpose,  Is  limited  In  Its  operation,  but,  within  the  sphere  of  Its  operation, 
affects  alike  all  persons  similarly  situated.  •  •  •  The  statute  treats  all 
barbers  alike  within  the  same  localities,  for  none  can  work  on  Sunday  outside 
of  New  Tork  and  Saratoga,  but  all  may  work  in  those  places  ontil  a  certain 
hoar.  All  are  therefore  treated  alike,  under  like  clrcnmstaoces  and  conditions, 
both  in  the  privileges  conferred  and  in  the  liabilities  Imposed." 

In  City  of  Buffalo  v.  New  York,  L.  E.  &  W.  R.  Co.,  152  N.  Y.  276, 
46  N.  E.  496,  the  court  held  valid  a  city  ordinance,  duly  passed  under 
legislative  authority,  requiring  the  speed  of  railroad  trains  in  certain 
parts  of  the  city  to  be  limited  to  six  miles  per  hour,  and  that  the  ex- 
emption of  other  parts  of  the  city  from  the  regulation  was  proper. 
The  fire  laws  which  forbid  the  erection  of  a  certain  class  of  build- 
ings in  one  part  of  a  city,  and  not  in  other  part^  are  too  common 
to  require  reference  to  authority. 

It  seems  to  us,  therefore,  that  it  is  well  within  the  police  power  of 
the  state  for  the  legislature  to  declare  that  the  burning  of  soft 
coal  within  certain  prescribed  limits  of  the  city  is  detrimental  to  the 
public  welfare  and  should  be  forbidden;  and,  under  the  authorities 
cite^  we  hold  that  the  act  in  question  was  not  inhibited  by  the  sec- 
tions of  the  constitutions  of  the  United  States  and  tiie  state  of  New 
York  referred  to  by  defendant's  counsel.  The  judgment  should  be 
affirmed. 

Judgment  affirmed,  with  costs.  AH  concur. 
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(44  App.  DlT.  428.) 

In  re  BTBAU3. 

<Siipreme  Court,  Appellate  Division,  First  Department   November  24,  1889.) 

OoBwiiuTiOHAi.  Law— Lbqulatitb  Povsiis— Ihpobiho  Doty  oh  Oirr  to  Pat 
Claims. 

Lawa  1899,  c  700,  8  1  et  seq.,  providing  that  municipal  corporations 
shall  -pay  the  expenses  of  a  person  who  has  been  Indicted  within  Its 
boondaries  tor  a  criminal  offense  In  connection  with  his  official  duties, 
Is  uaconstltntlonal,  as  6uch  a  claim  could  not  possibly  fail  within  the 
Umltations  Imposed  by  article  8,  |  10,  of  the  constitution,  upon  the  power 
of  the  legislature  to  require  the  expenditure  by  counties,  etc,  of  their 
money. 

Aif>eal  from  special  term,  Kew  York  count?. 

Application  by  Nathan  Straoa  for  the  appointment  of  a  referee  to 
hear  and  examine  into  and  report  concerning  his  claim  against  the 
dty  of  New  York.  From  an  order  denying  the  motion  he  anteals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BABKETT,  BUMSBY, 
PATTEBSON,  and  O'BRIEN,  JJ. 

Bernard  NaumbniK;  t<*J^  a^ellant. 
l!heodore  Gonndy,  for  respondent. 

BUMSEY,  J.  By  section  1  of  chapter  700  of  the  Laws  of  1899 
it  is  provided  that  any  official  of  any  city  or  county  of  this  state 
who  shall  have  been  successful  in  any  trial  or  proceeding  commenced 
within  the  city  or  county  in  which  he  was  elected  to  remove  him 
from  office,  or  in  which  it  is  sought  to  convict  him  of  any  crime  in 
the  performance  of  or  in  connection  with  his  official  duties,  may 
apply  to  a  justice  of  the  snpreme  court  for  the  appointment  of 
a  r^eree  to  hear,  examine  into,  and  report  concerning  the  claim 
of  the  official  against  the  city  or  county  in  which  the  trial  or  pro- 
ceeding against  the  official  was  commenced,  arising  out  of  reasonable 
counsel  fees  paid  by  such  official.  The  section  further  provided  that 
the  referee  should  be  appointed,  and  that  he  should  hear  and  ex* 
amine  into  such  claim,  and  report  his  examination  to  the  court, 
and  that,  if  the  court  should  confirm  the  report  of  the  referee,  the 
claim  should  be  audited  by  him  upon  receipt  of  a  certified  copy  of 
the  order  of  confirmation.  Further  sections  prescribe  the  manner 
in  which  the  claim  should  be  made,  and  the  last  section  requires  the 
officials  of  the  city  or  county  having  charge  of  making  up  the  annual 
expenditures  of  the  municipality  to  cause  to  be  included  in  the  taxes 
to  be  levied  for  the  year  following  the  audit  the  amount  of  such 
claim,  with  interest  thereon.  The  appellant  here  af^lied  to  the  spe- 
cial term  in  the  county  of  New  York  for  the  appointment  of  a  referee 
pursuant  to  the  provisions  of  this  statute.  In  his  application  it  was 
stated  that  in  the  years  1694  and  1805  he,  with  other  persons,  had 
been  commissioners  of  parks  of  the  city  of  New  York,  and  that  on 
the  5th  day  of  Api^,  1895,  he  was  indicted  by  the  grand  jury  in  the 
city  and  county  of  Kew  York  for  the  crime  of  having  unlawfully 
conspired  with  other  persons  to  expend  and  to  cause  to  be  expended 
ixy  the  board  of  parks  certain  moneys  in  violation  of  the  statute  pro- 
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Tided  in  that  regard.  He  states  further  that  he  was  arraigned  apon 
the  indictment,  and  pleaded  not  guilty,  and  that  snbsequently,  by 
an  order  of  the  court,  the  indictment  was  dismissed.  It  is  further 
stated  that'  in  the  defense  of  this  criminal  action  he  had  paid  oat 
for  counsel  fees  the  sum  ot  $5,000,  and  the  petition  alleged  that  he 
had  a  claim  against  the  city  of  New  York  for  that  sum.  Notice  waa 
given  to  the  city  authorities  of  the  application  for  the  appointment 
of  the  referee  purauant  to  this  section.  Upon  the  hearing  at  the 
special  term  the  corporation  counsel  appeared  for  the  city,  and  op- 
posed the  motion.  The  court  d^ied  the  motion,  and  from  the  order 
then  made  this  appeal  is  taken. 

The  motion  was  denied  upon,  the  single  ground  that,  so  far  as  the 
statute  operates  to  compel  a  municipal  corporation  to  pay  the  ex- 
penses of  a  person  who  has  been  indicted  within  its  boundari^  for 
a  criminal  offense  in  connection  with  his  official  duties,  it  is  uncon- 
stitutional. The  action  of  the  court  below  is  defend^  here  upon 
that  single  ground,  and  the  only  question,  therefore,  presented  for 
our  decision,  is  whether  it  was  within  the  power  of  the  legislature  to- 
impose  this  liability  upon  the  city  of  New  York.  There  is  another 
section  of  the  statute  providing  for  the  payment  of  similar  claims 
which  may  be  made  against  the  state.  The  validity  of  that  section 
is  not  involved  in  this  proceeding.  Whether  It  is  within  the  power 
of  the  legislature  to  repay  out  of  the  treasury  of  the  state  the  ex- 
penses of  persons  who  have  successfully  defended  themselves  against 
an  indictment,  it  is  not  now  necessary  to  consider.  The  question 
here  is  feimply  whether  the  legislature  has  the  power  to  impose  upon 
a  municipal  corporation  within  this  state  the  duty  of  paying  such 
claims.  In  an  early  day  in  the  history  of  this  state  it  was  held  that 
the  legislature  had  power  to  levy  a  tax  upon  the  taxable  property  of 
a  town,  and  to  appropriate  the  sum  for  the  payment  of  a  claim  made 
by  an  individual  against  the  town,  although  such  claim  was  not 
based  upon  any  legal  liability  of  the  town,  and  could  not  have  been 
enforced  in  an  action  against  it.  Town  of  Guilford  v.  Supervisors 
of  Chenango  Co.,  13  N.  Y.  143.  In  the  opinions  in  that  case  some 
things  were  said  as  to  the  extent  of  the  power  of  taxation  possessed 
by  the  legislature  which  were  not  absolutely  essential  to  the  deter- 
mination of  the  case,  and  which  have  not  been  accepted  in  other 
states,  nor  to  tlieir  full  extent  by  the  court  of  last  resort  in  this 
state.  It  is  not  necessary  that  we  should  examine  the  correctness 
of  the  reasoning  of  the  learned  judges  who  delivered  the  opinions  of 
tiie  court  in- that  case.  Since  it  was  decided,  and  quite  possibly  as 
a  result,  to  some  extent,  of  that  decision,  the  people  have  put  limits 
to  the  i)ower  of  the  legislature  to  require  the  expenditure  by  coun- 
ties, cities,  towns,  or  villages  of  their  money,  and  have  prescribed 
that  no  county,  city,  town,  or  village  shall  hereafter  give  any  money 
or  property,  or  loan  its  money  or  credit,  to. or  in  aid  of  any  individual, 
etc.  Const,  art.  8,  §  10.  Strictly  construed,  this  provision  is  broad 
enough  to  forbid  tiie  payment  by  any  of  the  corporations  named  in 
it  of  any  of  its  money  to  an  individual,  except  in  payment  ot  some 
legal  or  eqnitable  obligation  which  it  owes  him.  But  it  is  not  clear 
duit  such  a  strhigent  effect  is  to  be  given  to  it.  In  the  case  of 
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Wrooght-Iron  Bridge  Co.  t.  Town  of  Attica,  119  N.  T.  204,  23  N.  E. 
612,  it  was  held  by  the  court  of  appeals,  without,  however,  consider- 
ing  this  particular  prorision  of  the  constitutioxi,  that  the  legislature 
had  power  to  validate  a  claim  against  a  town,  although  that  claim 
had  been  declared  invalid  by  the  courts,  if  the  claim  was  sudi  that 
the  town  should,  in  fairness  and  good  morals,  pay  it,  although  the 
payment  could  not  be  enforced  by  legal  proceedings.  It  is  quite 
probable  that  such  a  construction  would  be  given  to  this  section, 
and  therefore  the  question  presented  here  will  be  examined  as  though 
the  section  of  the  constitution  permitted  the  legislature  to  recognize 
and  require  the  payment  by  municipal  authorities,  not  only  of  legal 
and  equitable  obligations,  bat  also  of  claims  whidi  stand  only  upon 
a  moral  obligation,  whidi  is  not  enforceable  in  the  courts.  But, 
even  giving  this  construction  to  this  statute,  the  power  of  the  legis- 
lature is  not  absolute  in  respect  to  such  matters,  and  it  can  only 
legally  be  exercised  as  long  as  it  does  not  go  beyond  the  limitations 
which  the  constitution  has  imposed.  Wherever  the  exercise  of  the 
power  is  invoked,  it  must  be  determined  by  the  courts  whether  the 
object  for  which  the  tax  is  imposed  is  within  the  constitutional 
prohibition,  and  that  question  is  one  purely  of  judicial  coguizance. 
Weismer  t.  Village  of  Douglass,  64  N.  Y.  91;  Board  of  Education  v. 
State,  51  Ohio  St.  531,  38  K.  E.  614;  25  Am.  &  Eng.  Enc.  Law,  74. 
There  can  be  no  doubt  that  the  city  of  New  York  was  under  no  legal 
or  equitable  obligation  to  pay  to  the  appellant  the  money  which  he 
seeks  in  this  proceeding  to  obtain.  If  there  had  been  such  an  obliga- 
tion, he  could  have  enforced  it  by  an  action,  and  such  a  proceeding  as 
this  would  not  have  been  necessary. 

It  remains  to  be  considered  whether  there  was  any  moral  obliga- 
tion by  virtue  of  which,  in  any  aspect  of  the  case  whatever,  it  could 
be  said  that  the  city  should  have  repaid  to  him  the  expenses  to  which 
he  has  been  put  in  defending  himself  against  this  indictment.  It 
is  not  necessary,  in  considering  that  question,  to  determine  what 
precisely  constitutes  a  moral  obligation  under  the  constitution.  It 
may  be  said,  roughly,  that  such  an  obligation  is  one  which  a  person 
owes,  and  which  he  ought  to  perform,  and  which  he  is  not  lefjally 
bound  to  fulfill.  Of  this  sort  of  obligation,  it  may  be  said  that  there 
are  two  kinds.  One  of  these  recognized  by  the  law  is  the  moral  obli- 
gation which  arises  where  there  has  been  a  legal  or  equitable  obliga- 
tion, of  which  the  binding  force  has  ceased  to  exist;  as  where  facta 
have  arisen  since  the  obligation  was  incurred  which  may  be  pleaded 
to  defeat  the  action  to  enforce  it.  Such  is  the  case  where  the  stat- 
ute of  limitations  has  run  against  a  claim,  or  where  a  debtor  has 
been  discharged  by  bankruptcy.  While  obligations  of  this  nature 
are  said  to  be  only  moral,  yet  we  all  recc^nize  that  in  fact  they 
amount  to  something  more,  and  that,  therefore,  they  are  available  as 
a  BufHcient  consideration  to  support  an  actual  promise  to  do  the 
thing  which,  but  for  the  moral  existence  of  the  obligation,  could  not 
be  compelled.  The  other  class  of  moral  obligations  includes  those 
which  have  not  been  preceded  by  any  legal  liability,  and  yet  which 
mi^t  be  Buffldent  to  authorize  the  legicOatare  to  require  their  sat- 
isfaction, and  which  certainly  would  justify  an  honorable  man  in 
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meeting  them.  Sach  are  cases  where  money  has  been  expended  for 
the  benefit  of  the  city  by  one  without  any  authority,  and  the  city 
has  received  the  full  benefit  from  the  expenditure,  or  snch  an  obliga- 
tion as  existed  in  Town  of  Guilford  t.  Supervisors  of  Chenango  00., 
or  Wrought-Iron  Bridge  Co.  v.  Town  of  Attica.  But  all  these  ex- 
amples involve  the  idea  either  that  the  municipal  corporation  has 
received  a  pecuniary  benefit  from  the  person  who  presents  his  clahn, 
or  that  it  has  imposed  upon  it  a  liabUity  in  regard  to  which  it  has 
become  in  some  way  honorably  estopped  from  refusing  to  pay.  Un- 
less there  was  some  relation  between  the  person  making  the  claim 
and  the  city  by  reason  of  which  a  burden  was  imposed  upon  him, 
or  his  money  was  taken  for  the  benefit  of  the  city,  clearly  no  reason 
can  exist  why  the  city  should  be  called  upon  to  pay  him  back  the 
money  he  has  paid  out  voluntarily  for  his  own  immediate  benefit. 
There  can  be  no  pretense  in  this  case  that  there  was  any  rdation 
between  the  appellant  here  and  the  city,  growing  out  of  this  indict- 
ment. It  is  quite  true  that  he  was  an  ofScial  of  the  city.  That  c(m- 
dition  made  it  possible  to  take  criminal  proceedings  against  him, 
but  it  did  not  in  any  way  connect  the  city  with  these  proceeding 
His  duty  towards  the  city  consisted  solely  in  the  performance  of 
the  duty  of  his  office.  For  any  violation  of  these  duties  he  was  not 
criminally  responsible  to  the  city  any  more  than  is  any  individual 
who  steals  his  neighbor's  money  criminally  responsible  to  the  owner 
of  the  money.  The  criminal  liability  arises  solely  between  the  indi- 
vidual accused  and  the  state,  and  oat  of  tbs  effort  made  by  the  state 
to  impose  upon  him  the  punishment  for  his  criminal  act.  The  city 
could  take  no  part  in  his  prosecution,  nor  could  it  do  anything  to 
put  an  end  to  it.  Legally  and  actually  it  had  no  connection  with 
it.  The  prosecution  was  begun  by  an  officer  created  by  the  laws 
of  the  state, — the  district  attorney.  It  was  carried  on  in  the  courts 
of  the  state.  It  was  a-  matter  purely  between  the  accused  person 
and  the  people  of  the  state.  As  the  city  did  not  undertake  it,  and 
could  derive  no  benefit  from  its  successful  result,  no  reason  can  be 
seen  why  any  moral  obligation  arose  on  behalf  of  the  city  to  make 
good  the  expenses  to  which  the  state  had  put  the  appellant.  In  the 
case  of  Bush  v.  Board,  10  App.  Div.  542,  42  N.  Y.  Supp.  417;  Id.,  159 
N.  T.  212,  53  K  E.  1121,— it  is  said  that  the  state  cannot  require 
the  ^ercise  by  a  county  of  the  power  of  taxation  to  give  a  gratuity. 
The  principle  established  by  that  case  is  precisely  applicable  to  the 
case  at  bar.  We  are  cited  by  the  appellant  to  the  case  of  Roberts 
V.  State,  160  N.  Y.  217,  54  N.  E.  678.  It  appeared  that  Roberts, 
having  been  convicted  of  foi^ery,  and  confined  in  state's  prison,  had 
been  pardoned,  and  restored  to  citizenship,  and  the  legislature  passed 
an  act  authorizing  him  to  present  his  claim  to  the  court  of  claims 
for  the  damages  sustained  by  reason  of  his  imprisonment,  and  au- 
thorized it  to  hear  and  determine  such  claim,  and  award  such  com- 
pensation as  appeared  reasonable.  The  court  of  claims  awarded  a 
certain  compensation,  and  its  judgment  was  reversed  in  the  api>el- 
late  division.  Id.,  30  App.  Div.  106,  51  N.  Y.  Supp.  691.  In  the 
court  of  appeals,  ^here  that  reversal  was  affirmed,  it  was  said  that 
Roberts  had  no  valid  claim  against  the  state  arising  out  of  hia  con- 
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Tiction,  even  though  the  conviction  was  improper,  and  that  the  stat- 
ute was  not  subject  to  a  construction  which  would  concede  the  lia- 
bility of  the  state.  It  was  further  said  that,  if  the  statute  was  sub- 
ject to  such  a  construction,  grave  doubts  would  arise  as  to  its  con- 
BtitQtionality.  We  cannot  see  that  what  is  said  in  that  case  can  be 
&n  authority  for  the  appellant  here,  either  afftrmatively  or  n^a- 
tivelj,  but,  80  far  as  it  bears  on  the  case,  all  its  weight  mast  be 
against  him.  There  is  no  theory  upon  which  it  can  be  aaggested 
that  the  city  of  New  York  occupied  any  such  relation  towards  the 
appellant  as  to  make  it  in  any  way  responsible  for  his  indictment,  or 
liable  to  repay  to  him  his  expenses. 

The  order  denying  his  motion  is  therefore  affirmed,  with  costs. 
All  concur. 


{U  App.  Dir.  440.) 

PEOPLE  ex  rel.  COVENET  r.  KEABNET. 

(Supreme  Court,  i^pcllate  Division,  First  Department  November  24,  189B.) 

L  KuVIClPAIi  COBPORATIOITB  —  CiTT  BjCFLOTSS  —  ReHOVAL— BBDraTATEXKinV- 

Uaitdaxos. 

Laws  1892,  c.  6TT,  amendlDg  Laws  188S,  c.  119,  S  h  declares  tliat  no 
person  who  taae  served  Are  years  In  tlie  volunteer  fire  department  of  any 
city  In  the  state,  appointed  to  a  position  In  any  city,  and  receiving  a 
salary  therefrom,  shall  be  removed  except  for  canse  shown,  after  hearing. 
Obapter  275,  S  44.  provides  that  there  shall  be  a  bureau  in  the  fire  depart- 
ment of  the  city  of  Xew  Yoric  called  the  "Bureau  of  FIr&-Alarm  Teiegraph 
and  Electrical  Appliances,"  and  provides  for  a  superintendent,  and  one  or 
more  subordinate  officers,  who  shall  be  called  "inspectors  of  electrical 
appliances."  By  Greater  New  York  charter,  such  Inspectors  were  trans- 
ferred to  the  department  of  public  buildings,  lighting,  and  sapplies;  and 
Laws  1899,  c.  370,  §  29,  repealed  Act  1892,  but  provided  that  any  right 
acquired  prior  to  its  passage  should  not  be  impaired  thereby.  Held,  that 
since  a  former  city  volunteer  fireman,  appointed  an  Inspector  of  electrical 
appliances  in  1895.  was  a  mere  city  employfi,  and  not  the  holder  of  a  city 
otBce,  he  was  entitled  to  an  alt«-natlve  writ  of  mandamns  against  the 
commissioner  of  public  bnlldlngs,  lighting,  and  supplies  to  compel  his  rein- 
statement, where  he  had  been  wrongfully  dismissed  by  such  commissioner, 
without  cause  or  hearing. 
1  Fame— Issues  op  Fact—Jurv's  FiNDrsGs— Efpect. 

Laws  1892,  c.  577,  amending  iJiws  1888,  c.  119,  §  1,  declares  that  no  pez^ 
son  who  has  served  five  years  In  the  volunteer  Are  department  of  any  city 
In  the  state,  appointed  to  a  position  in  any  city  and  receiving  a  salary 
therefrom,  sliall  be  removed  except  for  cause  shown,  after  hearing.  Code 
Civ.  Proc.  S9  96S,  2083,  provides  that  an  Issue  of  fact  joined  on  an  alter- 
native writ  of  mandamus  must  be  tried  by  a  Jury  as  any  issue  Joined  In 
an  action  to  which  either  party  was  entitled  by  rlglit  to  a  Jury  trial;  and 
•ectlm  070  declares  that  a  Jury's  finding  on  a  question  of  fact  stated  to  be 
tried  by  them,  where  either  party  can  of  right  require  such  a  trial,  is  con- 
clusive, unless  the  verdict  is  set  aside  or  a  new  trial  granted.  Held,  in  a 
mandamus  proceeding  by  an  ex  city  employ^  to  compel  his  reinstatement, 
that  a  jury's  finding  that  he  had  been  a  member  of  such  a  volunteer  fire 
d^MUtment  for  more  than  five  years  was  conclusive. 

Appeal  from  special  term. 

Miandamns  by  the  peojde,  on  relation  of  James  D.  Coveney,  against 
Henry  S,  Kearney,  as  commissioner  of  public  buildings,  lighting, 
and  supplies  of  the  city  of  New  York.  From  an  order  dismissing 
relator's  application  for  mandamns,  he  appeals.  Reversed. 
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Argoed  before  VAN  BRTOT,  P.  J.,  and  McLAUGHUN,  PATTEB- 
SON,  (TBBIEN,  and  INGRAHAM,  JJ. 

James  If.  Hunt,  for  appellant. 
Theodore  Connoly,  for  respondent. 

INGKAHAM,  J.  By  the  proceeding  the  relator  seeks  to  compel 
the  respondent,  as  commissioner  of  public  buildings,  lighting,  and 
■applies  in  the  city  of  :New  York,  to  reinstate  him  as  inspector  in 
tlie  department  of  public  boildings,  lighting,  and  suites  in  t^ie 
city  of  New  York,  from  which  position  the  relator  was  removed  on 
February  19, 1898.  The  court  below  dismissed  the  proceeding.  The 
alternative  writ  of  mandamus  alleges  that,  pursuant  to  the  provi- 
sions of  section  44  of  chapter  275  of  the  Laws  of  1S92,  the  relator 
was,  on  October  4,  1895,  duly  and  regularly  appointed  by  the  fire  de- 
partment of  the  city  of  Kew  York  an  inspector  of  electric  wires  and 
appliances.  By  the  act  there  referred  to,  it  is  provided  that  there 
shall  be  in  the  fire  department  of  the  city  of  New  Yovk  a  bureau 
called  the  "Bureau  of  Fire-Alarm  Telegraph  and  Electrical  Appli- 
ances." The  chief  of  said  bureau  shall  be  called  the  "superintendent 
of  fire-alarm  telegraph  and  electrical  appliances,"  and  there  shall 
be  one  or  more  subordinate  officers,  who  shall  be  called  "inspectors 
of  electrical  appliances."  The  relator  was  appointed  to,  and  did 
become  a  subordinate  officer  in,  the  bureau  of  fire-alarm  telegraph 
and  electrical  appliances  of  the  fire  department  of  the  city  of  New 
York.  The  alternative  writ  of  mandamus  also  alleges  that,  pursuant 
to  the  provisions  of  the  charter  of  the  city  of  New  York,  he  was 
transferred  from  the  fire  department  to  the  department  of  public 
buildings,  lighting,  and  supplies,  and  thereafter  became,  and  until 
February  19,  1898,  served,  as  an  inspector  in  the  department  of 
public  buildings,  lighting,  and  supplies,  when,  on  February  19th,  he 
was  dismissed  by  the  respondent  from  such  position.  The  writ  fur- 
ther alleges  that  prior  to  February  19.  1898,  the  relator  had  served 
the  time  required  by  law,  viz.  five  years,  in  the  volunteer  fire  de- 
partment of  the  city  of  Yonkers,  in  this  state,  and  that,  pursuant  to 
the  provisions  of  chapter  577  of  the  Laws  of  1802,  he  could  not  be 
legally  removed  from  his  position  as  an  inspector,  to  which  he  was 
appointed  by  the  fire  department  of  the  former  city  of  New  York, 
except  for  cause  shown,  after  a  hearing  had. 

Chapter  577  of  the  I^iws  of  1892,  amending  section  1  of  chapter 
119  of  the  Laws  of  1888,  provides  that  "no  person  holding  a  position 
by  appointment  in  any  city  or  county  of  this  state  or  who  may  here- 
after be  appointed,  receiving  a  salary  from  such  city  or  county, 

•  •  •  who  shall  have  served  the  time  required  by  law  in  the 
T<dunteer  fire  department  of  any  city,  town  or  village  in  the  state, 

•  *  *  shall  be  removed  from  such  position  except  for  cause  shown 
after  a  hearing  had";  and  this  act  was  in  force  at  the  time  of  the 
removal  of  the  relator,  and  at  the  time  of  the  conomencement  of  this 
proceeding.  This  act  was  repealed  by  section  29,  c.  370,  Laws  1899, 
but  it  was  there  provided  that  "any  act  done  or  right  accruing,  ac- 
crued or  acquired,  or  liability,  penalty  or  punishment  incurred  {wior 
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to  the  passage  of  this  act  shall  not  be  oflFected  or  impaired;  but 
the  same  may  be  asserted,  enforced,  prosecuted  or  inflicted  as  fully, 
and  to  the  same  extent,  as  if  the  several  acts  herein  referred  to  had 
not  been  amended  or  repealed." 

Assoming  thift  the  removal  of  the  relator  by  the  respondent  was 
a  violation  of  the  act  of  1892,  the  first  question  presented  is  whether 
a  person  removed  in  violation  of  the  provisions  of  that  chapter  is 
entitled  to  be  reinstated  by  mandamus.  By  the  act  in  question,  no 
remedy  is  prescribed  by  which  a  person  removed  in  violation  of 
the  provisions  of  this  statute  may  be  reinstated  in  the  oflSce  from 
which  he  had  been  illegally  removed.  A  remedy  by  mandamus  is 
given  to  honorably  discharged  soldiers,  sailors,  and  marines  by  chap- 
ter 312  of  the  Laws  of  1884,  as  amended  by  chapter  821  of  the  Laws 
of  1896;  but  the  legislature  failed  to  extend  this  remedy  to  volunteer 
Sremen.  It  is  a  general  provision  of  law,  which  has  been  many 
times  applied,  that  the  courts  will  not,  at  the  instance  of  a  person  oat 
of  possession  of  an  office,  try  the  title  to  the  office  by  mandamus 
or  other  proceeding,  but  will  leave  him  to  his  remedy  by  informa- 
tion.  Ifichols  t.  MacLean,  301  N.  Y.  626,  6  K.  E.  347;  In  re  Gard- 
ner, 68  y.  Y.  4T2;  lewis  v.  Brush,  146  N.  Y.  60,  40  N.  E.  502;  People 
V.  Tracy,  35  App.  Div.  268,  54  N.  Y.  Supp.  1070;  People  v.  Dalton, 
34  App.  Div.  6,  53  N.  Y.  Supp.  1060.  In  all  of  these  cases,  however, 
the  question  related  to  the  title  to  a  public  office  where  the  office 
had  been  created  by  law,  and  where  such  office  had  been  filled  and 
was  in  actual  possession  of  another.  Thus,  in  People  t.  Ooetting, 
133  N.  Y.  670,  30     E.  969,  it  is  said: 

"Tbe  mle  must  be  regarded  as  well  established,  by  frequent  decisions  In  the 
CDOrtB  of  tbis  state,  that  the  writ  of  mandamus  should  be  refused  to  aid  the 
admission  of  a  claimant  into  au  office  already  filled  under  color  of  law,  and 
when  the  title  to  It  presents  a  disputable  question.*' 

In  Re  Gardner,  supra,  it  is  said: 

"It  was  settled,  at  a  very  early  period  In  Its  judicial  history,  that,  where 
a  person  Is  already  an  officer  odor  of  right,  the  court  will  not  grant  a  man- 
damus to  admit  another  person  who  claims  to  have  been  duly  elected,  and  that 
the  proper  remedy  la  by  an  Information  In  the  nature  of  a  qno  warranto." 

In  Nichols  v.  MacLean,  supra,  Andrews,  J.,  says: 

"The  courts  held  that  they  would  not,  at  the  Instance  of  a  person  out  of  pos- 
session of  an  office,  try  the  title  to  the  office  by  mandamus  or  other  proceeding, 
bat  would  leave  him  to  his  remedy  by  information,  and  It  has  been  said  In  sev- 
eral cases  that  the  title  could  only  be  tried  in  that  proceeding." 

And  the  reason  of  this  rule  is  that  the  court  would  not  determiiie 
the  right  of  a  person  to  an  office  in  a  proceeding  to  which  the  other 
claimant  was  not  a  party,  and  could  not  be  heard.  Thus,  in  People 
V.  Lane,  55  N.  Y.  217,  it  is  said: 

"If  there  be  a  serious  question  as  to  the  title  to  the  office,  it  ought  not  be 
decided  against  the  party  In  possession  In  a  proceeding  In  which  he  has  no 
opportunity  to  be  heard.  Mandamus  Is  not  the  proper  remedy  In  such  a  case." 

Bat  it  seems  to  be  quite  clear  that  the  position  occupied  by  the 
relator  was  not  a  public  office,  within  the  meaning  of  this  mle.  By 
the  act  under  which  the  relator  was  appointed,  a  bureau  in  the  fire 
department  was  established.  The  chief  of  such  bureau,  called  the 
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"superintendent  of  dectrical  appliances,"  was  to  be  appointed  by  the 
flre  commissioners.  His  position  would  undoubtedly  be  that  of  a 
public  officer.  There  could  be  but  one  chief  of  the  bureau,  and, 
when  that  position  waa  Mled,  until  the  incumbent  was  removed  no 
other  person  could  be  a^^inted  to  the  office.  The  statute  farther 
provided  that  tliere  was  to  be  one  or  more  subordinate  officers,  who 
were  to  be  called  "inspectors  of  electric  appliances."  These  poai- 
tions  were  strictly  subordinate.  Their  number  was  not  limited  by 
the  legislature,  and  they  were  in  the  nature  of  assistants  or  em- 
ployes. No  one  office  was  created  by  law,  but  provision  was  made 
for  the  appointment  of  such  subordinates  as  were  necessary  to  tiie 
proper  performance  of  the  duties  imposed  upon  the  bureau.  It 
would  seem  to  be  quite  dear  that  in  such  a  case  an  action  in  the 
nature  of  a  quo  warranto  would  not  lie,  for  there  was  no  particular 
office  to  which  the  relator  was  entitled.  TbeTe  is  no  allegation  that 
this  position  from  which  the  relator  had  been  removed  had  been 
filled  by  the  appointment  of  another,  or  that  there  was  any  question 
as  to  the  title  to  the  office  between  the  relator  and  one  actually  oc- 
cupying the  position  from  which  the  relator  had  been  removed.  The 
relator  had  occupied  this  position  called  by  the  act  a  "subordinate 
officer."  The  statute  provided  that  he  should  not  be  removed  from 
such  subordinate  position  except  for  cause  shown,  after  a  hearing 
had.  In  violation  of  this  statute,  the  respondent  had  removed  the 
relator  from  such  position,  and  it  would  appear  that  the  only  remedy 
that  the  relator  had  was  an  application  to  the  court  fbr  a  mandamus 
to  compel  the  respondent  to  restore  him  to  the  position  from  which 
he  had  been  illegally  removed.  This  distinction  is  illustrated  in 
People  V.  Sutton,  88  Hun,  174,  34  N.  Y.  Supp.  488,  where  the  general 
term  of  the  Second  department  says: 

"Tbe  rule  that  courts  will  not,  at  the  Instance  of  a  person  out  of  poaaesslon 
of  an  office,  try  the  title  thereto  by  mandamus,  hut  will  leave  the  party  to  hla 
remedy  by  writ  of  quo  warranto,  has  reference  to  public  ofllcerB  created  by  law. 
and  is  not  applicable  to  clerks  or  employ^i  unlawfully  renumd  ftom  thdr 
positions  by  superior  authority." 

We  think,  therefore,  that  the  relator  was  entitled  to  institute  this 
proceeding,  and,  if  his  removal  was  illegal,  to  compel  the  respond- 
ent, by  mandamus,  to  reinstate  him  in  bis  position. 

We  also  think  that  the  learned  judge  at  special  term  had  no  power 
to  go  behind  the  verdict  of  the  jury  upon  the  trial  of  the  issues  raised 
by  the  alternative  writ,  and  determine  that  the  relator  was  not  an 
exempt  fireman,  within  the  provisions  of  the  statute  referred  to. 
By  the  alternative  writ  and  the  return  an  issue  of  fact  waa  raised, 
viz.  whether,  at  the  time  of  the  relator's  discharge,  he  had  served 
the  time  required  by  law  in  the  volunteer  fire  department  of  the  ci^v 
of  Yonkers.  Upon  a  trial  of  that  issue  before  a  jury,  the  jury  found 
that  the  relator  had  served  more  than  five  years  in  the  volunteer  fire 
department  in  the  city  of  Yonkers,  before  February  19,  ISOS,  when 
he  was  dismissed  by  the  respondent.  TiuB  verdict  was  binding  upon 
the  court  at  special  term  in  determining  the  question  whether  the 
relator  was  entitled  to  a  writ.  Section  2083  of  the  Code  of  Civil 
Procedure  j^videa  that  "an  issue  of  fact  joined  npon  an  altematiTe 
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writ  of  mandaniDs  mast  be  tried  by  a  jury,  as  if  it  was  an  issue  joined 
in  an  action  specified  in  section  nine  hundred  and  sixty-eight  of  this 
act."  That  section  refers  to  a  trial  by  a  jury  in  actions  to  which 
eitlier  party  was  entitled  by  right  to  such  trial.  By  section  970  of 
the  Code,  it  is  provided  that  the  finding  of  a  jury  upon  a  question 
of  fact  stated  to  be  tried  a  jury,  in  a  case  where  either  party  can 
as  a  right  require  such  a  trial,  !s  conclusive,  unless  the  verdict  is 
set  aside  or  a  new  trial  granted.  As  an  issue  of  fact  joined  upon  an 
alternative  writ  of  mandamus  must  be  tried  by  a  jury  as  if  it  was 
an  issue  joined  in  an  action  where  a  party  had  a  right  to  tri^  by 
jury,  its  effect,  we  think,  must  be  the  same  as  the  verdict  of  a  jury 
in  such  an  action,  and  binding  upon  the  court  hearing  the  ap^ica- 
tion  for  a  final  order,  nnless  tibe  verdict  is  set  aside  or  a  new  trial 
granted.  As  the  verdict  in  this  woceeding  expressly  foond  that  the 
relator  had  served  five  years  in  -me  volunteer  fire  department  in  the 
city  of  Yonkera  at  the  time  he  was  discharged,  such  finding  was  bind- 
ing upon  the  special  term,  and  upon  the  verdict  the  relator  was  en- 
titled to  be  reinstated. 

It  follows  that  the  order  appealed  from  must  be  reversed,  and  the 
application  granted,  with  costs  in  this  court  and  in  the  court  below. 
AH  concur. 


NOBTOAM  T.  INTERNATIONAL  INS.  GO.  OF  NBW  YORK. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.   November  2Z,  1899.) 

1.  Ihbobancb — Action  on  Policy — Fohfeituhk — Ebtoppkl. 

Where  a  general  agent  of  an  Insurance  company,  authorized  to  receive 
premiums,  and  to  consent  to  a  transfer  of  policies,  accepts  a  balance  of  a 
premlmu  from  an  assignee  of  the  insnred,  with  fan  knowledge  of  the  as- 
signment, and  consents.  In  consideration  of  the  payment  of  a  balance 
of  the  premium,  to  continue  the  policy  for  the  ben^t  of  soch  assignee, 
the  company  Is  estopped,  In  an  action  by  the  assignee  on  the  policy,  from 
insisting  on  a  forfeiture  because  of  the  absence  of  an  Indorsement  of  the 
assignment  on  the  policy  in  compliance  with  a  stipulation  therein. 

8.  Same— PARTiEa 

One  holding  a  lease  as  collateral  security  for  a  debt  Is  not  a  necessary 
party  to  an  action  on  a  policy  of  Insurance  on  property  covered  by  the 
lease. 

&  Same— •EvioENCB. 

In  an  action  for  Insurance  It  Is  not  ^ejndldal  error  to  sustain  an  objec- 
tion to  an  inquiry  of  the  agent  as  to  whether  he  paid  the  premium  to  the 
GMupanr,  and  reported  It  in  a  certain  report  where  be  pTOTlousIy  testlfled 
to  reporting  the  premium. 

^  Bahb— QnnsTtoN  or  Pact— DaTEBMiNAnoN  bv  Codbt. 

Where,  at  the  close  of  the  whole  evidence,  counsel  for  plaintiff  and 
defendant  each  requests  a  verdict  In  his  favor,  the  court  la  warranted  In 
pushig  on  any  qnestlonB  of  fact  presented  by  the  evidence. 

Appeal  from  trial  term,  JefEerson  county. 

Action  by  Lewis  N.  2fortham,  as  assignee  of  Wallace  G.  Northam, 
against  the  International  Insurance  Company  of  New  York,  to  re- 
cover on  a  policy  of  insurance.  Verdict  iw  f2,047.33  directed  for 
the  plaintiff.  At  the  same  term  a  motion  was  made  for  a  new  trial 
on  the  minutes,  and  d^ied.  Appeal     the  defendant  from  the  judg- 
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ment  entered  npon  the  verdict  and  from  the  order  denying  the  mo- 
tion for  a  new  trial.  AiBrmed. 

Action  to  recover  on  an  Insurance  iMllcy  Issued  by  tbe  defendant  against 
loss  or  damage  to  property  situated  on  Stony  Island,  both  real  and  personal. 
The  policy  was  issued  to  Wallace  G.  Nortbam  by  one  George  N.  Brown,  agent 
tor  tbe  defendant.  At  tbe  time  it  waa  isBued  only  a  part  ot  tlie  premium,  to 
wtt,  $25,  waa  paid  by  Oie  insured  to  the  agent,  leaving  unpaid  $15,  tbe  balance 
of  tbe  premium.  On  tbe  17th  of  August,  189S,  the  Insured  executed  a  general 
assignment  for  the  benefit  of  bis  creditors  to  the  plaintiff.  On  the  night  of  the 
3d  of  September  a  fire  took  place,  which  consumed  tbe  property  insured.  It 
was  conceded  at  the  trial  that,  If  the  plaintiff  was  entitled  to  recorer,  the 
damages  were  equivaleot  to  the  full  face  of  the  policy.  On  the  7th  of  Sep- 
tember, schedules  under  the  assignment,  and  a  bond  required  by  tbe  assij^ee, 
were  prepared.  Proofs  «f  loss  were  prepared  by  tbe  plaintiff  In  due  time,  and 
no  question  la  raised  in  respect  to  them.  At  tbe  dose  of  the  eTldence  tbe 
defendant  asked  the  court  to  dismiss  tbe  plaintiff's  complaint,  and  the  reqaeat 
was  denied  and  tbe  defendant  took  an  exception.  The  plaintiff  requested  the 
court  to  direct  a  verdict  for  the  plaintiff,  and  such  a  direction  was  given,  and 
the  defendant  took  an  exception. 

Argued  before  HAEDIN,  P.  J.,  and  ADAMS,  McLENNAIf, 
SPBING,  and  6MITQ,  J  J. 

Horace  McGnire,  for  appellant. 

Breen  &  Breen  and  A.  H.  Bawyer,  for  respondent. 

HARDEN,  P.  J.  On  the  28th  day  of  April,  1898,  defendant  isaned 
its  certificate  to  George  N.  Brown,  whereby  it  constituted  him  an 
agent  of  the  defendant  for  the  purpose  of  receiving  proposals  and 
making  insurance  in  its  behalf,  and  therein  authorized  him  to  **flx 
the  rates  of  premium  npon  any  such  insnrance,  to  receive  moneys, 
and  to  countersign  and  issue,  renew,  and  consent  to  the  transfer  of, 
policies  ot  insurance."  On  the  26th  of  July,  1898,  the  agent  of  the 
defendant  agreed  npon  terms  of  insurance  of  a  building  situated  on 
Stony  iBland,  in  the  town  of  Hounsfield,  and  upon  insurance  of  cer- 
tain personal  property  contained  in  said  building,  and  stipulated 
that  the  premium  for  such  insurance  should  be  $40  for  one  year, 
and  issued  for  the  defendant  a  standard  policy,  wherein  the  defend- 
ant agreed  to  indemnify  the  insured  against  all  loss  or  damage  sus- 
tained by  fire  during  the  existence  of  such  policy  upon  the  payment 
of  a  premium  of  f40.  No  controversy  waa  made  at  the  trial  in  re- 
spect to  the  unomit  ot  damages  the  plaintiff  was  entitied  to  recover. 
At  the  time  of  the  delivery  of  the  policy  to  the  insured  there  was 
paid  to  the  agent  the  sum  of  $25,  leaving  in  arrear  on  the  premium 
|15.  It  is  alleged  in  the  plaintiff's  complaint  that  on  the  17th  day  of 
August,  1898,  the  insured  made  a  general  assignment  for  the  benefit 
of  his  creditors  to  the  plaintiff,  and  that  the  defendant  had  due  no- 
tice thereof,  and  consented  thereto,  and  continued  its  policy  in  full 
force  and  effect  for  the  benefit  of  the  plaintiff  as  snch  assignee.  It 
is  further  alleged  that  on  the  4th  of  September,  1898,  while  t£e  policy 
was  in  force,  the  property  covered  by  thie  insurance  policy  waa  de- 
stroyed. At  the  time  of  the  fire  the  ^intiff  was  engaged  in  making 
an  inventory  of  the  assigned  property  and  preparing  to  give  the  bond 
required  by  law  of  an  assignee,  which  inventory  and  bond  were  sub- 
sequently made  and  given.  It  is  alleged  in  the  complaint  that  the 
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[daintiff  notified  the  defendant's  agent  of  the  assignment,  and  at 
the  time  of  ench  notification  paid  the  balance  of  the  premium,  and 
vas  araured  by  the  agent  that  the  policy  was  all  right,  and  that  the 
d^endant  waived  the  conditions  in  the  policy  in  respect  to  the  con- 
templated change  of  title  and  interest  in  the  i^operly.  In  the  an- 
swer the  defendant  admits: 

TEliat  all  of  the  property  descrltwd  in  tbe  plalntUTa  complalnti  and  whldi 
ma  destroyed  by  flie,  passed  to  tbe  plaintiff  lierein,  as  sucli  assignee  for  the 
benefit  of  creditors  by  virtoe  of  the  said  general  asslgnmait  for  the  benefit  of 
credlton." 

It  admits  that  proofs  of  loss  under  the  policy  were  served  on  it 
on  or  about  the  13th  day  of  October,  1898. 
The  policy  contained  the  following  language: 

This  entire  policy,  unless  otherwise  provided  by  agreement  Indorsed  hereon 
oc  added  hereto,  ah^  be  void  If  any  change  other  than  by  the  death  of  the  in- 
nred  take  place  In  the  Interest,  title,  or  possession  of  the  subject  of  insurance 
{except  change  of  occupants  without  Increase  of  hazard),  whether  by  legal 
l»roee>8  or  judgment,  or  by  voluntary  act  of  the  insured  or  otberwia^  or  If 
this  policy  be  assigned  before  a  loss." 

It  also  contained  the  following  language: 

This  policy  la  made  and  accepted  subject  to  the  foregoing  Btlpulattona  and 
conditions  and  such  other  provisions,  agreements,  or  conditions  as  may  be  In- 
docsed  hereon  or  added  hereto,  and  no  officer,  agent,  or  other  representative 
of  this  company  shall  have  power  to  waive  any  provision  or  condition  of  this 
policy  except  such  as,  by  the  terms  of  this  policy,  may  be  the  subject  of  agree- 
ment indorsed  hereon  or  added  hereto;  and  as  to  such  provisions  and  condi- 
tions no  officer,  agent,  or  representative  shall  have  sacb  power,  or  be  deemed 
or  held  to  have  waived  auch  provisions  or  conditions,  unless  such  waiver,  If 
any,  shall  be  written  upon  or  attached  hereto;  nor  shall  any  privilege  or  per- 
mlBSion  affecting  tbe  insurance  under  this  policy  exist  or  be  claimed  by  the 
insoced  milesa  so  written  or  attached." 

It  is  contended  in  behalf  of  the  appellant  that  the  agent  had  no 
power  or  authority  to  waive  the  conditions  of  the  policy  unless  the 
waiver  was  in  writing,  and  indorsed  upon  the  policy.  From  the  tes- 
timony It  appears  that  the  premium  for  the  iusnrance  was  f 40,  and 
that  only  1^  was  paid  at  the  time  tiie  policy  was  delivered,  and 
the  agent  gave  a  credit  for  the  remaining  |l5.  That  was  the  condi' 
tion  in  respect  to  the  premium  at  the  time  the  assignment  was  made 
by  the  insured  to  the  plaintiff  on  the  17th  of  August.  Shortly  after 
the  assignment  was  prepared,  the  insured,  at  the  instance  of  tbe 
plaintiff,  called  upon  Brown,  the  defendant's  agent,  and  held  a  con- 
versation with  him,  in  which  conversation  Brown  was  informed  that 
tiie  assignee  was  desirous  of  paying  the  remaining  portion  of  the 
immiom  and  of  continuing  the  policy  for  the  benefit  of  the  assignee. 
Thereupon  Brown,  the  agent  for  the  defendant,  called  upon  the  plain- 
tiff, and  presented  his  bill  for  the  $15  balance  of  the  premium  due 
upon  the  policy,  and  the  agent  informed  the  plaintiff  that  he  had 
already  had  an  interview  with  the  insured,  and  from  him  received  in- 
formation of  the  assignment,  and  that  the  assignee  would  call  upon 
him  in  respect  to  the  payment  of  the  balance  of  the  premium.  The 
plaintiff  tHen  informed  the  agent.  Brown,  that  he  wanted  to  have 
the  insurance  kept  in  full  force,  and  in  response  thereto  Brown  re- 
plied that,  if  the  plaintiff  would  pay  the  balance  of  the  premium,  it 
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would  be  all  right;  and  the  plaintiff  assured  the  agent  that  he  would 
attend  to  it  at  once.  The  plaintiff  at  that  time  did  not  have  the  poli- 
cies of  insurance  in  his  poBsession,  they  being  kept  in  a  safe;  and 
were  not  in  fact  obtained  by  the  plaintiff  until  after  the  fire.  At  the 
time  the  information  was  communicated  to  the  agent,  he  said  that, 
if  the  balance  was  paid,  it  would  be  all  right,  and  the  policy  would 
continue.  Thereafter  the  plaintiff  furnished  the  f  16,  and  sent  it  to 
the  agent  on  or  about  August  SCth,  and  the  agent  then  again  stated 
that  the  policy  would  be  ail  right,  and  received  the  f  15,  having  made 
a  bill  tlierefor,  and  executed  a  receipt  in  the  following  words: 

Watertown,  N.  T.,  Aug.  26th,  1898. 

Hr.  ti.  H.  NorOain,  Assignee  of  W.  G.  Nortbam, 

To  Geo.  N.  Brown,  Dr.   No.  9  Flower  Bids- 
Fire,  Lif^  and  Accidental  Insurance.   Money  to  Loan  on  Real  Bstat& 
Terms  Cash. 

To  BaL  Fire  Ins.  Pxem.    Stony  Island  |1S  00 

Paid. 

Oeo.  N.  Brown,  Aft 

Th.e  circumstances  disclosed  in  the  evidence  under  which  the  pre- 
mium was  paid  indicate  an  intention  on  the  part  of  the  agent  to  re- 
issue or  continue  the  insurance  in  life  in  favor  of  the  assignee,  and 
we  think  they  are  such  as  to  indicate  an  intentional  waiver  by  tlie 
defendant  of  the  clause  contained  in  the  policy  against  alienation 
of  the  insured  property,  and  that  the  defendant  is  equitably  estopped 
from  interposing  the  condition  of  the  policy.  Brown  was  a  general 
agent  of  ttie  company,  furnished  with  blank  policies  of  insurance 
signed  by  the  oCQcers  of  the  company,  and  he  was  authorized  to  fix 
rates  of  premium,  and  to  countersign,  issue,  renew,  and  consent  to 
.  the  transfer  of,  the  policies  of  insurance ;  and  at  the  time  he  re- 
ceived the  money,  on  the  26th  of  August,  and  delivered  the  receipt, 
he  had  full  information  of  ihe  assignment  to  the  plaintiff,  who  hiad 
received  such  assignment  for  the  benefit  of  the  creditors  of  the  in- 
sured; and  he  was  also  informed  that  the  property  had  not  yet  passed 
from  the  possession  of  the  insured ;  and  the  essence  of  the  transac- 
tion between  the  agent  in  belialf  of  the  company  and  the  plaintiff 
was  that  for  and  in  consideration  of  the  payment  of  the  fl5  remain- 
ing in  abeyance  of  the  premium  the  company  would  continue  the 
policy  from  that  date,  to  wit,  the  2Cth  of  August,  1898,  to  the  26th 
day  of  July,  1890.  The  acceptance  by  the  agent  of  the  |15,  and  the 
asearance  given  by  him  that  the  policy  was  all  right,  and  tliat  the 
insurance  would  be  continued,  very  naturally  led  the  plaintiff  to 
omit  to  obtain  other  insurance,  and  to  rely  upon  the  assurances  of 
the  agent  that  the  policy  in  question  was  renewed  or  reissued  for 
the  benefit  of  the  plaintiff;  and  the  defendant  thereby  became 
estopped  from  insisting  upon  a  forfeiture  of  the  policy  by  reason  of 
the  absence  of  a  formal  indorsement  upon  the  policy.  The  agent 
in  this  case  was  informed  that  the  policy  was  not  then  in  the  pos- 
session of  the  plaintiff,  and  could  not  readily  be  procured,  and  as- 
sured the  plaintiff  that,  if  the  premium  was  paid,  that  was  all  that 
was  necessary  to  carry  the  policy  to  the  26th  of  Jnljy  1899.  ^e 
plaintiff  relied  upon  that  assurance,  otherwise  he  would  not  have 
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paid  the  f  16  balance  of  the  premiam  necessary  to  continue  the  policy 
to  its  end.  We  think  the  case  falls  within  the  doctrine  laid  down, 
in  Manchester  v.  Asaupance  Co.,  151  N.  Y.  88,  45  N.  E.  381.  In  the 
conrse  of  the  opinion  d^vered  in  that  case  bj  Martin,  J.,  he  said, 
in  respect  to  a  somewhat  similar  assurance  given  by  an  agent,  viz.: 

It  would  be  the  natural  result  of  the  defendant's  act,  and,  consequently,, 
the  case  falls  within  the  principle  upon  which  the  doctrine  of  equitable  estop- 
pel Is  founded,  and  the  defendant  should  be  precluded  from  claiming  a  for- 
feiture of  the  policy  on  the  ground  of  the  absence  of  such  an  Indorsement  or 
from  Inalstlng  that  there  was  a  want  of  consideration." 

In  the  Manchester  Case  it  was  alleged  in  the  complaint  that  the 
defendant,  by  its  agent,  promised  and  agreed  to  keep  the  insurance 
in  force  for  the  benefit  of  the  plaintiff,  as  owner  of  the  insured  prop- 
erty, and  the  complaint  set  out  the  issuance  of  the  policy,  and  sup- 
plemental arrangement  made  in  respect  tbereto  by  the  agent;  and* 
the  court  of  appeals  allowed  a  recovery  to  be  had,  although  there 
bad  been  no  formal  indorsement  npon  the  policy. 

2.  There  is  no  evidence  in  the  case  to  the  effect  that  Benoit  and 
others,  the  lessors  of  Wallace  G^.  Northam,  had  any  interest  in  the 
policy  (rf  insurance  issned  by  ^e  defendant,  or  in  the  right  of  re- 
covery in  this  action. 

3.  The  assignment  of  the  lease  to  the  Carthage  National  Banlr. 
was  not  an  absolute  assignment.  It  was  only  a  pledge  as  collateral 
security  for  the  payment  of  a  debt,  and  therefore  the  Carthage  Na- 
tional Bank  was  not  a  necessary  party  to  an  action  brought  to  en- 
force the  policy  of  insurance  upon  the  property  covered  by  the  lease- 
or  contract.  In  Griffey  v.  Insurance  Co.,  30  Hon,  299.  it  appeared 
the  policy  contained  a  provision  that,  "if  this  policy  shall  be  assigned 
before  a  loss,  without  the  consent  of  the  company  indorsed  thereon, 
•  *  •  the  policy  shall  be  void."  It  also  appeared  that  the  plain- 
tiiTs  had  transferred  the  policy  in  suit,  with  others,  to  the  Lewis- 
burgh  National  Bank,  as  collateral  security  for  claims  held  by  said 
bank  against  the  plaintiff:  and  in  the  course  of  the  opinion  delivered 
by  Bmifh.  P.  J.,  it  was  said: 

"It  will  be  observed  that  the  policy  does  not  prohibit  a  transfer  of  the  policy,, 
or  any  Interest  therein;  in  other  words,  the  c(Hu]ltlon  is  aimed  only  at  a 
tiUMfer  which  deprives  the  lusured  of  all  Interest  in  the  policy.  Hie  asslgn- 
ment  In  tbla  case  merely  created  a  Hen  for  the  security  of  a  debt,  and  the 
entire  tntermt  ranalned  in  the  assignors,  subject  to  the  lien  or  pledge.  We  are 
InclinM  to  thli^  fluit  tiie  prohibition  should  be  construed  strictly,  and  that 
it  does  not  apply  to  a  mere  pledge  of  the  policy,"— citing  Lazarus  v.  Insurance' 
Od.,  5  Pick.  80;  Ellis  v.  Krentzlnger,  27  Mo.  311;  Insurance  Go.  v.  Kelly,. 
82  Md.  421;  Id.,  5  Benn.  Fire  Ins.  Cas.  802;  Wood,  Ins.  |  839. 

This  case  was  afOrmed  in  100  K.  Y.  417,  3  N.  £.  309,  and  it  was- 
hed: 

"That  the  clause  simply  prohibited  an  absolute  assignment  of  the  whote* 
policy,  and  that  a  transfer  of  It  by  way  of  pledge  or  security  for  a  special  and 
temporary  purpose— for  Instance,  a  transfer  as  collateral  securify  for  a  debt- 
was  not  within  the  prohibition." 

The  latter  case  was  quoted  with  approval  in  McNally  v.  Insurance 
Co..  137  N.  T.  398,  33  N.  E.  475. 

In  the  case  in  hand  the  assignment  to  the  Carthage  National  Bank 
of  the  lease  was  expressly  as  a  "collateral  security  for  the  payment 
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to  the  said  bank  of  anj  and  all  indebtedness  now  held  or  whidi  may 
hereafter  be  held  hy  the  said  bank."  We  think  the  evidence  fails  to 

show  a  forfeiture. 

4.  It  was  not  prejudicial  error  to  sustain  the  objection  to  the  ques- 
tion put  to  the  witness  Brown,  "Did  you  pay  the  International  In- 
surance Company  the  full  amount  of  this  pr^nimn  yourself,  and  re- 
port it  in  your  July  report?"  Prior  to  the  ruling,  the  witness  had 
testified,  viz.:  ''I  reported  the  premium  in  full  for  this  policy  in  my 
July  report."  The  plaintiff  was  not  concerned  in  the  relations  exist- 
ing between  the  agent  and  the  defendant  in  respect  to  the  payment 
of  premium,  and  It  was  not  important  to  show  whether  the  agent 
had  transmitted  tlie  whole  premium,  or  any  part  of  it,  to  the  defend- 
ant, as  the  plaintiff  had  nothing  to  do  with  it  whatever.  Van  Wert 
T.  Insurance  Co.,  90  Hun,  4C5,  36  N.  Y.  Supp.  54. 

At  the  close  of  the  whole  evidence  the  defendant's  counsel  asked 
for  the  direction  of  a  verdict  for  the  defendant,  and  the  plaintifTs 
counsel  asked  for  the  direction  of  a  verdict  in  favor  of  the  plaintiff. 
Under  such  circumstances  the  court  was  warranted  in  passing  upon 
any  questions  of  fact  which  were  presented  by  the  evidence,  and  it 
must  be  assumed  that  the  facts  have  been  found  favorable  to  the 
plaintiff.  There  was  very  little  conflict  in  the  evidence,  and  we 
think  it  sustains  the  verdict  of  the  jury,  and  that  the  defendant's  mo- 
tion for  a  dismissal  of  the  plaintiff's  complaint  was  properly  denied, 
and  the  motion  for  a  new  trial  on  the  minutes  was  properly  denied. 

Judgment  and  order  affirmed,  with  costs.   AH  concur. 


In  re  HARMON'S  ESTATIL 
BEED  T.  STEVBNS. 
fSapreme  Court,  Appellate  Division,  Fonrth  Department   Novanber  Sit  1899.) 

1,  BXBOirrOBS— iNVBiTMBSTS— PoWEBS  ONDBR  WlLL. 

A  devise  of  real  and  pereonal  property  to  an  execator  In  tnut,  with 
power  to  sell  and  convey,  and  to  keep  the  personal  ptoperty  Invested  at 
Interest  "In  such  mannex  and  upon  audi  security  and  at  sueh  rate  of  In- 
terest as  to  him,  In  his  discretion,  shall  aeon  proper  Kod  suitable^"  does 
not  aathorise  the  executor  to  invest  the  trust  funds  in  tmJiqproved  Weateta 
lands. 

t  Trusts— Investments  bt  Trustee— Ratipication  bt  Cestui  Que  Trust. 
To  establish  a  ratification  by  the  cestui  que  trust  of  an  Investment  of 
trust  funds  by  the  trustee,  tbe  ratification  must  not  only  be  clearly  proved, 
but  It  must  be  shown  that  It  was  made  with  tbe  full  knowledge  of  all  the 
material  facts,  and  that  the  cestui  que  trust  was  fully  apprised  of  thefr 
eCTect,  and  of  his  legal  rights  in  the  premises. 

ft  Same— Invbstmbntb  Outside  ok  State. 

A  trustee  has  no  authority  to  make  voluntary  Investments,  of  a  specu- 
lative nature,  of  trust  funds,  tn  lands  outside     tbe  state. 

4  Sahb— Tkustbb  Liable  for  Interest  oh  Trust  Fond. 

Where  an  executor,  acting  also  as  trustee,  sells  railroad  bonds  belonging 
to  tbe  estate,  which  are  at  a  premium,  and  mingles  the  proceeds  of  the 
sale  with  his  Individual  funds,  he  is  chargeable  with  the  entire  proceeds 
of  tbe  sale,  with  Interest  thereon,  with  annual  rests,  from  the  dats  of  tbe 
sale. 
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flh  Suu — Kncroachhbht  or  Prihcifal— Otbbfathkhts. 

Where  an  ezecotor,  actliv  as  tnutee,  encroacbed  on  flie  principal  In 
making  payments  to  the  cestui  qne  trust,  who  was  his  daughter,  and  gave 
her  no  notice  tbat  he  was  doing  so,  and  It  appeared  that  she  rendered 
services  In  his  bousebold,  which  exceeoed  In  value  the  amount  of  the 
overpaymeuts,  some  of  which  were  made  daring  her  Infancy,  when  It  was 
his  duty  as  a  father  to  support  her,  he  wlU  not  be  credited  with  the  amount 
overpaid. 

^peal  frcttQ  surrogate's  coart,  Cayuga  county. 

Proceeding  by  Harriet  E.  Stevens  against  Nathan  O.  Heed,  as  eiec- 
utor  and  trustee  under  the  will  of  Mary  E.  Harmon,  deceased,  to 
compel  an  accounting.  From  a  decree  of  the  surrogate's  coart 
settling  his  accounts,  defendant  appeals.  Affirmed. 

Mary  E.  Harmon,  the  testatrix,  died  on  the  20th  day  of  November,  1886. 
She  was  a  maiden  lady,  and  a  sister  of  the  wife  of  the  appeilant,  and  resided 
in  his  family  at  the  time  of  her  death,  where  she  had  resided  since  1867.  Her 
will  was  admitted  to  probate,  and  the  appellant  qualified  as  executor  and 
trustee,  and  entered  upon  the  discbarge  of  his  duties  as  such.  By  the  terms 
of  the  win,  ¥2,000  was  set  aside  to  be  Invested  by  the  trustee  for  R.  B. 
Harmon,  who  was  to  receive  the  Income  thereon  during  his  life,  and  the 
remainder  was  to  go  to  his  son  upon  the  decease  of  the  father,  and  the  residue 
of  the  estate  was  to  be  divided  between  the  two  children  of  the  trustee,  Harriet 
B.  Reed,  who  was  the  contestant  and  respondent,  and  Frank  B.  Keed,  when  the 
son,  Frank  B.  Beed,  reached  the  age  of  30  years,  and  until  the  son  reached 
that  age  the  trustee  was  directed  to  apply  the  income  to  the  support  and 
maintenance  and  education  of  the  said  two  children.  The  wife  of  the  trustee 
died  In  1884.  The  daughter,  the  respondent,  resided  with  her-  father,  the 
trustee,  until  her  marriage,  which  occurred  In  November,  1891.  She  became 
<tf  age  in  September,  1^.  An  estrangement  arose  between  her  and  her 
father  about  the  time  of  her  marriage.  In  January,  1888,  the  tnatee  bad  a 
partial  Judicial  settlement  of  his  accounts.  At  that  time  there  remained  In  his 
hands  of  the  assets  of  the  estate  five  Michigan  Central  Railroad  bonds  of  the 
par  value  of  $5,000,  bearing  Interest  at  the  rate  of  7  per  cent.  A  large  portion 
of  the  proceeds  of  the  sale  were  mingled  by  the  executor  with  bis  individual 
funds,  and  a  large  portion  of  them  were  used  by  him  in  a  venture  he  had 
In  real  estate  In  the  suburbs  of  Denver,  Colo.  When  the  Judicial  decree  ea- 
tered  January  13,  1888,  was  presented,  there  was  In  the  hands  of  the  trustee 
a  balance  of  $6,005.68.  In  that  balance  were  the  five  bonds  of  the  Michigan 
Central  Railroad  Company,  bearing  coupons,  and  interest  at  the  rate  (hC  7 
per  cent,  becoming  due  in  1902.  They  were  apparently  carried  in  the  execu- 
tor's acconnt  at  that  time  at  par,  although  they  were  worth  quite  a  la^ 
premium.  On  March  4,  1892.  the  trustee  bougbt  a  note  of  the  Montclair  Land 
Company,  a  Colorado  real-estate  corporation,  for  |5.000.  That  note  was  se- 
cured by  a  trust  deed  of  about  30  vacant  lots  In  the  same  guburb,  and  of  the 
same  character,  as  the  lots  purchased  by  him  in  December  prerloas.  The 
lots  and  the  trust  deed  were  bought  of  W.  Porter,  a  Denver  real-estate 
qiecnlator,  through  his  agent,  Barnes,  who  bad  formerly  been  In  the  real- 
estate  business  in  Auburn,  having  an  office  with  the  trustee  for  a  while,  and 
subsequently  removing  to  Denver  to  act  as  agent  for  Porter.  The  investment 
In  the  Denver  mortgage  to<^  place  without  any  examination  by  Beed  of  the 
real  estate  and  a  slight  examination  of  the  abstract  of  title.  In  addition  to 
tbe  $5,000  note,  the  trnstee  invested  some  of  the  funds  of  the  estate  in  two 
other  Western  mortgages,  one  known  as  the  "Anderson  Bond  and  Mortgage" 
for  $800,  secured  on  land  in  Omaha,  Neb.,  and  on  February  9,  1893,  he  bought 
what  is  known  as  the  "Lewis  Note  and  Trust  Deed"  for  $500,  secured  on 
land  In  Denver.  Interest  on  the  Anderson  mortgage  was  defaulted  in  1891, 
April  Ttb.  In  June,  1897,  Frank  B.  Beed  became  30  years  of  age,  and  tbe 
capital  of  the  residuary  estate  became  due  and  payable.  The  trustee  took  no 
steps  to  obtain  a  settlement  of  his  accoimts,  and  Mrs.  Stevens,  his  daughter, 
began  this  proceeding  on  the  16th  day  of  December,  1897,  requiring  a  citation 
to  tbe  oecntor  to  show  cause  why  be  should  not  settle  his  accounts.  He 
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filed  an  accotint,  and  chaired  himself  with  $5,000  onfy,  as  tiie  yalne  of  tiie- 
Mlchlgan  Central  bonde.  Dnrlng  the  proceedings  hia  attention  waa  called 
to  the  circumstances  of  the  sale  of  the  bonds  for  a  premium,  and  that  he  had 
made  no  entry  of  the  premium  In  any  account  presented,  and  on  application 
to  the  bank  through  which  the  bonds  were  sold  the  amount  of  tbe  premium 
was  ascertained,  and  a  supplemental  account,  showing  that  he  had  rpcelved  a 
premium  at  the  time  of  the  sale  of  tbe  bonds  of  some  $1,087.50,  was  died.  The 
surrogate  found  that  tbe  proceeds  of  tbe  Michigan  Central  Railroad  bonds  were 
never  deposited  In  the  name  of  the  estate  or  of  tiie  executor  as  such,  and  tiiat 
he  had  omitted  to  credit  the  premium  received  in  the  accounts  of  the  executor, 
or  to  make  any  entry  in  respect  thereto  until  the  flUng  of  the  supplemental  ac- 
count in  this  proceeding.  As  conclusions  of  law  the  surr<^ate  found:  "(1) 
The  Porter,  Anderson,  and  Lewis  mortgages  were  Investments  which  the 
executor  was  not  authorized  by  law  to  make,  and  he  is  not  entitled  to  credit 
for  any  losses  sustained  or  expenses  paid  or  incurred  on  account  of  such 
Investments.  (2)  Tbe  executor  is  diargeable  with  the  entire  proceeds  of  the 
sale  of  the  Michigan  Central  bonds,  with  into^st  thereon  from  the  date  of 
the  sate,  as  stated  In  the  account  hereto  annexed,  marked  'Schedule  A.'  &y 
The  executor  is  not  entitled  to  credit  for  payment  in  excess  of  income  received, 
made  by  blm  to  or  for  the  account  of  Harriet  E.  Stevens  or  Frank  B.  Reed 
prior  to  June  16,  1897.  (4)  Tbe  executor  Is  charged  and  credited,  respectively, 
as  stated  In  the  account  hereto  annexed  (Schedule  A)."  To  those  four  condu- 
slons  of  law  a  general  exception  was  filed  by  the  appellant,  In  connection  with 
sundry  exceptions  to  findings  of  fact  made  by  the  surrogate. 

Argned  before  HABDIN,  P.  J.,  and  ADAMS,  McLENNAK, 
SPRING,  and  SMITH,  JJ. 

Frank  S.  Gobarit,  for  appellant. 
Frederic  E.  Storke,  for  respondent. 

HARDIN,  P.  J.  Appellanfa  learned  connsel  seeks  to  justify  the 
investments  outside  of  the  state  of  New  York  in  lands  in  Denver, 
in  the  state  of  Colorado,  under  the  fourth  clause  found  in  the  will 
of  the  testator.   That  clause  is  as  follows: 

"To  enable  my  executor  to  conveniently  carry  out  this  will,  I  hereby  be- 
queath and  devise  to  said  executor  all  my  real  and  personal  property  of  which 
I  shall  die  seised  and  owner,  but  in  trust,  however,  for  the  purpose  of  this 
will,  with  power  to  sell  and  convey  any  and  ail  my  real  estate,  and,  until  sold, 
to  rent,  repair,  and  alter  same,  and  to  keep  my  personal  property  invested  at 
Interest,  In  such  manner  and  upon  such  security  and  at  such  rate  of  Interest 
as  to  him,  in  his  discretion,  shall  seem  pn^ier  and  suitable." 

We  think  the  language  used  by  the  testatrix  does  not  authorize 
the  executor  to  transcend  the  rule  in  respect  to  trust  investments. 

In  Pocock  T.  Reddington,  5  Ves.  795,  it  appeared  that  the  testator 
gave  all  the  residue  of  his  personal  estate  to  trustees,  upon  trust  to 
conrert  his  effects  into  ready  money,  "and  place  the  same  out  at 
interest,  at  their  discretion."  In  that  case  the  trustees  sold  public 
funds  which  were  left  by  tbe  testat<»',  instead  of  permitting  the  prop- 
erty to  lie  there,  and  it  was  said: 

"He  had  very  Imprudently,  and  I  must  say,  very  Improperly,  taken  upon 
himself  to  lend  the  money  of  his  wards  to  bis  own  friends,  and  upon  personal 
secnrlty;  and  for  that  purpose  he  sold  out  stock,  still  charging  himself  with 
the  dividends,  as  before;"  and  the  master  of  the  rolls  said:  "That  Is  a  transac- 
tion that  it  is  impossible  to  permit  to  pass  without  animadversion,  and  vrithont 
reprobating  it  in  the  strongest  manner.  Admitting  he  did  not  mean  that  any 
loss  should  be  incurred,  but  intended  to  replace  it,  as  It  is  said,  that  is  an  argu- 
Boent  which  has  been  made  use  of  in  a  very  different  case  from  this,  and  has 
cost  those  who  trusted  to  it  their  lives.   He  had  no  right  to  put  it  In  that 


Digitized  by  Google 


«np.  Ct.) 


ZN  BE  HABHOM*8  ESTATE. 


63 


hazard.  No  man  la  Jostlfled  in  putting  the  property  ot  wblcb  be  la  trustee  In 
Jeopardy.  Even  if  be  had  lent  It  to  bimself,  giving  real  security,  I  should 
liave  looked  with  rery  Jealous  eyes  upon  It.  Therefore  he  must  answer  for 
It  with  what  he  may  be  supposed  reasonably  to  have  made,  and.  If  he  made 
more,  be  must  answer  for  that  too.  «  «  •  The  rule  upon  this  subject  la 
that,  when  an  executor  or  trustee.  Instead  of  executing  the  trust  as  he  ough^ 
by  laying  out  the  property  either  In  well-secured  real  estates  or  upcA  govern- 
ment securities,  takes  upon  him  to  dispose  of  it  in  another  manner,  the  cestui 
que  trust  may  call  upon  him  to  account  either  way;  having  an  option  to  make 
him  replace  It  or.  if  it  Is  for  their  benefit,  to  affirm  his  conduct,  and  take  what 
he  lias  sold  It  for." 

In  that  case  the  trustee  was  charged  with  the  proceeds  of  the  sales 
made  Y^y  him,  and  with  interest  thereon  from  the  time  the  sales  wei» 
received. 

In  King  t.  Talbot,  40  N.  Y.  76,  the  defendant  and  another  were 
appointed  ezecntors,  and  in  the  will  the  following  language  was 
nsed:   "Intrnsting  to  their  discretion  the  settlement  of  my  affaira, 

and  the  investment  of  my  estate  for  the  benefit  of  my  heirs.''  The 
trustees  made  investments  in  canal  and  insurance  stocks,  and  it  was 
held  that  such  investment  was  a  violation  of  duty.  It  was  further 
held  that  a  trustee  holding  funds  for  investment  "must  invest  in  gov- 
ernment or  real  estate  securities.  Any  other  investment  would  be 
a  breach  of  dnty,  and  the  trustee  personally  liable."  In  the  course 
of  the  opinion  of  WoodrofF,  J.,  le^Msaking  of  the  language  confiding  a 
discretion  to  trustees,  he  says: 

"This  last  clause  neither  added  to  nor  in  any  wise  affected  the  duty  or  re- 
sponsibility of  these  executors.  Without  It  they  were  clothed  with  discre- 
tion; with  it  their  discretion  was  to  be  exercised  with  all  the  care  and  prudence 
belonging  to  their  trust  relation  to  the  benetlciarles.  Such  Is  the  distinct  doc- 
trine of  the  cases  very  largely  cited  by  the  counsel  for  the  parties;  and  Is,  X 
think,  the  necessary  conclusion  from  the  Just  rule  of  duty  I  hare  stated." 

We  think  the  language  found  in  the  will  before  us  conferred  upon 
the  trustee  a  general  discretion,  and  no  more.  It  did  not  authorize 
him  to  make  any  specific  investments,  and  it  did  not  authorize  faim 
to  transcend  the  general  rule  applicable  to  the  duties  of  trustees. 
Adair  v.  Brimmer,  74  Y.  539;  In  re  James,  140  N.  Y.  103,  40  N. 
E.  876.  In  Adair  v.  Brimmer,  supra,  power  was  given  to  invest  the 
proceeds  of  the  property  sold  in  "other  lands  or  buildings,  or  bonds 
and  mortgages,  or  in  such  other  securities  as  they  shall  deem  safe, 
and  for  the  greatest  benefit  of  my  said  daughters";  and  it  was  held 
that  the  executors  were  not  authorized  to  make  a  disposition  of  the 
proceeds  contrary  to  the  general  rule  relating  to  trustees.  We  think 
the  case  of  Denike  v.  Harris,  84  N.  Y.  89,  does  not  aid  the  conten- 
tion of  the  appellant.  In  that  case  there  was  a  discreticm  in  the 
executor  to  retain  a  specified  investment,  and  the  language  of  the 
wiU  differs  very  essentially  from  that  in  the  will  before  ua. 

It  is  claimed  in  behalf  of  the  trustee  that  he  informed  his  daughter 
oi  the  investments,  and  that  she  approved  of  the  same.  However, 
the  testimony  given  by  him  in  that  respect  is  denied  by  her,  and  the 
trustee's  evidence  evidently  was  not  credited  by  the  surrogate.  In 
Adair  v.  Brimmer,  supra,  it  was  held  that,  to  establish  a  ratification 
by  the  cestui  que  trust,  "the  ratification  must  not  only  be  clearly 
proved,  but  it  must  be  shown  that  it  was  made  witli  full  knowledge 
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of  all  the  material  facts,  and  also  that  the  cestui  que  trust  was  fully 
apprised  of  their  effect,  and  of  his  or  her  legal  rights  in  the  prem- 
ises." No  such  case  as  the  rule  requires  was  established  by  the  ap- 
pellant at  the  bearing  in  the  surrogate's  court. 

2.  It  is  contended  in  behalf  of  the  appellant  that,  regardless  of 
the  authority  expressed  in  the  will,  the  investments  made  by  the  ap- 
pellant outside  of  the  state  should  be  upheld,  and  he  calls  our  at- 
tention to  Ormiston  v.  Olcott,  84  N.  Y.  343.  In  that  case  it  was 
laid  down  as  a  general  rule  that  investments  by  trustees — 

"Which  take  those  funds  beyond  the  jurisdiction  of  the  court  will  not  be 
sustained,  and  the  trustee  who  so  fnvfsts  does  so  at  the  peril  of  being  held 
responsible  for  the  safety  of  the  Investments.  This  rale,  bowerer,  Is  not  so 
rigid  as  to  admit  of  no  possible  exceptions,  although  the  case  must  be  very 
xare,  and  the  drcumstances  very  unusual  and  peculiar,  to  make  It  au  excep- 
tion." 

In  the  course  of  the  <^inion  delivered  by  Finch,  J.,  he  said: 

"While,  therefore,  we  are  not  disposed  to  say  that  an  Investment  by  a  trus- 
tee in  another  state  can  never  be  consistent  with  the  prudence  and  diligence 
required  of  him  by  the  law,  we  Btill  feel  bound  to  say  that  such  an  investment, 
which  takes  the  trust  fund  beyond  our  own  jurisdiction,  subjects  it  to  other 
laws,  and  the  risk  and  Inconvenience  of  distance  and  of  foreign  tribunals,  will 
not  be  upheld  by  us,  as  a  general  rale,  and  never  unless  In  uie  presence  of  a 
clear  and  strong  necessity,  or  a  very  pressing  emergency.  The  cases  In  our 
courts  have  quite  clearly  recognized  the  rule  that  an  executor  must  Invest 
in  government  or  real  estate  securities." 

That  learned  judge  expressly  states  that  the  rule  relates  to  volun- 
tary investments  made  by  the  trustee.  In  that  case  the  trustee 
was  not  held  liable  because  the  court  determined  that  it  was  not  a 
voluntary  investment,  but  "of  collection,"  and  that  the  trustee  "stood 
in  the  presence  of  an  emergency  which  required  him  to  do  not  so 
much  what  he  preferred  as  what  he  could."  The  rule  laid  down  in 
the  case  from  which  we  have  just  quoted  was  recognized  in  Denton 
V.  Sanford,  103  Y.  607,  9  K.  E.  490,  where  it  was  said  that  the 
facts  disclosed  were  such  as  to  bring  the  case  within  the  excep- 
tions to  the  rule.  There  was  land  belonging  to  the  estate,  and  the 
trustee  sold  it,  and,  not  being  able  to  obtain  cash,  took  a  first  mort- 
gage, which  he  supposed  to  be  ample  security  to  represent  the  trust. 
The  court  says: 

**They  did  not  take  available  funds,  and  carry  them  out  of  the  state,  and 
there  Invest  them  in  real  estate:  but  they  invested  the  trust  fimds  In  a  mort- 
gage, which  regularly  and  legitimately  came  to  them,  upon  land  belonging 
to  the  estate  which  they  sold,  and  we  cannot  say  that  It  was  a  breach  of  duty 
on  their  part  so  to  invest  them." 

The  evidence  tending  to  show  the  speculative  condition  «f  affairs 
in  Hie  suburbs  of  Denver  at  the  time  the  trustee  made  his  venture 
there  is  not  such  as  should  persuade  us  that  the  trustee  was  war- 
ranted in  transgressing  the  rule,  or  that  in  carrying  the  funds  of 
the  estate  into  that  venture  he  was  acting  in  obedience  to  that  strict 
rule  which  has  been  laid  down  to  govern  trustees  in  their  dealings 
with  ti-ust  funds.  Evidently  he  had  become  infatuated  with  a  de- 
sire to  make  a  speculative  venture  himself,  and,  having  borrowed 
some  of  the  trust  funds  for  the  purpose  of  fostering  his  own  venture, 
he  sabsequeutly  determined  to  use  other  portions  of  the  fund  to 
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acquire  an  interest  in  the  property  in  which  the  parties  with  whom 
he  had  dealt  were  connected.  His  conduct  in  making  the  invest- 
ment there  is  such  that  we  cannot  say  that  his  venture  falls  within 
the  exertion  laid  down  to  the  rule  which  we  have  referred  to.  The 
Anderson  mortgage  was  upon  unimproved  property,  and  apparently 
was  a  loan  made  for  some  speculative  purpose.  The  real  estate 
was  located  in  Omaha,  Neb.,  and  was  not  such  an  investment  as  a 
discreet  trnstee  should  have  ventured  to  make. 

3.  We  think  the  executor  was  properly  chargeable  with  the  pro- 
ceeds of  the  sale  of  the  Michigan  Central  bonds,  and  with  interest 
thereon  from  the  dates  of  the  sales.  The  surrogate  seems  to  have 
properly  charged  the  trustee  with  interest  on  the  funds  received  by 
him,  with  annual  rests,  and  to  have  charged  him  with  interest  at  6 
per  cent.  The  rule  adopted  by  the  surrogate  seems  to  be  in  accord- 
ance with  the  rnleiaid  down  in  King  v.  Talbot,  40  N.  Y.  76,  an^  in 
Adair  t.  Brimmer,  74  N.  Y.  639,  and  in  Cook  v.  Lowry,  96  Y.  103. 
In  the  latter  case,  at  page  113,  Andrews,  J.,  said: 

"We  think  there  was  no  legal  error  In  charging  the  defendant  Interest  on  the 
fund  In  his  hands  at  the  rate  of  seven  per  cent  per  annum,  the  legal  rate  of 
intoest,  with  annual  leatfl.  Ttw  case  presented  by  the  evidence  and  by  the 
findings  exhibits  gross  dereliction  of  duty  by  the  trustee.  He  kept  no  account 
of  the  tnut-fond  or  of  the  Income.  He  used  the  securities  In  his  own  business, 
changing  them  from  time  to  time,  and  realizing  prints  therefrom,  of  which  he 
rendered  no  account.  *  *  *  It  Is  not  usual  to  charge  a  trustee  with  the 
highest  rate  of  Interest  where  he  has  acted  in  good  faith,  without  gross  neg- 
ligence, but  each  case  must  depend  to  a  considerable  degree  on  its  own  cir- 
ramstances,"— citing  Raphael  v.  Boehm,  11  Yes.  92;  Barney  v.  Saunders,  16 
How.        14  L.  Ed.  1047;  2  Kent,  Comm.  230.  note,  and  cases  cited. 

Upon  the  evidence  in  the  snrrogate^s  court  we  are  of  the  opinion 
that  he  kept  within  the  rule  laid  down  by  the  court  of  appeals. 

4.  Commissions  on  the  income  at  5  per  cent,  were  credited  to  the 
executor  in  the  account  stated  by  the  surrogate.  The  executor  had 
never  bad  a  final  accounting,  and  a  separation  of  the  functions  of 
the  executor  and  the  trustee,  either  by  a  decree  of  the  surrogate's 
court  or  by  any  independent  sxt  of  the  trustee.  He  kept  his  account 
— ^what  little  there  was  of  it — from  the  first  as  an  executor's  ac- 
count, witiiout  any  attempt  to  a^Hurate  the  funds,  or  to  set  up  any 
distinct  tmst  for  any  legatee.  He  has  never  been  discharged  as 
executor.   In  Be  Hood's  Estate,  98  N.  Y.  363,  it  was  held  that: 

"Even  where,  by  the  terms  of  a  will,  an  executor  may  become  a  trustee 
simply,  his  liability  as  executor  continues  until  there  has  been  a  final  account- 
ing, and  a  discharge  by  decree  of  the  surrogate,  or  a  direction  In  such  decree 
that  be  hold  the  fund  thereaft^  as  trustee,  and  an  entering  by  him  upon  the 
dnUes  of  trustee  as  distinct  and  separate  from  those  of  executor." 

In  Be  Hason,  Id.  627,  it  appeared  that  the  accounts  of  the  executors 
as  such  "were  fully  and  finally  settled,  and  the  trust  funds  were  sep- 
arated by  the  decree  of  the  surro^te  on  such  accounting,"  and  it 
was  there  held  "that  thereafter  the  executors  acted  simply  as  trus- 
tees, and  were  entitled  to  commissions  as  such  in  addition  to  those 
received  by  them  as  executors."  We  think  the  trustee  was  entitled 
to  no  further  allowances  than  the  surrogate  has  included  in  the  ac- 
counts as  stated.  We  think  the  language  used  by  Judge  Andrews, 
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in  Cook  V.  Lowry,  95  N.  Y.  114,  is  appropriate  to  the  case  in  hand. 
He  said: 

"The  trast  In  this  case  was  never  executed.  The  trustee  In  Bubstance  con- 
Terted  the  securities  to  his  own  nie.  He  kept  no  proper  account,  and  ten- 
dered an  account  In  many  respects  untrue,  and  auhjected  the  cestui  que  trast 
to  great  difficulty  and  expense  In  attempting  to  uni-avel  It.  Commissions  are 
allowed  to  ti'Ufitees  as  a  compensation  £or  services  In  the  execution  of  the 
trust,  and  In  a  case  of  gross  neglect  or  of  unfaithfulness  we  think  the  court 
may  properly  disallow  them,"— dtlng  3  Sedf.  Wills,  5M,  and  cases  cited. 

Some  minor  questions  are  discussed  in  the  brief  of  the  appellant. 
We  do  not  find  any  specific  exceptions  presenting  error  requiring  us 
to  interfere  with  the  decision  of  the  surrogate.  Drake  v.  Iron  Mine, 
156  K.  Y.  91,  60  N.  E.  785.  We  are  inclined  to  the  opinion  that  the 
surrogate  was  warranted  in  refusing  to  credit  overpayments  which 
were  charged  to  Mrs.  Stevens.  The  trustee  had  no  right  to  encroach 
upon  the  principal,  and  he  gave  no  notice  that  lie  was  doing  so  to 
her  until  the  account  was  filed;  apd  a  portion  of  the  charge  which 
he  attempts  to  make  against  his  daughter  apparently  accrued  daring 
her  infancy,  when  it  was  his  duty,  as  a  father,  to  support  and  main- 
tain her,  as  he  was  a  man  of  means;  and,  under  the  circumstanc«B, 
he  was  not  warranted  in  extending  the  amount  which  the  will  au- 
thorized him  to  expend  on  her  account.  Heardsley  v.  Hotchkiss,  96 
N.  Y.  201.  She  rendered  substantial  services  in  her  father's  house- 
hold, and  there  is  some  evidence  tending  to  show  that  they  were 
wortii  at  least  the  sum  of  $2.50  per  week  in  addition  to  her  board. 
Ihe  surrogate  has  rendered  no  affirmative  judgment  against  the 
executor,  altiiough  the  value  of  the  services  exceed  the  amount  of 
the  alleged  overpayments.  The  executor  was  allowed  all  payments 
that  he  made  to  his  daughter  after  her  marriage  and  departure  from 
his  house,  in  November,  1891.  Upon  all  the  facts  disclosed  in  the 
record,  we  are  of  the  opinion  that  the  surrogate  dealt  properly  with 
the  trustee  in  stating  the  accounts  and  adjudging  his  liabilities,  and 
that  the  decree  of  the  surrogate  should  be  sustained. 

Decree  of  the  surrogate's  court  affirmed,  with  costs  against  the 
appellant  personally,  and  proceedings  remitted  to  the  surrogate's 
court  with  power  to  modify  as  stated  in  the  stipulation  of  Frank  B. 
Beed,  filed  in  this  court  on  the  argument  All  concur. 


(29  Misc.  Rep.  0l>5.) 

WELLS  v.  SIMPSON. 

(Supreme  Court,  Special  Term,  Kings  €k>unty.   December,  1899.) 

Notes— Presentment  and  Demand — Pleading. 

A  complaint  In  an  action  on  a  note  need  not  show  presentment  and 
demand. 

Action  by  Margaret  Wells  against  George  W.  Simpson.  Motion  to 
opeu  default  denied. 

W.  H.  Gardenier.  for  the  motion. 
Alexander  Campbell,  opposed. 

GAYNOR,  J.  The  moving  papers  disclose,  and  counsel  for  the 
defendant  stated  on  the  argument,  that  the  object  of  opening  the  de- 
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fault  ia  to  serve  a  demurrer  on  the  ground  that  the  complaint  doea 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  As  in  an 
action  against  tlie  maker  of  a  note  the  complaint  does  not  need  to 

state  that  the  note  was  presented  and  payment  demanded  (Hills  t. 
Place,  48  N.  Y.  520),  such  demurrer  would  be  friToloua, 
Motion  denied  with  f  10  costs. 


DONNELLY  v.  VANBEUREN  et  al. 
Supreme  Court,  Appellate  Term.   November  29,  1899.) 

AmAI. — lUtVIEW — CONFLIOTINO  EVIDENCE. 

Where  the  testimony  Is  conflicting,  the  Judgment  will  not  be  disturbed. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Sixth  dis- 
trict 

Action  by  John  Donnelly  against  Alfred  Vanbeuren  and  Samuel 
Pratt.  From  a  judgment  in  favor  of  plaintiff,  defendants  appeal. 
Affirmed. 

Argaed  before  FREEDMAK,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Mayer  &  Gilbert,  for  appellants. 
Michael  J.  Horan,  for  respondent. 

MacLEAN,  J.  Tpon  an  oral  compdalnt  stated  as  "action  for  rent 
of  billboards,'^  to  which  the  defendants*  answer  was,  "General  denial, 
demand  bill."  the  plaintiff's  attorney,  Mr.  Horan,  testified  that,  the 
defendants  having  used  the  roof  of  the  plaintiff's  blacksmith  shop  for 
billboards  during  several  prior  years,  he,  in  December,  189S,  called 
at  the  office  of  the  defendants,  who  were  partners,  and  saw  Mr.  Pratt, 
who  said  he  would  renew  the  "lease"  fix  the  ensuing — that  is,  the 
current — ^year  at  the  same  terms  as  the  last,  which  were  for  $250, 
payable  semiannually.  This  action  was  brought  for  $125,  the  amount 
of  the  '"rental''  for  the  first  six  months.  The  plaintiff,  as  his  own 
witness,  corroborated  the  statements  of  Mr.  Horan  as  to  prior  years. 
The  defense  practically  rested  upon  contradictions  given  by  Mr.  Pratt 
of  Mr.  Horan's  testimony,  so  that  the  whole  contention  turned  upon 
the  relative  credibility  of  the  two  principal  witnesses,  of  whom  the 
trial  justice  credited  the  plaintiff's  attorney.  The  judgment  should 
not  be  disturbed. 

Judgment  affirmed,  with  costs.   All  concur. 


DE  SISTO  T.  STIMMEL. 

(Supreme  Court,  Appellate  Term.    November  29,  1889.) 

ArrsLLATB  CouRTS—JoRiSDiCTioii— Residence:  of  Defendant— Reoobd. 

In  an  action  in  the  municipal  court  of  New  York  City,  for  a  money  judg- 
ment, the  failure  of  the  record,  on  appeal,  to  Bbow  defendant's  residence 
wltbln  tlie  Jurisdiction  of  the  court,  is  fatal. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Second  dis- 
trict 
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Action  by  Antonio  De  Sisto  against  John  StimmeL  From  a  Judg- 
ment for  {daintiff}  defendant  appeals.  Serersed. 

Argaed  before  FREEDHA^,  P.  J.,  and  MacLEA27  and  I£VEN- 
TRITT,  JJ. 

Wilder  &  Anderson,  for  appellant. 
John  Falmieri,  for  respondent 

FEB  CUXEIAM.  The  record  failing  to  show  that  the  defendant 
resides  within  the  Jurisdiction  of  the  municipal  court,  the  judgment 
mast  be  reversed,  l^roler  t.  Gummersbach,  28  Misc.  Rep.  151,  59 
K.  Y.  Supp.  266,  319.  Judgment  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 


Misc.  Bep.  630.) 

McMANN  et  al.  v.  MEEHAN. 

(Snpreme  Court,  Appellate  Term.    November  29,  1809.) 

Claim  pob  Work— Assionicbnt— Action  bt  Absignkb— Sbt  Off. 

In  an  action  on  an  assignment  of  what  may  be  due  from  defendajit  on  a 
contract  for  worlt  performed  by  the  assignor  for  defendant,  any  legal  set- 
offs which  defendant  had  after  the  contract  had  been  performed  sboiUd 
have  been  allowed. 

Appeal  from  municipal  court,  borough  of  Manhattan,  EleTcntb 
district 

Action  by  Henry  W.  McMann  and  another  against  James  P. 
Meehan.   Judgment  for  plaintiffs,  and  defendant  appeals.  Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  I^VEN- 
TRITT,  JJ. 

Langbein  Bros.  &  Langbein,  for  appellant 
Phillips  &  Arery,  for  respondents. 

FREEDMAN,  P.  J.  This  action  was  brought  to  recover  the 
amount  of  an  order  drawn  by  one  Frank  C.  Fay  in  favor  of  the 
plaintiffs  upon  the  defendant  for  the  sum  of  $410,  and  upon  an  as- 
signment to  plaintiffs  of  that  sum.  Fay  made  a  contract  with  the 
defendant  to  put  a  steam-heating  plant  into  his  premises,  and  the 
order  given  to  the  plaintiffs  was  payable  out  of  the  moneys  claimed 
by  Fay  to  be  due  him  upon  that  contract,  and  for  the  additional 
sum  of  $50,  extra  services  done  and  materials  furnished  in  connec- 
tion therewith.  The  order  was  given  February  17,  1899,  and  was 
filed  and  doclieted  by  the  plaintiffs  as  a  lien  upon  the  defendant's 
building  then  being  completed,  and  notice  thereof  given  the  de- 
fendant, on  Februaryi  21,  1S99.  Tlio  pleadings  were  oral,  but  the 
entry  in  the  record  and  the  bill  of  particulars  furnished  by  the 
plaintiffs  show  that  the  action  was  brought  for  the  recovery  of  a 
money  judgment  only.  There  is  no  evidence  that  the  defendant 
accepted  the  order  unconditionally.  At  the  time  the  order  was  pre- 
sented to  him  for  payment,  be  said  that  there  was  a  difference 
between  himself  and  Fay  as  to  the  amount  due  Fay,  and  that  he 
(defendant)  did  not  owe  Fay  "that  much."   Under  the  terms  of  the 
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contract  Pay  was  to  famish  all  the  materials  and  perform  all  the 
work  thereunder.  The  order  in  question  was  not  given  the  plain- 
tiffs for  materials  famished  or  labor  performed  nnder  the  con- 
tract, bnt  for  a  debt  doe  the  plaintiffs  for  goods  sold  to  Fay,  and 
Qsed  by  him  npon  another  job.  The  plaintiffs  had  a  judgment  for 
the  fall  amount  of  their  order,  and  this  although  there  was  undis- 
pnted  testimony  to  the  effect  that  the  defendant  had  paid  for  ma- 
terials famished  and  labor  done  in  carrying  out  the  contract,  prior 
aa  well  aa  subsequent  to  the  date  of  fhe  order,  which  materials  and 
labor  yreve  necessary  to  the  complete  performance  of  the  contract, 
and  which  materials  had  been  purchased  and  labor  employed  by 
the  defendant  owing  to  the  inability  of  Fay  to  obtain  such  by  rea- 
son of  lack  of  credit;  the  value  of  which,  if  allowed  to  the  defend- 
ant, would  have  reduced  the  recovery  to  much  less  than  the  amount 
of  the  order.  If  the  action  had  been  brought  to  foreclose  the  order 
as  a  lien  upon  the  defendant's  premises,  the  municipal  court,  not 
being  a  court  vested  with  equity  powers,  would  have  had  no  juris- 
diction of  the  action.  McGoaologae  v.  McCaffrey  (Sup.)  60  N.  Y. 
Snpp.  279.  In  the  form  in  which  the  action  was  brought,  and  un- 
der the  facta  and  circumstances  disclosed  by  the  testimony,  there 
is  nothing  to  show  that  the  giving  of  the  order  by  Fay  to  the  plain- 
tiffs was  anything  more  than  the  mere  assignment  to  them  of  what- 
ever sum  might  be  due  Fay  from  the  defendant  after  deducting 
from  the  contract  price  any  legal  offset  that  the  defendant  might 
have  against  Fay  after  the  terms  of  the  contract  had  been  perform- 
ed. This  not  having  been  allowed  by  the  trial  court,  the  judgment 
moat  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.   All  concur. 


(29  Ulse.  Rep.  S57.) 

CURTIS  V.  OURTIS. 

(Bapreme  Court,  Special  Term,  Onondaga  County.  October,  1899.) 

DiVOBCE— VoLUHTAar  Beparation— Aliuont. 

Where,  under  an  agreement  ot  volnntary  separation  between  hnsband 
and  wife,  the  husband  p^s  money  to  the  wife,  and  tbey  live  apart  for 
sevenil  years,  the  wife  la  not  entitled  to  alimony  and  counsel  fees  In  an 
action  brought  In  part  to  render  said  agreement  inoperative,  and  In  part  for 
s^uuatlon  on  account  of  abandonment  and  cruel  treatment  which  took 
place  before  the  agreement  was  made. 

Action  by  Sarah  Curtis  against  Edward  Curtis.  Motion  for  ali- 
mony and  counsel  fees  denied. 

F.  W.  Talbott,  for  the  motion. 
A.  C.  Phillips,  opposed. 

HISCOCK,  J.  This  action,  in  part,  is  brought  upon  the  theory 
of  one  to  procure  a  judgment  of  separation  upon  the  ground  of  cruel 
and  inhuman  treatment  and  of  abandonment.  The  other  part  of 
the  action  is  devoted  to  an  attempt  to  get  rid  of  an  agreement  made 
between  the  parties  hereto,  with  the  intervention  of  a  third  perstm. 
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as  trustee,  for  a  Toluntary  separation,  and  under  which  defendant 
paid  to  plaintiff  $200,  and  under  which  they  have  for  several  years 
been  living  apart.  The  only  acts  alleged  in  the  complaint  apon 
which  jadgment  could  be  asked  upon  the  ground  of  cruel  and  in- 
human treatment  took  place  nearly  eight  years  ago,  and  before  the 
execution  of  the  agreement  in  question,  which  is  dated  May  9,  1892, 
and  they  are  alleged  not  so  much  as  a  ground  for  separation  as  con- 
stituting a  species  of  duress  under  which  the  [^aintiff  was  induced 
to  execute  the  agreement  of  separation  which  she  now  seeks  to  get 
rid  of.  The  only  abandonment  alleged  in  the  complaint,  or  provable 
under  it,  is  the  voluntary  one  which  has  taken  place  between  the 
parties  hereto,  under  the  agreement  of  separation  hereinbefore  re- 
ferred to.  Under  the  circumstances,  I  do  not  think  that  the  {daintiff 
presents  a  sufficient  ground  for  granting  the  motion  in  question, 
and  which  is  therefore  denied. 
Motion  denied. 


(29  Misc.  Rep.  650.) 

SAIiOMON  T.  WEISBBRa. 
(Supreme  Court,  Appellate  Term.   November  2&,  1800.) 

AeRBEHENT  TO  LEASE— SUHMART  PROCEBDIHOR. 

In  a  Bmmnary  proceeding  to  obtain  poeseeslon  of  land,  an  answer  alleg- 
ing  that  plaintiff  on  a  certain  day  "agreed"  to  let  the  land  to  defendant  Is 
no  defense,  as  It  alleges  merely  an  agreement  to  lease,  and  such  an  agree- 
ment conveys  no  estate  In  tbe  land. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Sixth  district 
Summary  proceedings  by  Rudolph  Q.  Salomon  against  Sarah 

Weisberg.    From  a  jadgment  for  plaintiff,  defendant  appeals. 

Affirmed. 

Argaed  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Blumenstiel  &  Hirsch,  for  appellant. 
Manheim  &  Manheim,  for  respondent. 

LEVENTRITT,  J.  This  proceeding  was  instituted  to  dispossess 
tbe  tenant  for  holding  over  after  the  1st  day  of  May.  1899,  the  date 
of  the  expiration  of  bis  term.  Answering  the  petition,  the  tenant 
alleged: 

"On  or  about  the  17tb  day  of  April,  1899.  tbe  landlord  herein  promised  and 
agreed  to  and  with  said  tenant  to  let  to  such  tenant,  and  said  tenant  promised 
and  agreed  to  and  with  such  landlord  to  bire  from  said  landlord,  the  premises 
mentioned  In  the  petition  for  the  term  of  one  year  from  the  1st  day  of  May, 
1899.    ♦  • 

On  motion  this  plea  was  overruled,  as  not  constituting  a  defense, 
and  possession  awarded  to  the  landlord.  This  disposition  was  proper. 
It  is  quite  apparent  that  the  answer  sets  out,  not  a  lease,  but  a  mere 
agreement  for  a  lease,  it  is  elementary  that  to  create  a  letting  re- 
quires words  of  present  demise.  McAdam^  Land!.  &  T^.  (2d  Ed.)  p. 
61.  The  words  in  the  answer  expressed  simply  a  promise  or  a^Ke- 
ment  to  let  and  hire  in  the  future.  Resort  Is  often  had  to  the  entire 
contract  to  determine  whether  the  parties  intended  a  lease  or  an 
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agreement  for  a  lease,  and,  pursnant  to  that  rale  of  construction, 
language  like  that  set  oat  in  the  answer  has  been  held  to  be  equiva- 
lent to  a  declaration  of  present  hiring.  Hnrlbut  t.  Post,  1  Bosw.  28. 
Bat  when,  as  in  the  ease  at  bar,  nothing  further  is  pleaded  from  which 
the  Intent  of  the  parties  can  be  gathered,  we  must  construe  the  words 
literally.  Applying  such  construction,  the  tenant's  plea  amounted  to 
nothing  more  than  an  agreement  for  a  lease.  As  the  latter  conveys 
no  estate  in  lands  or  tenements,  the  tenant  did  not,  by  the  language 
Qsed  in  his  answer,  assert  a  right  to  possession.  It  was,  therefore, 
properly  disregarded,  as  not  raising  an  issue;  hence  the  order  must 
be  affirmed. 

Order  affirmed,  with  costs  to  the  respondent.   All  concur. 


(29  Mlac.  Bep.  64L) 

NERTER  T.  MUSER. 

(Snpreme  Court,  Appellate  Tenn.   Mov^ber  28,  1890.) 

Btatdtb  of  Frauds— Lbabb. 

In  an  oral  contract  for  a  lease  for  one  year  In  future,  the  time  Inter- 
mediate the  making  of  tlie  lease  and  Its  taking  effect  In  possesslm  bdnK 
no  part  of  the  tenn,  the  contract  Is  not  within  the  statute. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Serentii  dis- 
trict. 

Action  by  Peter  J.  Nerter  against  Carl  Muser.   From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals.  Affirmed. 
Argue4  before  FBEEDMAN,  P.  J.,  and  MacLEA^  and  LEVEN- 

TBrrr,  j  j. 

August  P.  Wagener,  for  appellant. 
John  F.  Coffin,  for  respondent. 

MacI£AN,  J.  Upon  oral  pleadings,  the  [Aaintift  brought  this  ac- 
tion to  recover  rent  under  an  oral  letting  for  one  year  in  futuro, 
with  renewal  privilege,  crediting  upon  his  claim  moneys  received  at 
the  making  of  the  contract  and  from  subsequent  letting  on  account. 
A  renting  of  the  premises  was  admitted  by  the  defendant,  who  dis- 
puted the  commencement  without  denying  the  duration  of  the  term. 
There  was  thus  presented  a  question  of  fact,  and  no  reason  appears 
for  disturbing  the  determination  of  the  trial  justice,  either  as  to  the 
fact  or  law;  the  time  intermediate  the  making  of  the  lease  and  its 
commencement  in  possession  being  no  part  of  the  term,  and  so  not 
within  the  statute.   Young  v.  Dake,  6     Y.  463. 

The  Jnd^ent  should  be  affirmed,  with  costs.  All  concur. 


B.  H.  WOLF  &  CO.,  Limited,  v.  RITT  et  aL 

Supreme  Court,  Appellate  Tenn.   November  28,  1899.) 

HumciPAL  CouBT  or  Nsw  York— Jokisdiction— Afpeait— Rboord. 

Fallnre  of  the  record,  on  appeal  from  a  Judgment  for  plaintiff  In  the 
municipal  court  of  New  York,  to  i^ow  the  Jurlsdlctltmal  fact  as  to  defend- 
ant's residence.  Is  fatal 

Aif»eal  from  municipal  court,  borough  of  Manhattan,  Ninth  dis- 
trict 
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Action  by  R.  H.  Wolf  &  Co.,  limited,  against  Edward  and  Jamei 
Bitt.  Judgment  for  plaintiff,  and  d^^dants  appeal.  Berersed. 

Argned  before  FEtEEDMAN,  P.  J.,  and  MacLEA^  and  LBVEN- 
TRITT,  JJ. 

Isidor  Cohn,  for  appellants. 
FrandB  D.  Haines,  for  respondent. 

PER  CUBIAM.  The  record  in  this  case  is  silent  as  to  the  resi- 
dence of  the  defendants  at  the  time  the  action  was  begun,  and  the 
judgment  herein  is  assailed  upon  that  ground  by  the  appellants. 
The  judgment  must  therefore  be  reversed.  Tyroler  v.  Oummersbach, 
28  Misc.  Rep.  151,  59  N,  Y.  Supp.  266,  319. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellants to  abide  the  event 


VINCENT  V.  ALDEN. 

^apreme  Court,  Appellate  Division.  Third  Department   November  21,  1S99.) 

L  Master  aiId  Bbbvakt— Ikjtjrt  to  Servant— Absbkcb  of  Contributors 
Neolioekcb— Burden  of  Proof. 

In  an  action  for  injuries  to  a  servant,  it  is  Incumbent  on  him  to  prove 
ttiat  he  was  free  from  contributory  Def^iigeoce,  which  he  may  do  either 
by  direct  testimony  of  acta  showing  care,  or  by  circumstantial  evidence ' 
from  which  a  lack  of  contributory  negligence  may  be  inferred.  . 
S.  Bahb— Evidence. 

Girders  were  being  unloaded  from  a  car  by  raising  them  slightly  with 
chains,  and  sliding  them  over  the  girders  underneath,  and  lowering  them 
down  the  aide  of  the  car.  FlaintiCf's  duty  was  to  place  a  crowbar  under  a 
shoe  or  projection  on  the  under  side  of  the  girder  being  raised,  ao  that  the 
crowbar  at  the  same  time  rested  on  a  like  projectifm  on  the  girder  under- 
neath the  one  being  raised,  in  order  that  such  projections  would  not  catch; 
bat  instead  of  placing  the  crowbar  so  that  both  ends  were  solid,  as  he 
knew  was  necessary,  he  placed  the  bar  between  the  projections,  and  was 
holding  one  end,  when  a  chain  broke,  and  he  was  injured  by  the  bar. 
Beld,  that  such  facts  did  not  show  that  plaintiff  was  free  from  contributory 
negligence. 

Parker,  P.  J.,  dissenting. 

Appeal  from  trial  term,  Clinton  county. 

Action  for  injuries  by  Thomas  Vincent  against  John  P.  Alden. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Keversed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HEEEHOK,  PUT- 
NAM, and  MERWm,  JJ. 

Botsford  &  Cotter  (T.  B.  Cotter,  of  counsel),  for  appellant. 
Shedden  &  Kellogg  (L.  L.  Shedden,  of  counsel),  for  respondent. 

HERRICK,  J.  In  cases  of  this  character,  it  is  incumbent  upon 
the  plaintiff  to  afQrmatively  establish  the  lack  of  contributoiy 
negligence  upon  his  part  This  may  be  done  by  direct  testimony 
of  acts  showing  care  and  caution,  or  of  acts  and  precautions  taken 
to  prevent  accident  or  injury,  or  by  proof  of  circamstances  from 
which  the  jury  may  infer  a  lack  of  contributory  negligence;  In 
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this  case,  after  a  very  carefol  examiiuition  of  the  evidence,  I  fail 
to  find  that  the  plaintiff  has  met  this  reqairement  hy  either  kind  of 
evidence.  On  the  contrary,  if  the  evidence  points  in  either  direc- 
tion, it  is  rather  to  negligence  on  his  part  than  to  its  absence.  At 
the  time  of  the  happening  of  the  accident,  the  plaintiff  was  enga- 
ged in  assisting  to  unload  steel  girders  from  a  platform  car.  These 
girders  were  over  54  feet  in  length,  and  of  great  weight.  Several 
of  them  were  loaded  upon  the  car,  one  upon  the  top  of  the  other, 
upon  one  side  of  each  girder  was  what  is  called  a  "shoe,"  some  20 
inches  in  width,  which  slightly  projects  beyond  the  side  of  the  gir- 
der  itself.  As  these  girders  rested  upon  each  other  on  the  car, 
the  shoe  of  the  one  was  in  an  opposite  direction  from  the  shoe  of 
the  other,  so  that  in  removing  them  from  the  car  there  was  danger 
of  these  shoes  coming  in  contact,  and  thus  prevent  one  passing 
over  the  other.  Chains  were  attached  to  each  end  of  the  girder  to 
be  removed,  by  which  to  drop  it  over  the  side  of  the  car,  the  gir- 
der being  "pinched"  or  "jollied"  along,  to  use  an  expression  of  the 
plaintiff,  until  by  its  own  weight  it  slid  over  the  side  of  the  car, 
and  down  upon  the  foundation  upon  which  it  was  to  rest;  the 
chain  being  intended  to  ease  it  down  slowly  and  gradually,  instead 
of  permitting  it  to  drop  of  its  own  weight  as  it  left  the  car.  The 
plaintiff  was  engaged  with  a  crowbar  in  preventing  the  shoe  plate 
of  the  girder  being  removed  from  coming  into  contact  with  the 
shoe  plate  of  the  girder  still  on  the  car,  and  upon  which  it  had  been 
previously  resting.  The  superintendent  of  the  defendant,  a  man 
named  Merrill,  according  to  the  testimony  of  the  plaintiff,  instruct- 
ed him  "to  get  a  bar,  and  go  to  the  shoe,  and  not  let  it  catch  at  the 
west  end.  I  put  the  bar  over  the  shoe,  on  the  lower  one  and  under 
the  top  one,  and  the  next  time  they  took  up  the  girder  the  chain 
broke,  and  the  bar  came  down  and  hit  my  foot,  and  came  np  and 
hit  me  in  the  face."  Upon  his  cross-examination  he  testified  as 
follows: 

"My  InstructloDS  were  to  see  that  this  shoe  did  not  catch.  If  I  had  placed 
the  crowbar  one  end  on  that  shoe,  and  the  other  end  on  the  girder,  in  the 
proper  position,  and  held  tt,  the  shoe  would  not  have  caughl;  and  the  girder 
would  have  idld  off  all  rlghL  That  was  what  I  Intended  to  do.  The  other 
men  were  coming  along  with  crowbars,  and  Jollying  It  off.  To  have  the  crow- 
twn  perform  that  dnty,  the  two  ends  would  have  to  be  solid." 

But  instead  of  having  both  ends  solid,  as  he  said  it  was  nece» 
sary  to  do,  in  another  part  of  his  testimony  he  says  that: 

"One  end  of  the  girder  rested  upon  the  shoe.  It  was  simply  caught  Ths 
other  end  of  the  crowbar  was  in  my  hand,  about  two  feet  up.  It  was  necek- 
«ary  to  hold  tt  In  that  position,  so  it  would  not  Jar  it  all  over." 

The  inference  of  n^llgence  to  be  drawn  from  this  is  corrobo- 
rated by  llie  testimony  of  two  witnesses  upon  the  part  of  the  de- 
fendant,  one  of  whom  was  the  defendant's  superintendent  in  the 
constmction  of  the  bridge.  On  the  evening  of  the  accident,  he  saw 
the  plaintiff,  when  the  following  conversation  took  place: 

"  Tom,  how  did  you  get  caught?'  He  says;  'I  put  my  bar  under  the  girder. 
I  was  careless,  and  got  It  too  far.  The  girder  hadn't  moved  for  some  time,  and 
I  was  loolEing  at  the  men  at  the  other  end,  and  was  not  paying  attention  to  my 
bnslneaa,  when  It  went' " 
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Another  witnem  who  was  present  at  the  interview  between  the 

plaintiff  and  the  superintendent  says: 

"I  saw  the  plaintiff  that  night  after  he  came  hack  from  Champlaln,  at  Mr. 
Stone's  house.  I  heard  him  say,  in  reply  to  Mr.  Men-Ill  [the  snperintendent] 
asking  him  how  it  happened,  that  he  had  been  at  the  bar  so  long,  and  tbe 
girder  hadn't  moved,  that  he  sapposed  be  got  careless.  His  end  oC  It  bad 
been  delayed." 

The  plaintiff  denies  having  had  this  conversation.  He  says  these 
two  witnesses  were  talking  about  the  injury;  that  his  face  was 
too  sore  to  say  anything. 

•1  didn't  have  any  conversation  about  my  Injury.  I  don't  think  they  asked 
me  how  It  happened,  or  how  I  got  hmi;.  I  am  not  positive.  I  should  think  I 
would  remember  If  they  had  said  anything  about  It.  I  remember  I  asked  about 
It,  and  he  said  he  didn't  know.  Something  gave  way.  I  did  not  tell  what 
gave  way.  I  don't  remember  Merrill  asking  me  that  night  after  I  got  back 
from  (^ampialn  how  the  accident  happened.  I  am  not  positive.  I  did  not 
say  to  him  that  the  reason  1  got  hurt  was  that  I  allowed  my  crowbar  to  extend 
over  that  resting  plate  eight  or  ten  Inches,  when  I  wan  not  attending  to  my 
business.  I  didn't  say  anything  of  the  kind.  As  a  matter  of  fact,  my  crow- 
bar didn't  extend  over  eight  or  ten  Inches.  I  am  as  positive  about  that  as 
anything  I  have  stated.  I  am  also  positive  that  I  didn't  say  to  Merrill  and 
Weaver  that,  if  I  bad  been  attending  to  my  business,  I  would  not  hare 
gotten  hurt" 

In  face  of  the  positive  testimony  of  the  two  witnesses,  portions 
of  whose  evidence  I  have  quoted,  and  who  do  not  appear  to  have 
been  shaken  upon  cross-examination,  and  against  whose  credibil- 
ity there  is  nothing  shown,  save  the  fact  that  they  are  employes  of 
the  defendant,  I  do  not  think  that  we  should  accept  the  statement 
of  the  plaintiff  that  no  such  conversation  took  place,  when  he  is 
not  positive  as  to  whether  he  bad  any  conversation  with  them 
about  the  accident,  or  how  it  happened,  or  how  he  got  hurt,  and 
his  statement  that  he  cannot  remember  any  such  conversation. 
But,  whichever  statement  is  accepted  as  the  true  one,  the  fact  re- 
mains the  same,  that  the  only  evidence  in  the  ease  upon  the  ques- 
tion of  contributory  negligence  points  rather  to  its  presence  than 
its  absence,  and,  the  plaintiff  having  failed  to  affirmatively  show 
its  absence,  he  is  not  entitled  to  recover;  and  the  judgment  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event. 
All  concur,  except  FARKEB,  F.  J.,  who  dissents. 


KITZ  V.  BUOPMASTBR. 
(Supreme  Court,  Appellate  Division,  Fourth  Department  November  22,  1880.> 

1.  BVIDBHOB— ATTOBBBV  AND  CT.IBirr— CoMrmBKTIAl.  COHHDNTCATIONS. 

Ckide  civ.  Proc.  §  835,  declaring  that  an  attorney  shall  not  be  allowed  to 
disclose  communications  made  by  his  client  to  him,  or  his  advice  given 
therepn,  In  the  course  of  his  professional  employment,  does  not  prevent  an 
attorney  testifying  to  conversations  with,  or  advice  given  to,  one  not  bis 
dfent,  and  who  did  not  consult  him  as  such. 

Sl  Bamb— Question  for  Cockt. 

Whether  tbe  relation  of  attorney  and  client  existed  between  a  lawyer 
and  another,  so  as  to  render  the  former  Incompetent  to  testify  to  con- 
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TowUoiu  between  them,  tt  for  the  court  to  decide,  on  conflicting  erl- 
dence. 

&  S&MK— Motion  to  Btrikk— Objection— Wa[V£r. 

Where,  after  an  attornp/  had  testified  to  communications  with  a  party 
to  the  suit.  It  appeared  that  the  relation  of  attorney  and  client  existed, 
and  no  motion  waa  then  made  to  strike  oat  snch  testimony,  any  objec- 
tion hereto  will  be  deemed  waived. 

Appeal  from  trial  term,  Onondaga  county. 

Action  by  Matilda  Kitz  against  John  D.  BackmUater.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial  on 
the  minates,  defendant  appeals.  Affirmed. 

Argued  before  HARDIN,  F.  J.,  and  ADAMS,  McLELNNAN, 
SPRING,  and  SMTTH,  JJ. 

D.  B.  Cobb,  for  appellant. 

IC.  E.  DriscoU,  for  respondent. 

ADA31S,  J.  The  plaintiff  brings  this  action  to  recover  damages 
for  an  assault  and  battery  alleged  to  have  been  committed  upon  her 
by  the  defendant  on  the  2d  day  of  October,  1897.  The  record  be- 
fore ns  discloses  the  usual  conflict  of  evidence  in  cases  of  this  char- 
acter, much  of  which  is  entitled  to  little,  if  any,  consideration,  inas- 
much as  at  least  one  of  the  principal  witnesses  on  either  side  un- 
hesitatingly announced  her  wUIingness  to  resort  to  falsehood  when- 
ever, in  her  judgment,  circumstances  seemed  to  render  it  desirable 
for  to  do  so;  and  the  evidence,  as  a  whole,  justifies  the  inference 
tluit  the  rapture  between  the  parties,  whose  relations  up  to  the 
time  it  occurred  had  been  quite  intimate,  was  the  natural  product 
of  the  immoral  atmosphere  in  which  they,  as  well  as  some  of  their 
witnesses,  were  living.  However,  the  jury,  after  hearing  all  the  evi- 
dence, and  weighing  the  same  carefully,  reiidered  a  verdict  favor- 
able to  the  plaintiff;  and  that  verdict,  so  far  as  this  appeal  is  con- 
cerned, must  be  regarded  as  conclusive  upon  every  controverted 
question  of  fact  which  the  case  presents. 

It  is  insisted,  however,  that  the  jndgment  and  order  appealed  from 
should  be  reversed  by  reason  of  error  committed  by  the  learned  trial 
court  in  the  admission  of  incompetent  evidence,  and  our  attention 
is  directed  to  several  exceptions  which  are  said  to  present  such  er- 
ror. We  have  given  attention  to  these  various  exceptions,  and  find 
but  one  which  requires  serious  consideration.  Upon  the  trial  Mr. 
Edward  S.  Jenney,  a  prominent  and  reputable  lawyer  residing  in 
the  city  of  ^^cuse,  was  called  as  a  witness  for  the  plaintift,  and 
permitted,  over  the  defendants  objection,  to  testify  to  a  telephonic 
conversation  which  took  place  between  him  and  the  defendant  on 
the  day  the  alleged  assault  was  committed,  in  the  course  of  which 
the  defendant  made  certain  statements  or  admissions  tending  to 
corroborate  to  some  extent,  at-  least,  the  plaintiff's  evidence,  and 
which  for  that  reason  were  necessarily  prejudicial  in  her  favor.  The 
contention  of  the  defendant  is  that  any  admissions  or  declarations 
made  to  this  witness  by  him  were  privileged,  and  should  not  have 
been  received  as  evidence  against  him;  and  the  question  now  to  be 
detomined  is,  what  force,  if  any,  is  there  in  this  contention  T 
61  M.Y.8.-S 
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By  section  836  of  the  Code  of  CivU  Procedure  it  U  provided  that: 

"An  attorney  or  counselor  at  law  shall  not  be  allowed  to  disclose  communica- 
tions made  by  his  client  to  blm,  or  his  advice  given  thereon,  in  the  conrse  ot 
his  professional  employment" 

It  ia  thus  made  plain  that,  within  the  strict  letter  of  this  provision^ 
before  a  communication  made  to  a  lawyer  can  be  treated  aa  confi- 
dential or  privileged  it  must  affirmatively  appear  that  the  contractual 
relation  of  attorney  and  client  existed,  and  that  the  commanieation 
was  made  by  the  latter  in  the  course  of  the  professional  employmeni 
of  the  former.  Benihan  v.  Dennin,  103  N.  Y.  573,  9  N.  E.  320;  Bos- 
seau  V.  Bleau,  131  N.  Y.  177,  30  N.  E.  52.  This  statutory  provision 
is  founded  upon  obvious  principles  of  public  policy,  and  is  designed 
to  enable  any  and  all  persons  who  invoke  the  aid  and  advice  of 
lawyers  to  present  their  cases  freely  and  fully,  and  with  the  almo- 
lute  assurance  that  the  relation  between  them  and  their  legal  advisers 
shall  be  treated  by  the  latter  as  strictly  confidential,  and  that  the 
relation  thus  established  shall  remain  forever  inviolable.  The  abso- 
lute necessity  of  such  a  rule  as  the  one  just  stated  is  easily  seen,  for 
no  lawyer  can  intelligently  advise  a  client  in  a  given  case  without 
knowing  all  the  facts  which  in  any  manner  pertain  thereto,  and 
it  often  happens  that,  in  order  to  acquaint  his  adviser  with  such 
facts,  the  client  is  obliged  to  divulge  secrets  which  he  would  not 
divulge  were  he  not  assured  that  his  disclosures  were  made  under 
a  seal  of  privilege  which  could  not  be  removed  witiiout  his  assent; 
and  so  important  to  the  client  have  the  courts  regarded  this  role 
that  they  have  construed  it  liberally,  and  with  regard  to  its  s^t 
rather  than  its  letter.  Thus,  it  has  been  held  that  the  princifde  of 
exclusion  does  not  depend  upon  the  fact  that  a  fee  was  paid,  or  that 
a  snit  was  either  pending  or  within  the  contemplation  of  the  parties. 
It  is  enough  if  the  communication  is  made  within  the  course  of  pro- 
fessional employment;  that  it  relates  to  the  subject-matter  of  such 
employment,  and  has  been  drawn  out  by  reason  of  the  relation  ex- 
isting between  the  parties.  Bacon  v.  Frisbie,  SO  N.  Y.  394.  But, 
adopting,  for  the  purpose  of  this  review,  Ihe  moat  liberal  construc- 
tion which  the  statute  will  permit,  we  are  unaUe  to  see  that  the  com- 
munications made  by  the  defendant  to  the  witness  Jenney  should 
have  been  excluded.  The  defendant  was  not,  and  never  had  been,  a 
client  of  Mr.  Jenney.  He  did  not  retain  him,  and  had,  so  far  as  ap- 
pears, no  idea  of  retaining  him,  to  defend  him  in  any  prosecution, 
either  civil,  or  criminal,  which  might  possibly  result  from  his  alleged 
assault.  He  did  not  even  attempt  to  consult  with  him  or  seek  his 
advice.  On  the  contrary,  it  seems  that  Mr.  Jenney  was  the  legal 
adviser  of  the  plaintiff,  that  he  was  suirunoned  to  her  house  after  tiie 
fracas  of  October  2d,  and  that,  when  he  teamed  what  bad  taken 
place,  he  called  the  defendant  up  by  tele^tone,  and  upbrfdded  bim 
for  his  conduct,  whereupon  the  defendant  attempted  to  excuipate 
himself,  and  in  so  doing  made  some  statemrats  which  may  be  re- 
garded as  equivalent  to  admissions  that  he  had  committed  an  as- 
sault upon  the  plaintiff.  It  is  true  that  i/tr.  Jennej  advised  the  de- 
fendant to  leave  town  for  a  day  or  two,  In  oBder  to  avoid  anest,  but 
this  advice  was  ajqparently  tendered  in  a  friendly,  rather  than,  a  pro- 
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fenional,  mj;  for  it  amtears  that  Jenney  knew  tb[e  defendant,  and 
had  on  one  or  two  occaaions  acted  as  attorn^  for  his  mother-in- 
law,  Hra.  Ooan,  who,  it  also  appears,  had  employed  the  plaintifr  as 
a  female  deteetiTe,  to  investigate  some  affair  in  which  she  was  per- 
sonallj  interested.  Hie  precise  nature  of  the  business  which  had 
been  intrusted  to  the  skll&nl  manag^ent  of  the  plaintifi  was  some- 
thing  which  none  of  the  parties  appeared  anxtoas  to  disclose;  but, 
whatever  it  was,  it  had  obviously  been  complicated  by  the  occur- 
rence at  the  plaintiff's  house  at  the  time  the  assault  in  question  is 
alleged  to  have  been  (Mmimitted,  and  it  was  doubtless  by  reason  of 
this  fact  that  Mr.  Jenn^,  as  counsel  for  the  plaintiff,  or  Mrs.  Coan, 
or  both  of  them,  took  the  defendant  to  task,  and  suggested  a  tempo- 
rary aojonm  in  a  neighboring  town  until  the  plaintiff  could  be 
{dacated.  However  this  may  be,  it  was  for  the  court  to  determine, 
upon  these  as  wdl  as  such  other  facts  as  appear  in  the  case,  whether 
the  ration  of  attorney  and  client  existed  between  Mr.  Jenney  and 
the  defendant  (Bacon  v.  Frisbie,  supra);  and  we  are  inclined  to  think 
that  the  conclusion  reached  in  that  regard  was  correct.  The  mere 
fact  that  a  witness  happens  to  be  a  lawyer  does  not  disqualify  him 
from  teatifying  to  conversations  had  with  or  advice  given  to  other 
[NUties;  for  snch  advice  may  be  given  in  the  interest  of  third  par- 
ties, or  because  of  a  friendly  interest  in  the  person  to  whom  it  is 
given.  In  either  case  no  confldential  relation  would  have  been 
created,  and  consequently  the  rule  of  privilege  would  have  no  appli- 
cation. Haulenbeek  v.  McOibbon,  60  Hun,  26,  14  N.  Y.  Supp.  393. 
We  are  not  unmindful  of  the  fact  that  the  defendant  testified  that 
he  believed  Mr.  Jenney  waa  acting  as  bis  attorney,  but  this  was  not 
until  after  the  distasteful  evidence  had  been  received.  If  this  state- 
m^t  on  the  part  of  the  defendant  materially  changed  the  situation, 
—and  we  do  not  think  it  did, — ^it  became  the  duty  of  his  counsel  to 
ask  that  the  evidence  of  Mr.  Jenney  be  stricken  oat  1%is  be  omitted 
to  do,  and  he  most  therefore  be  deemed  to  have  waived  the  right  to 
claiui  that  this  particular  item  of  evidence  strengthens  his  position. 
Inasmach  as,  in  our  judgment,  no  error  was  committed  in  the  recep- 
tion of  the  evidence  objected  to,  it  follow  that  the  judgment  and. 
order  ai^ealed  from  should  be  affirmed. 
Judgment  and  order  affirmed,  with  costs.  All  concur. 


JONES  et  al.  v.  BSUiLT  et  aL 
(Avreme  Oenrt,  Appellate  DivlBlon,  First  Department   Norember  24,  1899.) 
imaam  or  thb  Pback— Action  IwoLTina  Titu  to  Land— Dihuibsaz.— Coh- 

UHCBMBKT  IN  ANOTHER  COORT— PLKADINO — StRIKINO  OvT  DBFENBB. 

Under  Code  Civ.  Proc.  il  2951-2954,  which  provide  that  If  a  defendant 
In  as  action  before  a  Justice  shall  show  In  his  answer  that  the  title  to 
land.  wlU  oome  In  aoeatlon,  and  file  an.  undertaking  conditioned  that.  If  the 
plaintiff  will  within  20  d«y8  commence  another  action  for  the  same  cause 
In  a  court  of  record,  he  wUl  sign  an  admission  of  service,  the  action  before 
the  Jxwtlee  sball  be  dlamlssed;  end  section  2907,  which  provides  that  In 
■adi  new  action  the  defendanfe  answer  must  set  op  oidy  the  same  de* 
CMS:  whleb  he  made  before  the  Juatie^— a.  denial  in  an  siawav  in  an 
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action  sabseqnenfly  lirovgtat  on  the  same  caiue,  of  an  allegation  that 
plaintiffs  were  executors  and  trustees  under  a  certein  will  which  was 
pleaded  in  the  complaint  In  the  acUon  before  the  justice,  but  not  denied  Is 
the  answer.  Is  properly  stricken  out. 

Appeal  from  special  term,  New  York  county. 

Action  hy  John  M.  Jone«  and  others,  as  executors,  against  Margaret 
T.  Beilly  and  others.  From  an  order  denying  plainti£fs*  motion  to 
strike  out  certain  denials  contained  in  the  defnidaiktB*  answer,  plain- 
tiffs appeal.  Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUM^T, 
PATTERSON,  and  O'BRIEN,  JJ. 

Richard  T.  Greene,  for  appellants. 
Charles  S.  Whitman,  for  respondents. 

VAN  BRUNT,  P.  J.  Heretofore,  and  on  Friday,  the  30th  day  of 
June,  1899,  summary  proceedings  were  begun  by  the  above-named 
plaintiffs,  claiming  to  be  landlords,  in  the  municipal  court  of  the  city 
of  New  York,  borough  of  Manhattan,  for  the  Tenth  judicial  diatrit^ 
against  Andrew  Henderson,  since  deceased,  as  a  tenant,  and  Hannah 
R.  Rockwell  and  others  as  undertenants,  for  a  final  order  to  remove 
said  tenants  and  imdertenants  from  the  possession  of  the  premises 
set  forth  in  the  plaintiffs'  complaint.  The  day  for  the  retnm  of  the 
precept  was  the  3d  of  July  (the  following  Monday),  at  10  a.  m.  At 
the  time  fixed  for  the  return  of  the  said  precept,  the  defendant  Rock- 
well filed  an  answer  allying  that  she  was  the  owner  in  fee  simple 
of  the  premises  mentioned  and  described  in  the  precept,  and  that  she 
and  her  grantors  had  been  in  undisturbed  possession  thereof  for  a 
period  of  more  than  20  years  lust  past,  as  ownera  in  fee,  and  claiming 
to  be  such  tjwnen,  and  that  the  title  to  real  property  would  neces- 
sarily be  involved  in  the  proceeding,  if  tried.  And,  the  said  defend- 
ant having  filed  the  necessary  undertnking.  the  proceeding  was  dis- 
continued, pursuant  to  section  2954  of  the  Code.  The  plaintiffs  there- 
upon brought  this  action  upon  the  same  cause,  to  which  the  defendant 
Rockwell  interposed  an  answer.  One  of  the  defendants,  Henderson, 
died  during  the  pendency  of  the  action ;  and  an  amended  and  supple- 
mental complaint  was  thereupon  issued  and  served  by  the  plaintiffs, 
alleging  the  fact  of  bis  death,  and  bringing  in  his  heirb  at  law  and 
next  of  kin  as  parties  defendant.  The  defendant  Rockwell  answered 
the  amended  complaint,  indnding  in  her  answer  matters  which  the 
plaintiffs  claim  would  constitute  a  new  defense,  and  which  they  move 
to  strike  out,  under  section  2957  of  the  Code;  such  section  providing 
that  the  defendant's  answer  in  the  new  action  brought  according  to 
the  previous  sections  of  the  Code  must  set  up  the  same  defense,  only, 
which  was  made  before  the  justice.  The  court  denied  the  motion,  and 
from  the  order  thereupon  entered  this  appeal  is  taken. 

Upon  an  examination  of  the  answer  of  the  defendant,  it  seons  to 
us  that  the  same  defense  is  set  up  by  the  answer  in  the  action  in  this 
court  that  was  interposed  to  the  precept  in  the  municipal  court.  The 
answer  in  the  latter  court  was  really  a  pleading  of  the  general  issue, 
as  far  as  title  was  concerned.  The  only  part  of  the  aiwwer  in  this 
court  which  aemi  to  be  in  any  way  additional  to  that  contained  in 
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the  answer  to  the  precept  in  the  municipal  court  is  tiie  denial  ct  the 
allegation  that  the  plaintifiFs  are  the  executors  of,  and  trustees  under, 
the  last  will  and  testament  of  Morgan  Jones,  deceased.  The  auc- 
tion in  the  petition  to  this  effect  was  not  denied  in  the  answer  in  the 
municipal  court,  and  consequently  that  issue  cannot  be  raised  in  the 
new  action  brought  in  the  supreme  court. 

The  order  appealed  from  should  therefore  be  modified  by  striking 
out  that  denial  of  the  answer,  and  as  modified  affirmed,  without  costa 
to  either  party.  All  concur. 


<29  Misc.  Bep.  619.) 

ICAHONEY  T.  O'NBIL. 

(Supreme  Oonrt,  Appellate  Term.  November  29, 1S9&.) 

L  Afpeai.  from  Citt  Codrt— Rbtiew— Evidekcb.  ^ 

On  an  appeal  from  the  tity  court  of  New  Toik  tbe  weight  of  eTldence 
cannot  be  considered. 

A.  Fraud— Sals  op  Cokporatb  Stock— Hbabdrr  op  Dahaoes. 

In  an  action  to  recover  for  frandulent  represeDtatlons.  In  a  sale  of  cor^ 
porate  stock,  as  to  Its  value,  tbe  measure  of  damages  is  the  difference  be- 
tween  Its  real  value  at  the  time  of  tbe  sale  and  the  price  paid. 

Ai^>eal  from  trial  term. 

Action  by  William  Mahoney  against  James  O'Xeil.  A  judgment 
f(V  plaintiff  and  an  order  denying  a  new  trial  were  affirmed  by  the  city 
court  of  New  York  (69  N.  Y.  Supp.  378),  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  FR££nMAN,  P.  J.,  and  MacLEA^  and  I^BVEN- 
TKITT,  J  J. 

Aea  A.  Ailing,  for  appellant. 

Lamb,  Orsbome  &  Petty,  for  respondent. 

FREEDMAN,  P.  J.  This  action  was  brought  by  the  plaintiff  to 
recover  damages  for  false  and  fraudulent  representations  alleged  to 
have  been  made  by  the  defendant  to  the  plaintiff  to  induce  him  to 
purchase  50  shares  of  stock  of  the  Dry-Goods  Commiadon  Company, 
a  corporation  organized  under  the  laws  of  the  state  of  New  Jersey. 
Upon  appeals  to  this  court  from  judgments  of  the  city  court  the  weight 
of  evidence  cannot  be  considei%d.  Bogan  t.  Wright,  22  Misc.  Bep. 
94,  48  N.  T.  Snpp.  546;  Kreizer  v.  Allaire,  16  Misc.  Rep.  6,  37  K.  Y. 
Supp.  687;  Railroad  Co.  v.  Ebling,  100  N.  Y.  98,  2  N.  E.  878. 

The  only  questions  to  be  determined  by  this  court  are  those  of  law 
arising  upon  exceptions  duly  taken.  Our  attention  has  been  spe- 
cially called  by  the  appellant  herein  to  this.  In  his  charge  to  the 
jury  tbe  trial  judge  used  this  language: 

**If  TOD  believe  tbe  plaHrtHTs  statement,  and  Uiat  von  find  for  blm.  the 
amonnt  of  damages  be  anstklned  will  be  tbe  difference  between  what  be  paid 
for  tbe  stock,  via.  92,000,  and  what  It  brought  In  cash  when  tbls  company 
was  wound  up;  and  from  tbe  testimony  we  flDd  that  difference  would  be  $1,- 
375.  to  which  anm  tbe  plalatUC  would  be  entitled  U  you  And  a  verdict  for 
him.* 
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To  this  instniction  the  defendant's  counsel  excepted.  The  court 
then  said: 

"I  don't  see  any  other  guide.  The  plaintiff  brought  the  stodc  In  a  corpora- 
tion, and  held  It  until  the  corporation  was  wound  np.  There  was  no  measnre 
of  damages,  that  I  can  aee,  except  as  to  what  was  paid  for  the  stock  and  what 
It  was  worth  when  the  company  was  wound  up." 

Sabsequenflj  the  defendant's  counsel  again  asked  the  court  to 
charge  the  jwy: 

"That,  If  the  jury  find  that  the  plaintiff  la  entitled  to  reeovet,  tlie  meamra 
of  damages.  If  any,  is  the  difference  between  the  actual  value  of  the  stock 
when  the  plaintiff  bought  It  and  what  he  paH  for  It*' 

To  which  request  the  court  said: 

"Tea,  If  It  was  as  represented.  There  Is  no  proof  what  stock  In  a  company 
like  that  would  be  worth  then,  and  therefore  I  decline  to  apply  any  other  rule 
of  damages  than  that  laid  down." 

To  which  the  defendant's  counsel  excepted. 

This  instruction  to  the  jnt^  and  refusal  to  charge  as  requested 
was  error.  Prior  to  these  requests  to  cha^  made  by  tba  defendant's 
counsd,  the  court  had  referred  to  the  damages  in  sabstantiaUy  the 
same  language,  and  tiie  rule  ttaa  laid  down  by  the  court  was  clearly 
incorrect,  and  not  tiie  true  measure  of  damages  in  actions  of  this  na- 
ture. "The  measure  of  damages  in  such  a  case  is  the  difference  in 
value  of  the  stock  as  the  condition  of  the  company  issuing  it  really 
was  and  as  the  purchaser  was  fraudulently  induced  to  beliere  it  was." 
Hubbell  V.  Meigs,  50  N.  Y.  480.  "It  is  the  value  at  the  time  the  fraud 
was  committed  which  measures  the  liability  of  the  person  who  com* 
mitted  the  fraud."  Haight  v.  Hayt,  19  N.  T.  471.  This  rule  is  too 
well  settled  to  need  extended  citations  In  its  support  ^ke  jury  in 
the  case  at  bar  rendered  a  judgment  in  favor  of  ^e  plaintifl  for  the 
exact  amount  referred  to  in  the  judge's  charge  as  being  the  measure 
of  damages.  As  the  judgment  must,  for  this  reason,  be  reversed,  it 
is  unnecessary  to  consider  the  other  points  raised  by  Hie  appellant. 

Judgment  of  the  general  and  trial  terms  of  the  city  court  reversed, 
and  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


(20  Misc.  Kep.  G4S.) 

OSBORN  V.  AMERICAN  INK  CO. 

(Supreme  Court,  Appellate  Term.   November  29,  1880.) 

1,  SaiiSs— Bbbach  or  Wabbamtt— Suiivital  or  Aoobptancb. 

A  bread]  of  an  egress  warranty  survives  the  acceptance,  and  the  bujer 
need  not  return  nor  offer  to  return  the  defective  goods  to  entitle  him  to 
damages. 

An  Implied  warranty  In  an  executory  contract  of  sale  sarvives  the  ac- 
ceptance, where  the  defects  were  not  dlacoveraUe  on  ordlnaiy  taupMtlon. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Second  dis- 
trict. 

Action  by  Clarence  J.  Osbom  against  the  American  Ink  Com- 
pany. From  a  judgment  for  defendant,  plaintifl  appeals.  Af- 
firmed. 


Digitized  by  Google 


SnpL  Ct) 


OSBOBM  T.  AMBBICAH  IKK  00. 


n 


Ar^ncd  before  FEBEnUAK,  P.  and  MmTiBAN  and  LBVEN- 
TBITT,  JJ. 

J.  Saward  WeM,  for  appellant 

Eiintein  &  Townaend  (M.  S.  Qaiterman,  of  coanael),  for  reBpond- 
ent. 

LEVEXTRITT,  J.  The  plaintiff  has  appealed  from  a  judgment 
in  his  favor  reduced  by  the  allowance  of  the  defendant's  counter- 
claim. Id  June,  189S,  the  plaintiff's  assignor^  one  Cabot,  obtained 
an  order  from  the  defendant  for  a  qnanti^  of  carbon  black  to  be 
aaed  in  the  preparation  of  ink.  The  goods  were  manufactured,  de* 
lirered,  and  paid  for.  Immediately  upon  receipt,  the  defendant 
began  to  use  the  carbon  black  in  making  ink  which  it  B(dd  to  print- 
ers. In  July,  1898,  its  customers  presented  complaints  of  the 
quality  of  the  ink  furnished,  and  it,  in  turn,  reported  these  com- 
plaints to  Cabot.  The  matter  was  investigated,  and  Cabot  finally 
offered  to  exchange  the  unused  balance  for  an  equal  amount  of  new 
goods.  These  new  goods  were  sent  and  accepted,  but  the  old  goods 
were  not  returned.  Thereupon,  after  assignment  of  the  claim  to 
the  plaintiff,  this  action  was  instituted  to  recover  the  purchase 
price  of  the  new  shipment.  The  defendant  connterclaimed  in  dam- 
ages for  breach  of  an  ezpress  warranty  as  to  the  quality  of  the 
former  shipment  The  justice  allowed  the  damage,  and  gave  plain* 
tiff  a  judgment  for  the  difference. 

Whatever  view  may  be  taken  of  the  warranty,  the  allowance  of 
the  connterclaim  was  proper.  The  proof  will  amply  sustain  a 
finding  of  an  express  warranty.  The  plaintiff,  who  was  Cabot's 
general  agent,  and  not  merely  his  salesman,  admitted  that  when 
he  took  the  order  he  guarantied  the  carbon  black  to  be  "free  from 
grit."*  It  was  conceded  that  that  substance  was  present  in  the  ink 
prodnced;  but  the  plaintiff  controverted  the  proof  that  the  erit 
came  from  the  carbon  black,  and  sought  to  ascribe  it  to  some  otner 
ingredient  of  the  ink.  The  evidence  introduced  fully  justified  the 
conclusion  that  the  defect  was  in  the  carbon,  and  that  hence  there 
was  a  breach  of  an  express  warranty.  This  survived  the  accept- 
ance, and  no  obligation  devolved  on  the  defendant  to  return,  or  to' 
offer  to  return,  the  defective  goods. 

The  appellant's  argument,  however,  proceeds  on  the  assumption 
that  there  was  merelyi  an  implied  warranty.  Conceding  that  to 
be  so,  the  allowance  of  the  respondent's  connterclaim  was  never- 
theless warranted  by  the  law  and  the  facts.  In  a  recent  ccwe  we 
bad  occasion  to  examine  at  some  length  the  rules  of  implied  war- 
ranty applicable  to  executory  contracts  of  sale  (Cycle  Co.  v.  Abra- 
hams, 27  Misc.  Kep.  548,  58  N.  Y.  Supp.  306),  and  we  there  held  that 
an  implied  warranty  survived  acceptance  where  the  defects  were 
latent,  and  not  discoverable  on  ordinary  inspection.  In  the  ease 
at  bar  the  question  was  litigated  whether  the  defects  were  patent 
or  latent.  The  defendant's  witnesses  testified  that  it  required 
chemical  analysis  to  detect  the  presence  of  grit  in  the  carbon 
black,  while  those  for  the  plaintiff  swore  that,  by  the  skaple  test 
of  crosiiing  «  few  particles  between  the  fingers,  grit,  if  present, 
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would  have  been  revealed.  The  finding  in  favor  of  the  coanter- 
claim  muBt  be  deemed  to  have  solved  this  disputed  question  of  fact 
in  favor  of  the  defendant  The  damages  sustained  by  it  woe  care- 
fully and  properly  proven,  and  we  find  nothing  in  the  recwd  josti- 
fying  interference  with  the  judgment 
Judgment  affirmed,  with  costs  to  the  respondent  All  concor. 


(29  Misc.  B«p.  (m.) 

BR0OK8TONE  v.  WBSOOTT  BXPBBSS  GO. 

(Supreme  C!our^  Appellate  Term.   November  29, 1809.) 

L  Carribrs— Dahaqbs  for  Nohdblivbrt. 

Wbere  goods  were  deUrered  to  an  express  cranpany  for  carriage,  and 
the  consignor,  within  two  months  after  they  were  sent  refused  to  receive 
them  back  on  the  company's  tender,  made  because  the  consignee  could  not 
be  found,  and  the  value  of  the  goods  at  the  time  of  tender  was  the  same 
as  at  the  time  the  company  received  them,  the  consignor  cannot  recover 
back  the  goods  and  damages  a^nst  the  company  for  nondelivery. 

IL  Plead tNG— Ah  BNDMBNT — Replevin. 

An  action  for  damages  for  a  carrier's  failure  to  deliver  gooda  sbonld  not 
be  changed  to  ohe  of  replevin. 

Appeal  from  municipal  court,  borough  of  Manhattan,  First  dis- 
trict 

Action  by  Samuel  Brookstone  against  the  Wescott  Express  CJom- 
pany.  From  a  judgment  for  plaintiff,  defendant  appeals.  Be- 
versed  and  remanded. 

Argued  before  FBEEDMAN,  P.  J»  and  MacLRAN  and  JMYES- 
TRITT,  JJ. 

Harrison  &  Oriffln,  for  appellant 
William  Stuart,  for  respondent 

FtUEEDMAN,  P.  J.  The  complaint  in  this  action  alleges  that 
on  or  about  the  20th  of  June,  1898,  the  plaintiff  delivered  to  the 
defendant,  at  one  of  its  agencies,  a  certain  package  for  transpor- 
tation to  one  W.  C.  Welsh,  at  Bath  Beach,  N.  Y.,  paying  the  charges 
therefor,  and  then  asks  for  damages  for  the  valne  of  the  property 
on  account  of  its  nondelivery.  The  answer  admits  the  delivery  of 
the  package  at  one  of  the  defendant's  agencies,  and  that  it  was 
received  by  one  of  the  employ^  of  the  defendant  for  Moore's  Ex- 
press, and  alleges  that  afterwards  it  was,  upon  ascertaining  that 
Moore's  Express  did  not  run  to  Bath  Beach,  delivered  to  Kelly's 
Express;  that  Kelly's  Express  transported  the  package  to  its  place 
of  destination,  and  to  the  address  marked  upon  the  package;  that 
the  consignee  could  not  be  found,  although  search  and  inquiry  were 
made;  that  subsequently,  at  the  request  of  the  plaintiff,  the  pack- 
age was  traced,  and  on  August  13,  1898,  returned,  and  tendered 
to  the  plaintiff,  who  refused  to  receive  the  goods.  Upon  the  trial, 
it  was  admitted  that  the  valne  of  the  goods  was  flS,  and  that  ther 
were  delivered  to  one  of  the  defendant's  agencies,  as  above  stated. 
But  two  witnesses  were  sworn,  and  both  were  called  by,  and  on 
the  part  of,  the  plaintiff.   One  was  the  plaintiff*!  employ^  who  sent 
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the  package  to  the  defendant's  office,  and  the  other  the  consignee 
of  the  goods.  It  was  not  shown  by  either  of  these  witnesses  that 
the  goods  were  lost.  On  the  contrary,  it  was  shown  that  the  goods 
had  been  traced,  and  returned  to  the  office  of  the  defendant,  and 
that  they  were  then  there,  ready  for  delivery  to  the  plaintiff.  It 
was  not  shown  that  the  goods  were  of  any  less  value  at  the  time 
of  the  trial  than  when  delivered  to  the  defendant  for  transporta- 
tion, and  it  was  shown  tluit  the  only  effort  made  by  the  plaintiff  . 
to  obtain  his  goods  was  to  reqnest  the  defendant  to  trace  the 
goods,  which  was  done,  and  the  goods  tendered  to  the  plaintiff  the 
last  of  Angnst,  1S9S. 

After  a  denial  by  the  court  of  a  motion  made  by  the  defendant 
tif  dismiss  the  complaint,  and  denial  of  an  offer  to  show  that  the 
consignee  did  not  reside  at  the  address  given  upon  the  package^  the 
court  said:  "Judgment  for  the  plaintiff  for  the  possession  of  the 
property,  and  I  assess  the  damages  at  f5."  This  was  error.  The 
record  fails  to  show  that  the  plaintiff  suffered  any  damage  what- 
ever, and  there  was  affirmative  testimony  to  the  effect  that  the 
goods  contained  in  the  package  were  woith  the  same  at  the  time 
of  the  tender  of  them  to  the  plaintiff  as  at  the  time  of  their  deliv- 
er to  the  defendant  for  carriage.  Moreover,  the  action  should  not  " 
have  been  changed  from  one  of  damages  to  one  in  replevin. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  iU>ide  the  event  All  concur. 


(29  Ml8C  Bep.  S68.) 

McLEOD  T.  HUNTBB. 
(Sopreme  Court  Trtal  Term,  New  York  County.   November  ST.  1800.) 

L  NoT^'KESciMtoH  aw  Contbaciv- Cohsidbratiom. 

Plaintiff  advanced  money  to  defendant  for  a  joint  undertaking  which 
did  not  meet  tbeir  expectations.  Defendant  agreed  to  "call  It  off,"  and  re- 
turned to  plaintiff  a  part  of  the  money  advanced,  and  gave  bim  a  note 
for  the  balance.  Held  to  constltnte  a  rescission  of  the  original  contract, 
and  to  be  a  sufficient  consideration  for  the  note. 

Il  Note — Time  or  Patmbnt — Parol  Evidrkce. 

Under  Laws  1897,  c.  612,  {  26.  subd.  2,  which  provides  that  an  Instni* 
meat  la  payable  on  demand  where  no  time  for  payment  Is  expressed,  a 
note  which  promises  to  pay  a  certain  sum.  without  fixing  a  time  of  pay- 
ment, is  due  on  demand,  and  oral  evidence  is  Inadmissible  to  show  an 
agreement  otberwlae. 

K  Saxx— RxciTAi*— Fob  Valub  Rbcbitbd. 

Failure  to  recite  therein  that  a  note  waa  given  tar  value  received  does 
not  affect  its  legal  import,  or  weaken  the  presuQiption  that  It  was  given  for 
value. 

Action  by  Alexander  A.  McLeod  against  James  0.  Hunter  on  a 
note.   Judgment  for  plaintiff. 

James  Armstrong,  for  plaintiff. 
Hastings  &  Gleason,  for  defendant. 

licADAM,  J.  The  plaintiff  advanced  to  the  defendant  (3,000,  to 
be  lued  in  a  joint  ventore  exploring  for  iron  ore  on  certain  lands  in 
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Hinnesota  supposed  to  contain  rich  mineral  deposits.  'Rte  result  did 
not  meet  expectations,  and,  the  jdaintiff  com]^aining  to  the  defend- 
ant, the  latter  said:  'This  thing  is  no  good;  we  will  have  to  call  it 
off,  and  I  will  give  you  back  yonr  money,"  to  which  the  plaintiff  re- 
plied, "All  right."  The  plaintiff  then  said  he  wanted  some  evidence 
of  tiie  debt,  whereupon  the  defendant  returned  |1,000  of  the  money, 
and  for  the  balance  of  92,000  gave  his  promissory  note, — the  one  in 
suit, — thereby  effectually  rescinding  the  mining  contract  under  which 
the  deposit  was  made.  Anson,  Gont.  (Am.  Ed.  by  Huflent)  S33. 
Such  rescission  meant  the  abrogation  and  annulling  of  the  mining 
contract,  and  the  restoration  of  the  parties  to  the  position  they  oc- 
cupied before  such  contract  was  made.  Hie  consideration  for  the 
rescisflion  was  the  f 1,000  and  the  note  in  suit,  and  the  consideratioii 
for  the  note  was  the  rescission  of  the  cpntract,  the  one  validating 
the  other,  leaving  the  mining  ventnre  entirely  in  the  hands  of  the 
defendant,  to  continue  future  operations  as  he  pleased.  Jt  tbej 
proved  successful,  the  gains  would  belong  exclusively  to  the  defend- 
ant. If  they  failed,  tie  loss  would  be  his.  Under  such  circum- 
stances the  defense  of  want  of  consideration  is  without  merit.  The 
,pote,  omitting  the  date  and  signature,  is  in  these  words:  *1  prom- 
ise to  pay  to  the  order  of  A.  A.  McLeod  f 2,000,  at  his  oflflce,  N.  T. 
City."  Such  a  note  is,  by  law,  payable  on  demand  (laws  1897,  c.  612, 
§  26,  sttbd.  2),  and  in  this  respect  it  cannot  be  varied  by  oral  evi- 
dence (Shddon  V.  Heatott,  88  Hun,  635,  639,  34  K.  Y.  Bupp.  866; 
Thompson  v.  Ketchum,  S  Johns.  191;  Herrick  v.  Bennett,  Id.  374; 
Gaylord  v.  Van  Loan,  15  Wend.  308;  Cornell  v.  Moulton,  3  Denio, 
12;  Van  Allen  v.  Allen,  1  Hilt.  524).  The  omission  of  the  words 
*'for  value  received"  does  not  impair  the  note,  affect  its  legal  import, 
or  weaken  the  presumption  that  it  was  given  for  value.  TTinaman 
V.  Birdsall,  2  £.  D.  Smith,  395;  1  Daniel,  Neg.  Inst.  §  108.  There 
being  no  substantial  defense,  judgment  must  be  directed  for  the 
plaintiff. 


<44  App.  Dlv.  613.) 

BBAINARD  v.  NASSAU  ELECTRIC  R.  GO. 

(Snpreme  Court,  Appellate  Division,  Second  De^rtment  November  28, 1890.) 

1.  Street  Railroads— Running  op  Cars— Neolioence. 

Bvldence  that  a  passenger,  who  was  Btandlog  on  the  running  board  of 
a  street  car,  where  he  had  ridden  (or  some  distance,  on  account  of  Its 
crowded  condition,  and  maintained  his  position,  was  thrown  off  by  a 
enidden  violent  jerk  of  the  car,  Justifies  a  finding  that  the  fall  was  due  to 
negligence  In  the  operation  of  the  car. 
Same— CoNTRtBCTORT  Nboliqekcb. 

A  man  who  surrenders  his  seat  on  a  crowded  street  car  to  a  woman,  and 
stands  on  the  rnnnlng  board  of  the  car.  Is  not,  as  matter  of  law,  negligent. 
S.  Save. 

Riding  on  the  running  board  of  a  crowded  street  car  la  not  per  ae  negll- 
genoe. 

Appeal  from  trial  term.  Kings  county. 

Action  by  Bertha  Brainard,  as  administratrix  of  the  goods,  etc.,  of 
Louis  Brainard,  deceased,  against  the  Nassau  Electric  Bailroad  Corn- 
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penr.  From  a  judgment  dismissing  her  complaint,  plaintifF  appeals. 
Beversed. 

Argued  befcve  aOOJ>BIGH,  P.  and  OULLBN,  BABTLETT, 
HATCH,  and  WOODWABD,  JJ. 

George  A.  Strong  (H.  W.  Bridges,  on  the  brief),  for  appellant. 
Stephen  C  Baldwin  (Frederick  A.  Martyn,  <»i  the  brief),  for  re- 
spondent 

HATCH,  J.  The  evidence,  as  we  view  it,  would  have  warranted 
the  condosion  that  the  deceased  was  thrown  from  the  car  by  reason 
of  a  sudden  violent  jerk  of  a  character  inconsistent  with  its  prudent 
and  careful  management.  Tliis  condition  we  have  already  held  suffi- 
cient to  warrant  a  finding  of  negligence  in  the  operation  of  the  car, 
and  there  is  nothing,  so  far  as  we  are  able  to  discover,  in  the  circum- 
stance of  this  case,  which  removes  it  from  the  application  of  the  rule. 
Hassen  t.  Bailroad  Co.,  H  App.  Div.  71,  63  N.  Y.  Supp.  1069;  Doch- 
tormann  t.  Bailroad  Go.,  32  App.  Dir.  18,  B&  N.  T.  Snpp.  1061. 
It  is  fair  to  assume,  we  think,  that  the  deceased,  as  he  stood  upon  the 
running  board  of  the  car,  was  using  such  means  as  were  famished 
for  security  to  a  perscm  standing  thereon.  He  had  ridden  some  dis- 
tance, and  maintained  his  position,  and  the  language  of  one  of  the 
witnesses  who  saw  him  is  that,  as  "the  jerk  came,  •  •  •  Mr.  Brain- 
ard  was  knocked  off."  The  language  of  the  other  witnesses,  and  the 
fact  that  a  person  must  use  a  support  to  remain  upon  the  running 
board  while  a  car  is  in  motion,  justify  the  inference  that  it  was  the 
sodden  Jerk  which  caused  the  faU,  and  not  any  lack  of  making  use  of 
the  supports.  The  car  was  crowded  with  passengers,  and  riding  upon 
the  running  board  was  not  per  se  negligence.  The  fact  that  de- 
ceased had  an  opportunity  to  ocmyy  the  seat  vacated  by  his  wife,  and 
voluntarily  surrendered  such  right  to  another  passenger,  does  not 
chai^  him  with  contributory  negligence,  as  matter  of  law.  Such 
question  is  usually  one  ct  fact,  and  is  dependent  upon  the  circum- 
stances. Lehr  v.  Railroad  Co.,  8  N.  Y.  St.  Kep.  813;  Id.,  118  N.  Y. 
556,  23  N.  E.  889;  StUl  v.  Railroad  Co.,  32  App.  Dir.  276,  62  K.  T. 
Bapp.  975.  In  the  invsent  case  the  surrender  was  made  to  a  woman, 
who  may  be  presumed  to  hare  been  weaker  than  the  deceased.  Cus- 
tom, even  at  Coney  Island,  has  not  deadened  all  sense  of  courtesy; 
and,  if  it  had,  we  should  continue  to  think  that  the  law  of  negligence 
has  still  a  sufficient  respect  for  the  amenities  of  life  as  not  per  se  to 
charge  as  negligence  the  surrender  of  a  seat  by  a  man  to  a  woman. 
The  judgment  should  be  reversed,  and  a  new  trial  granted. 

Judgment  reversed,  and  new  trial  granted;  costs  to  abide  the  event  All 

-concur. 


<44  App.  Dlv.  S8S.) 

KISSAU  T.  BBSMSRMAN. 
<SiipnBie  Oonrt,  Appellate  DlvlMon,  Second  Department   November  28,  1880.) 

ATTOBHBT— DSflBKB  OT  SSTLIr— AOTIOH  VOB  COHPEMBATION— COUBTBBCUIM. 

A  counterclaim.  In  an  action  by  an  attorney  to  recover  for  professional 
Bervlces,  alleged  tbat  the  attorney  agreed  to  prosecute  an  action  for 
defendant  without  compensation  unless  he  procured  Judgment;  that  the 
complaint  whl<di  he  drew  In  such  action  stated  no  cause  of  action,  so  that 
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defendant  could  not  hare  succeeded  tbereln  If  he  had  gone  to  trial;  that 
the  attorney  withdrew  from  such  case,  and  refused  to  proceed  with  It,  and 
had  notified  defendant  to  procure  other  counsel,  and  had  given  a  robstitu- 
tlon  of  attomeya  to  such  other  counsel  employed  by  defendant;  that  de- 
fendant, after  anch  subBtltntion,  obtained  leave  to  discontlniie  such  action 
on  payment  of  $75  taxable  coftts,  and  defendant  had  been  compelled  to  pay 
$175  on  account  of  t^e  mistake,  carelessness,  and  advice  of  plaintiff  with 
reference  to  said  action.  Held,  that  the  coimterclatm  did  not  state  facts 
Butilcient  to  constitute  a  cause  of  action  against  plaintiff. 

Appeal  from  special  term,  Qneena  county. 

Action  by  Edward  V.  B.  Kissam  against  John  W.  Bremerman  to 
recover  for  professional  serviceB  rendered  by  an  attorney.  I>efend- 
ant  set  np  a  coimterclaim,  to  which  the  plaintift  demurred.  The  de- 
murrer was  overruled,  and,  from  the  order  oTermling  the  demurrer 
(see  57  N.  Y.  Snpp.  890),  the  plaintiff  appealed.  Berc^sed. 

Argued  before  GOODMOH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Edward  V.  B.  Kissam,  pro  se. 
Charles  S.  Simpkins,  for  respondent. 

WHiLABD  BARTLETT,  J.  This  action  Is  brought  to  recover 
9 100,  alleged  to  be  the  value  of  pntfessional  services  rendered  by  the 
plaintiff  to  the  defendant  as  an  attorney  and  counselor  at  law,  and 
flO  paid  out  for  the  defendant  in  the  course  of  such  services.  The 
answer  denies  the  aJleged  employment  positively,  and  then  proceeds, 
in  the  third,  fourth,  and  fifth  subdivisions  thereof,  to  set  up  facts,  on 
information  aud  belief,  which,  according  to  the  defendant,  constitute 
a  counterclaim  in  his  behalf  for  the  sum  of  |175.  The  plaintiff  de- 
murred to  this  part  of  the  answer,  on  the  ground  that  the  alleged 
counterclaim  was  not  of  the  character  specified  in  section  501  of  the 
Code  of  CMtII  Procedure,  and  also  because  "said  counterclaim  does  not 
state  facts  suilicient  to  constitute  a  counterclaim."  This  second  ob- 
jection, we  think,  must  be  r^arded  as  equivalent  to  the  objection 
contemplated  by  section  495  of  the  Code  of  Civil  Procedure,  that  "the 
counterclaim  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action."  The  demurrer  was  overruled  at  special  term,  with  leave  to 
the  plaintiff  to  reply  on  payment  of  costs.  The  only  question  dis- 
cussed in  the  opinion  of  ^e  learned  judge  below  is  whether  the  al- 
leged counterclaim  arose  out  of  the  contract  or  transaction  set  forth 
in  the  complaint,  or  was  connected  with  the  subject  of  tiie  action. 
We  do  not  deem  it  necessary,  however,  to  pass  upon  this  point,  as  we 
are  satisfied  that  no  cause  of  action  against  the  jdaintiff  is  set  out  in 
the  third,  fourth,  and  fifth  Bubdivisions  of  the  answer,  which  contain 
the  alleged  counterclaim. 

Hie  third  subdivision  alleges  that  the  plaintiff  agreed  to  prosecute 
an  action  brought  by  the  defendant  in  the  suprme  court  in  Kings 
county  against  one  John  W.  Carter,  and  that  when  the  defendant  re- 
covered a  judgment  therein  the  plaintiff  was  to  receive  ccnnpensation 
for  his  services  in  that  suit,  but  was  to  receive  nothing  unless  plain- 
tiff procured  judgment  against  the  said  Carter,  or  a  settlement  of  the 
defendant's  claim  against  the  said  Carter.  The  fourth  subdivision 
alleges  that  in  June,  1896,  "plaintiff  abandoned  said  case,  and  refused 
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to  proceed  with  the  trial  thereof,  and  notifled  the  defendant  to  pro- 
cure other  counsel  to  proceed  with  the  said  action,"  and  that  other 
eounsd  were  procnred,  and  the  plaintiff  gave  a  substitution  to  other 
counsel  to  act  for  the  defendant  in  that  suit,  and  an  order  was  entered 
to  that  effect.  The  fifth  subdivision  of  the  answer  alleges  that  the 
defendant^  since  the  present  action  was  comm^ced,  nuule  a  motion 
in  the  aforeBaid  suit  of  Bremerman  against  Carter  to  discontinue  the 
same^  or  be  permitted  to  amend  the  complaint  therein;  that  upon  sfdd 
motion  the  defendant  was  granted  leave  to  discontinue  said  action  on 
payment  of  the  taxable  costs,  amounting  to  $75,  or  to  amend  his  cona- 
plaint  therein  on  payment  of  |B0;  that  the  complaint  which  the  i^ain- 
tiff  drew  in  that  suit  showed  no  cause  of  action  whatever  against 
Garter,  bo  that  the  defendant  could  not  have  succeeded  therein  if  he 
had  gone  to  trial;  and  that  the  said  action  has  been  discontinued,  and 
defendant  has  been  compelled  to  pay  f  175  "on  account  of  the  mistake, 
carelessness,  and  advice  of  the  i^intiff  herein  with  reference  to  said 
action," 

This  is  a  fair  statement  of  the  whole  counterclaim,  and  we  are  un- 
able to  find  anything  in  it  sufiBcient  to  charge  the  plaintiff  witb  any 
liability  to  the  defendant  either  on  contract  or  in  tart.  There  is  no 
averment  that  the  plaintiff's  abandonment  of  the  Carter  Case  resulted 
in  Atxj  damage  to  the  plaintiff,  or  that  he  was  thereby  put  to  any 
expense.  The  gist  at  the  counterclaim,  therefore,  is  not  to  be  found 
in  this  part  of  the  answer. 

Nor  does  the  all^ation  that  the  C(Knplaint  in  tiie  Carter  Case 
showed  no  cause  of  action  necessarily  import  any  n^ligence  on  the 
part  of  the  attorney  who  drew  it.  An  attorney  does  not  guaranty  the 
sofficiency  at  every  pleading  prepared  by  him  or  under  his  direction, 
bat  he  is  responsible  to  his  client  only  for  those  mistakes  as  a  pleader 
which  indicate  a  lack  on  his  part  of  the  attainments  and  diligence 
o<»nmonly  possessed  and  ex»cised  by  legal  practitioners  of  ordinary 
skill  and  capacity.  See  Von  Wallhoffen  v.  Newcombe,  10  Hun,  236; 
2  Shear.  &  B.  Keg.  (4tli  Ed.)  §  659.  The  mere  £act  that  a  complaint 
turns  out  to  be  demurrable  does  not  show  that  the  attorney  who  pre- 
pared it  was  incompetent  or  negligent.  If  he  sets  out  the  facts  of 
the  plaintiff's  case  fnUy  and  in  proper  form,  and  the  question  whether 
they  constitute  a  cause  of  action  or  not  is  fairly  debatable,  and  after 
being  so  advised  liis  client  desires  to  obtain  the  decision  of  the  court 
thereon,  the  attorney  is  justified  in  proceeding  with  the  suit  Courts 
often  differ  as  to  the  snffldeni^  of  a  pleading^  without  subjecting  the 
ja^^es  to  the  reproach  of  ignorance  or  incompetency  on  account  of 
their  confficting  views.  In  tiie  presrait  counterclaim  tiiere  is  no  aver- 
ment which  conveys  the  idea  that  the  insufficiency  of  the  complaint 
drawn  by  the  plaintiff  was  due  to  any  want  of  that  degree  of  knowl- 
edge and  ability  which  the  law  requires  an  attorney  to  poraess;  and 
the  statement,  in  conclusion,  that  the  defendant  has  been  compelled 
to  pay  9176  ''on  account  of  like  mistakes,  carelessness,  and  advice  of 
thei^ntifl  herein  with  reference  to  said  action,**  does  not  amount  to 
an  allegation  that  he  was  negligent  as  an  attorney  fn  drawing  the 
complaint  Indeed,  it  is  impossible  to  tell  to  which  one  of  the  several 
preceding  avemients  the  wwd  "carelessness"  is  intended  to  apply. 
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The  demOErer  Bhoald  have  been  sostalned  <m  the  groond  that  the 

counterclaim  did  not  Btate  facte  an£Bcient  to  constitate  a  cause  of 
action.  The  interlocutory  judgment  overruling  the  demurrer  must 
therefore  be  reversed,  with  costs,  and  an  interlocutory  judgment  must 
be  ^tered  raitainiiig  the  demorrer,  with  leave  to  tiie  defendant  to- 
amend  the  counterclaim  upon  payio^t  ot  the  costs.  All  concur. 


LAZABT7S  v.  SPBNOEB. 

(Snpreme  Court,  Appellate  TeEm.  November  29,  1899.) 

Atpxal— QnnBTioKS  OF  Fact— CRBDiBiLrrT  of  WmiBMBs. 

Whether  testlmooy  is  to  be  credited  deesAta  ioeoiislrtmt  statemuitB  Is- 

a  matter  resting  with  the  trial  Justice. 

Appeal  from  municipal  conrt,  borongh  of  Manhattan,  Tenth  dis- 
trict 

Action  by  Alexander  G.  Lazarus  against  Lorillard  Bpenc^. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAlj  and  LEVBN- 
TRITT,  J  J. 

John  W.  Farqahar,  for  appellant 
Joel  U.  Man,  for  respondent 

MacLEAN,  J.  Upon  a  former  appeal  to  this  tribunal  (then  con- 
stituted by  other  justices)  the  judgment  first  recovered  in  this  ac- 
tion was  reversed  because  "the  plaintiff  was  bound  by  the  state- 
ment of  the  agreement  to  which  he  had  testified,  and  could  recover 
only  by  proving  his  compliance  with  it";  and  because  it  was  **man- 
ifest  from  indisputable  evidence  that  whatever  was  done  on  this 
occasion  by  the  plaintiff,  as  well  as  any  other  services  performed 
by  him,  •  •  •  preceded  the  alleged  agreement,  and  could  not 
have  been  rendered  in  pursuance  of  it."  Lasarns  t.  Spencer,  26 
Misc.  Rep.  803,  SS  N.  Y.  Supp.  835.  Upon  the  trial  from  the  result 
of  which  comes  the  present  appeal,  the  i^aintifl,  however,  made 
such  a  statement  respecting  the  alleged  agreement  as  to  obviate 
the  grounds  so  given  for  reversal.  Whether  or  not  the  plaintiff's 
second  version  of  the  transaction  was  to  be  credited  despite  his 
inconsistent  statements  was  a  matter,  under  the  iterated  rulings 
of  this  court,  resting  with  the  trial  justice.  The  judgment,  there- 
fore, is  to  be  aflSrmed. 

Judgment  affirmed,  with  costs.  All  concur. 


(29  Misc.  Sep.  622.) 

SONN  et  al.  v.  WEISSBIANN  et  sL 

(Supreme  Oonrt,  Appellate  leim.   November  29,  1999.) 

4.  LumtARD  AND  TmrAKT— AcTioir  TOK  Rsirr— Refjlibs— 'Etidbvos. 

la  an  action  for  tent,  under  a  lease  speoiaUy  proYldiag  tlut  pUIntUE 
iboald  not  be  liable  tof  repairs,  ot  any  damage  ot  injnty  1^  water  wtaJdi 
might  be  aastaliwd  by  defendants  by  reason  of  bre^Ucage  <a  obstmctlwi 
of  the  waiter -ptpas  ta  the  bnlUUng,  evUtaBcs  of  -sndi  daaugs  was  properly 
•Beliidsd. 
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%  Saks— DiKBcTBD  Tnonrr. 

It  wu  proper  for  Uw  trial  ]odg*  to  direct  a  Tordlct  for  the  amoont  of 
rent  admitted  to  be  doe. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Hyman  Sonn  and  another  against  Henry  A.  Weissmann 
and  another  to  recover  rent  of  demist  prmises.  From  a  judg- 
ment of  the  general  term  {58  K.  Y.  SuppL  1148)  affirming  a  judgment 
of  the  trial  term  in  favor  of  plaintiffs,  defendants  appeal.  Affirmed. 

Argued  before  FBEEDMAN,  F.  J.,  and  MacLEAN  and  LEVEN- 
TBITT,  JJ. 

James,  Schell,  Elkus  &  McGuire,  for  appellants. 
Hayman  ft  Bosenthal,  for  respondents. 

MacLEAN,  J.  First  as  counterclaims  (in  'which  guise  th^  were 
withdrawn  Tolantarily  upon  the  trial),  then  as  two  separate  d^nses, 
the  defendants  pleaded,  in  answer  to  a  claim  for  rent  due  under  an 
agreement  of  letting  and  hiring  of  the  ground  floor  of  a  building  in 
the  city  of  Kew  York,  that  the  plaintiffs  had  failed  to  carry  out  the 
terms  of  the  said  agreement  on  their  part  to  be  performed,  had 
failed  to  keep  the  premises  in  a  tenantable  condition,  and  had  failed 
to  repair  and  keep  repaired,  as  agreed  by  them,  the  ceilings,  the 
plnmbing,  and  steam  pipes,  by  reason  whereof  water  was  ^owed 
to  come  down  upon  the  goods  of  the  defendants,  to  t^eir  damage  in 
the  sum  of  $1,200,  and,  furthermore,  that,  through  the  negligence 
of  the  plaintiffs  respecting  the  pipes  and  ceilings,  water  was  allowed 
to  come  through  the  floor  from  above,  to  the  damage  of  the  defend- 
ants' merchandise  in  the  sum  of  f 1,200.  It  appeared,  however,  from 
the  agreement  introduced  in  evidence,  that  the  pIaintl£Fs,  the  land- 
lords, had  not  covenanted  to  keep  the  premises  in  a  tenantable  con- 
dition, or  to  make  repairs,  and  that  they  had  carefully  jvovlded  that 
they  should  not  be  liable  for  any  damage  or  injury  by  water  whidi 
might  be  sustained  by  the  tenants,  or  by  reason  of  the  breakage, 
leakage,  or  obstmction  of  the  water  or  soil  pipes  in  or  about  the 
demised  building.  Upon  this,  the  learned  trial  justice  properly  ex- 
cluded the  evidence  offered  by  the  defendants  respecting  such  dam- 
age, and  which  could  only  have  been  received  under  some  agree- 
ment which  the  defendants  had  not  alleged,  and  directed  a  verdict 
for  the  plaintiffs  for  the  amount  of  the  rent  admittedly  doe.  The 
judgment  should  be  affirmed,  witili  costs. 

Judgment  afflnned,  with  costs.  All  concur. 


(44  App.  DlT.  592.) 

BLANK  T.  KBARNT  et  aL 

<Sii^eiiie  OourC;  Appdlato  DlTliloa,  Second  Department  Noranber  28, 1899.) 

1.  MDHiciPALrpraa— CowTRAOTs— LiOHTiTCG  Stukktb. 

Qreater  New  York  Cliarter,  |  416.  makes  It  the  doty  of  the  board 
of  public  lo^roTemente,  of  which  the  commlaaloner  of  paUlc  buildings, 
lighting,  and  siQiplles  Is  a  member,  to  prepare  and  recommend  to  the 
municipal  assembly  all  ordinances  regalatlng  the  l^hting  of  streets  and 
other  pabUe  placei,  and  all  ordinances  regnlatlDg  the  making  of  contract! 
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toT  public  work  or  supplies  by  which  the  city  Bfaall  be  liable  to  pay  money. 
Section  417  provides  that  all  proposed  ordinances  regulating  the  pubUc 
work  specified  in  section  416  must  be  adopted  by  the  board  of  public 
ImproTements,  and  submitted  to  the  municipal  assembly,  so  as  to  afford 
an  entire  rule  of  municipal  action  on  each  of  the  different  subjects  In 
said  section  specified.  Section  410  provides  that  all  contracts  for  work 
or  supplies,  except  as  oOierwIse  provided  In  the  charter,  shall  be  made 
by  the  appropriate  beads  of  departments  under  snch  resulatlons  as  shall 
be  established  by  ordinance  of  the  municipal  assemMy.  Held  that,  the 
legislative  power  of  the  municipal  assembly  beli^c  of  &  general  na.tnre,  It 
Is  not  required  that  the  Couunlsaloner  of  public  buildings,  llghthig,  and 
supplies  should  receive  express  authorization  from  the  municipal  assembly 
before  entering  Into  a  contract  for  the  lighting  of  streets  or  other  public 
places  of  the  city. 

Sl  Public  Liohtihg— Authority  to  Make  Comtract. 

Greater  New  York  Charter,  |  413,  providing  that,  except  as  therein  other- 
wise provided,  any  public  work  or  Improvement  within  the  control  of  any 
one  of  the  departments  of  the  commissioners  who  constitute  the  board  of 
pabllc  Improrements,  that  may  be  the  subject  of  a  contract,  must  first  be 
authorized  by  the  board  of  public  Improvements  and  by  the  municipal  as- 
sembly, does  not  apply  to  public  lighting  of  the  ctty,  and  hence  does  not 
restrict  the  action  of  the  commissioner  of  public  buildings,  lighting,  and 
supplies  In  making  contracts  before  receiving  express  authorization  from 
the  municipal  assembly. 

Appeal  from  ^>ecial  term,  Kings  county. 

Action  by  Joseph  Blank  against  Henry  S.  Kearny,  as  commiBsion- 
er  of  public  bnildlnga,  lighting,  and  supplies  of  the  city  of  New  York, 
and  the  city  of  New  York,  for  an  injunction.  From  an  order  of  the 
supreme  court  (59  N.  Y.  Supp.  645)  continuing  a  preliminary  injunc- 
tion, defendants  appeal.  Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CCIiLEK,  BAfiTLETT, 
HATCH,  and  WOODWARD,  JJ. 

William  J.  Carr,  for  appellants. 
James  C.  Church,  for  respondent. 

WHXABD  BARTLETT,  J.  This  is  a  taxpayer's  action,  the  pu^ 
pose  oi  which  is  to  prevent  the  commissioner  of  public  buildings,  light- 
ing, and  supplies  ot  the  city  of  New  York  from  making  contracts  for 
the  lighting  of  the  streeto,  parks,  highways,  piers,  or  public  places  in 
any  of  tibe  boroughs  of  the  said  city  until  such  contracts  shall  have 
been  ^pressly  authorized  by  the  municipal  assembly.  A  preliminary 
injunction  was  granted  restraining  the  commissioner  from  awarding, 
making,  or  signing  any  such  contracts.  This  injunction  has  been  con- 
tinued pendente  lite  by  an  order  of  the  court  at  special  term,  and  from 
that  order  the  commissioner  and  the  city  of  New  York  Iiave  appealed. 

The  appeal  involves  the  construction  of  the  several  sections  of  ttue 
Greater  New  York  charter  relating  to  the  respective  powers  of  the 
municipal  assembly  and  the  commissioner  of  public  buildings,  light- 
ing, and  supplies  in  regard  to  the  lighting  of  the  streets,  public  i4aces, 
and  public  buildings  of  the  city.  Section  49  declares  that,  subject  to 
the  provisions  of  the  act,  the  municipal  assembly  shall  have  powa 
to  make,  establish,  publish,  and  modify,  amend,  or  repeal  ordinances, 
rules,  regulations,  and  by-laws  not  inconsistent  with  the  charter,  or 
with  the  constitution  or  laws  of  the  United  States  or  of  this  state,  to 
provide  for  lighting  streets,  roads,  places,  and  avenues.  Subdivision 
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8,  last  claase.  Section  416  makes  it  the  duty  of  the  board  of  pablio 
improTementB  to  prepare  and  recommend  to  the  mnnicipal  assembly 
all  ordinances  and  resolutions  regulating  "the  lighting  of  all  pobUc 
tiioronghfares,  places,  bridges,  and  boildings."  BnbdlTision  10.  This 
board  consists  of  the  president  thereof,  the  mayor,  the  corporation 
connsel,  the  comptroller,  the  commissioner  of  water  su^Iy,  the  com- 
missioner of  highways,  the  oxnmissioner  of  street  cleaning,  the  com- 
missioner of  sewers,  the  commissioner  of  public  buildings,  lighting, 
and  supplies,  the  commissioner  of  bridges,  and  the  presidents  of  the 
several  boroughs.  Section  410.  It  is  also  charged  with  the  duty  of 
recommending  to  the  municipal  assembly  all  ordinances  and  resolu- 
tions r^nilating  "tiie  making  of  all  contracts  for  public  work  or  sup- 
iriies  and  agreements  in  relation  thereto  by'whidi  the  city  shall  be 
liable  to  pay  mon^.''  Section  416,  snbd.  18.  In  section  417  it  is 
provided  that  aH  proposed  ordinances  regulating  the  public  work  spec- 
ified in  the  previous  section  (which,  among  other  things,  specifies 
"the  lighting  of  all  public  thoroughfares,  places,  bridges,  and  build- 
ings," as  already  stated)  must  from  time  to  time  be  adopted  by  the 
board  of  puUic  improvements,  and,  after  approval  and  certificati(Mi, 
be  submitted  to  the  municipal  assembly,  whidi  shall  have  no  power 
of  amendment,  but  must  either  enact  or  reject  the  same.  All  con- 
tracts to  be  made  or  let  for  work  to  be  done  or  snpplies  to  be  fur- 
nished, except  as  in  tlie  charter  otherwise  im>Tided,  are  required  to  be 
made  by  the  appropriate  heads  of  departments,  under  such  regula- 
tions as  shall  be  established  by  ordinance  or  resolution  of  the  munici- 
pal assanbly.  Section  419.  Section  573  of  the  charter,  which  relates 
to  the  jurisdiction  of  th^commissioner  of  public  buildings,  lighting, 
and  supplies,  gives  that  officer  cognizance  and  control  of  "the  making 
and  pei^ormance  of  contracts  when  duly  authorized  in  accordance 
with  the  provisions  of  this  act,  and  for  the  execution  of  the  same  in  the 
matter  of  f nraishing  the  city  or  any  part  thereof,  with  gas,  electridly 
or  any  other  illuminant";  and  pursuant  to  section  587  the  ccHumis- 
sioner,  "binder  and  fn  conformity  to  the  ordinance  r^ulating  c<m- 
tracts,  shall  prepare  tiie  terms  and  specifications  under  which  con- 
tract shall  be  made  for  lighting  the  streets,  public  buildings,  and 
parks**  of  the  city.  Separate  lighting  contracts  are  required  to  be 
made  in  each  borough,  "or  in  such  subdivisions  of  the  city  as  may 
appear  to  the  board  of  public  improvements  and  the  municipal  assem- 
bly to  be  for  the  best  interests  of  the  city."  The  contracts  must  be 
for  tlie  term  of  one  year,  and  be  awarded  to  the  lowest  bidder.  These 
seem  to  be  the  prindpiU  statutory  provisions  bearing  upon  the  plain- 
tifTs  cause  of  action,  unless  it  is  (dfected  by  the  follo^ng  clauses  of 
section  413  of  the  charter: 

"Except  as  herein  otherwise  provided,  any  public  work  or  Improvement 
within  the  cognizance  or  control  of  any  one  or  more  of  the  departments  of  the 
ooomilasioners  who  constitute  the  board  of  public  Improvements,  that  may  be 
the  eobject  of  a  contract,  must  first  be  dnly  authorized  and  approved  by  a  reso- 
lution of  the  board  of  public  Improrements  and  an  ordinance  or  resolution  of 
the  mnnicipal  asaembly.  •  •  •  When  a  public  work  or  Inqirovement  shall 
have  duly  authorized  as  aforesaid,  then,  but  not  until  then,  it  shall  be 
lawful  for  the  proper  department  to  proceed  In  the  execution  thereof  in  accord- 
ance with  the  provUlons  and  subject  to  the  Umltatlona  of  this  act" 
eiN.Y.&~6 
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If  the  phraae,  ''any  public  work  or  improvement^''  in  thi*  aection, 
waa  intended  to  comivehend  swrice  rendered  and  EKq>^eB  famished 
in  Ganging  on  the  ordinary  fonctiona  of  the  municipality  whenever 
carried  on  thnmgh  the  agency  of  a  contract,  then  the  learned  Judge 
at  special  term  was  right  in  continuing  the  injunction.  In  onr  jn^- 
ment,  however,  section  413  of  the  Oreater  New  Toric  charter  rdates 
rather  to  public  worlES  In  the  nature  of  betterments,  and  does  not 
refer  at  all  to  such  a  matter  as  public  lighting,  which  must  con- 
stantly be  provided  for  from  day  to  day  and  month  to  month  in  the 
administration  of  the  affaire  Of  the  city.  The  section  is  headed 
''Authoridng  Public  Improvemoiti,"  a  title  which  aptly  character- 
izes its  proTuions  as  tiius  constraedf  but  which  would  be  inaccurate 
if  we  adopted  the  construction  put  upon  the  clauses  quoted  in  the 
court  below.  Of  (wurse,  there  is  a  sense  in  which  any  service  per- 
formed for  a  city,  even  the  humblest,  may  be  deemed  a  public  work; 
but  it  seems  quite  clear  to  us  that  only  enterprises  in  the  nature  of 
public  improvements  fall  within  the  purview  of  this  section  of  the 
charter. 

Being  satisfied  that  section  413  does  not  operate  to  restrict  the 
action  of  the  commissioner  of  public  buildings,  lighting,  and  sup- 
plies in  respect  to  the  annual  contracts  for  lifting  the  city,  which 
the  charter  requires  him  to  make,  let  us  inquue  wheth^  the  gen- 
eral scheme  of  the  charter  contemi^tes  an  express  authorisation 
from  the  municipal  assonbly  to  enter  into  each  particnlar  contract 
in  advance  of  the  execution  of  such  contract  by  the  commissioner, 
and  as  a  prerequisite  to  a  valid  execution  thereof,  or  whether  it  was 
not  rather  the  design  of  its  framers  that  the  municipal  assembly 
should  ordinarily  exercise  legislative  powers  over  the  subject  of 
lighting  through  the  agency  of  ordinances  of  a  general  nature,  while 
the  administrative  functions  of  the  municipality  in  re^>ect  to  light- 
ing, involving  a  multitude  of  details,  were  to  be  in  the  hands  of  the 
ccnnmistdoner.  It  seons  to  us  that  the  latter  alternative  is  the 
correct  view.  Hie  duty  imposed  upon  the  municipal  assembly  by 
section  417  of  the  charter  was  to  enact  general  ordinances,  previously 
fwmulated  by  the  board  of  public  improvements,  relating  to  the 
making  of  contracts  by  the  several  departments  of  the  city  govern- 
ment. We  do  not  mean  to  assert  that  the  municipal  assembly  might 
not  go  further,  and  legislate  as  to  a  particular  contract,  if  disposed 
so  to  do;  but  we  do  Bay  that  at  the  time  of  consolidation  tlie 
new  city  was  to  be  what  may  be  termed  a  "going  concern,"  and 
that,  in  the  absence  of  restrictive  legisUttion  by  the  municipal  as- 
sembly, the  powers  of  admiuistration  vested  by  the  charter  in  the 
commiBsiouer  of  public  buildings,  lighting,  and  supplies,  and  other 
heads  of  departments,  might  be  exercised  by  them  without  any  addi- 
tional grant  of  authority  other  than  that  found  in  the  statute.  This 
construction  was  rendered  necessary,  for  otherwise  the  failure  of  the 
municipal  assembly  to  act  in  advance  upon  each  contract  required  to 
carry  on  the  current  business  of  the  departments  would  operate  prac- 
tically as  a  suspension  of  the  administration  of  municipal  affairs, 
indeed,  it  is  not  shown  in  these  appeal  papers  that  the  municipal  as- 
sembly has  ever  even  adopted  any  general  ordinance  in  relation  to 
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street  lighting;  and  in  the  brief  of  the  corporation  coDnsel  it  is  posi- 
tirely  asserted  that  no  ordinance  on  the  subject  has  yet  been  en- 
acted. Bnt,  if  the  omission  of  the  mnnicipal  assembly  to  legislate 
in  regard  to  the  matter  were  held  to  deprive  the  commissioner  of 
public  buildings,  lighting,  and  supfdies  of  all  power  to  contract  for 
the  lighting  of  the  dty,  the  business  of  his  department,  so  far  as 
lifting  is  concerned,  would  long  since  have  been  brought  to  a  stand- 
rtilL  Section  419  of  the  charter  undoubtedly  requires  that  all  con- 
tracts for  work  to  be  done  or  supplies  to  be  fnmiahed,  except  as  oth- 
erwise provided  in  the  diarter,  shall  be  made  by  the  appropriate 
heads  of  departments  ''under  such  r^rnlations  as  shall  be  estab- 
Ushed  by  ordinance  or  resolution  Jot  the  municipal  assembly."  We 
agree  with  the  corporation  counsel  that  this  requirement  presup- 
poses the  ^stence  of  general  ordinances  to  be  obeyed;  but,  if  no 
such  regalating  ordinances  have  been  promulgated  by  the  municipal 
asaemb^,  we  think  that  the  charter  authorizes  and  pennits  the  ap- 
propriate heads  of  departments  to  go  on  nerertheleBs,  and  make 
such  contracts  as  pertain  to  the  ordinary  administration  of  the  city 
government.  The  condnsion  that  the  charter  contemplatea  gen- 
eral, rather  than  specific,  legislative  action  on  the  part  of  the  mu- 
nicipal assembly  for  the  regulation  of  contracts,  finds  strong  support 
in  the  last  clause  of  section  417,  where  we  find  this  dicection: 

"So  far  M  Toaj  be  possible  Id  the  first  Instance,  and  bo  far  as  the  public 
bnsiness  may  permit,  the  ordinances  regulating  the  matters  provided  for  In  lee- 
tkm  416  of  this  act  shall  be  submitted  to  the  monlclpal  assembly  so  as  to 
afford  an  entire  rule  of  numldpal  action  upon  each  of  the  different  subjects  In 
said  section  described  and  spedfled." 

This  appeal  presents  only  the  question  of  law  which  has  been  dis- 
cussed in  regard  to  the  power  of  the  commissioner  of  public  build- 
ings, lighting,  and  snpidies.  There  is  no  allegation  or  suggestion  of 
any  intentional  wrongdoing  on  his  part.  Having  determined  the 
question  of  lav  in  favor  of  the  defendants,  It  follows  that  the  order 
continuing  the  prdiminary  injunction  must  be  reversed,  and  the  fn- 
jnnction  ^ssolved. 

Orda  lercned,  with  |10  costs  and  disbursements  of  the  appeal,  and  Injane- 
tfon  diMotved,  with  910  costs.  All  concar. 


BAKQ  V.  McAVOY. 

(Supreme  Court,  Appellate  Term.  November  29,  1809.) 

UwmctTAL  CoDBTS—^usTSDicrroK— Appeal. 

A  judgment  of  the  municipal  court  for  plaintiff  will  be  reversed,  where 
the  record  falls  to  show  that  defiant  resides  within  the  Jurisdiction  of 
the  conrt 

Ai^)eal  from  municipal  court,  borough  of  Manhattan,  Third  district. 

Action  by  Richard  T.  Bang  against  Richard  HcAvoy.  From  a 
judgment  for  jdaintiff,  defendant  appeals.  Reversed. 

Argned  before  f!KE£DMA^,  F.  J.,  and  MacLEAN  and  LEVEN- 
TBITT,  JJ« 
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George  W.  Dease,  for  appellant 
Ch>eUef,  fihaffer  &  Eisler,  for  respondent 

FEB  CUBIAM.  The  record  failing  to  show  that  the  defendant  re- 
aides  within  the  jurisdietion  of  the  mnnicipol  court,  the  judgment 
must  be  reversed.  Tyroler  t.  Oummersbach,  28  Misc.  Rep.  151,  69 
N.  Y.  Sopp.  266.  319. 

Judgment  rerersed,  and  a  new  trial  ordered,  with  costs  to  tlie  ap- 
pellant to  abide  the  event 


(28  Misc.  Rep.  663.) 

BOUTENBEBO  T.  8CHWEITZBB. 

(Snpreme  Court,  Appellate  Tam.  November  29, 1809.) 

UuxioiPAL  Covrts—Affeal— Record— Lbttbb  of  JcencB. 

On  an  appeal  from  a  judgment  of  the  municipal  court  a  letter  written 
by  the  Justice,  stating  that  he  drew  a  certain  conclnsion  of  fact  from  the 
evidence,  will  not  be  considered,  where  It  Is  presented  for  the  court's  con- 
sideration after  tbe  appeal  has  been  argued  and  submitted. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Fonrtii  dis- 
trict 

Action  by  Louis  Boutenberg  against  Morris  Schweitzer.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed. 

Argued  before  FRERDMAN,  P.  J.,  a&d  MacLEAN  and  IiBVfiN- 
TBITT,  JJ. 

A.  S.  Weltflsch,  for  appellant 

Ashley,  Emiey  &  Rubino,  for  respondent 

LEVENTRITT,  J.  This  judgment  must  be  reversed  for  lack  of 
proof  of  the  requisite  fact  of  the  defendant's  residence  within  juris- 
diction of  the  court.  Upon  the  return  of  the  summons  the  defend- 
ant formally  insisted  that  he  was  a  nonresident,  and  presented  affida* 
Tits  containing  positive  allegations  that  at  that  time,  and  for  the 
preceding  11  years,  he  had  been  a  resident  of  Greenville,  S.  O.  Ooan- 
ter  affidavits  were  submitted  by  the  plaintiff,  whereupon  the  justice 
found  "that  the  defendant  had  a  place  of  business  in  this  city." 
This  finding  will  not  satisfy  the  jurisdictional  requirements.  ''Resi- 
deuce"  and  "place  of  business"  are  not  synonymous.  The  respondent 
evidently  recognized  this;  for,  after  the  appeal  had  been  argued  and 
submitted,  he  presented  for  our  consideration  a  letter  which  he  had 
procured  from  the  justice,  a  copy  of  which  had  been  served  on  the 
appellant's  attorneys,  to  the  effect  that  the  foregoing  statement  from 
the  record  was  incomplete,  and  that  the  justice  had  found  as  a  fact 
from  the  proof  that  the  appellant  was  a  resident  of  the  county. 
This  letter  must  be  disregarded,  as  we  cannot  go  behind  the  return 
or  amend  it  in  this  informal  manner.  There  is  at  best  a  grave  ques- 
tion whether  the  plaintiff's  affidavits,  considered  alone,  establish  resi- 
dence. They  contain  no  direct  allegation  of  fact.  These  may  per- 
haps be  supplied  on  a  rehearing,  altiiough  it  would  probably  be  ad- 
visable to  determine  the  question  of  jurisdiction,  in  disputed  cases, 
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on  oral  teatimonj,  where  opportunity  for  croas^xamination  woold 
be  afforded.  For  the  jurisdictional  defect  referred  to,  the  judgment 
mast  be  reversed.  T^oler  v.  Gummersbach,  28  Misc.  Bep.  151,  59 
J(.  Y.  Supp.  266,  319. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appe- 
lant to  abide  the  event   All  concur. 


BABMBS  et  al.  v.  TRBVOB  et  aL 

(Si^reme  Conrt,  Appellate  Dlvtoloi^  Foorth  Department  November  22,  1899.> 

t  Banks  aitp  Bankino— CoHBTiTDTroKAt  Protisiohb. 

Const.  1846,  art  8,  H  1-3,  provldlDg  for  the  formation  of  corporations, 
the  alteration  or  repeal  of  laws  or  special  acts  creating  them,  and  defining 
the  term  "corporatlonB"  as  used  in  said  article,  apply  to  banking  corpora- 
tions, though  section  7  declares  and  defines  the  UablU^  of  stockholders 
in  banks  of  Issue,  and  section  4  provides  for  chartering  savings  banks  by 
general  law,  prohibits  special  charters  to  banks,  and  requires  them  to  be 
incorporated  under  general  laws. 

IL  BaMB— LtABILITT  OW  StOCKHULDERS— C1.AIH&  BT  DBPOSITORB. 

The  stock  corporation  law  (Laws  1890.  c.  S04.  §  58)  which  applies  to> 
sto<^oIder8  of  an  buolvent  bank,  declares  that  no  stockholder  shall  be  per- 
sonally liable  for  a  corporate  debt  not  payable  within  two  years  from 
the  time  It  is  contracted,  nor  unless  the  corporation  is  sued  for  it  within 
two  years  after  U  became  due.  Beld  not  to  relieve  stockbolders  of  an  In* 
solvent  bank  from  dalms  for  deposits,  since  the  deposits  are  due,  within 
the  statute,  as  they  are  I^;ally  enforceable  at  the  option  of  the  creditor 
within  the  statotory  Ihnlt  and,  conceding  that  they  are  not  due  unless 
demanded,  the  commenc«nent  of  the  action  against  the  itockboldera  la 
equivalent  to  a  formal  demand. 

&  Sahb— RiOHT  TO  Sbt-Otf. 

A  atockbolder  who  Is  alao  a  creditor  of  an  Insolvent  bank  cannot  set 
off  Its  debt  to  hbn  against  bis  statutory  liability  for  Ita  debts.  f 

Appeal  from  equity  term,  Niagara  county. 

Action  by  Charles  A.  Barnea  and  others  against  William  W.  Trev- 
or and  others  to  enforce  the  statutory  liability  of  stockholders  of 
an  ioaolvent  bank.  From  an  interlocutory  judgment  entered  on 
a  decision  of  the  conrt  in  favor  of  plaintiffs,  defendants  appeal. 
Affirmed. 

In  1863  the  First  National  Bank  of  Lockjwrt  was  Incorporated  pursuant  to 
the  United  States  national  bank  acts,  and  In  1888  Its  corpwate  existence  was 
duly  extended  tor  the  period  of  20  years  by  the  comptroller  of  the  currency. 
In  February,  1890,  the  bank  went  Into  voluntary  liquidation,  and  on  the  Ist 
day  of  March  following  It  was.  In  vlrtae  of  ttie  provisions  of  diapter  409  of 
the  Laws  of  1882.  reorganized  as  a  state  bank,  under  the  name  of  the  Mer^ 
chants*  Bank  of  Lockport  On  the  6th  day  of  October,  1803,  the  bank,  being 
Insolvent,  suspended  business  and  closed  its  doors.  Shortly  thereafter  an  ac- 
tion waa  commenced  by  the  people,  through  the  attorney  general,  for  the  dis- 
solution of  the  corporation,  and  such  proceedings  were  had  therein  that  the 
defendant  Greene  was  du^  appointed  temporary  receiver  of  tbe  bank,  and  on 
the  26th  da7  of  December,  1808,  final  Judgment  vras  entered  in  ^e  action, 
disaolvlng  tbe  corpraatlon;  declaring  its  corporate  rights,  ^vUegea,  and  fran- 
chiaes  forf^ted;  directing  the  dlstrlbotton  of  Its  proper^  among  Its  creditors 
the  receiver,  whose  appointment  was  made  permanent;  and  perpetually 
enjoining  and  restraining  the  bank's  creditors  from  bringing  any  action  against 
it  The  capital  stock  of  tiw  Merchants'  Bank  was  |100,000,  and  at  the  thne 
of  its  failure  Its  llabllltlea  amounted  to  $191,789.27.  Under  direction  of  the 
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oonrt.  the  receiver  paid  certain  preferred  claims,  amoantins  to  $t(K865.28; 
and  he  also  paid  the  general  credlton  two  dlTldends,— one  of  30  per  cent,  and 
one  of  10  per  cent  There  still  remain  In  the  bands  of  the  receiver  varlona 
aasetB  which  cannot  he  reduced  to  money  at  the  present  time,  but  It  to  con- 
ceded that  In  no  possible  contingency  will  the  avails  of  such  aBsets  be  suffi- 
cient to  pay  the  creditora  in  foil.  This  action,  which  was  duly  authorized  by 
the  court,  was  brought  by  the  plaintiff  In  his  own  behalf,  and  for  the  benefit  of 
all  other  creditors  almllarly  situated,  to  enforce  the  statutory  liability  of  the 
itoCkholders  of  the  bank.  The  Issues  Joined  tiiereln  were  tried  by  the  conrt 
without  a  Jnry,  and  ancb  trial  resulted  in  a  dedslon  in  favor  of  the  plaintiff. 
An  Interlocntory  Judgment  was  thereupon  entered,  and  ftom  that  Judgment  this 
appeal  Is  brot^t. 

Argued  before  BARDIN,  F.  J.,  and  ADAMS,  McLENNAN, 
SPBINQ,  and  SMITH,  JJ, 

John  E.  Pound,  A.  K.  Potter,  and  W.  H.  Bansom,  for  appellants. 
David  Millar,  for  reftpondents. 

ADAMB,  J.  The  elaborate  and  exhaastive  opinion  of  the  learn- 
ed trial  justice  (23  Misc.  Rep.  197,  51  N.  Y.  Supp.  1109)  would  ren- 
der a  further  discussion  of  this  case  unprofitable,  were  it  not  for 
the  claim,  which  is  now  pressed  upon  our  attention  at  great  length 
and  with  much  earnestness,  that  certain  considerations  which  were 
advanced  by  counsel,  and  which  ara  deemed  of  vital  importance  to 
the  case,  have  heretofore  been  ovwlooked.  In  deference,  there- 
fore, to  such  contention,  we  shall  supplement  as  briefly  aa  possible 
what  has  already  been  so  well  said  with  an  expression  of  our  own 
views;  but  in  doing  this  we  shall  endeavor  to  refrain  from  reiter- 
ation of  either  facts  or  legal  principles,  so  far  aa  may  be  consistent 
with  an  intelligible  discussion  of  the  various  qnestiouB  which  the 
case  presents. 

As  has  been  suggested,  the  Merchants*  Bank  was  organized  un- 
der the  statutes  relative  to  banks,  as  the  same  were  revised  by 
chapter  409  of  the  Laws  of  1882,  and  the  liability  of  its  stockhold- 
ers, if  any,  was  fixed  by  section  125  of  that  act,  which  reads  as 
follows,  viz.: 

"Whenever  detenlt  shaB  be  made  In  the  payment  of  any  d^t  or  liability 
extracted  by  any  corporation  or  Joint-stock  association,  for  banking  purposes, 
Issuing  bank  notes  or  any  kind  of  paper  credits  to  drculate  as  money,  the 
stockholders  of  such  corporation  or  association  shall  be  Individually  req)onsIble, 
equally  and  ratably,  such  responsibility  to  be  enforced  as  hereinafter  provided 
and  In  no  other  manner,  for  the  amount  of  such  debt  or  liability,  with  interest, 
to  the  extent  of  their  respective  shares  of  stock  in  any  such  coiporaticm  or 
association,  as  herdnafter  provided." 

Ten  years  later  the  banking  law  w^as  again  revised,  and,  as  the 
result  of  such  revision,  the  provision  relative  to  the  stockholders^ 
liability  was  so  far  modified  as  to  declare  that: 

"Sxcept  as  prescribed  in  the  stock  corporation  law,  the  stockholders  of  every 
such  corporation  shall  be  Individually  responsible,  equally  and  ratably,  and  not 
one  for  another,  for  all  contracts,  debts  and  engagwpents  of  such  covporatkm 
to  the  sxtent  of  like  amount  of  tlieir  stock  ttiereln  at  tiu  par  valne  thereof,  in 
addition  to  the  amonnt  Invested  In  sodi  shares."  Laws  1892,  e.  680,  | 

This  law  went  into  effect  on  the  19th  day  of  June,  after  its  enact- 
mmt,  which  was  a  little  more  than  two  years  subsequent  to  the 
organisation  of  the  Merchants'  Bank;  and  oonsequently  the  vital 
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qaestion  vhich  presentB  itself  at  the  threshold  of  this  case  is 
whether  the  effect  of  the  act  of  1892  was  to  impose  a  new  liability 
□pcm  the  stockholders  of  a  bank  already  existing,  and,  if  so,  wheth- 
er the  creation  of  such  new  liability  was  unconstitutional,  by  rea- 
son of  the  fact  that  it  necessarily  tended  to  impair  the  obligation 
of  a  contract 

It  was  said  by  the  court  of  appeals  in  a  recent  decision  thal^ 
while  the  act  of  1892  did  change  in  some  respects  the  methods  of 
enforcing  the  liability  of  stockholders  in  banks,  it  did  not  change 
the  essential  character  of  such  liability  from  what  it  was  under 
the  statute  of  1882;  that  under  both  acts  stockholders  are  liable 
to  the  same  extent;  and  that  the  change  in  the  method  of  enforce- 
ment is  not  the  creation  of  a  new  liability.  Hirshfeld  t.  Bopp, 
146  N.  T.  84,  39  K.  E.  817.  It  is  insisted,  however,  that  the  learned 
judge  who  delivered  the  opinion  in  the  case  jast  cited  overlooked 
the  distinction  which  undoubtedly  does  exist  between  these  two 
statutes,  one  of  which  apparently  restricts  the  liability  of  stock- 
holders to  banks  of  issue,  while  the  later  one  imposes  the  liability 
upon  stockholders  of  every  banking  institution,  without  reference 
to  its  being  a  bank  of  issue;  and  it  is  argued  that  for  this  reason 
the  decision  is  deprived  of  the  force  and  authority  which  it  would 
otherwise  possess.  But  whether  the  language  to  which  reference 
has  jnst  been  made  may  be  regarded  as  an  adjudication  of  the  con- 
Btitationality  of  the  act  of  1892,  or  as  a  mere  dictum,  it  was  assert- 
ed by  the  appellate  division  of  the  First  department,  upon  a  review 
of  the  same  case  after  a  second  trial,  that  it  contained  a  correct 
statement  of  the  law,  although  such  assertion  was  based  upon  rea- 
sons different  from  those  assigned  by  the  court  of  appeals.  Id.,  27 
App.  Div.  180,  50  N.  Y.  Supp.  676.  The  case  was  subsequently  re- 
vei^ied  by  the  court  of  appeals,  but  such  reversal  left  the  question 
we  are  now  considering  undisturbed.  Same  case,  sub  nom.  Hirsh- 
feld V.  Fitzgerald,  167  N.  T;  166,  51  N.  E.  997.  It  may  be  assumed, 
therefore,  for  the  purposes  of  this  review,  that  the  act  of  1892  did 
create  a  new  liability,  and  one  which,  so  far  as  the  defendant  stock- 
hold^  are  concerned,  did  not  theretofore  exist,  inasmuch  as  the 
Merchants*  Bank  was  not  a  bank  of  issue.  It  may  also  be  assumed 
tha^  when  the  stockholders  of  the  Merchants'  Bank  accepted  the 
privileges  and  franchises  extended  to  them  under  the  general  laws 
of  the  state,  they  entered  into  a  contract  with  the  state  which  was 
as  inviolable  as  one  created  by  special  statute.  In  re  Lee  &  Go.'s 
Bank,  21  N.  Y.  9.  And,  with  this  much  settled,  we  come  at  once 
to  the  question  of  whether  or  not  the  additional  liability  which 
was  created  by  the  act  of  1892  did  impair  a  contract  which  was 
within  the  protection  of  the  constitution.  In  considering  this 
qnestion,  the  right  of  the  legislature  to  alter,  suspend,  or  repeal 
the  charter  of  any  corporation  by  reason  of  ^  the  reserve  power '  re- 
siding in  that  body  may  with  some  propriety  be  invoked,  for  such 
power  undoubtedly  was  reserved  by  the  general  act  of  1838  (Laws 
1838,  c.  260,  §  32);  and  although  this  entire  act  was  subsequently 
repealed,  without  further  reservation  of  the  power  (Laws  18^,  c. 
40^  thoe  still  remained  a  statutory  provisloa  making  *'the  char- 


Digitized  by  Google 


88  61  NSW  YORK  8UFPLBKBHT  Ot 

and  9B  N«w  Toifc  Btmte  Raportar. 

ter  of  every  ccvporation  •  •  •  subject  to  alterati<Hi,  suspen- 
Bion  and  repeal  in  the  discretion  of  the  legislature"  (1  Bev.  St.  tit. 
3,  c.  18,  §  8);  and  this  provision  was  not  repealed  until  May  1, 
1891  (Laws  1890,  c.  6&4,  §  73),  which  was  two  months  subsequent 
to  the  organization  of  the  Merchants'  Bank.  It  might  be  ai^ued 
with  some  force,  therefore,  that  the  defendant  stockholders  ac- 
cepted the  charter  of  their  bajik  with  full  knowledge  that  the  leg- 
islature conferring  it  had  reserved  unto  itself  the  power  to  am^d, 
suspend,  or  repeal  the  same.  But  it  seems  to  as  that  It  is  not  necea- 
sary  to  have  recourse  in  this  instance  to  what  is  termed  the  "re- 
serve poww"  of  the  legislature,  for  the  reason  that  the  right  to 
alter  and  amend  any  corporate  privileges  granted  by  the  state  is 
clearly  conferred  by  the  fundamental  law  itself.  By  article  8  of 
the  constitution  of  1846,  to  which  it  is  conceded  on  all  hands  the 
enactment  of  1892  must  conform,  it  was  provided,  among  other 
things,  aB  follows,  viz.: 

"Section  1.  Corporations  may  be  formed  under  general  laws;  but  shall  not 
[except  in  certain  cases]  be  created  by  special  act,"  and  that  "all  general  laws 
or  special  acts  passed  pursuant  to  this  section  may  be  altered  from  time  to 
time  or  repealed. 

"Sec.  2.  Dues  from  corporations  shall  be  secured  by  such  indlTldual  lia- 
bility of  the  corporators  and  other  means  as  may  be  prescribed  by  law. 

"Sec.  8.  The  term  corporations  as  used  In  thla  article  shall  be  construed  to 
Include  all  associations  and  Joint-stock  companies  having  any  ot  the  powers  or 
prlTlIeges  of  corporatlcms  not  possessed  by  individuals  or  partnerships." 

Here,  then,  is  conferred  upon  the  legislature,  in  unmistakable 
terms,  the  power  to  create  any  and  all  corporations  by  general  laws, 
the  right  to  alter  and  amend,  in  its  discretion,  all  such  laws,  and 
the  power  to  enact  sacb  measures  as  will  secure  the  creditors  of  all 
cprporationB  thus  formed  by  the  individual  liability  of  the  incorpora- 
tors, or  by  such  other  means  as  may  be  deemed  advisable.  How 
could  a  grant  of  legislative  power  be  more  liberally  conferred  or 
more  clearly  defined,  and  how  could  the  members  of  any  corpora- 
tion created  while  these  provisions  were  in  operation  possibly  mis- 
construe their  force  and  effect?  We  do  not  understand  the  learned 
counsel  who  argued  this  branch  of  the  case  to  claim  that  there  can 
be  any  doubt  as  to  the  true  intent  and  effect  of  the  sections*  above 
quoted,  so  far  as  corporations  generally  are  concerned.  He  does 
clidm,  however,  that  they  have  no  application  to  moneyed  or  banking 
corporations;  and,  to  support  this  claim,  our  attention  is  directed 
to  tiie  fact  that  the  remaining  sections  of  the  article  specifically  pro- 
vide for  the  creation  of  such  corporations,  and  for  the  protection  of 
their  creditors.  Thus,  section  4  provides  that  the  legislature  shall 
by  general  law  conform  all  charters  of  savings  bai^s  or  institu- 
tions for  savings  to  a  uniformity  of  rights,  powers,  and  liabilities; 
and  ihen,  after  some  further  provisions  relating  solely  to  this  class 
of  moneyed  corporations,  the  section  declares  that: 

"The  legislature  shall  have  no  power  to  pan  any  act  granting  any  special 
charter  for  banking  purposes,  but  corpomtions  or  associations  may  be  ftemed 
for  such  purposes'  under  general  laws.** 

And  it  is  ai^ed  that  this  last  provision,  wh^  taken  in  connec- 
tion with  section.  1,  which  declares  and  defines  the  liabilities  of 


Digitized  by  Google 


Snpu  Gt) 


BABNSB  T.  TBBVOB. 


89 


stockholden  "In  every  corporation  and  joint-stock  association  for 
banking  purposes,  issuing  bank  notes  or  any  kind  of  paper  credits 
to  circulate  as  money,"  substantially  as  the  same  is  dedared  and  de- 
fined in  the  act  of  1882,  indicates  an  intention  upon  the  part  of  the 
framers  of  the  constitution  to  make  special  {wovision  for  the  forma- 
tion and  regulation  of  banking  institutions,  and  that  consequently 
the  legislature,  in  any  enactments  pertaining  to  this  class  of  corpo- 
rations, must  be  guided  and  controlled  by  these  special  provisions, 
to  the  exclusion  of  those  which  have  a  more  general  application. 
This  proposition  is  certain^  {Hresented  with  much  ingenuity,  and 
it  is  supported  by  an  argument  :d>oimding  in  subtle  reasoning  and 
forceful,  if  not  persuasive,  suggestion.  But  this  ai^oment,  f<dlowed 
to  its  logical  conclusion,  necessarily  leaves  the  legislatiure  powerless 
to  impose  any  liability  whatever  upon  the  stockholders  of  a  moneyed 
corporation,  unless  such  corporation  happens  to  be  a  bank  of  issue; 
for,  unless  sections  1  and  2  of  article  8  confer  that  power,  it  is  with- 
out constitutional  sanction.  Surely  so  grave  and  serious  an  omis- 
sion ought  not  to  be  imputed  to  the  framers  of  the  constitution, 
constructed  at  a  period  in  our  history  when  all  that  p^tains  to  a 
safe  and  correct  syst^  of  banking  was  uppermost  in  the  minds  of 
financiers  ai^  statesmen.  It  is  a  familiar  role  of  construction  tiiat 
a  constitution  is  not  to  be  interpreted  in  the  same  manner  and  upon 
precisely  the  same  lines  as  is  an  act  of  the  legislature.  In  re  Lee 
&  Co/s  Bank,  supra.  It  is  rather  to  be  regarded  as  the  embodiment 
of  such  principles  as  in  the  opinion  of  its  framers  are  best  calculated 
to  produce  good  government  and  promote  general  prosperity.  It  is 
not  to  be  doubted  that  this  was  the  animating  spirit  of  those  who 
were  responsible  for  the  constitution  of  1846,  and  we  think  it  is  im- 
possible to  study  that  instrument  with  any  degree  of  care  without 
reaching  the  condusion  that  among  the  raorms  which  it  was  de- 
signed to  inaugurate  was  that  of  creating  corporations  by  general 
laws,  instead  of  by  special  act,  as  theretofore,  and  of  amplifying  the 
powers  of  the  legislature  to  such  an  extent  that  the  charter  of  any 
and  all  corporations  thus  created  might  be  altered,  suspended,  or 
repealed  in  any  reasonable  manner  whenever,  in  the  wisdom  of  that 
body,  it  might  seem  expedient  so  to  do.  It  may  be  said,  in  explana- 
tion of  the  preference  which  is  apparently  given  by  the  language  of 
section  7  to  creditors  of  banks  of  iasue,  that  at  the  time  the  consti- 
tution of  1846  was  adopted  a  very  large  majority  of  banking  institu- 
tions, aside  from  those  organized  and  conducted  for  savings  only, 
were  banks  ot  issue;  and  while  such  institutions  were,  in  one  sense, 
a  public  convenience,  they  were  neverthdess  a  disturbing  element  in 
commercial  and  private  interests,  for  the  security  which  holders  of 
such  a  circulating  medium  possessed  was  frequently  inadequate,  and 
it  was  doubtless  because  of  this  fact  that  special  provision  was  made 
to  guard  and  protect  as  far  as  possible  the  creditors  of  such  insti- 
tutions. But  this  was  done,  as  we  think,  without  any  design  of  ex- 
dnding  from  similar  protection  the  creditors  of  corporations  which 
were  not  banks  of  issue. 

We  do  not  pretend  to  have  answered  epeciflcally  every  argument 
advanced  by  the  learned  counsel  in  sui^rt  of  bis  contention.  ■  That 
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cotild  not  be  done  within  tfae  Unuts  of  an  ordinary  opinion.   But  we 

have  endeavored  to  indicate  in  a  general  way  why  we  think  the  con- 
clusion reached  l^y  the  trial  court  upon  this  feature  of  the  case  is 
correct,  and  that  must  suffice,  so  far  as  this  appeal  is  concerned. 
In  this  connection  it  is  proper  to  add  that  this  case  is  easily  dis- 
tlngaishable  from  that  of  Boad  Co.  v.  Jod  (recently  decided  by  tliia 
court)  41  App.  Div.  43,  58  N.  Y.  Supp.  346,  and  we  trust  that  we  have 
not  failed  to  make  clear  such  distinction.  However  that  may  be, 
the  distingniBhing  features  may  be  briefly  aommarised  as  follows, 
TiK.:  The  case  cited  was  one  in  which  the  legislatnre,  In  the  exer- 
cise of  its  reserve  power,  attempted  to  deprive  a  corporation  of  its 
property.  ■  His  we  held  could  not  be  done,  although  we  recognized 
and  conceded  the  right  of  the  legislature  to  limit  or  increase  the 
burdens  of  a  corporation  to  any  extent  within  the  scope  and  object 
for  which  it  was  created.  In  the  present  case  we  simply  decide  that 
the  liability  of  stockholders  may  be  increased  by  legislative  enact- 
ment, not  by  virtue  of  any  reserve  power,  but  becanse  ezpreBsly 
authorized  by  the  fundamental  law  itself. 

Tfae  fnrtfaer  point  is  made  that  the  defendant  stockholders  are 
not  liable  for  any  debts  existing  by  reason  of  deposits  in  the  bank 
made  in  the  ordinary  course  of  banking  business,  nor  for  moneys 
deposited  for  which  certificates  of  deposit  were  furnished  by  the 
bank.  It  will  be  remembered  that  section  52  of  the  act  of  1^2 
excepted  from  its  operation  a  certain  provision,  which  will  be  found 
in  section  66  of  the  stock  corporation  law,  and  which  declares  that: 

"No  stockholder  shall  be  personally  liable  for  any  debt  of  the  corporation  not 
payable  within  two  years  from  the  time  It  Is  contracted,  nor  unless  an  action 
for  Its  collection  sball  be  brought  against  the  corporation  within  two  years 
after  th«  debt  became  due."  Laws  1680,  c.  5iH,  1 687 

In  view  of  this  qualifying  clause,  it  is  now  contended  that,  even 
if  it  be  held  that  the  liability  imposed  by  the  act  of  1892  was  a 
valid  exercise  of  legislative  power,  the  claims  for  which  this  ac- 
tion is  brought  were  not  payable  within  the  time  prescribed  by  the 
statute,  inasmuch  as  they  were  deposits,  and  did  not  become  due 
until  demand  made.  It  is  undoubtedly  a  correct  assumption  that 
deposits  in  a  bank  are  not  due  until  a  demand  and  refusal  have 
taken  place.  Smiley  v.  Fry,  100  TS-.  Y.  262,  3  N.  E.  186;  Hunger  t. 
Bank,  85  N.  T.  680;  Pardee  v.  Fish,  60  N.  T.  265;  Dorman  r.  Gan- 
non, 4  App.  Div.  458,  38  N.  T.  Supp.  659.  But  nevertheless  money 
thus  deposited  does  become  due  the  moment  such  demand  is  made, 
and  it  consequently  lies  within  the  power  of  the  depositor  to  per- 
fect his  right  of  action  at  any  time  he  may  see  fit  so  to  do.  A  debt 
is  due  when  it  is  legally  enforceable,  and  if,  at  the  option  of  the 
creditor,  it  may  be  enforced  within  the  statutory  limit,  then  we 
think  it  may  be  said  to  l)e  due  within  that  limit.  The  learned 
counsel  invokes  what  is  known  as  the  "rule  of  reasonable  construc- 
tion" in  aid  of  his  contention.  This  certainly  is  a  safe  rale  to 
adopt  in  any  case,  for  it  is  one  which  often  requires  more  strem 
to  be  laid  upon  the  spirit  than  upon  the  letter  of  a  statute;  and 
it  is  also  one  which,  if  followed,  will  genially  avoid  "palpable  in- 
justice^ contradiction,  and  absurdity."    1  Kent,  Comm.  p.  462. 
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When  applied  to  the  statute  now  under  consideration,  we  think  it 
will  demonstrate  at  once  that  deposits  payable  on  demand  are, 
within  the  true  intent  and  meaning  of  the  statute,  debts  payable 
within  two  years;  for,  now  that  there  are  no  state  banks  of  issue, 
deposits  constitute  a  very  large  proportion  of  every  bank's  indebt- 
edness, and,  unless  such  debts  are  within  the  contemplation  of 
the  act  of  1S92,  the  liabili^  imposed  by  that  statute  would  be  of 
little  or  no  benefit,  and  as  a  protective  measure  it  would  conse- 
quently prove  an  absurdity.  But,  if  necessary,  another  perfect 
and  complete  answer  could  be  furnished  to  the  contention  of  the 
learned  counsel.  It  will  hardly  be  denied,  we  assume,  that  had 
the  plaintiffs  made  a  formal  demand  of  the  amount  of  their  re* 
spective  deposits  of  the  bank  before  commencing  this  action,  and 
such  demand  had  been  refused,  their  claims  would  not  then  have 
become  due;  and,  if  so,  why  does  not  the  commencement  of  the 
action,  which  is  in  effect  a  demand,  produce  the  same  result?  We 
think  there  can  be  but- one  answer  to  this  question,  especially  when 
it  is  remembered  that  the  bank  had  closed  its  doors,  and  was  in 
a  condition  of  such  notorious  Insolvency  as  to  reduce  a  formal  de- 
mand to  the  merest  idle  ceremony.  Sickles  v.  Herold,  149  N.  T. 
332,  43  N.  E.  852;  Hirshfeld  v.  Bopp,  supra. 

It  only  remains  to  add  that  the  right  claimed  by  the  defendant 
Thomxmon  to  offset  an  indebtedness  due  him  from  the  bank  against 
his  liability  for  its  debts  appears  to  have  been  settled  adversely 
to  his  contention.  Garrison  v.  Howe,  17  N.  Y.  458;  In  re  Empire 
City  Bank,  18  N.  T.  199. 

Oar  conclusion  of  the  whole  matter,  therefore,  is  that  the  case 
was  correctly  disposed  of  by  the  trial  court,  and  that  the  judgment 
appealed  from  should  consequently  be  aflBnned. 

Judgment  afBrmed,  with  costs.  All  concur,  except  HAEDIN, 
P.  J.,  not  voting. 


<44  App.  Dir.  S87.) 

WALKEB  V.  BABRUANN. 

(Snpreme  Cbnrt,  Appellate  Dlrblon,  Second  Department  November  28,  1809.) 

L  AppKAif— Rbtobk— Loot  Tbstimont. 

Where  the  testlmoar  lu  the  lower  court  Is  not  Included  fn  the  return 
on  appeal,  because  It  has  been  lost,  Code  CIt.  Proc.  9  3056,  authorizes  the 
putlea  to  the  appeal  to  present  affidavits  to  the  appellate  court  showing 
the  evidence  taken  npon  the  trial,  and,  upon  the  proof  thus  furnished,  the 
appellate  court  Is  to  detennlse  the  appeal  as  if  a  return  had  been  duly 
made;  and  hence  a  motlmi  to  compel  the  trial  Judge  to  make  an  amended 
return  will  be  denied. 

t,  Bahb— McNioiPAii  Courts. 

Code  Giv.  Proc.  I  8066,  which  provides  that,  when  the  justloe  Is  unable 
to  make  a  return,  "the  appellate  court  may  receive  affldavlte,  or  examine 
witnesses,  as  to  the  evidence  and  other  proceedings  taken,  and  the  Judg- 
ment rendered,  before  the  Justice;  and  may  determine  the  appeal,  as  If  a 
ntnm  bad  been  duly  made  by  the  Justice"  sf pUes  to  apprals  from  tbs 
municipal  court 

Appeal  from  special  term. 
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Action  by  Mrs.  Frank  Walker  against  Jacob  B.  Baennann.  Jndg- 
ment  for  plaintiff.  Defendant  appeals.  Motion  for  a  further  or 
amended  return.  Denied. 

Argued  before  GOODiaOH,  P.  J.,  and  CULLEN,  BARTLETT, 

*  HATCH,  and  WOODWABD,  JJ. 

Ashley,  Emley  &  Kubino,  for  tiie  motion. 

Gieenliall  Schevy,  opposed. 

PER  CURIAM.  This  is  a  motion  to  compel  one  of  the  justices  of 
the  municipal  court  of  the  city  of  New  York  to  make  a  further  or 
amended  return.  The  evidence  which  was  takoi  upon  the  trial  is 
wholly  omitted  from  the  return  before  us.  In  answer  to  the  motion 
it  is  made  to  appear,  by  the  affidavits  of  the  justice  and  of  the  official 
stenographer  who  took  the  testimony,  that  the  stenographer  took  the 
minutes  to  the  court  in  August  last,  with  the  intention  of  filing  them, 
but  has  never  since  been  able  to  find  them.  The  shorthand  notes  being 
lost,  he  is  unable  to  fumiA  a  transcript  of  the  evidence.  Under  these 
circumstances,  an  order  compelling  the  justice  to  make  a  further  re- 
turn would  evidently  be  ineffectual  The  proper  conrse  to  be  pursued 

*  VB  prescribed  by  section  3056  of  the  Code  of  Civil  Procedure,  which 
provides  that,  where  the  justice  is  unable  to  make  a  return,  '^he 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as  to  the 
evidence  and  other  proceedings  taken,  and  the  judgment  rendered, 
before  the  justice;  and  may  determine  the  appeal,  as  if  a  return  had 
been  duly  made  by  the  justice."  This  provision  applied  to  appeals 
from  district  courts  in  the  city  of  New  York,  and  now  applies  to  ap- 
peals from  the  municipal  court  McOorern  v.  Eldredge  (Com.  PI.) 
20  N.  Y.  Supp.  6S4.  The  parties  to  the  appeal  may  present  affida- 
vits to  this  court  showing  what  was  the  evidence  taken  upon  the 
trial,  and  upon  the  proof  thus  furnished  we  will  endeavor  to  deter- 
mine the  appeal,  under  the  authority  of  the  section  cited. 


029  Misc.  Rep.  G23.) 

POLIiAE  T.  METROPOLITAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Term.   November  29,  1890.) 

Afpbal — Review — EvroENCB. 

On  an  appeal  from  an  order  of  the  general  term  affirming  a  Judgment 
of  the  trial  term  of  the  city  court,  and  from  an  order  refusing  a  new  trial, 
the  evidence  will  be  scrutinized  only  so  far  as  la  necessary  to  determine 
whether  there  1b  any  evidence  suflSdent  to  support  the  concloslons  of  the 
verdict 

Ai9)eal  from  city  court  of  Ne^r  York,  general  term. 

Action  by  Ida  Pollak  against  the  Metropolitan  Street-Eailway  Com- 
pany. Prom  a  judgment  of  the  general  term  (58  N.  Y.  Supp.  1133) 
affirming  a  judgment  for  plaintiff  and  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  FB£ED2dAN,  P.  J.,  and  HacLEAN  and  LEVEX- 
TRITT,  JJ. 
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Henry  A.  Bobinson,  for  appellant 
Horwita  &  Samaels,  for  respondent 

MacLEAN,  J.  The  appellant  urges  as  grievanceB  tliat  evidence 
was  received  improperly,  and  that  the  verdict,  and  consequent  judg- 
ment, were  for  an  excessive  amount.  Neither  is  made  out  here. 
Where,  after  a  general  verdict  has  been  rendered  upon  a  trial,  an 
order  granting  or  refusing  a  new  trial  has  been  aflSrmed  at  the  general 
term  of  the  city  court,  it  is  for  this  tribunal,  nnder  the  well-recognized 
constmction  of  the  statutory  provisions  relating  to  appeals  fronuthe 
ci^-  court,  only  to  consider  errors  of  law  presented  valid  ejccep- 
tions,  resting  upon  well-foanded  objections  or  motions,  and  the  evi- 
dence brought  up  by  the  record  Is  only  to  be  scmtinized  in  so  far  as 
is  necessary  to  make  clear  whether  or  not  there  be  any  evidence 
suflScient  to  sustain  the  conclusions;  for  a  ruling,  after  due  re- 
quest otherwise,  to  leave  undisturbed  a  verdict  or  finding  not 
supported  by  evidence,  is  itself  an  error  of  law.  Examination  of 
the  whole  case  presented  in  this  action,  with  especial  reference  to 
the  context  of  the  exceptions  taken  by  the  defendant,  discloses  no 
error  in  the  reception  of  evidence  calling  for  reversal  upon  the 
objectionB  actually  taken  at  the  trial.  Whether  or  not  the  Jury 
found  for  the  plaintiff  in  an  excessive  amount  was  a  question  of 
fact  to  be  addressed  primarily  to  the  justice,  who  saw  and  heard 
the  witnesses  in  the  very  atmosphere  and  influences  of  the  trial, 
and  eventnally  to  other  justices  deliberating  in  banc,  and  calmly 
considering  all  the  evidence  as  exhibited  on  printed  pages.  But 
this  question,  like  any  other  question  of  fact,  is  to  be  disposed  of 
in  the  court  of  original  jurisdiction,  and  not  by  this  tribunal. 
The  judgment  should  be  afiQrmed. 

Judgment  affirmed,  with  costs. 

FREEDMAN,  F.  J.,  concnrs.  LEVEKTBITT,  J.,  takes  no  part. 


L&BKIN  T.  WASHINGTON  HILLS  CO. 

(Sapreme  Court.  Appellate  Division,  Second  Department   November  28, 1899.) 

L  Master  and  Skrtaht  —  Clbtator  Acoidbnt— NBOLiaENCE— Quebtion  roR 
Jury. 

A  spring  Intended  to  aatomatlcally  lower  a  gate  In  front  of  the  shaft  of 
an  elevator  nsed  by  plaintiff  while  acting  as  porter  for  defendant  was 
left  out  of  repair  by  defendant  fw  tiiree  weeks  after  being  aotlfled  thereof, 
and  It  resulted  Id  plalntUTB  Injury.  Eeli,  that  defendant's  nei^lgence  was 
for  the  jury. 
I  Same— DBrecTiTB  Appliahce— Nottce. 

That  a  servant  knew  that  an  appliance  was  out  of  order  three  weeks  be- 
fore he  was  injured  by  It  did  not  relieve  his  master  from  using  reasonable 
care  to  keep  It  safe, 
t.  Bake— Notice  to  Mabtbr. 

Where  a  shipping  clerk  had  charge  of  employes,  and  directed  the  usp  of 
an  elevator  by  plaintiff  while  a  porter  for  defendant,  and  under  the  clerk's 
direction,  notice  to  the  clerk  of  a  defect  In  the  elevator  which  Injured 
plaintiff  was  notice  to  defendant 
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4.  Samb— Rbpaib— Sbrtaht's  Right  to  Assume. 

The  gate  to  an  elevator  naed  by  pUiIntlff  while  employed  as  porter  for 
defendanl;  under  the  direction  of  a  idilpplng  clerk,  who  directed  the  ose  of 
the  elevator,  was  out  of  order,  and  plaintiff  informed  the  clerk  thereof, 
and  he  aald  that  carpenters  were  coming  to  fix  the  hatch,  and  that  he 
would  hare  the  gate  attended  to.  Thereafter,  tor  several  weeks,  plaintiff 
did  not  use  the  elevator,  but  In  the  interval  he  had  seen  lumber  on  the 
premises,  and  was  told  that  carpenters  were  at  work.  HeM,  that  be  might 
reastmabiy  assume  that  the  gate  had  been  repaired. 
H  Bamb— Act  of  Third  Fxssok— Eppbct  oh  Mastbr'b  Liabtlitt. 

Where  a  servant  was  Injured  because  of  a  defective  appliance  which 
the  master  should  hare  repaired,  the  latter  la  not  relieved  from  uablUtT 
because  a  proximate  cause  of  the  accident  vras  the  act  of  a  third  person.  If 
It  woQld  not  have  occurred  but  for  the  tBthire  to  r^alr. 

Goodrich,  P.  J.,  dissenting. 

Appeal  from  trial  term. 

Action  by  James  F.  Larkin  againat  the  Waahington  Milla  Com- 
pany for  a  personal  injury.  Plaintiff  was  nonsaitedy  and  he  ap- 
peals. Reversed. 

Argued  before  GOODBIOH,  P.  J.,  and  CULLEN,  BABTLBTT, 
HATCH,  and  WOODWARD,  JJ. 

Charles  J.  Patterson,  for  appellant 

Robert  Tbome  (Frank  V.  Johnson,  on  the  brief),  for  respondent 

WOODWARD,  J.  The  plaintiff,  a  man  32  years  of  age,  was  em- 
ployed by  the  d^mdant  in  sorting  and  shipping  goods  from  74 
and  79  Worth  street.  New  York.  The  building  is  a  five-story  stmc- 
tare,  the  defendant  occupying  the  ground  floor,  basement,  anb- 
cellar,  and  fourth  loft,  the  other  lofts  being  used  by  tenants.  Tb» 
building  was  equipped  with  a  steam  elevator  running  from  the  aub* 
cellar  to  the  last  floor,  but,  being  a  freight  elevator,  no  one  was 
regularly  employed  to  operate  it,  each  of  the  several  tenants  mak- 
ing such  nse  of  the  elevator  car  as  their  business  might  require^ 
The  elevator  ihaft  was  in  the  front  portion  of  the  building,  open- 
ing upon  the  street,  and,  for  the  purpose  of  guarding  against  ac- 
cidents at  this  point  while  the  elevator  was  in  use,  a  gate  had  been 
contrived  which  was.  raised  by  hand  when  the  elevator  car  was 
at  the  street  level,  but  which  automatically  fell  and  closed  the 
street  front  of  the  elevator  shaft  when  the  car  was  removed.  The 
plaintiff  was  not  regularly  employed  as  a  porter,  but  was  under 
the  direction  of  the  shipping  clerk,  who,  ct  intervals,  would  send 
the  plaintiff  to  the  street  to  bring  in  packages  of  goods.  On  these 
occasions  the  elevator  was  used,  by  the  direction  of  the  shipping 
clerk,  and  about  three  weeks  prior  to  the  accident — accepting,  as 
we  are  bound  to  for  the  purposes  of  this  appeal,  the  plaintiffs  ver- 
sion— the  plaintiff,  in  using  the  elevator,  discovered  that  the  spring 
which  had  been  contrived  to  let  the  gate  fall  when  the  elevator  car- 
was  removed  from  the  street  level  was  out  of  order,  and  did  not 
work  as  it  was  designed  to  do.  After  releasing  the  gate  by  hand, 
the  plaintiff  went  to  the  shipping;  clerk,  and  informed  him  of  the- 
fact  that  the  spring  was  out  of  order,  and  the  shipping  clerk  re- 
plied that  some  carpenters  were  coming  to  make  some  repairs  in  a 
day  or  two,  and  that  he  would  have  them  fix  the  spring.  A  few 
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days  later  plaintifF  saw  Bome  lomber  in  front  of  the  building^  and 
waa  told  that  the  carpentera  were  at  work.  Two  or  three  weeks 
sabsequently  the  plaintiff  was  directed  by  the  shipping  clerk  to 
go  to  the  street,  and  bring  in  a  bale  of  goods  which  had  been  de- 
posited there.  He  took  the  elevator  car  to  the  ground  floor,  raised 
the  gate  and  fastened  it,  went  ont  and  loaded  the  bale  of  goods 
apon  a  low  track,  pushed  it  around  in  front  of  the  elevator  shaft, 
and  stopped  and  looked  to  see  if  the  car  was  still  in  position.  The 
package  weighed  about  800  pounds,  and  it  was  necessary  to  push 
it  up  an  inclined  plane  to  reach  the  elevator  car.  It  was  large 
and  bulky,  and  in  order  to  move  it  the  plaintiff  was  obliged  to  get 
down  behind  it,  and  push  with  all  his  weight.  This  shut  off  his 
view  of  the  elevator  shaft,  and  during  the  time  that  he  was  push- 
ing this  loaded  truck  a  distance  of  15  or  20  feet  some  one,  without 
giving  any  warning  which  the  plaintiff  heard,  moved  the  car  to 
another  position  in  the  building.  The  gate,  which  was  designed 
to  drop  whenever  the  elevator  car  passed  a  few  feet  in  either  di- 
rection, failed  to  operate,  and  the  plaintiff  was  precipitated,  with 
his  load,  to  the  subcellar,  sostaiuing  the  injuries  for  which  he  now 
seeks  to  recover.  On  the  trial  the  learned  court  granted  a  motion 
for  a  nonsuit  upon  the  ground  that  the  plaintiff  knew  of  the  defect 
in  the  spring,  and  that  he  assumed  the  risk  arising  from  that  con- 
dition. The  plaintiff  appeals  to  this  court,  and  urges  that  the 
learned  trial  court  erred  in  granting  the  motion  for  a  nonsuit^ — a 
contention  which  we  think  to  be  sustained  by  the  facts  in  this  case. 

Where  the  dangers  of  an  employment  are  known  and  obvious, 
the  servant  may  be  fairlyi  said  to  have  contracted  with  refereuce* 
to  the  risks  which  are  incident  to  the  work;  but  the  master  is  at 
all  tim^  charged  with  the  duty  of  exercising  reasonable  care  to 
provide  the  employ^  with  a  safe  place  in  which  to  work,  and  safe 
tools  and  appliances.  The  duty  to  furnish  safe  tools  and  appli- 
ancea  is  not  an  absolute  duty,  but  is  satisfied  by  the  ez^cise  of 
reasonable  care  and  prudence  on  the  part  of  the  master  in  the 
manufacture,  selection,  and  r^wlr  of  such  appliances.  Probst  t. 
Delamater,  100  N.  Y.  266,  272,  3  N.  E.  184.  "This  is  a  duty,"  con- 
tinnes  the  court,  "which  cannot  be  delegated  to  a  servant  so  as  to 
excuse  the  master  from  damages  occurriug  through  an  omission  to 
perform  it;  yet,  when  the  master  has  exercised  all  of  the  care  and 
caution  which  a  prudent  man  would  take  for  the  safety  and  pro* 
tection  of  his  own  person,  the  law  does  not  hold  him  responsible 
for  a  defect  which  could  not  be  discovered  by  careful  inspection, 
or  the  appliance  of  appropriate  teats  to  determine  its  existence.'* 
Had  the  master,  in  the  case  at  bar,  met  this  requirement  of  the 
law?  Had  he  ocercised  that  care  and  caution  which  a  prudent 
man  would  take  for  his  own  safety  and  protection?  Obviously, 
tAis  is  not  a  question  of  law,  but  of  fact.  It  was  for  the  jury  to 
lay  whether  the  master,  in  permitting  this  defective  spring  to  re- 
nudn  three  weeks  after  he  should  have  known  of  its  defective  con- 
dition, had  exercised  that  reasonable  care  which  it  was  his  duty  to 
exercise  in  providing  this  plaintiff  with  safe  appliances.  The  fact 
that  the  plaintiff  knew  the  spring  was  oat  of  order  three  weelu  be- 
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fore  did  not  modify  the  contract  between  the  master  and  servant 

It  did  not  relieve  the  master  from  the  dnty  of  using  reasonable 
care  in  famishing  safe  appliances,  and,  under  the  circumstances  of 
Tuis  case,  notice  to  the  shipping  clerk,  who  had  charge  of  the  em 
ploy^s  and  who  directed  the  use  of  the  elevator,  was  notice  to  the 
employer.  Hankins  v.  Railroad  Co.,  142  N.  Y.  416,  422,  37  N.  E. 
466,  and  cases  there  cited;  Tomaselli  v.  Cycle  Corp.,  9  App.  Div. 
127,  41  N.  Y.  Snpp.  51.  There  was  evidence  in  the  case  that  the 
spring  had  been  out  of  order  for  a  period  of  three  months  or  more; 
that  it  worked  at  times,  and  at  other  times  did  not;  and  it  may 
be  questioned  whether  this  was  not  sufficient  to  have  charged  the 
master  with  negligence,  independent  of  any  specific  notice. 

There  is  a  plain  distinction  between  the  case  at  bar  and  Mc- 
Carthy V,  Washburn,  42  App.  Div.  252,  S8  N.  Y.  Supp.  1125.  Here 
the  jury  were  authorized  to  find,  if  they  believed  the  testimony  of 
the  plaintiff,  that  he  supposed,  and  had  reason  to  suppose,  that 
the  promise  made  by  the  defendant's  supervising  shipping  clerk 
that  the  gate  would  be  repaired  had  been  fulfilled  before  the  plain- 
tiff undertook  the  work  which  resulted  In  the  accident.  Hr.  Mul- 
doon.  the  shipping  clerk,  when  the  plaintiff  complained  to  him 
about  the  condition  of  the  gate  and  the  failure  of  the  spring  to  act, 
told  the  plaintiff  that  carpenters  were  coming  to  fix  the  hatch,  and 
that  when  th.ey  came  he  would  have  the  gate  attended  to.  Be- 
tween that  time  and  the  occasion  of  the  accident,  the  plaintiff  had 
not  used  the  elevator  on  the  ground  fioor,  where  the  gate  was. 
^  In  the  interval  he  had  seen  lumber  on  the  premises,  and  had  been 
'  told  that  carpenters  were  working  upstfUrs.  Under  these  cir- 
cumstances, the  pkiintiff  might  reasonably  assume  that  the  promise 
of  the  shipping  clerk  in  reference  to  repairing  the  gate  had  been 
carried  out,  or,  at  least,  a  jury  could  so  find.  In  McCarthy  v.  Wash- 
bum,  however,  there  was  no  room  for  any  such  inference  on  the 
part  of  the  plaintiff.  He  was  digging  in  a  sandbank  under  condi- 
tions which  he  had  already  recognized  to  be  dangerous.  He  knew 
perfectly  well,  notwithstanding  the  assurances  which  he  had  re- 
ceived from  his  employer,  that  his  employer  had  done  nothing 
whatever  to  secure  the  bank  or  lessen  the  peril;  and,  furthenoMNre, 
by  himself  continuing  the  process  of  undermining  the  bank  in 
which  he  was  at  work,  he  constantly  augmrated  the  danger  to 
which  he  was  exposed.  A  glaring  case  of  recklessness  was  thus 
presented,  in  which  there  was  no  room  for  doubt  that  the  plaintiff 
had  brought  upon  himself  the  injury  of  which  he  complained, 
while  here  the  acts  of  the  plaintiff  may  be  capable  of  a  view  which 
would  free  his  conduct  from  the  reproach  of  imprudence. 

It  is  urged  by  the  defendant  that  the  proximate  cause  of  the 
accident  was  the  moving  of  the  elevator  by  some  third  person, 
without  giving  warning,  and  that  the  defendant  cannot,  therefore, 
be  charged  with  negligence  because  of  the  defective  spring.  While 
it  is  probably  true  that,  if  the  elevator  had  not  been  moved,  the 
accident  would  not  have  occurred,  it  is  equally  true  that  if  the  gate 
had  operated  as  it  was  intended  to  do,  and  as  it  did  operate  when 
the  spring  was  in  order,  the  plaintiff  would  not  have  fallen  into  the 
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elevator  shaft;  and  when  several  proximate  caasea  contribute  to 
an  accident,  and  each  is  an  efficient  canse,  without  the  operation  of 
which  the  accident  would  not  have  occurred,  it  may  be  attributed 
to  all  or  to  any  of  the  causes.   Ring  v.  City  of  Cohoes,  77  N.  Y.  83. 

The  judgment  appealed  from  should  be  reversed  with  costs.  All 
concar,  except  GOODRICH,  P.  J.,  who  diss^ts. 

GOODRICH,  F.  J.  I  dissent  from  the  prevailing  opinion,  on  the 
ground  that  I  find  no  evidence  to  justify,  the  theory  that  the  de- 
fendant was  bound  to  keep  in  repair  the  elevator  and  gate,  or  that 
Muldoon  was  the  defendants  alter  ego. 


(2»Ml8&Bei).eBl)   

BOTHIiSIN  T.  UJHWi'lT. 

(Supreme  Court,  Special  Term.  Kings  County.   December,  1899.) 

An  action  against  a  landlord  tor  damages  for  entering  the  demised 
property  and  making  alterations  Is  wltbln  Oode  Olv.  Proc.  {  962.  requiring 
actions  to  recorer  a  judgment  affecting  a  "right"  In  realty  to  be  tried  In 
the  county  where  the  realty  Is  situated. 

Action  by  Adolph  Rothlein  against  Sara  S.  Hewitt.  Motion  to 
change  place  of  trial  sustained. 

Motion  hy  the  defendant  to  change  the  place  of  trial  from  Kings  to  New 
York  as  of  right  Action  for  damages  for  trespass  upon  real  property,  the 
complaint  being  that  the  plaiutitF  being  a  tenant  of  certain  real  estate  of  the 
defendant  In  the  city  of  New  Tork,  the  defendant  entered  thereon  by  force  and 
made  certain  alterattona  which  curtailed  tbe  size  and  use  of  the  premises, 
and  Interrupted  the  plalntUTa  business,  to  his  damage.  The  answer  pleads  a 
defense  that  the  lease  reserved  to  the  landlord  the  right  to  make  such  entry  and 
alterationa. 

Parsons,  Shepard  &  Ogden,  for  the  motion. 
Abraham  B.  Schleimer,  opposed. 

GAYNOR,  J.  This  action  is  not  included  among  those  whidi  must 
be  tried  in  the  county  where  the  subject  of  the  action  is  situated,  un* 
las  uider  the  general  provision  that  every  action  Ho  recover  or  pro- 
cure a  jodgment  •  *  *  establishing,  determining,  defining,  for- 
feiting, annnlling  or  otherwise  affecting  an  estate,  right,  title,  lien 
or  other  interest  in  real  property,"  most  be  tried  in  the  county  where 
such  real  property  is  situated.  Oode  Civ.  Proc.  §  982.  The  judg- 
ment asked  for  here  affects  the  ^'right"  of  the  defendant  to  enter  npon 
her  real  property.  Besides,  it  seems  that  every  action  of  trespass  to 
real  property  is  locaJ  to  the  county  where  such  property  is  situated. 
The  common-law  action  of  trespass  quare  clausum  fregit  was  fre- 
quently resorted  to  to  try  title,  and  was  therefore  local.  Now  even 
a  rait  in  equity  to  restrain  snch  a  trespass  is  said  to  be  local.  litch- 
field    Paper  Co.,  41  App^  Dir.  446, 68  K.  Y.  Supp.  856. 

Motion  granted. 
61N.YJEL-7 
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GENEVA  MINERAL  SPRINGS  CO..  Limited,  v.  CODBSET  et  aL 

(Snpreme  Court,  Appellate  DIrlston,  Fourth  Departmeut   Norember  22, 1899.) 

1.  COBPOBATiONs— Stock  Actuallt  Paid  m— Computation. 

Payments  for  capital  stock  of  a  corporation  tepresented  by  e^endltnres 
Id  developing  property  before  It  was  organized,  the  benefits  of  whlcb  aie 
received  by  it,  and  which  expenditures  would  doubtless  bave  been  neces- 
sary If  the  stock  bad  been  otherwise  paid  for,  may  be  computed  In  de- 
termining the  stock  actually  paid  in. 

9.  SaMB— CORPOHATE  ExiSTESCE— EeTOPPEI,  TO  DeKT. 

One  who  has  repeatedly  recognized  a  corporation  de  facto,  and  to  some 
extent  directed  Its  affairs  as  an  officer,  cannot,  when  sued  by  It,  asaert 
that  It  lacked  corporate  existence,  or  bad  lost  Its  corporate  life,  by  neglect 
to  exercise  Us  functions,  or     a  sale  of  all  Its  tangible  proper^. 

8.  Sauk— CoNTiNUANCB. 

A  corporation  once  legally  created  contlnuei,  In  the  absence  of  some 
express  statute,  until  either  Its  charter  period  has  expired,  or  Its  dlssoln- 

lion  has  been  Judicially  declared. 
4.  SrATUTB  OF  Frauds— Pleading— Necessity. 

The  statute  of  frauds  must  be  pleaded  to  be  available  as  a  defense. 
6.  Same— Estoppel. 

One  who  assisted  in  organizing  a  corporation,  and  then  consented  that  It 
might  take  tlie  place  of  himself  and  co-lessees  In  developing  a  well,  which 
It  did,  is  estopped  to  assort  that  the  assignment  of  their  rights  to  It  was 
Invalid  because  it  did  not  comply  with  the  statute  of  frauds. 

6.  SUBTERKANEAN  WaTBKS— LeAEB  OF  RiOHT  TO  BORB  WeLL — CONSTBUCXIOH — 

Estoppel. 

Under  a  lease  entitling  the  lessees  to  bore  for  gas,  oil,  or  "other  miners 

als,"  a  well  was  drilled,  and  found  to  produce  mineral  waters  possessing 
valuable  curative  properties.  Thereupon  a  corporation  was  organized  to 
develop  it,  one  of  the  lessees,  as  an  incorporator,  certifying,  In  effect, 
that  its  business  was  to  deal  In  mineral  water,  and  supply  It  for  consump- 
tion. Held,  that  the  certitleate  amounted  to  an  admission  that  the  lease 
included  within  Its  terms  mineral  waters,  and  that  he  would  not  be  per- 
mitted to  assert  that  It  did  not  when  sued  by  the  corporation  to  recover 
possession  of  the  well,  which  It  claimed  under  an  assignment  from  him 
and  bis  co-lesaees. 

7.  LBABB— COMSTBUOnOK— ArTBR-AcqUIBBD  Propebtt. 

A  demise  without  restriction  as  to  leer's  Interest  or  title  embraces 
whatever  Interest  he  has,  or  may  afterwards  acquire  In  the  demised 

premises. 

B.  Review- CoNFLiCTiNo  Evidence. 

Where  the  evidence  Is  conflicting.  It  will  not  be  weighed  on  appeal  from 
a  judgment  entered  on  a  referee's  report. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  the  Geneva  Mineral  Springs  Company,  Limited,  against 
Stephen  Coarsey,  impleaded  with  othera.  Judgment  for  plaintiff 
entered  on  the  report  of  a  referee,  and  defendant  Conrsey  appeals. 
Affirmed. 

The  plaintiff,  alleging  that  it  Is  a  corporation  duly  created  by  and  existing 
under  the  laws  of  this  state,  brings  this  action  to  recover  the  possession  of 
certain  property  consisting  of  a  flowing  well  of  mineral  water,  a  bath  house, 
pumps,  machinery,  and  fixtures,  all  of  which  were  located  upon  certain  prem- 
ises in  the  village  of  Geneva,  N.  Y.,  more  particularly  described  In  the  com- 
plaint herein,  and  which  property,  it  Is  claimed,  was  wrongfully  aud  unlawfully 
seized  and  taken  from  the  possession  of  the  plaintiff  by  the  defendants.  The 
plaintiff  asks  that  a  certain  lease,  and  a  right  to  the  possession  of  the  prem- 
ises therein  described,  and  the  benefldal  ^oyment  of  the  propniy  th^eln 
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mentioned,  may  be  decreed  to  belong  to  and  be  In  tbe  plaintiff.  The  complaint 
also  demands  that  the  appellant,  Couneyt  account  to  the  plaintiff  for  moneyi 
received  by  him  by  way  of  rents  and  royalties,  whlcb  moneys  he  has  applied 
to  his  own  use  and  benefit  under  an  arrangement  entered  into  between  him 
and  certain  of  the  other  defendants  herein.  The  defendants,  by  different  at- 
torneys, interposed  separate  answers  to  the  plaintiff's  complaint,  and  tbe  Issues 
thus  joined  were  tried  before  a  referee,  who  reported  in  favor  of  the  plaintiff, 
and  from  the  Judgment  entei'ed  upon  such  report  the  defendant  Stephen  Cour- 
sey  alone  appeals. 

Argned  before  HASDIN,  P.  and  ADAMS,  UcLENNAS, 
SPRINU,  and  SMITH,  JJ.  . 

Louie  Marshall,  for  appellant. 
JohQ  Gillette,  for  respondent. 

ADAMS,  J,  The  appellant,  who,  from  the  commencement  of  thla 
action,  has  apparently  been  the  party  more  directly  interested  than 
either  of  lus  co-defendants  in  defeating  the  jdaintifl's  right  to  recover, 
rests  his  defense  upon  four  distinct  propositions,  viz.:  (1)  That  the 
plaintiff,  never  having  been  duly  organized  as  a  corporation  in  pursu- 
ance of  the  requirements  of  chapter  611  of  the  Laws  of  1875,  has  no 
1^^  existence,  and  consequently  no  capacity  to  sue;  (2)  that  its  cor- 
porate existence,  if  any  was  ever  acquired,  has  terminated  in  conse- 
quence of  the  abandonment  of  the  enterprise  for  which  it  was  created, 
by  the  failure  of  its  officers  and  stockholders  to  bold  meetings,  by  the 
sale  of  all  its  tangible  property  under  execution,  and  by  the  nonuser 
of  its  corporate  franchises;  (3)  that  the  plaintiff  never  acquired  any 
right,  title,  or  interest  in  or  to  the  spring  which  is  the  subject-matter 
of  this  litigation,  nor  in  or  to  any  lease  of  tbe  premises  upon  which 
the  same  is  located;  and  (4)  that,  even  though  the  plaintiff  may  have 
acqaired  such  rights  as  were  granted  by  the  lease  in  question  to  the 
original  lessees,  it  did  not  acquire  any  right  to  the  mineral  water 
flowing  from  the  well  upon  the  leased  premises,  which,  it  seems,  has 
proved  to  be  of  considerable  value. 

In  order  to  determine  what  force,  if  any,  there  is  in  these  various 
contentions  of  the  appellant,  it  becomes  necessary  to  advert  to  some 
of  Hhe  leading  facts  4^  the  case  as  they  have  been  established  by  the 
learned  referee.  It  appears  that  in  the  year  1886  the  app^ant, 
StepJien  Coursey,  was  the  owner  of  an  undivided  interest  in  the  prem- 
ises in  question,  and  that  on  or  about  the  1st  day  of  December  of 
that  year  he  executed  and  delivered  a  lease  of  the  entire  premises 
"for  the  purpose  of  mining  or  boring  for  oil  or  other  minerals  for  the 
term  of  twenty  years,  or  as  long  as  found  in  paying  quantities." 
This  lease  ran  to  the  lessor,  Stephen  Coursey,  as  one  of  the  lessees, 
and  to  A.  J.  Eshenoar  and  Charles  A.  Stede,  as  co-lessees,  and  it 
provided  that,  in  case  gas  should  be  found  in  paying  qnantitieB,  and 
the  lessees  should  desire  to  convey  the  same  to  villages  and  towns  for 
heating  and  illuminating  purposes,  they  should  pay  the  lessor  for  each 
well  used  for  that  purpose.  After  tbe  execution  and  delivery  of  this 
lease,  the  lessees  therein  named  obtained  subscriptions  from  various 
persons  and  in  various  sums,  amounting  in  the  aggregate  to  about 
$2,500,  for  the  purpose  of  drilling  a  well  upon  the  leased  premises, 
and  prospecting  for  oil  or  gas;  and  shortly  thereafter  a  contract  was 
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entered  into  between  one  A.  D.  Branch  and  the  leasees  for  drUling  a 
well  npon  the  leased  premises,  and  such  well  was  thereupon  drilled, 
and  the  expense  thereof  was  paid  by  the  appellant,  Coursey,  from 
moneys  received  from  the  several  subscribers.   After  proceeding  to 
a  certain  d^th,  a  vein  of  water  was  atmck,  which,  upon  careful 
analysis,  was  found  to  possess  valuable  medicinal  properties,  and  the 
parties  interested  in  the  well  thereupon  considered  the  advisability 
of  suspending  their  ^ort  to  obtain  either  gas  or  oil,  and  utilizing 
this  mineral  water  as  an  article  of  commerce.   To  this  end  an  assess- 
ment of  12  per  cent,  upon  the  amounts  subscribed  was  made,  and  the 
same  was  paid  by  the  various  subscribers  to  the  appellant,  Coursey, 
as  treasurer  of  the  fund.   A  meeting  of  the  subscribers  was  thereafter 
called,  and  steps  were  taken  to  form  a  corporation  for  the  purpose 
of  securing  and  selling  the  mineral  wat^  obtained  from  the  well, 
and  it  was  thereupon  understood  and  agreed  by  tlie  lessees,  Eshenour, 
Stede,  and  Gonrsey,  that,  in  the  event  such  corporation  was  formed,- 
liie  lease  of  the  lands  and  premises  from  which  the  mineral  water 
was  obtained  should  belong  to  and  become  the  property  of  the  corpo- 
ration.  Thereafter,  and  on  the  ISth  day  of  September,  1886,  a  cer- 
tiflcate  for  the  formation  of  such  corporation  was  filed  in  the  office 
of  the  secretary  of  state.   This  certificate,  which  was  signed  by  the 
lessees,  Eshenonr,  Steele,  and  Coursey,  set  forth  the  facts  required 
Iqr  the  statute,  viz.  the  name  of  the  corporation,  the  object  for  which 
it  was  to  be  formed,  including  the  nature  and  location  of  its  business, 
the  amount  of  its  capital  stock  (which  was  to  be  93,000,  divided  into 
120  shares  of  925  each),  the  location  of  its  principal  business  office 
(which  was  to  be  the  village  of  Geneva,  Ontario  county,  K.  Y.),  and 
the  duration  of  the  corporation  (which  was  to  be  the  term  of  50  years). 
The  certificate  was  also  duly  acknowledged  by  the  parties  signing 
the  same,  and  upon  the  filing  thereof  a  license  was  duly  issued  by  the 
secretary  of  state  to  the  persons  named  therein,  empowering  them, 
as  commissioners,  to  open  books  for  subscription  to  the  capital  stock 
of  snch  corporation  at  such  times  and  places  as  they  might  determine. 
Snbsequentiy,  and  npon  the  14th  day  of  October,  1886,  a  certificate 
was  made  by  the  secretary  of  state,  declaring  that  the  corporation 
was  fully  organized  in  accordance  with  the  provisions  of  chapter  611 
of  the  Laws  of  1875.   Tlie  capital  stock  of  such  corporation  was 
thereupon  issued  to  the  extent  of  f2,500,  and  certificates  thereof 
were  delivered  to  the  various  parties  who  had  subscribed  to  the  fund 
raised  for  the  purpose  of  defraying  the  expenses  of  drilling  the  well  in 
proportion  to  the  amounts  severally  subscribed  by  them,  and  the  addi- 
tional 9500  of  stoc^  was  sold,  and  the  avails  thereof  paid  over  to  the 
appellant,  Coursey,  as  treasurer  of  the  corporation.  Immediately 
npon  completing  its  incorporation,  the  plaintiff  took  possesalon  of  the 
land  and  premises  upon  which  the  well  was  located,  and  also  of  the 
various  improvements  which  had  been  made  thereon,  and  proceeded 
to  conduct  the  business  of  securing  and  selling  the  water  obtained 
from  the  well,  and  of  furnishing  facilities  for  bathing  therein,  and  to 
that  end  it  erected  a  bath  house,  and  expended  considerable  sums  of 
money  in  other  improvements  and  in  advertising  and  introducing  its 
water  to  the  public;  and  this  business  was  thus  carried  on  until 
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about  the  month  of  December,  1889,  the  same  being  conducted  main- 
ly by  the  appellant,  Coursej,  as  treasurer,  and  Charles  A.  Steele,  as 
president,  of  the  coi-poration.  The  buBiness,  however,  did  not  prove 
as  successful  as  was  anticipated,  and  in  October,  1887,  the  property 
bdonging  to  the  corporation  was  sold  under  an  execution,  and  bid 
in  by  the  wife  of  Charles  A.  Steele,  and  thereafter  the  business  was 
conducted  by  her  and  her  husband,  but  apparently  with  the  consent 
and  assistance  of  the  appellant,  Coursey,  under  the  plaintiff's  cor- 
porate name,  save  that  the  word  "Limited"  was,  upon  the  advice  of 
counsel,  omitted  therefrom.  In  the  meantime  nearly  all  of  the  per- 
sons who  had  become  stockholders  by  virtue  of  their  subscriptions 
towards  the  expense  of  drilling  the  well  had  transferred  their  stock 
or  interest  to  dther  Steele  or  Coursey,  who,  with  Mrs.  Steele  and  one 
or  two  others,  were  about  the  only  persons  who  retained  any  interest 
in  the  company.  Ko  formal  meetings  of  either  stockholders  or  di- 
rectors were  had,  but  such  of  the  stockholders  as  were  left  appeared 
to  have  acquiesced  in  whatever  was  done  by  either  or  both  of  the 
managing  directors.  On  the  19th  day  of  December,  1889,  the  appel- 
lant served  a  written  notice  upon  Steele,  requiring  him  to  deliver  up 
possession  of  the  premises  in  question,  and  subsequently  he  took  pos- 
session thereof,  and  of  all  the  property  and  improvements  thereon, 
and  assumed  absolute  control  over  the  same.  Thereafter,  and  on  or 
about  the  3d  day  of  October,  1892,  he  executed  to  one  Calvin  £.  Linch, 
for  the  term  of  25  years,  a  lease  of  these  same  premises,  in  which  he 
reserved  to  himself  the  annual  rental  of  |6,000,  and  a  royalty  of  1 
cent  for  each  gallon  of  water  drawn  from  the  spring  and  shipped  from 
the  village  of  Geneva,  and  5  cents  for  each  bath  given  therein  in  the 
village  of  Geneva.  The  appellant's  wife  joined  in  this  lease,  and  the 
same  was  executed  and  acknowledged  without  the  consent  of  the 
plaintiff.  lanch  went  into  the  immediate  possession  and  occupancy 
of  the  lands  and  premises  covered  by  the  lease,  and  disposed  of  the 
waters  taken  from  the  well,  paying  to  Conrsey  and  his  wife  the  rents 
and  royalties  reserved  to  them  in  the  lease  until  on  or  about  the  10th 
day  of  January,  1894,  when,  with  the  consent  of  Coursey  and  his  wife, 
he  assigned  and  transferred  such  lease  to  the  defendant  Edward  H. 
Quantin.  At  about  the  time  of  the  assignment  of  the  lease  by  Linch 
to  Quantin,  the  defendant  the  Geneva  Mineral  Water  Company  was 
incorporated  under  the  laws  of  this  state,  the  object  of  such  incor- 
poration, as  stated  in  the  certificate  thereof,  being  virtually  the  same 
as  that  for  which  the  plaintiff  was  incorporated ;  and  thereafter,  and 
on  or  about  the  15th  day  of  January,  1894,  the  appellant,  Coursey,  and 
the  defendant  Thomas  Ooursey  and  his  wife,  without  t^e  knowledge 
or  consent  of  this  plaintiff,  executed  and  delivered  to  such  new  cor- 
poration a  lease  of  the  lands  and  premises,  and  of  the  well  and  erec- 
tions and  improvements  thereon,  for  the  term  of  50  years,  reserving 
to  themselves  an  annual  rental  of  $6,000,  payable  in  quarterly  pay- 
ments in  advance,  and  a  royalty  of  1  cent  for  each  gallon  of  water 
which  might  be  taken  from  the  spring  and  shipped  out  of  the  village 
of  Geneva  after  January  15,  1896.  The  lease  was  executed  and  de- 
livered to  the  new  corporation  with  the  knowledge  and  consent  of 
botii  Linch  uid  Quantin,  the  former  being  one  of  its  directors  ai^ 
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the  latter  its  secretary.  Immediatelj  upon  the  execution  of  such 
lease  the  Geneva  Mineral  Water  Company  entered  upon  and  took 
poBseasion  of  all  the  property  covered  thereby,  and  ever  since  has 
been,  and  is  now,  disposing  of  tlie  waters  from  the  well,  realizing 
large  profits  therefrom,  from  which  the  rents  and  royalties  reserved 
in  the  lease  have  been  paid  over  to  the  lessors  in  accordance  with  its 
terms  and  requirements. 

The  foregoing  statement  of  facts  embraces  the  main  features 
of  the  case,  although  there  are  many  other  circumstances  revealed 
by  the  record  which  possess  more  or  less  significance,  and  to  some 
of  these  reference  will  be  made  later  on.  We  think,  however,  that 
sufficient  already  appears  to  negative  the  appellant's  first  proposi- 
tion tiiat  the  plaintiff  never  had  any  corporate  existence,  for  the 
steps  taken  to  accomplish  that  result  certainly  api>ear  to  have  been 
in  strict  accord  with  the  requirements  of  the  statute,  and  the  un- 
disputed evidence  tends  to  show  that  not  only  10  per  cent.,  but 
the  entire  amount,  of  the  plaintiff's  capital  stock  was  actually  paid 
in.  It  is  true  that  all  but  f500  thereof  had  been  received  from  the 
subscriptions  and  expended  in  developing  the  well  prior  to  the 
filing  of  the  articles  of  association;  but  the  plaintiff  had  the  benefit 
of  such  expenditure,  and  would  doubtless  have  used  whatevw  might 
have  been  realized  upon  a  sale  of  its  cf^ital  stock  for  the  same 
purpose  if  the  work  of  development  had  not  already  been  per- 
formed. But,  even  if  it  could  be  said  that  there  had  not  been  a 
strict  compliance  with  all  the  requirements  of  the  statute,  we  do 
not  see  how  that  fact  would  be  available  to  the  appellant  as  a  de- 
fense to  this  action,  for  he  was  one  of  the  parties  to  the  articles 
of  association  upon  the  filing  of  which  the  corporation  was  formed, 
and  in  pursuance  of  which  it  has  assumed  to  exercise  the  fran- 
chises and  functions  ot  a  regularly  constituted  corporation.  It 
was,  consequently,  a  corporation  de  facto,  if  nothing  more,  and, 
inasmuch  as  it  was  repeatedly  recognized  as  such  by  Ihe  appellant, 
who,  to  some  extent  at  least,  directed  and  controlled  its  affairs,  it 
now  ill  becomes  him  to  assert  a  lack  of  corporate  existence.  Rail- 
road C3o.  V.  Kyle,  64  N.  Y.  185;  Vinegar  Co,  v.  Schlegel,  143  N.  T. 
637,  38  N.  E.  729. 

For  much  the  same  reason  we  think  the  appellant  has  estopped 
himself  from  asserting  that  whatever  corporate  life  the  plaintiff 
once  possessed  has  been  lost  by  the  failure  to  exercise  its  corporate 
functions,  or  by  a  sale  of  all  of  its  tangible  property.  In  saying 
this  it  may  be  assumed  that  the  r^sons  urged  by  the  appellant 
in  support  of  his  contention  actually  existed;  that  for  a  long  pe- 
riod of  time  the  plaintiff  did  omit  for  some  reason  to  make  use  of 
its  corporate  franchise;  that  from  the  latter  part  of  1886  until 
some  time  in  1894  no  meetings  of  either  directors  or  stockholders 
were  held;  that  no  reports  were  made,  and  no  oflBcers  elected; 
moreover,  that  in  1887  all  the  tangible  property  of  the  plaintiff 
was  sold  upon  execution.  And  yet  either  or  all  of  these  facts  did 
not  necessarily  work  a  dissolution  of  its  corporate  existence,  for, 
having  once  been  legally  created,  it  cannot  cease  to  ^st  of  its 
own  volition;  neither  can  its  life  be  destroyed  by  the  acts  or  omis- 
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siooB  of  one  op  all  of  its  ofiBcers.  Its  functions  may  be  suspended, 
and,  BO  far  as  accomplishing  that  for  which  it  was  created  is  con- 
cerned, it  may  become  dormant;  but,  in  the  absence  of  some  ex- 
press statutory  provision,  its  life  continues  until  either  its  charter 
I>eriod  has  expired,  or  the  court  has  decreed  a  dissolution.  Brook- 
lyn Steam-Transit  Co.  v.  CJity  of  Brooklyn,  78  N.  Y.  524-529;  People 
T.  Ballard,  134  N.  Y.  269,  32  JJ".  E.  M;  People  v.  Twaddell,  18  Hun, 
427;  Ang.  &  A.  Corp.  §§  138,  771.  But,  eren  were  this  not  the 
rale,  the  appellant,  as  has  already  been  suggested,  is  in  no  sit- 
uation to  insist  that  the  plaintiff  is  no  longer  a  legal  entity;  for, 
notwithstanding  its  failure  to  elect  oflBcers,  or  make  reports,  or 
hold  meetings,  it  was  during  this  long  period  of  inactivity  trans- 
acting more  or  leas  business  with  the  knowledge,  consent,  and 
privity  of  the  appellant  In  the  conduct  of  its  business  it  adver- 
tised the  waters  obtained  from  the  well  in  its  corporate  name,  and 
sold  such  waters  as  the  property  of  the  corporation.  It  also  con- 
tracted debts  in  its  corporate  name.  Its  property  was  assessed 
to  it  in  its  corporate  name  upon  the  assessment  rolls  of  the  town 
and  Tillage;  the  appellant  being  one  of  the  assessors  by  whom 
such  assessments  were  made.  It  was  sued  and  judgments  were 
obtained  against  it  in  its  corporate  name,  and,  in  short,  it  held 
itself  out  to,  and  was  well  known  by  the  public  as,  a  corporation. 
Furthermore,  during  this  entire  period  of  time  the  appellant  acted 
as  secretary  or  treasurer  of  the  plaintiff.  On  the  8th  day  of  No- 
vember, 1887,  as  such  treasurer,  he  verified  an  answer  in  an  action 
brought  against  the  corporation,  which  admitted  that  the  defend- 
ant therein  (this  plaintiff)  was  a  domestic  corporation.  On  the  6tb 
day  of  October  in  the  same  year  he  nnited  with  Steele  in  a  writ- 
ten consent  that  the  corporation  might  mortgage  its  real  and  per- 
sonal estate  to  secure  himself  and  Steele  for  the  sum  of  about 
|1,GOO  advanced  by  them  to  the  corporation,  and  thereafter,  as 
treasurer,  joined  in  the  execution  of  such  a  mortgage;  and  the  evi- 
dence tends  to  show,  and  is  su£Qcient  to  support  a  finding  to  that 
effect,  that  the  property  of  the  corporation  was  sold  upon  an  exe- 
cation  in  furtherance  of  a  scheme  to  which  both  Steele  and  Cour- 
se were  parties;  tiiat,  in  pursuance  of  this  scheme.  It  was  pur- 
chased by  Mrs.  Steele,  to  whom  the  money  was  furnished  for  that 
purpose  by  Oonrsey;  and  that  the  business  was  thereafter  carried 
on  in  the  manner  heretofore  described  with  his  knowledge  and  ap- 
proval. There  is  also  some  evidence  tending  to  prove  that  during 
this  same  period  an  assessment  was  made  upon  the  plaintiff's  stock- 
holders of  50  per  cent,  and  that  this  assessment  was  paid,  by  a 
portion  at  least  of  the  stockholders,  one  or  more  of  whom  paid  his 
assessment  to  the  appellant  Thus  it  will  be  seen  that  in  various 
ways  and  at  different  times  the  appellant  was  by  his  acts  and  dec- 
larations admitting  and  asserting  that  the  plaintiff  was  a  duly- 
organized  and  living  corporation;  and,  this  being  so,  he  ought  not 
now  to  be  permitted  to  dispute  that  fact.  Warehousing  Go.  v.  Bad- 
ger, 67  N.  Y.  294;  Bauk  v.  Pfeiffer,  108  N.  Y.  242,  15  N.  E.  311. 

It  is  insisted,  however,  that,  even  conceding  the  validity  of  the 
pUuntifTs  incorporation,  and  that  its  right  to  exercise  its  corporate 
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functions  had  not  terminated,  the  plaintiff  onght  not  to  maintain 
this  action,  for  the  reason  that  it  has  never  acquired  any  right  or 
title  to  the.  water  flowing  from  the  well  in  question,  inasmuch  sm 
such  right  or  title  is  an  interest  in  lands,  which  can  be  acquired 
only  by  deed  or  conveyance  in  writing.  In  short,  the  appellant's 
contention  is  that  the  assignment  to  the  plaintiff  of  the  lease  from 
Goursey  to  Steele  and  others  is  void  within  the  statute  of  frauds, 
because  not  in  writing  and  under  ^1.  To  this  contention,  how- 
ever, there  are,  as  we  think,  several  obvious  and  complete  answers. 
In  the  first  place,  the  defendants  omitted  to  set  up  the  statute  of 
frauds  in  their  answer,  and,  consequently,  within  well-settled  rules 
of  procedure,  it  is  not  now  available  to  them,  or  either  of  them, 
as  a  defense.  Matthews  v.  Matthews,  154  N.  Y.  288,  48  N.  E.  531; 
Deering  v.  Hardware  Co.,  33  App.  Div.  31,  53  N.  Y.  Supp.  513.  In 
the  second  place,  the  transfer  or  assignment  to  the  plaintiff  of 
whatever  rights  or  interests  the  lessees  mentioned  in  the  lease 
obtained  by  virtue  of  tiiat  instrument,  although  by  parol,  was  fully 
executed  by  the  plaintiff's  entering  into  the  possession  of  the  de- 
mised premises,  and  using  them  for  the  purpose  and  in  the  man- 
ner contemplated  by  the  lease,  with  the  knowledge  and  consent  of 
the  lessor,  who,  in  his  dual  capacity  of  lessor  and  lessee,  not  only 
impliedly  assented  to  the  transfer,  but  was  also  quite  ready,  ap- 
parently, to  receive  any  benefit  which  might  result  from  the  as- 
signee's operations  and  explorations  for  subterranean  products. 
In  these  circumstances  it  is  exceedingly  doubtful  whether  the  de- 
fense now  sought  to  be  interposed  would  be  available  had  it  be^ 
pleaded.  Tallman  v.  Earle  (Com.  PI.)  13  N.  Y.  Supp,  805,  and  caaes 
cited;  Sherman  v.  Engel,  18  Misc.  Rep.  484,  41 N.  Y.  Sum>.  950.  But, 
even  if  it  be  admitted  that  the  appellant's  contention  that  an  as- 
signment of  the  lease  could  not,  within  the  statute  of  frauds,  be 
effected  by  parol,  is  well  founded, — as  to  which  there  is  perhaps 
some  doubt  (Fryer  v.  Bockefeller,  63  N.  Y.  268;  Currier  v.  Howard. 
14  Gray,  511), — he  should  not  be  allowed,  under  the  circumstances 
of  this  case,  to  invoke  the  statute  to  aid  him  in  perpetrating  a 
fraud,  as  certainly  would  be  the  case  if,  after  uniting  in  the  effort 
made  to  accomplish  the  plaintiff's  incorporation,  and  then  consent- 
ing that  it  migiit  take  his  place  and  that  of  his  co-lessees  in  de- 
veloping the  well,  he  is  permitted  to  assert  that  the  assignment  is 
invalid.  Wood  v.  Rabe.  96  N.  Y.  414.  That  it  was  the  intention  of 
all  the  parties  to  the  lease  that  it  should  be  transferred  to  the 
plaintiff  as  soon  as  its  incorporation  was  duly  effected,  and  that 
such  intention  was  subsequently  carried  into  effect,  are  facts  con- 
cerning which  there  can  be  no  question.  Indeed,  we  think  it  may 
be  safely  assumed  that,  but  toe  such  understajuding  no  attempt 
would  have  been  made  to  procure  the  plaintiff's  incorporation. 

The  learned  counsel  for  the  appellant  has  elaborated  his  fourth 
proposition  with  much  care,  and  argues  at  great  length  that,  inas- 
much as  water  is  not  a  mineral,  the  right  conferred  by  the  lease 
in  question  is  simply  the  right  to  mine  or  bore  for  oil,  gas,  or  "other 
minerals,"  and  that  these  words  should  receive  a  technical  and  re- 
stricted interpretation,  and  not  one  which  would  include  mineral 
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water.  This  contention  is  amply  fortified  by  autliorities  and  cita^ 
tions  which  would  be  entitled  to  much  more  seriouB  consideration 
if  the  api)ellant  himself  had  not  given  a  practical  construction  to 
the  language  of  the  lease,  and  one  which  is  quite  the  reverse  of 
that  contended  for  by  his  counsel.  In  the  certificate  which  was 
the  initial  step  taken  to  secure  the  incorporation  of  the  plaintiflE 
the  object  and  nature  of  the  business  for  which  such  incorpora- 
tion was  sought  were  stated  to  be; 

"For  bottling  and  selling  natural  mineral  waters  and  for  the  purpose  of 
accmnulatlng.  storing,  conducting,  selling,  furnishing  and  supplying  water  tor 
mining,  domestic,  manufacturing,  municipal  and  agricultural  purposes  and  for 
the  purpose  of  furnishing  water  for  bathing  and  for  curative  purposes,  and  for 
drlDklng  as  a  bererage  and  for  medicine,  and  for  all  medicinal  purposes." 

This  certificate  was  signed  by  all  three  of  the  parties  to  the  lease, 
and  at  the  time  it  was  so  signed  and  filed  in  the  office  of  the  sec- 
retary of  state  the  well  had  been  drilled,  and  it  had  been  ascer- 
tained by  careful  experiment  and  use  tliat  the  waters  thereof  pos- 
sessed valuable  curative  properties;  and  without  doubt  it  was  to 
reap  such  commercial  benefit  as  might  accrue  from  their  sale  and 
consnmption  that  incorporation  was  sought  This  certainly  was 
tantamount  to  an  understanding  and  admission  upon  the  part  of 
the  appellant  that  the  lease  which,  as  we  have  seen,  formed  the 
basis  of,  and  constituted  the  only  inducement  for,  the  plaintiff's 
incorporation,  included  within  its  terms  mineral  water  as  well  as 
the  substances  more  specifically  mentioned  therein;  and,  in  view 
of  this  fact,  it  is  rather  late  in  the  day  to  ask  the  conrt  to  give  to 
its  language  any  other  or  different  construction. 

It  is  further  claimed  by  the  appellant  that  the  learned  referee 
erred  in  finding  that  the  appellant  should  account  to  the  plaintifE 
for  flve-sixths  of  the  rents  and  royalties  received  by  him  under  his 
lease  to  Calvin  £.  Linch  and  the  Geneva  Mineral  Water  Company, 
inasmuch  as  at  the  time  of  the  ^ecution  of  the  lease  which  is  the 
sabject-matter  of  this  action  he  was  the  owner  of  but  eleven-eigh- 
teenths of  the  property  embraced  therein.  It  will  be  seen,  however,  by 
reference  to  that  instrument,  that  the  appellant  assumed  to  lease 
all  the  premises  mentioned  therein,  and  described  as  "Coursey's 
Mill  Lot."  What  the  exact  interest  of  the  lessor  in  those  premises 
was  at  that  time  is  not  stated  in  the  lease,  but  it  does  appear  by  his 
own  admission  that  at  the  time  of  the  trial  he  was  the  owner  of 
an  undivided  five-sixths  interest  therein;  and,  inasmuch  as  the  de- 
mise was  without  words  of  restriction  as  to  the  lessor^s  interest  or 
title,  we  think  that  within  well-settled  principles  it  must  be  re- 
garded as  embracing  whatevw  interest  he  then  had  or  might  there- 
after acquire  in  the  demised  premises.  Jackson  v.  Murray,  12 
Johns.  201;  French  v.  Spencer,  21  How.  228-240;  Tefft  v.  Munson, 
57  N.  Y.  97;  Aastin  t.  Ahearne,  61  K.  Y.  6;  Badger  t.  Holmes,  6 
G^,  118. 

The  counsel  upon  either  side  of  this  case  has  been  unsparing  in 
hu  criticism  of  the  evidence  of  the  adverse  party,  and  it  is  im- 
possible to  read  the  evidence  contained  in  the  record  without  reach- 
ing the  conclusion  that  such  criticism  is  quite  justifiable.  Indeed, 
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the  case  is  so  fall  of  contradictionB  and  eqDirocatioiiB  that  a  mere 
casual  examination  thereof  forces  npon  tiie  mind  the  conviction 
that  the  principal  witnesses  were  influenced  in  their  testimony 
more  by  a  desire  to  advance  their  individual  interests  than  to  ad- 
here to  a  truthful  narration  of  the  facta  and  circumstances  which 
they  assumed  to  detail.  Aa  a  consequence,  the  evidence  before  us 
ia  not  only  conflicting  as  between  the  parties,  but  that  of  each  of 
the  principal  witnesses  is  in  direct  conflict  with  evidence  relating 
to  the  same  subject  given  by  himself  on  some  former  occasion. 
The  case  therefore  is,  at  best,  a  doubtful  one,  and  it  Is  consequent- 
ly one  in  which  this  court  will  not  assume  the  place  of  the  referee, 
and  determine  upon  conflicting  evidence  who  has  told  the  truth 
or  is  best  entitled  to  credit  Roosa  v.  Smith.  17  Hun,  139;  Pen- 
field  V.  Sage,  71  Hun,  B73,  24  N.  Y.  Supp.  994;  Irlbacker  v.  Roth,  25 
App.  Div.  290,  49  N.  Y.  Supp.  538;  O'Neill  v.  Barry,  20  App.  Div. 
121,  46  N.  Y.  Supp.  752.  We  conclude,  therefore,  that  the  judg- 
ment appealed  from  should  be  affirmed. 
Judgment  affirmed,  with  costs.  All  concur. 


<29  Hlsc.  Bep.  632.) 

BENNETT  v.  NIOK. 
(SaiH%me  Court,  Api>eUate  Term.   Norember  29,  1890.) 

1.  LAITDLOBD  and  TSNAira—NoKPATHBHT  OF  RXHT—  SuiOf  ART  PBOCKBDIHOS— 

Pbsmaturb. 

Where  rent  is  payable  !□  advance  In  two  Installments,  one  on  the  2d  and 
the  other  on  the  15tb  of  each  month,  a  summary  proceeding  tor  nonpay- 
ment of  rent,  brought  on  the  15th,  Is  not  premature,  where  the  first  Install- 
ment Is  due  and  unpaid. 

i.  BaHB— SCHMAKY  PhOCEBDIKGB— JdDQMKHT  FOR  ReNT.  . 

A  magistrate  has  no  power,  in  a  summary  proceeding  for  nonpayment 
of  rent,  to  render  a  Judgment  for  the  recoveiy  of  rent 

Appeid  from  mnnicipal  court,  borough  of  Manhattan,  Fourth  dia- 
trict 

Proceedings  by  Pauline  Bennett  against  Louis  Nick  to  recover 
possession  of  certain  premises  for  failure  to  pay  rent  From  an 
order  in  favor  of  plaintiff,  defendant  appeals.  Modified. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRTTT,  JJ. 

Alfred  R  Jaworower,  fen-  appellant 
Abraham  H.  Saraaohn,  for  respondent 

FEEEDMAN,  P.  J.  These  proceedings  were  Instituted,  upon  a 
verified  petition,  to  recover  the  possession  of  certain  premises  in 
this  city  for  the  alleged  failure  to  pay  the  rent  due  for  the  month 
of  April,  1899.  The  answer  of  the  tenant  admitted  that  the  rela- 
tion of  landlord  and  tenant  existed  between  the  parties.  Upon  the 
hearing  the  tenant  offered  no  testimony,  relying  upon  the  testi- 
mony on  the  part  of  the  landlord  as  his  defense.  The  trial  judge 
directed  the  jury  to  render  a  verdict  in  favor  of  the  landlord  for 
the  possession  of  the  premises.   The  contention  of  the  appellant 
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herdn  is  that  the  proceedings  were  prematurely  brought,  and  that 
BO  demand  for  the  payment  of  the  rent  had  been  made  prior  to  the 
commencement  of  the  action.  Neither  position  is  sustained  by  the 
ptoot  The  proceedings  were  begun  on  April  16,  1899.  The  lease 
provides  for  a  monthly  payment  in  advance  of  the  sum  of  $55.50. 
It  was  conceded  upon  the  trial,  however,  that  the  landlord  had 
agreed  to  accept  such  rent  in  two  installments, — one  of  f30,  pay- 
able on  the  2d,  and  one  of  f2S.60,  payable  on  the  15th,  of  each 
month.  The  petition  alleged  that  there  was  $56.50  due  on  the  15th 
day  of  April,  the  day  the  proceedings  were  instituted.  Assum- 
ing, as  claimed  by  the  appellant,  that  he  had  the  whole  of  that  day 
in  which  to  pay  the  last  installment  of  rent,  it  is  undisputed  that 
the  sum  of  $30  was  due  and  unpaid  on  April  2d;  and  it  is  snffl- 
cient  to  maintain  these  proceedings  to  show  that,  at  the  time 
they  were  begun,  there  was  any  rent  whatsoever  due  and  unpaid. 
Jarvis  v.  Driggs,  69  N.  Y.  147;  Bamum  v.  Pitzpatrick  (Com.  PI.) 
16  N.  Y.  Supp.  934.  There  was  also  uncontradicted  testimony 
that  not  only  was  there  a  proper  demand  made  upon  the  defend- 
ant, but  that  he  unqualifiedly  refused  to  pay  rent,  and  that  such 
demand  was  made  prior  to  the  commencement  of  these  proceed- 
ings. 

The  jury  found  a  general  verdict  in  favor  of  the  landlord.  The 
record  shows  not  only  that  the  trial  Judge  thereupon  made  the 
final  order  appealed  from,  but  also  that  he  rendered  a  judgment  in 
favor  of  the  landlord,  and  against  the  tenant,  for  the  sum  of  $55,50, 
rent  and  costs.  In  a  summary  proceeding  taken  for  the  nonpay- 
ment of  rent,  the  magistrate  has  no  power  to  render  a  judgment 
for  the  recovery  of  rent.  Jarvis  v.  Driggs,  supra  The  judgment 
must  therefore  be  modified  by  stHking  therefrom  the  recovery  of 
any  sum,  and  affirming  the  final  order  awarding  to  the  landlord  the 
deUvery  of  the  possession  of  the  premises,  and,  as  so  modified, 
affirmed,  without  costs  of  this  appeal  to  either  party. 

Judgment  modified  by  striking  therefrom  the  amount  of  recov- 
ery, aud  granting  a  final  order  awarding  to  the  landlord  the  de- 
livery of  the  possession  of  the  premises,  without  costs  of  this  ap- 
peal All  concur. 


(29  Misc.  Bep.  U52.) 

SISSINCH  V.  BERNHARDT  et  al. 

(Sapreme  Court,  Appellate  Term.   November  29. 1899.) 

WinmnB— Cbobb-Exavihatios— PBoinrxABT  Irtkrvst. 

It  ia  error  to  ^ulode  a  question  on  cross-examination  as  to  the  wit- 
ness* pecuniary  Interest  in  the  result  of  the  action. 

Appeal  from  municipal  court,  borough  of  Manhattan,  First  dis- 
trict. 

Action  by  Albert  Sissinch  against  Rika  Betnhardt  and  others. 
Judgment  for  plaintiff,  and  defendants  appeal.  Beveraed. 

Argued  before  FBEEDHAN,  P.  J.,  and  MacLEAN  and  LEVEK- 
TRITT,  J  J. 
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FaskuBz  &  Cohen,  for  appellants. 

Louis  Levy,  for  respondent. 

LEVENTRITT,  J.  This  action  was  on  a  bond  given  pursuant  to 
section  2912  of  the  Oode  of  Civil  Procedore,  and  the  sole  issue  was 

whether  the  defendant  Eika  Bernhardt,  the  principal,  was  the  gen- 
eral owner  of  certain  chattels  transferred  to  her  under  a  bill  of 
sale  from  her  husband.  The  plaintiff,  in  his  efforts  to  overcome 
the  proof  of  her  title,  introduced  the  evidence  of  tw«  witnesses, 
Adolph  Mendel  and  Julius  Kaufman,  the  original  owners  of  *he 
claim  which  was  the  foundation  of  this  suit,  and  which  the  plain- 
tiff had  acquired  through  an  intermediate  asidgnment.  On  cross- 
examination  each  of  those  witnesses  was  interrogated  as  to  his 
pecuniary  interrat  in  the  result  of  the  action.  The  evidence  was 
excluded,  and  exceptions  were  duly  taken.  'Diese  rulings  consti- 
tuted error  prejudicial  to  the  defendants.  The  interest  which  a 
witness  has  in  the  subject  of  the  controversy  is  always  a  material 
inquiry.  1  Greenl.  Ev.  §  446;  In  re  Snelling,  136  N.  Y.  515.  519, 
32  N.  E.  1006;  Vaughn  v.  Westover,  2  Hun,  43.  The  utilitv  of 
cross-examination  aimed  at  the  credibility  of  a  witness  is  seriously 
impaired  if  inquiry  into  his  relation  to  the  subject-matter  of  the 
litigation  be  restricted,  ^e  plaintifTs  recovery  in  this  action  de- 
pended largely  on  the  testimony  of  these  two  witnesses,  who  gave 
evidence  of  admissions  adverse  to  the  defendants'  contention. 
Their  disinterestedness,  therefore,  especially  when  considered  in 
the  light  of  the  slight  proof  attacking  the  bona  fides  of  the  transfer, 
became  of  material  moment.   The  judgment  must  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellants to  abide  the  event.   All  concur. 


<20  Misc.  Rep.  673.) 

PAWCETT  V.  FAWCETT. 

(Supreme  Oourt,  Special  Term,  New  York  County.  December  5,  1890.) 

L  Divorce— Serticb  or  Buuhoks— Evtdekce. 

In  on  action  for  divorce,  an  affidavit  by  plain  tiff's  brother  that  he  served 
the  Buminons  and  complaint  on  defendant  1b  inaofficient  proof  of  service. 
8.  Sauk— AnttLTBHT. 

In  an  action  against  a  wife  for  dlv<»ce,  the  nncorroborated  teatlmfmy 
of  a  single  witness  that  he  had  had  sexual  Intercourse  with  the  wife  Is 
Insufficient  evidence  of  adultery,  though  she  makes  no  appearance. 

Action  by  Joseph  Fawcctt  against  Minnie  V.  Fawcett  Bestored 

on  the  calendar. 

Wm.  A.  Sweetser,  for  plaintiff. 

GILDERSLEEVE,  J.  The  action  is  for  an  absolute  divorce,  insti- 
tuted by  the  husband.  T^e  wife  has  not  appeared  in  the  action,  and 
her  default  has  been  taken.  The  only  proof  of  service  of  the  sum- 
mons and  complaint  on  the  defendant  is  furnished  by  the  affidavit  of 
one  William  E.  Fawcett,  who,  in  addition  to  the  ordinary  allegatiuis 
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let  forOi  in  an  afBdavit  of  the  service  of  a  snnimons,  swears  that  he 
is  the  brother  of  the  plaintiff,  and  knows  the  defendant  very  well. 
\Miile,  perhaps,  this  affidavit  may,  technically  speaking,  comply  with 
the  reqnirements  of  rule  18  of  the  general  rules  of  practice,  still  I 
fliink  that,  •considering  the  close  relationship  of  the  affiant  to  the 
jdaintiff,  he  should  have  been  called  as  a  witness  and  examined  on 
the  eabject.  The  only  evidence  of  the  alleged  adultery  is  furnished 
by  a  man  named  Charles  A.  Greene,  who  testifies  that  on  the  25th 
of  August,  1899,  at  Ko.  340  West  Thirty-Seventh  street,  in  this  city, 
he,  the  said  Greene,  had  sexoal  intercourse  with  the  d^endanl  Evi- 
dence of  this  kind  should  be  received  with  caution.  When  a  man 
voluntarily  appears  in  court,  and  swears  away  the  reputation  of  a 
Toman,  who,  as  he  claims,  has  sacrificed  her  honor  for  him,  his  testi- 
mony should  he  viewed  with  suspicion.  I  am  unwilling  to  grant  a 
decree  of  divorce  against  this  woman  without  further  proof  of  the 
I^per  service  of  the  summons  and  complaint  on  the  defendant,  and 
some  corroborative  evidence  of  the  alleged  adultery. 

An  order  may  be  entered  restoring  the  case  to  the  calendar,  and 
letting  it  down  for  trial  on  the  second  Wednesday  of  December. 


(Sd  Mlac.  Bep.  670.) 

FOWLER  VOWUESL 
(Snpreme  Oonrt,  Special  Term,  New  Yoik  Ooimty.  December  S,  189D.) 

DifOICB— ADUUTKBT— EVIDKNOS. 

The  Act  that  a  wife  had  not  seen  her  husband  for  10  years,  and  that  a 
third  person  bad  met  the  husband  with  another  wcnnan,  whom  be  sup- 
posed was  his  wife,  and  who  undertook  to  delay  payment  of  goods  that  had 
been  8old  to  the  husband,  is  Insufficient  evidence  to  corroborate  the  con- 
fe»ioa  of  the  husband  that  be  was  living  with  another  woman  as  bis  wife, 
vbere  the  circumstances  as  to  the  confession  are  not  cleai^  shown,  so  as  to 
Justify  a  decree  for  divorce  on  the  ground  of  adultery. 

Action  by  Belle  Willis  Fowler  against  George  Fowler.  Restored 
on  calendar. 

Wm.  A.  Bweelser,  for  plaintiff. 

GILDEBSLEEYE,  J.  This  is  an  action  for  an  absolate  divorce, 
inititnted  by  the  wife.  The  husband  has  not  appeared  in  the  ac- 
tion, and  has  saffered  his  default  to  be  taken.  The  summons  was 
•erved  without  a  copy  of  the  complaint.  The  only  proof  of  service 
is  an  affidavit  of  one  Fernando  Wood,  who  swears  that  he  served 
the  "foregoing"  summons  on  July  14,  1899,  on  defendant,  at  2070 
Seventh  avenue,  in  this  city.  Rule  18  of  the  general  rules  of  prac* 
tice  requires  the  affidavit  of  service  in  actions  for  divorce  to  state, 
in  addition  to  the  ordinary  requirements,  what  knowledge  the 
Affiant  had  of  the  peraon  served  being  the  defendant,  and  the  prop- 
er perscm  to  be  served,  and  how  he  acquired  such  knowledge;  and 
the  mle  also  provides  that  the  court  may  require  the  affiant  to 
appear  in  court,  and  be  examined  in  respect  thereta  Wood  was 
not  ciUied.as  a  witness,  for  the  reason  that  he  is  a  traveling  man, 
and  plaintifl'B  attorney  was  unable  to  procure  his  attendance  at 
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the  trial.  In  his  affidavit  of  service,  Wood  swears  that  ,  he  had 
known  the  defendant  for  about  a  year,  and  that  defendant  admit- 
ted that  he  was  the  husband  of  the  plaintiff  herein.  He  does  not 
swear  that  the  summons  so  served  had  the  words  "Action  for  a 
Divorce"  written  thereon,  as  required  by  section  1774  the  Code, 
where  the  sammons  is  personally  served  within  the  state,  but  with- 
out a  copy  of  the  complaint.  He  does,  however,  swear,  as  we  have 
seen,  that  he  served  the  "foregoing  summona,"  and  prefixed  and 
attached  to  the  said  affidavit  of  service  is  a  copy  of  the  summons, 
with  the  words  required  by  the  statute  written  thereon.  While 
the  proof  of  service  is  not  altogether  satisfactory,  still  I  might  not 
deem  it  my  duty  to  refuse  the  decree  of  divorce  were  it  not  for 
the  fact  that  the  evidence  of  adultery  is  entirely  insufficient  The 
plaintiff  swears  that  she  has  not  seen  her  husband  for  10  years, 
and  learned  of  his  adultery  about  3  years  ago.  A  photograph  of 
the  defendant,  taken  14  years  ago,  is  introduced  in  evidence.  One 
Higgins  swears  that  he  sold  goods  to  tlie  defendant  and  called  sev- 
eral times  to  collect  his  money  at  165th  street  and  Mott  avenue, 
where  he  met  a  woman,  not  the  plaintiff,  whom  he  supposed  to  be 
defendant's  wife,  and  who  kept  putting  him  off  with  respect  to 
payment  for  the  goods  sold  to  defendant.  The  date  of  such  sale 
and  said  visits  is  not  given.  One  Clarkson  testifies  that  the  origi- 
nal of  the  photograph  put  In  evidence  was  introduced  to  him  as 
Mr.  Fowler;  that  he  had  a  conversation  with  said  Fowler  some 
time  last  summer,  when  said  Fowler  admitted  to  the  witness  that 
he  was  living  with  a  woman  as  his  wife,  to  whom  he  was  not  mar- 
ried. The  plaintiff's  attorney,  Mr.  William  A.  Sweetser,  then  takes 
the  stand,  and  testifies  that  he  wrote  to  the  defendant,  inviting  him 
to  call  at  his  office;  that  he  did  call,  and  had  a  conversation,  in 
which  he  told  Mr.  Sweetser  that  a  reconciliation  with  his  wife  was 
not  possible.  The  stenographer's  minutes  seem  to  be  incomplete; 
for,  while  Mr.  Sweetser  does  not  state  that  defendant  told  him  that 
he  was  living  with  a  woman,  he  nevertheless  testiflea  ob  follows, 
viz.:  *^  said,  ^s  there  any  doubt  abont  that?  [About  what  does 
not  appear.]  Who  is  the  woman?'  He  said,  The  only,  thing  I 
tell  you  about  it  is  that  I  don't  wish  to  disclose  the  woman's  name; 
her  first  name  is  Carrie.'"  The  inference  is  that  Mr.  Sweetser 
meant  to  testify  that  the  defendant  told  him  that  he  was  living 
in  adultery  with  the  said  Carrie,  but  the  stenographer's  minutes 
do  not  80  state.  A  written  statement,  signed  "George  Fowler,"  is 
also  handed  up,  containing  a  confession  of  adultery  with  Tarions 
women.  This  statement,  however,  was  not  put  in  evidence,  nor 
was  the  signature  shown  to  be  that  of  defendant  The  statement 
is  dated  July  12,  1899.  As  the  evidence  now  stands,  the  adultery, 
at  best,  is  shown  only  by  defendant's  confessions.  The  rule  is  that, 
in  actions  for  divorce  on  the  ground  of  adultery,  the  confessions 
of  the  defendant  are  always  admissible  in  evidence;  but,  to  avoid 
the  danger  of  collusion,  the  court,  before  granting  the  decree,  will 
require  such  corroboration  of  the  confessions,  or  other  proofs,  as 
will  remove  all  just  suspicions  of  collusion.  Wh^  that  is  satis- 
factorily done,  the  confessions  become  a  sufficient  basis  for  a  jadjE* 
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ment  for  divorce.  See  Madge  v.  Madge,  42  Hud,  525.  The  con- 
fession of  adultery,  when  perfectly  free  from  all  taint  of  coUnBion, 
and  when  confirmed  by  circumstances  and  conduct,  ranks  among 
the  best  species  of  evidence.  See  Shelf.  Mar.  &  Dir.  p.  411.  In 
the  case  of  hyon  t.  Lyon,  62  Barb.  138,  it  was  held  that: 

"The  confessions  are  not  alone  sufficient  to  eatabllsh  the  charge  of  adultery. 
A  sentence  of  dlrorce  wlU  not  be.  given  upon  the  sole  confessions  of  the  par^. 
llie  foundation  of  the  rule  which  forbids  the  granting  of  a  decree  of  divorce  on 
the  unsupported  confessions  of  a  party  Is  the  fear  of  collusion  and  imposition 
on  the  court  When,  however,  the  reason  of  the  rale  falls,  the  rule  Itself 
ceases.  Hence,  when  the  confessions  are  made  under  circumstances  which 
entirely  preclude  suspicion  of  collusion  or  imposition,  the  confessions  will  be 
received,  and  a  decree  granted  thereon,  without  other  evidence." 

In  the  case  of  Bailey  v.  Bailey,  41  Hun,  424,  it  was  held  that  a 
husband  may  testify  for,  but  not  against,  his  wife  in  an  action  for 
diTorce.  Code,  §  831.  In  the  case  at  bar,  as  we  have  said,  the  wife 
swears  that  she  has  not  seen  her  husband  for  10  years.  While 
there  is  nothing  to  indicate  that  Clarkson,  to  whom  the  defendant 
made  his  confession  of  adultery,  was  acting  as  the  agent  of  plain- 
tiff, and  procured  the  confession  in  collusion  with  the  defendant, 
still  the  testimony  on  this  point  is  meager,  and  I  think  it  would 
be  proper  to  require  Clarkson  to  explain  more  fully  the  circumstan- 
ces under  which  the  confession  was  made.  The  evidence  of  Hig- 
gins,  who  testified  to  selling  the  goods  to  defendant,  and  meeting 
a  woman,  other  than  the  plaintiff,  whom  he  supposed  to  be  defend- 
ant's wife,  is  too  vagne  and  Indefinite  to  serve  as  a  satisfactory  cor* 
roboration  of  defendant's  confessions.  I  think  the  trial  should  be 
adjourned,  and  another  opportunity  given  to  the  plaintiff  to  sup- 
ply the  deficiencies  in  the  evidence  as  it  now  stands.  If  the  writ- 
ten confession  is  properly  put  in  evidence,  and  shown  to  be  with- 
out taint  of  collusion,  it  will  greatly*  strengthen  the  insufficient 
proofs  now  presented. 

.  An  order  may  be  entered  restoring  the  case  to  the  calendar,  and 
setting  it  down  for  trial  on  the  second  Wednesday  of  December, 
1899. 


<44  App.  DIv.  603.) 

DODOB  MFG.  00.  v.  NASeUtJ  SHOW-OASB  oa 
(Snpreme  Court,  Ai^llate  Division,  Second  Department   November  28,  1808.) 

COUBTS— JnnnDICTlON— R  BSIDBNCE. 

Under  Const  art.  6,  {  18,  providing  that  the  legislature  shall  not  confer 
npon  inferior  or  local  courts  of  its  creation  any  greater  Jurisdiction  than  Is 
conferred  upon  county  courts  by  the  con8tItuti<m,  and  Code  Olv,  Proc.  I 
840,  snbd.  3,  giving  county  courts  jurisdiction  of  actions  for  money  only, 
where  defendants  are  residents  of  the  county  where  the  action  Is  brought, 
a  Judgment  rendered  by  the  municipal  court  of  New  York  City  in  the 
horongh  of  Brooklyn  against  a  corporation,  the  residence  of  which  did  not 
appear,  I>  not  void  for  lack  of  Jurisdiction. 

Appeal  from  municipal  court,  borough  of  Brooklyn,  Second  district. 

Action  by  the  Dodge  Manufacturing  Company  against  the  Nassau 
Show-Case  Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 
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and  K  New  York  State  Roportar. 

Argned  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  WOODWABD,  JJ. 

Frederick  W.  Mattocks,  for  appellant. 
John  B.  Manley,  for  respondent. 

PEB  OUBIAM.  The  complaint  alleges  that  the  defendant  Is  a  do- 
mestic corporation  organized  nnder  the  laws  of  the  state  of  2Tew  York. 
It  does  not  show  where  the  principal  business  office  of  the  corporation 

is  located,  or  where  its  general  bnsiness  is  carried  on.  Hence  the 
residence  of  the  corporation,  in  a  legal  sense,  cannot  be  determined 
by  reference  to  the  complaint ;  nor  does  any  other  part  of  the  record 
before  us  throw  any  light  on  that  subject.  The  defendant  appeared 
and  answered,  but  the  attorneys  subsequently  entered  into  a  stipula- 
tion ^at  the  defendant's  appearance  and  answer  be  withdrawn,  and 
the  petition  of  the  parties  be  as  If  no  appearance  had  been  made, 
and  no  answer  filed."  The  municipal  court  thereupon  i^ceeded  to 
render  judgment  in  favor  of  the  plaintilf  as  upon  the  defendant's  de- 
fault, and  the  defendant  now  attacks  that  judgment  on  the  ground 
that  the  court  was  without  jurisdiction,  because  there  was  nothing 
before  it  to  show  that  the  defendant  resided  in  Kings  county.  This 
objection  to  the  jurisdiction  is  based  upon  the  decision  of  the  learned 
appellate  term  in  the  First  department  in  Rieser  v.  Charles  F.  Parker 
&  Co.,  27  Misc.  Bep.  206,  57  N.  Y.  Supp.  746.  We  are  unable  to  con- 
cur in  timt  decision.  It  is  true  that  this  court  has  held  the  municipal 
conrt  of  the  city  of  New  York  to  be  a  new  court  In  re  SchultM,  33 
App.  Div.  534,  54  N.  Y.  Supp.  34.  But  we  think  the  appellate  term 
has  given  too  narrow  a  construction  to  the  provision  of  section  18, 
art.  6,  of  the  constitution,  which  enacts  that  ''the  legislature  shall  not 
hereafter  confer  upon  any  inferior  or  local  court  of  its  creation 
*  *  •  any  greater  jurisdiction  *  *  *  than  is  conferred  upon 
county  courts  by  or  under  this  article."  Under  subdivision  3  of  seo-- 
tion  340  of  the  Code  of  Civil  Procedure  the  county  court  has  jurisdic- 
tion of  an  action  for  the  recovery  of  money  only  where  all  of  the  de- 
fendants are  residents  of  the  county  in  which  the  action  is  brought. 
It  is  contended  that  hence  no  local  court  created  by  the  legislature 
subsequent  to  the  constitution  of  1895  can  be  given  jurisdiction  over 
defendants  who  do  not  reside  in  the  territory  for  which  the  court  is 
constituted.  We  think  the  intention  of  the  constitution  makers  is 
plain.  It  was  to  prevent  the  creation  of  courts  with  greater  powers 
and  dignity  than  county  courts.  This  is  manifested  by  the  direction 
that  future  local  courts  shall  not  be  made  courts  of  record.  In  Lrwin 
v.  Bailway  Co.,  38  App.  Div.  253,  57  N.  Y.  Supp.  21,  la  to  be  found  an 
exhaustive  review  of  the  subject  in  which  we  have  at  this  term  of 
court  concurred.  It  was  held  that  the  charter  provisions  granting 
the  municipal  court  of  the  city  of  New  York  jurisdiction  throughout 
the  whole  of  the  city,  though  including  several  counties,  were  consti- 
tutional and  valid.  Unfortunately,  however,  a  single  expression  in 
the  opinion  has  been  laid  hold  of  as  the  foundation  of  an  argument 
to  sustain  the  doctrine  of  the  appellate  term.  Justice  Van  Brunt 
there  wrote: 
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"It  cannot  be  said  that  *  *  *  It  was  Intended  to  restrict  that  power  hy 
reference  to  the  territorial  Jarlsdlctlon  conferred  upon  county  coarts,  bat  rather 
to  restrict  tiielr  Jnrlsdlction  as  to  sabject-mattN  axtd  persons,  and  not  as  to 
locality." 

The  courts  of  jueticee  of  the  peace  thronghout  the  state  have,  and 
have  had  long  anterior  to  the  constitutional  amendment,  jurisdiction 
of  the  person  of  any  defendant  who  might  be  found  in  the  county; 
and,  even  when  the  defendant  could  not  be  found  in  person,  cou^d 
acquire  jurisdiction  by  attachment  if  property  of  the  defendant  could 
lie  seized  within  the  county.  This  is  the  case  with  foreign  corpora- 
tions. Subdivision  2,  §  2906,  Code  Civ.  Proc;  section  2865,  Id. 
District  courts  in  the  old  city  of  New  York  and  courts  of  justices  of 
the  peace  in  the  old  city  of  Brooklyn  had  similar  jurisdictions;  but, 
if  the  doctrine  of  the  appellate  term  is  to  control,  wherever  new 
cities  or  villages  are  hereafter  created,  and  given  local  courts,  the 
system  of  collecting  small  debts  in  the  case  of  nonresidents,  whether 
corporations  or  individuals,  which  has  prevailed  so  long  and  with- 
out criticism  on  its  efficiency  or  its  pro|ffie1y,  will  be  abrogated,  and 
every  claim,  no  matter  how  small  its  amount,  must  be  either  prosecut- 
ed in  the  supreme  court,  or  the  daimant  remitted  to  the  local  court 
at  the  defendant's  residence  to  enforce  its  payment.  No  such  un- 
reasonable intent  should  be  imputed  to  the  constitution  makers,  nor 
is  the  language  such  as  requires  this  result.  No  one  could  suppose 
that  to  confer  upon  a  new  tribunal  a  jurisdiction  which  has  long  been 
exercised  by  justices  of  the  peace  would  give  it  greater  power  or  dig- 
nity than  the  county  court. 

The  judgment  appealed  from  should  be  afSrmed,  with  coste. 


BUTS  V.  THIRD  AVE.  R.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department  November  28,  1889.) 

SfUn  RaILBOAZNI— NBSLiaSRCE— ^TT  OBDINAHCK— ViOLATIOM— EVTDBKCB. 

A  city  ordinance  giring  ambulances  the  right  of  way,  being  one  ct  the 
restrictions  under  which  a  street  railroad  operated  Its  cars,  is  admissible 
in  an  action  for  Injuries  by  a  street  car  colliding  with  an  ambolance, 
■Inee  violation  of  an  ordinance  Is  some  evidence  of  neglisence. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Thomas  A.  Buys  against  the  Third  Avenue  Railroad 
Company.  From  a  judgment  for  plaintiff,  and  from  an  oixLer  deny- 
ing  a  new  trial,  defendant  appetUs.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
BATCH,  and  WOODWARD,  J  J. 

Herbert  A.  Limburger  (Henry  L.  Scheuerman  and  Harold  Grif- 
fing,  on  the  brief),  for  appellant 
James  C.  Cropsey,  for  respondent. 

WOODWARD,  J.   This  is  an  action  for  damages  for  personal 
injuries  sustained  by  the  plaintiff  in  a  collision  with  one  of  the 
cars  of  the  defendant  company  at  the  intersection  of  East  Fifty- 
Eighth  street  and  Third  avenue,  in  the  borough  ckT  Manhattan. 
6XN.T.B^ 
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The  plaintiff,  on  the  19th  of  January,  1898,  was  the  house  surgeon 
of  the  Flower  Hospital,  and,  in  the  absence  of  the  ambulance  sur- 
geon, responded  to  an  ambulance  call,  which  came  into  the  hos- 
pital. The  ambulance  was  driven  by  one  McCoy,  and  the  plaintiff 
sat  on  the  rear  seat,  facing  the  front,  in  the  manner  customary 
with  ambulance  surgeons.  It  was  necessary  to  pass  through  East 
Fifty-Eighth  street  going  in  a  westerly  direction,  and  in  crossing 
Third  avenue  the  rear  wheel  of  the  ambulance  was  struck  by  a 
eable  car  of  the  defendant,  running  south,  the  vehicle  being  baiflly 
damaged,  and  the  plaintiff  thrown  to  the  pavement,  sustaining  the 
injuries  which  constitute  the  basis  of  this  action.  There  was  evi- 
dence from  which  the  jury  might  properly  conclude  that  the  de- 
fendant was  guilty  of  negligence,  and  that  the  plaintiff  was  free 
from  negligence  contributing  to  the  accident;  and,  on  the  ques- 
tions being  submitted,  the  jury  returned  a  verdict  jfor  fSOO.  The 
defendant  appeals  from  the  judgment  entered  upon  this  verdict, 
and  from  the  order  denying  a  motion  for  a  new  trial  upon  the 
minutes. 

A  careful  examination  of  the  matters  called  to  the  attention  of 
this  court  by  the  defendant's  counsel  leads  to  the  conclusion  that 
there  was  no  reversible  error  on  the  part  of  the  learned  trial  court 
It  has  been  held  that  a  violation  of  a  municipal  ordinance  was  some 
evidence  of  negligence  (Knupfie  v.  Ice  Co.,  84  N.  Y.  488;  McCamb- 
tey  V.  Bailroad  Co.,  32  A  pp.  Div.  34G,  52  N.  Y.  Supp.  849),  and  it 
was  proper  on  this  trial  to  place  before  the  jury  the  ordinance  of 
the  city  of  Xew  York  giving  to  ambulances  the  right  of  way,  as 
that  was  one  of  'the  restrictions  under  which  the  defendant  com- 
pany operated  its  cars.  At  street  intersections  the  rights  of  all 
vehicles,  in  the  absence  of  municipal  or  statutory  regulations,  are 
equal,  but  considerations  of  humanity  step  in,  and  determine  that 
ambulances  shall  have  the  right  of  way,  and  the  defendant  owed 
the  duty  to  the  public  of  operating  its  cars  with  reference  to  that 
«rdinance.  The  duty  to  give  the  right  of  way  is  not  absolute;  it 
must  "yield  the  right  of  way  where  possible"  (section  370  of  the 
Ordinances  of  New  York) ;  and  it  was  proper  that  the  jury  should 
have  this  ordinance  in  view  when  determining  the  question  of  the 
defendant's  negligence. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
eosts.   All  concur. 


t29  Misc.  Rep.  213.) 

HBRKIMSR  C0UNT7      TOWN  OF  SANGBRFIELD. 

{Supreme  Court,  Trial  Term,  Herkimer  County,  pctober,  1899.) 

Paupers — Ai.MsHousEa— Towns. 

Wbere  children  -were  tcmixirarlly.  and  during  the  brief  time  they  were 
deprived  of  their  fatlier's  support,  cared  for  at  an  almshouse,  at  the  desire 
of  themselves  and  their,  mother,  and  no  one  Interfered  In  their  behalf,  and 
the  expense  Incurred  was  much  less  than  It  would  have  been  had  they 
been  provided  for  In  families  or  orphan  asylums,  etc.,  as  required  by  Laws 
1896,  c.  225,  S  56,  prohibltlnf;  children  under  16  to  be  sent  as  poor  persons 
to  county  almshouses  for  support,  the  statute  Is  not  available  as  a  defense 
by  a  town  sued     the  county  for  aucb  sommrt 
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Action  by  the  conntj  of  Herkimer  against  the  town  of  Sanger- 
field  to  recover  expenses  for  the  sapport  of  poor  persons.  Jadg- 
ment  for  plaintiff. 

George  H.  Bunce,  for  plaintift. 
W.  H.  Weiler,  for  defendant 

WILLIAMS,  J.  The  evidence  offered  by  plaintiff,  and  objected 
to  by  defendant  at  the  trial,  is  received,  and  defendant  may  have 
an  exception.  The  plaintiff  is  entitled  to  recover  the  item  of  #61.90 
for  the  support  of  the  family  at  the  Kelley  Home  from  October 
29, 1897,  to  February  9, 1898,  under  subdivision  12,  §  3,  of  the  poor 
law  (chapter  225  of  the  Iaws  of  1896,  amended  by  chapter  507  of 
the  Lews  of  1897).  The  evidence  shows  the  family  required  only 
temporary  araistance,  and  could  be  and  were  provided  for  at  home 
at  less  expense  than  would  have  been  incurred  at  the  county  house. 
The  i»ower  to  do  this  was  given  to  the  county  superintendent,  and 
was  not  confined  to  the  overseer  of  the  poor  alone.  The  objec- 
tion that  plaintiff  cannot  recover  the  expenses  of  supporting  the 
children  from  February  9,  1898,  to  March  21,  1898,  because  such 
support  was  furnished  at  the  county  house,  and  not  in  families, 
asylums,  hospitals,  or  other  appropriate  institutions,  as  required 
by  section  56  of  the  poor  law,  is  not  well  taken.  The  statute  was 
enacted  for  l^e  protection  of  the  children  themselves,  and  under 
the  peculiar  circumstances  of  this  case  the  lettef  of  the  statute 
could  not  well  be  complied  with.  The  support  was  temporary,  to 
continue  for  a  brief  time.  The  mother  and  children  desii«d  it,  and 
made  no  objection,  and  no  one  interfered  in  their  behalf.  The  de- 
fendant was  in  no  manner  injured.  The  expense  incurred  was 
much  less  than  it  would  have  been  if  the  statute  could  have  been 
and  had  been  literally  complied  with.  The  defendant  is  not  in  a 
position  to  interpose  the  statute  as  a  bar  to  the  right  to  recover 
the  expense  actually  iiicurred  for  the  support  of  the  children  dur* 
ing  the  brief  time  they  were  deprived  of  the  care  and  support  of 
their  father.  To  have  made  arrangement  for  their  support  as  re- 
quired by  the  literal  reading  of  the  statute  would  have  been  a  more 
permanent  disposition  of  the  children  than  was  for  the  good  of  the 
family,  or  the  interests  of  the  defendant.  The  course  adopted  was 
a  benefit  to  the  defendant,  rather  than  an  injury;  and  no  reason  is 
apparent  why  it  should  be  relieved  from  bearing  the  expenses  ac- 
tually incurred.  Formal  decision  will  be  prepared  in  accordance 
with  the  views  here  expressed,  and  agreed  apon  by  counsel  and 
snbmitted  for  signature. 

Ordered  accordingly. 


(29  istac.  Bep.  MS.) 

OBAVBS  V.  MIAMI  &  8.  00. 
(Supreme  Court,  AppeU£te  Term.  Norembsr  20,  180B.) 

L  PKUfCIFAL  AJTD  AOBITT— AUTBORITT. 

On  the  question  of  a  aolldtlng  freight  ^nt*B  authority  to  bind  tiie  com- 
pany by  a  time  contract  as  to  freigbt,  It  was  shown  that,  with  authority, 
he  bad  negotiated  a  Bettlemcnt  arising  out  of  a  previous  contract  with  the 
same  shipper,  that  the  company  had  recognized  the  settlement,  and  paid 
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the  amoant  stipulated,  which  wa8  part  conalderatloD  of  the  new  contract, 
and  for  a  month  carried  oat  the  new  contract.  Beld,  that  the  shipper  was 
JuBtlfled  In  resardlng  him  as  a  general  agent  tor  that  hranch  of  the  busi- 
nesB. 

S.  Bhippiko  Contracts— War. 

Declaration  of  war  does  not  dissolve  a  shipping  contract  between  domes- 
tic ports. 
8.  Saue. 

Voluntary  dispoaltlon  of  vessels  to  the  government  In  time  of  war  does 
not  disBoWe  a  shipping  contract  of  the  owner. 

Appeal  from  mnnicipal  court,  borough  of  Manhattan,  First  dis- 
trict. 

Action  by  John  A.  Graves  against  the  Miami  Steamship  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  FBEEDMAX,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  J  J. 

Wheeler  &  Gortis  (John  B.  Woodruff  and  Charles  Haight,  of  coun- 
sel), for  appellant. 

H.  H.  Cbilders  (A.  S.  Gilbert  and  Julius  H.  Mayer,  of  counsel), 
for  respondent 

LEVENTRITT,  J.  This  action  was  brought  for  the  breach  of  a 
contract  for  the  shipment  of  freight.  The  contract  was  signed  on 
behalf  of  the  defendant  in  the  individual  name  of  one  B.  H.' 
Vaughan,  its  soliciting  agent,  and  was  intended  to  bind  the  defend- 
ant to  carry  from  Galveston  to  New  Tork  all  the  freight  shipped 
by  the  plaintiff  between  March  2,  1898,  and  September  10,  1898,  at 
a  maximum  freight  rate  of  10  cents  per  100  pounds.  It  is  recited 
in  the  contract  that  a  difference  had  arisen  between  the  parties 
with  reference  to  the  performance  by  the  defendant  of  the  terms 
of  a  former  contract  between  them,  and  that  in  settlement  the 
contract  here  in  question  had  been  made,  and  a  money  consider- 
ation paid.  For  a  period  of  about  one  month  the  defendant  ac- 
cepted and  carried  all  the  freight  tendered  by  the  plaintiff.  Then 
it  notified  him  that  it  woold  discontinue  the  carriage  of  freight, 
and  thereafter  no  freight  was  transported.  The  plaintiff  was  com- 
pelled to  ship  his  goods  by  another  line  of  steamers,  at  a  rate  ma- 
terially in  increase  of  that  provided  for  in  the  contract  with  the 
defendant.  He  had  recovery  below  for  the  amount  of  the  differ- 
ence between  the  two  rates  for  the  unexpired  term  of  the  contract. 
The  defendant  sought  to  defeat  his  recovery  on  the  grounds  that 
Vaughan,  who  signed  the  contract  in  his  own  name,  was  not  au- 
thorized to  bind  the  company  to  such  an  agreement,  and  that  the 
defendant  discontinued  running  its  line  of  vessels  on  account  of  the 
war  with  Spsdn,  On  the  question  of  authority  the  defendant  con- 
cedes that  Vaughan  was  its  soliciting  freight  agent,  but  denies  his 
power  to  bind  it  to  time  contracts.  It  appears,  however,  that 
Vaughan  had,  on  behalf  of  the  defendant,  negotiated  the  settle- 
ment arising  out  of  the  previous  contract;  that  he  had  been  dis- 
tinctly attth<»ized  to  do  so ;  and  that  the  defendant  had  recognized 
liie  settlement,  and  had  paid  the  amount  stipulated  which  is  men- 
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tioned  as  part  consideration  in  the  new  contract.  Vaughan  was 
acting  nnder  the  instructions  of  the  defendant's  general  agent  for 
sonth-bound  freight,  to  whom  the  present  contract  was  duly  com- 
municated. For  one  month  the  contract  was  performed  by  both 
parties.  While  Vaughan  may,  in  fact,  have  been  merely  a  special 
agent,  with  restricted  powers,  yet  the  circumstances  of  this  case 
justified  the  plaintiff  in  regarding  him  as  the  general  agent  for  that 
particular  branch  of  the  business.  Cox  t.  Brewing  Co.,  56  Hun, 
489, 10  N.  Y.  Supp.  213.  Private  instructions  to  Vaughan,  not  com- 
municated to  the  plaintiff,  and  not  known  to  the  general  public, 
cannot  charge  the  plaintiff  with  notice.  It  would  seem  to  be  the 
usual  incident  of  the  powers  of  one  designated  to  solicit  freight  to 
contract  for  deliveries  in  the  near  future.  We  are  of  the  opinion 
that  the  general  agent  for  south-bound  freight,  to  whom  Vaughan 
communicated  the  contract,  and  who,  according  to  the  testimony, 
left  the  settlement  of  the  old  and  the  negotiation  of  the  new  con- 
tract entirely  in  Vaughan's  charge,  was  clothed  with  all  the  au- 
thority the  latter  exercised.  Whether  we  regard  the  disputed  con- 
tract as  made  by  him  through  Vaughan,  or,  after  execution,  rat- 
ified by  his  act,  pursuant  to  which  it  was  in  part  performed,  it 
would  be  equally  binding  upon  the  defendant.  Benesch  v.  Insur- 
ance Co.  (Com.  PI.)  11  N.  Y.  Supp.  714;  Smith  v.  Lumber  Co.,  88 
Han,  148,  34  N.  Y.  Supp.  518. 

The  second  defense  interposed  is  equally  without  merit.  The  an- 
swer alleged  that,  shortly  after  the  execution  of  the  contract,  war 
was  declared  between  the  United  States  and  Spain,  and  that  on 
account  of  the  danger  of  loss  of  its  steamers  through  seizure  by  the 
naval  forces  of  Spain  the  operation  of  its  line  was  discontinued, 
and  that  immediately  after  war  was  declared  its  steamers  were 
purchased  or  chartered  for  the  navy  of  the  United  States  govern* 
ment;  thus  rendering  further  sailings  impossible.  The  only  evi- 
dence presented  by  the  defendant  on  this  subject  is  the  statement 
of  one  of  its  agents  that,  because  of  "lack  of  safety  for  the  ves- 
sel," sailings  were  "discontinued  on  account  of  the  war  between 
Spain  and  the  United  States,"  and  that  the  defendant  "disposed  of 
its  ships  by  charter."  There  is  also  uncontradicted  proof  that 
Vaughim  admitted  that  the  defendant  had  sold  one  of  its  steamers 
to  the  United  States  government  at  a  profit  of  ?143,000.  The  con- 
tract of  aflfreightment  was  not  dissolved  by  the  declaration  of  war, 
inasmuch  as  the  port  of  destination  was  domestic.  It  is  only 
where  hostilities  exist  between  the  country  to  which  the  vessel  be- 
l<Higs  and  the  country  for  which  it  is  bound  that  such  result  ensues. 
7  Am.  ft  Eng.  Enc.  Law  (2d  Ed.)  284;  The  Francis.  1  Gall.  445, 
Fed.  Gas.  No.  6,032;  Brown  v.  Delano,  12  Mass.  370.  Even  had 
international  complications  rendered  transportation  more  hazard- 
ous, the  contract  would  have  been  unimpaired,  and  the  defendant 
would  have  been  compelled  to  submit  to  the  increased  peril.  Abb. 
Merch.  Ships.  (13th  Ed.)  p.  754.  Performance  of  the  contract  might 
have  been  excused  had  the  United  States  government,  in  the  exer- 
cise of  the  power  of  eminent  domain,  seized  the  defendant's  vessels. 
There  is,  however,  no  intimation  to  that  effect  in  the  record.  On 
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the  contrary,  It  is  clear  that  there  was  a  voluntary  disposition. 
OoTernmental  compnlsion  might  have  excnsed  performance;  the 
volantarj  act  cannot.   The  judgment  shonld  be  affirmed. 
Judgment  affirmed,  with  costs  to  respondent  AU  concur. 


(29  Misc.  Bep.  210.) 

ITISON  V.  IVISON. 

CSnpreme  Oonrtr  Special  Term,  Mew  York  County.  October,  1890.) 

DXTOBCK— AonoN  BY  WipE— Absbncb  prou  Trial — Conbivancb. 

Where,  In  an  action  for  divorce  brought  a  wife  on  the  ground  of 
adultory,  tlie  wife  did  not  appear  at  the  trial,  and  the  adultery  was  tesd- 
fled  to  by  defendant  and  the  co-dtfendant,  the  court  is  not  warranted  In 
granting  a  dlvwce.  In  the  absence  of  evidence  tliat  the  action  was  not 
broug^it  by  defendant's  procurement,  and  that  plaintiff  desired  a  divorce^ 

Action  for  divorce  by  Florence  G.  Ivison  against  Henry  Ivison. 
Charles  T.  Sazton,  for  |daintifC. 

GILDERBLEEVE,  J.  This  is  an  action  for  an  absolute  divorce, 
purporting  to  be  instituted  by  the  wife  against  the  husband.  The 
defendant  has  allowed  bis  default  to  be  taken.  The  wife  haa  not 
been  called  as  a  witn^,  nor  is  any  reason  given  for  her  absence. 
The  only  witnesses  are  the  d^endant  and  the  co-respondent,  who 
testify  to  the  defendant's  adultery.  No  alimony  is  ac&ed.  There  is 
no  evidence  of  the  statutory  requirements  of  an  absence  of  conniv- 
ance, privity,  or  procurement  on  the  part  of  the  plaintiif,  nor  even  of 
a  desire  on  her  part  for  a  divorce.  Under  these  circumstances,  the 
court  is  not  warranted  in  granting  a  decree  of  divorce.  The  trial 
will  be  adjourned  until  the  second  Wednesday  of  November  next, 
when  the  plaintiff  will  have  an  opportnnity  to  be  heard,  and  both 
parties  given  an  opportunity  to  convince  the  court  of  an  absence  of 
connivance  or  of  fraud.  An  order  may  be  entered  restoring  the  cause 
to  the  calendar,  and  setting  it  down  for  trial  on  November  8,  1899. 
Ordered  accordingly. 


(29  Misc.  Rep.  &40.) 

BIRNHAK  V.  HOLLENDER. 

CBapreme  Oonrt,  Appellate  Term.   November  29,  1899.) 

Breach  or  Contract— MBABtiRE  of  Damages. 

Where  one  agrees  with  another  to  furnish  material  and  do  work  toie  a 
specific;  sum,  and  after  part  performauce  of  his  contract  Is  prevented  by 
the  other  from  completing  It,  bis  measure  of  damages  la  the  difference 
between  the  contract  price  and  the  amount  which  it  would  have  cost  to 
perform  the  contract. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Fifth  district. 

Action  by  Max  Birnhak  against  Henry  Hollender.  From  a  judg- 
ment for  plainti£F,  defendant  appeals.  Reversed. 

Argued  before  FREEDMAN,  F.  J.,  and  MacLEAN,  and  I^EVMS- 
TEUTT,  JJ. 
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Jacob  meger,  for  aj^Uant. 

Edward  J.  I^nney,  Jr.,  for  respondent 

MacLEAN,  J.  Testimony  was  given  at  the  trial  of  this  action 
tending  to  establish  that  the  plaintiff  undertook  with  the  defendant 
to  famish  certain  material,  and,  by  himself  and  others,  to  do  certain 
vork,  for  the  sum  of  $60,  and  that,  after  part  performance,  he  was 
inerented  by  the  defendant  from  completing  his  undertaking.  There- 
npon  be  was  awarded  a  judgment  for  the  fall  sum  of  |60.  This  was 
contrary  to  law;  for,  according  to  the  wdl  settled  rale  respecting  the 
measure  of  damages  in  an  action  for  a  violation  of  an  executory  agree- 
ment, the  party  who  has  been  wrongfully  deprived  of  the  gains  and 
profits  may  recover  as  an  equivalent,  and  by  way  of  damages,  only 
the  difference  between  the  contract  price,  the  amount  which  he  would 
have  earned  and  been  entitled  to  recover  on  performance,  and  the 
amount  which  it  would  have  cost  him  to  perform  the  contract.  Dev- 
lin V.  Mayor,  etc.,  63  N.  Y.  8;  Masterton  v.  Mayor,  etc.,  7  Hill,  61. 
Ihe  judgment  should  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pelant to  abide  the  event.  All  concur. 


(29  Misc.  Rep.  639.) 

AARONS  V.  KLEIN. 
(Sapreme  Cbnrt,  Appellate  Tenn.    November  29,  1S99.) 

LurULOBD  AND  TSNANT — HdBBAND  AND  WlFB — AoKNOT — EtIDENCB. 

Where  a  wife,  owning  leased  property,  made  substantial  alterations. 
In  accordance  wltb  the  lease,  shortly  after  It  was  made,  tbe  fiiet  that 
at  tbe  time  the  lease  was  signed  tbe  lessor's  husband  said  that  be  repre- 
sented his  wife,  wbo  made  no  answor,  and  that  he  collected  the  rents, 
which  In  fact,  with  but  two  exceptions,  were  paid  by  check  drawn  to  tbe 
lessor's  order,  was  not  sufficient  to  prove  the  husband's  authority  to 
contract  for  further  Improvements,  so  as  to  entitle  tbe  lessee  to  set  off 
a  dalm  for  tbe  same  assigned  to  talm,  as  against  rent  due  the  wife. 

A{^)eal  from  mnniclpal  court,  borough  of  Manhattan,  Ninth  dis- 
trict. 

Action  by  Annie  Aarons  against  Moritz  Klein  for  rent.  From  a 
judgment  for  defendant,  plaintiff  appeals.  Beversed. 

Argued  before  FEUBEDMAN,  P.  J.,  and  MacLEAN  and  I/EVEN- 
TBITT,  J  J. 

William  H.  Schnitzer  (Moses  Feltenatein,  of  counsel),  for  appellant. 
Joseph  Wilkenfdd,  for  respondent 

MacI^AK,  J.  In  this  action,  for  rent  admittedly  due,  the  de- 
fendant was  allowed  to  recover  on  a  counterclaim  for  a  bill  assigned 
to  him  for  labor  and  material  said  to  have  been  ordered  by  the  hus- 
band of  the  lessor,  whom  the  assignor,  one  Bweetman,  never  saw, 
and  with  or  from  whom  he  never  had  any  communication.  The  al- 
leged order  of  the  husband  was  said  to  have  been  given  months  titer 
1&  defendant  had  taken  the  premises,  a  liquor  store,  under  a  lease 
for  10  jeaxn,  at  a  monthly  rental  of  |60,  and  under  covenants  to 
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make  all  repairs  and  considerable  alteratioQB.  The  improbability  of 
the  Btory  that  an  owner  of  property  duly  leased  for  a  long  term,  and 
upon  wMch  the  lessee  had  spent  the  substantial  sum  of  over  f  1,200 
for  improvements,  would,  without  consideration  moving  to  her,  make 
betterments  not  to  benefit  herself  until  after  the  lapse  of  nine  years, 
may  not  count  for  much  except  to  emphasize  the  necessity  of  proper 
proof  of  the  alleged  agency,  which  might  not  be  presumed  from  their 
relation  of  husband  and  wife  (Willsou  v.  UnderhUl,  83  Hun,  233,  31 
K.  Y.  Supp.  585;  Valentine  v.  Applebee,  87  Hun,  1,  33  N.  Y.  Supp. 
762),  and  as  to  which  in  the  case  there  was  practically  no  proof,— 
that  the  lessor  had  appointed  her  husband  agent  in  this  behalf,  had 
manifested  her  will  to  that  effect  by  a  distinct  statement  for  and  to 
that  purpose,  or  had  acted  so  as  clearly  and  unequivocally  to  recog- 
nize him  as  agent  (Mcintosh  v.  Battel,  68  Hun,  216,  22  IS,  T.  Supp. 
805).  All  that  was  adduced  in  this  respect  was  the  testimony  of  the 
defendant,  answering  directly  leading  questions,  that  at  the  execu- 
tion of  the  lease  both  the  plaintiff  and  her  husband  were  present,  and 
that  before  the  names  were  signed  the  husband  said  that  he  repre- 
sented his  wife,  who  made  no  remark  thereabout ;  and,  further,  that 
the  husband  collected  the  rents,  which,  as  it  turns  out,  were  more  fre- 
quently collected  by  the  son,  and^  save  twice,  were  paid  by  check 
drawn  to  the  order  of  the  plaintiff.  These  incidents  did  not  evidence 
that  the  husband  was  the  wife's  agent  to  bargain  for  the  improve- 
ments of  the  building,  nor  can  the  carelessness  of  counsel  in  failing 
to  move  for  dismissal  supply  evidence  of  such  authority.  The  judg- 
ment should  be  reversed. 

New  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 
All  concur. 


(20  Misc.  Bep.  021.) 

FEREE  V.  MOQUIN-OFFEBMAM-HEBSENBUTTED  GOAL  CX>. 

Supreme  Court,  Appellate  Term.   November  29,  1889.) 

ASVXRTISINO  Com-RACTS— OOKSTRDOTION. 

One  contracting  to  pay  for  advertising  for  a  year  cannot  after  the 
end  of  three  months  relieve  bimself  from  liability  for  advertising  made 
tliereafter,  hy  ordering  the  advertising  stopped,  where  the  contract  pro- 
vides that  it  "may  be  discontinued  in  three  months.** 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Samuel  P.  Feree  against  the  Moquin-Offerman-Hefisen- 
buttel  Coal  Company.  From  a  judgment  of  the  general  term  af- 
firming a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TBITT,  J  J. 

Cameron  &  Hill,  for  appellant. 
€3iarles  N.  Judson,  for  respondent. 

LEVENTBITT,  J.  This  action  is  brought  to  recover  the  unpaid 
balance  of  the  agreed  value  of  certain  advertising  furnished  the 
defendant  by  the  plaintiff.  The  latter  did  business  under  the  name 
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of  the  Surface  Railway  Advertiaing  Company.  On  Jnly  1896, 
the  parties  entered  into  the  following  contract: 

'The  Surface  Railway  AdvertlBlng  Co.  Is  hereby  authorized  to  insert  onr 
adrertisemeDt  for  the  term  of  twelve  months  from  the  average  time  of  the 
same  being  placed  In  the  cars  (of  which  dae  notice  wlU  be  given).  In  one  apace, 
11x21  iDctaea,  In  ISO  aars  of  anch  railway  lines  as  Indicated  by  IndorBement 
on  the  back  of  this  contract,  and  for  which  we  agree  to  pay  the  said  Snrface 
Railway  Advertising  Company  the  sum  of  sixty-seven  bo/^qq  dollars  per 
month.  In  monthly  payments,  during  the  term  of  this  contract,  Tbla  con- 
tract may  be  discontinued  In  three  months  npon  payment  of  ^Tbo/^oo  per  monfli 
additional.  The  contract  to  date  from  July  15,  '95,  and  the  Advertising 
Co.  to  furnish  one  set  of  signs.  This  contract  is  subject  to  the  leases  with, 
and  the  operations  of,  the  railroads,  ^ny  loss  of  space  or  time  to  be,  at 
the  option  of  the  Surface  Kailway  Advertising  Co.,  made  good  by  additional 
space  or  time  on  any  of  said  lines,  or  allowed  fbr,  pro  rata,  according  to  the 
price  charged  for  the  line  or  lines  in  which  such  loss  sbotild  occur.  The 
rights  under  this  contract  are  not  assignable." 

Pursuant  to  the  contract  the  signs  were  placed  in  the  required 
number  of  cars,  and  the  defendant  was  duly  notified.  Three 
monthly  installments  were  paid.  At  the  expiration  of  the  year 
this  snit  was  brought  to  recover  the  installments  for  the  remaining 
nine  months.  In  its  answer  the  defendant  alleged  that  on  the  2d 
day  of  November,  1895,  it  had  notified  the  plaintiff  that  it  desired 
to  discontinue  the  advertisement  on  and  after  the  Ist  day  of  De- 
cember, 1895.  and  that  it  had  offered  to  pay  at  the  contract  rate 
for  two  months  succeeding  the  15th  day  of  October,  and  f7.50  ad- 
ditional for  each  of  five  months,  and  that  this  offer  was  refused. 
On  the  trial  the  defendant  sought  to  prove  this  defense,  but  was 
not  permitted  to  do  so.  The  judge,  holding  the  contract  to  be  cl^ir 
and  unambiguous,  and  construing  its  terms  to  mean  that  the  op- 
tion of  discwitinnance  conld  be  exercised  only  within  three  months 
after  its  date,  excluded  the  written  notice  on  the  ground  that  it 
had  been  sent  subsequent  to  the  expiration  of  that  period,  and  re- 
jected  parol  evidence  of  the  negotiations  which  led  up  to,  and  re- 
snlted  in,  the  contract.  The  appellant  claims  that  these  rulings 
were  erroneous,  and  that  the  verdict  directed  should  not  be  per- 
mitted to  stand. 

It  may  be  conceded  that  the  instrument  is  ambiguous,  in  so  far 
as  it  relates  to  the  time  when  the  right  of  discontinuance  may  be 
exercised.  The  language  adopted  by  the  parties  is,  "This  contract 
may  be  discontinued  in  three  months."  This  phraseology  may  rea- 
sonably be  interpreted  to  mean  either  (1)  that  the  contract  might 
be  terminated  at  any  time  within  three  months;  or  (2)  at  the  ex- 
piration of  three  months.  The  several  meanings  of  **in,"  as  a  prep- 
osition relating  to  time,  necessary  to  arrive  at  these  respective 
constructions,  find  support  in  the  definitions  of  the  lexicographers. 
Thus,  the  Century  Dictionary  (volume  3,  p.  30124)  has  the  follow- 
ing meanings  of  "in"  as  a  preposition  of  time: 

"<fl)  Of  a  point  of  time,  or  a  period  taken  as  a  point;  at  (b)  Of  a  coarse 
or  period  of  time;  within  the  limits  or  duration  of;  daring,   (c)  Of  a  limit 

of  time:  at  the  expiration  of." 

If  the  dispute  between  the  parties  were  which  of  these  meanings 
the  language  should  bear,  parol  evidence  would  have  been  admis- 
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Bible  to  show  what  sense  the  parties  attached  to  the  doubtfal  term, 
and  of  the  prior  negotiations  which  would  have  elucidated  the  in- 
tent sought  to  be  expressed.  Browne,  Far.  Et.  pp.  118,  179,  180; 
Bank  v.  Strever,  18  N.  Y.  502,  508.  It  is  not  clear  from  the  instru- 
ment whether  the  defendant  could  have  availed  itself  of  the  priv- 
ilege to  end  the  contract  at  any  time  during  t&e  three  months,  or 
only  on  the  last  day  of  the  three  months.  It  is  clear,  however, 
that  three  months  was  the  limit  of  the  time,  and  that  the  right  to 
discontinue  did  not  extend  beyond  it.  The  diflBculty  with  the  con- 
tention of  the  appellant  is  that  neither  of  these  permissible  con- 
structions will  sustain  its  alleged  defense.  To  support  that  would 
unwarrantably  invest  ''in"  witB  the  meaning  "at  any  time  after." 
for  the  notice  of  discontinuance  was  admittedly  not  sent  until  the 
fourth  month.  The  appellant,  adopting  the  definition  "at  the  ex- 
piration of,"  unreasonably  extends  It  by  adding,  in  effect,  the  words 
**and  at  all  times  thereafter,"  so  as  to  carry  the  option  through  the 
remaining  nine  months  of  the  contract.  But  "at  the  expiration  of 
d^nes  a  limit  of  time.  It  marks  the  close  of  a  period,  not  its  be- 
ginning. When  three  months  had  expired  the  option  could  have 
been  exercised.  After  that  time  the  right  was  gone.  It  is  obvious, 
thwefore,  that  to  have  permitted  parol  proof  to  validate  the  at- 
tempted discontinuance  in  the  fourth  month  would  not  have  fixed 
which  of  two  reasonable  meanings  the  language  imported,  but 
would  have  substituted  a  third,  destructive  of  the  other  two,  and 
would  practically  have  reformed  the  contract.  The  judgment 
should  be  affirmed. 
Judgment  aCBrmed,  with  costs  to  respondent  All  concur. 


(2D  Misc.  Rep.  614.) 

KIRWAN  T.  BARNEY. 
(Supreme  Court,  Appellate  Term.   November  29,  1809.) 

1.  RBAZrEBTATB  BROKERS— RlGHT  TO  COMHIBBIONS. 

A  broker  produced  to  a  vendor  a  purchaser  willing  to  bay  on  terms  fixed 
by  him,  In  the  person  of  a  club  organization,  by  Introduelng  an  officer, 
who  attended  to  close  the  sale.  The  vendor  refused  to  execute  the  sale 
unless  the  officer  produced  authority  to  contract  for  the  club,  which  he 
was  unable  to  do.  Held  that,  the  vendor's  refusal  to  contract  with  aucta 
officer  being  Justifiable,  he  was  not  liable  for  the  broiler's  commlaalona. 
3.  Clubs — Powers  or  Trustees— Purchasb  or  Realtt. 

A  club,  at  a  meeting  of  Its  memtiers,  directed  Its  president  to  purchase 
realty  for  a-  club  building  site.  Subsequently  the  trustees  authorized 
the  chairman  of  the  site  committee  to  porcbaae  a  site,  on  different  terms, 
f  eld  that,  the  power  conferred  by  the  club  being  superior  to  that  of  the 
tmsteeB,  the  chairman  of  ttae  site  committee  bad  no  anthorlty  to  pur- 
chase the  site. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  John  P.  Kirwan  against  Charles  T.  Barney.  From  a 
judgment  for  plaintiff,  defendant  appealed  to  the  general  term  of 
the  city  court,  and  from  an  order  of  that  court  reversing  the  judg- 
ment and  ordering  a  new  trial  (57  N.  Y.  Suppi  812),  plaintifl  ap- 
peahk  Affirmed. 
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Argued  befoK  FHEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 

TRITF,  JJ. 

Deyo,  Dner  &  Baaerdorff  for  appellant 
John  Vernon  Bonvier,  for  respondent 

FREEDMA^j  P.  J.  This  action  was  brought  to  recover  commia- 
dons  which  the  plaintiff  claimed  to  have  earned  by  negotiating  a 
sale  for  the  defendant  of  certain  property  in  the  city  of  New  York. 
Upon  the  trial,  the  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
for  the  amonnt  claimed.  Upon  appeal  to  the  general  term  of  the 
city  court,  the  judgment  was  reversed,  and  a  new  trial  ordered; 
and  from  that  determination  the  plaintiff  appeals  to  this  court, 
BtipQlating  that  Judgment  absolute  may  be  entered  against  him  if 
he  is  unsuccessful. 

The  plaintiff  claims  to  have  produced  to  the  defendant  a  pur- 
chaser, ready,  able,  and  willing  to  buy  the  defendant's  property 
upon  the  terms  fixed  by  hhn,  in  the  person  of  an  organization 
known  as  the  West  End  Club,  by  introducing  to  the  defendant  the 
ofQcers  of  said  club,  and  that  upon  May  28,  1895,  one  Mr.  Amheim, 
then  chairman  of  the  building-site  committee  of  the  club,  attended 
at  the  office  of  the  defendant  with  a  view  to  closing  the  trade  by 
execnting  an  agreement  of  purchase.  It  is  undisputed  that  at  this 
meeting  Amheim  produced  nothing  to  show  that  he  was  in  any 
way  authorized  to  contract  for  or  on  behalf  of  the  club,  and  that 
he  reused  to  enter  into  a  contract  in  hia  individual  capacity,  or  in 
any  other  way  than  as  "chairman  of  the  building-site  committee 
of  the  West  End  Club."  The  defendant  expressed  an  entire  will- 
ingness to  execute  a  contract  of  sale  to  and  with  Arnheim  as  an 
individual,  or  with  him  in  a  representative  capacity,  if  Arnheim 
would  produce  authority  from  the  club  to  contract  in  its  behalf. 
This  Amheim  did  not  attempt  to  do,  and  neither  does  it  appear 
that  he  had  in  fact  such  authority.  It  appears  that  on  the  151h  of 
May.  1885,  a  general  meeting  of  the  memjbers  of  the  club  was  called 
and  held,  at  which  meeting  the  following  resolution  was  passed: 

TTbat  tbls  dob  purchase  the  premises  for  its  club  building  on  the  nortb- 
irest  comer  of  Central  Park  West  and  76th  St.,  at  the  price  of  $105,000. 
and  that  the  president  of  the  club  la  hereby  directed  to  negotiate  for  such 
purchase  and  enter  into  a  contract  therefor  on  such  terms  as  be  shall  con- 
sider wise  and  for  the  best  Interests  of  the  club,  and  employ  counsel  for  the 
examination  of  the  title  thereto,  and  thereafter  shall  receive  in  his  own  name, 
as  president  aforesaid,  a  warranty  deed,  with  full  covenants,  conveying  to 
him  the  premises  as  such  president,  and  to  his  successors." 

Subsequently,  and  on  May  26,  1895,  the  boar^  of  tmstees  held  a 
special  meeting,  at  which  the  following  resolution  was  passed: 

"That  the  chairman  of  the  site  committee  be  authorized  to  buy  lots  at  $105.- 
000,  with  the  nnderstanding  that  he  obtains  a  second  mortgage  of  at  least 
|2S,000  on  the  proposition  originally  made." 

Hr.  Amheim  was  not  the  president  of  the  club  in  May,  1895; 
and,  so  far  as  appears  from  the  record,  neither  of  the  foregoing  res- 
olntions  had  been  rescinded  upon  May  28.  1895,  the  time  of  the 
fijaal  meeting  between  Arnheim  and  the  defendant  These  resolu- 
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tioDS  are  radically  different  in  their  directions  and  provisions,  and 
there  is  nothing  in  the  constitation  and  by-laws  of  the  club  from 
which  it  can  be  gathered  that  the  board  of  trustees  had  any  right 
or  authority  or  could  exercise  any  functions  independently,  and  in 
opposition  to  the  action  of  the  members  of  the  club  taken  at  a 
general  meeting  thereof.  Assuming — and  ttiere  is  nothing  appear- 
ing to  the  contrai-y — that  both  meetings  were  legally  called  and 
held,  the  authority  conferred  by  a  vote  of  the  members  of  the  club, 
in  view  of  the  powers  conferred  upon  the  board  of  trustees  by  its 
constitution,  was  superior  and  {unless  rescinded)  paramount  to  any 
resolution,  relating  to  the  same  subject-matter,  passed  by  a  vote 
of  the  board  of  trustees.  It  follows,  therefore,  that  upon  May  28, 
1895,  the  chairman  of  the  site  committee  of  the  West  End  Club 
(Mr.  Arnheim)  had  no  valid  authority  to  execute  an  enforceable  con- 
tract for  and  on  behalf  of  the  club.  The  defendant  had  previonsly 
given  ample  notice  to  Mr.  Arnheim,  with  whom  the  negotiations  re- 
garding the  purchase  of  the  property  had  been  conducted,  that  au- 
thority from  the  club,  evidenced  by  a  proper  reBolution,  directing 
its  ofBcers  to  execute  the  contract  in  the  name  of  the  club  and  affix 
its  seal  thereto,  would  be  required  by  him;  and  it  was  therefore 
incumbent  upon  the  club  to  produce  such  authority,  before  the  de- 
fendant could  be  put  in  default  by  refusing  to  execute  a  contract, 
binding  upon  and  enforceable  against  him,  with  one  who  pos- 
sessed none  of  the  indicia,  and  apparently  was  without  anthority 
to  bind  the  proposed  vendee,  and  the  refusal  of  the  defendant  to 
accept  a  contract  signed  bv  Arnheim  as  "chairman  of  the  site  com- 
mittee" was,  under  all  the  facts  and  circumstances  in  this  case, 
justifiable.  "As  long  as  the  vendor  insists  upon  something  he 
has  a  right  to  insist  upon  as  a  condition  of  sale,  and  to  which  the 
vendee  refuses  to  assent,  in  consequence  of  which  disagreement  the 
vendee  refuses  to  enter  into  an  enforceable  contract  of  sale,  it  can- 
not be  held  that  the  broker  has  procured  a  complete  meeting  of 
the  minds  of  the  vendor  and  vendee."  Bennett  v.  Egan,  3  Misc. 
Rep.  421,  23  N.  T.  Supp.  154.  There  are  several  other  equally 
strong  and  fatal  reasons  why  the  judgment  herein  cannot  be  sus- 
tained, but  which  it  is  unnecessary  to  refer  to.  The  order  of  the 
city  court  must  be  aflSrraed. 

Order  of  the  general  term  of  the  city  court  affirmed,  and  judg- 
ment absolute  rendered  against  the  plaintiff,  with  costs.  All  con- 
cur. 


In  re  BABBT  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.   Novem1)er  2,  1899.) 

Election — Voter — Residence — Student, 

Under  Const,  art.  2,  §  3,  which  provides  that  no  person  can  gain 
or  lose  his  residence  as  a  voter  by  his  presence  or  absence  as  a  student 
at  a  seminary,  the  evidence  relied  on  by  a  student  to  show  an  lnt«itlon 
to  change  his  legal  residence  mast  be  of  acts  iDdepaident  of  Us  status 
aa  a  student 

Appeal  from  special  term,  Westchester  county. 
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Application  by  Francis  A.  Bariy  and  others  to  place  their  names  on 
the  register  roll  of  electors.  From  an  order  denying  the  application, 
thej  appealed.  Affirmed. 

The  following  is  the  opinion  at  special  term  (BAKNABD,  J.): 

The  petltlonera  are  pursuing  a  course  of  instruction  in  St  Joseph's  Acade- 
my, YoDkers.  They  are  each  and  all  intending  to  become  priests  of  the 
Roman  Catholic  Church,  and  each  and  every  one  of  the  petitioners  testify 
that  St.  Joseph's  Academy  1b  their  place  of  residence,  and  that  they  have 
left  their  several  places  of  residence  which  they  had  before  entering  the 
aemlnary.  and  Intended  to  reside  in  the  seminary  until  they  became  priests, 
and  were  ordered  elsewhere  by  those  si^reme  in  authwlty,  who  had  the  right 
to  80  order.  The  petitioners*  case  Is  supported  by  the  affidavit  of  Prof. 
Wakeman,  in  which  he  states  "that  no  person  Is  allowed  to  enter  or  remain 
at  said  seminary  unless  he  Intends  in  good  faith  to  become  a  Catholic  priest 
and  renotmces  all  other  residences  or  homes  save  that  of  the  seminary  itself." 
I  do  not  think  this  exceptional  role  of  the  academy  changes  the  legal  right 
of  the  student  as  to  the  place  where  he  should  vote.  I  do  not  deem  the  rule 
one  which  was  either  intended  to,  or  which  does,  change  the  residence  of  the 
student  It  is  an  ecclesiastical  rule;  one  of  discipline,  and  not  one  of 
political  power.  The  student  surrenders  himself  to  the  church  first  to  be 
edncated.  and  then  to  go  wbere  he  la  sent  either  as  a  priest  or  teacher. 
The  case  cannot  be  distinguished  from  Silvey  v.  Lindsay.  107  N.  Y.  65,  13  N. 
E.  444.  In  that  case  a  soldier,  who  had  been  admitted  to  the  Bath  Soldiers* 
Home,  testified  that  he  resided  in  Bath  for  the  reason  tbat  he  had  been  admit- 
ted to  the  home  as  an  Inmate,  and  that  he  Intended  to  reside  there  so  long 
as  he  was  permitted  to  remain  an  Inmate.  The  court  of  appeals  held  that 
the  soldier  was  not  a  voter  In  Bath.  In  Be  Goodman  the  court  of  appeals  held 
tttat  a  resident  of  New  York  City,  whose  home  with  bis  father  had  been 
demolished,  and  who  had  taken  rooms  at  Columbia  College,  in  another  elec- 
dtm  district  and  was  employed  fo>r  mission  work,  with  no  intentlcm  of 
dunging  his  residence,  was  not  properly  registered  In  the  election  district 
In  which  Columbia  College  Is  situated.  146  N.  T.  284,  40  N.  E.  769.  To 
the  same  effect  is  the  decision  In  Be  Garvey,  147  N.  Y.  117.  41  N.  B.  439. 
The  application  to  con^Kl  the  inspectors  to  put  the  petitioners'  names  on  the 
registry  is  denied. 

Argued  before  OOODBICH,  P.  J.,  and  OULLEN,  BABTUBTT, 
HATCH,  and  WOODWABD,  JJ. 

John  F.  Brennan,  for  petitioners. 

John  H.  Coyne,  Atty.  (Jen.,  for  inspectors. 

FEB  CUBIAM.  We  are  of  opinion  that  the  result  of  the  decision 
of  the  court  of  appeals  in  Be  Garrey,  147  K.  Y.  U7,  il  TS.  E.  439,  is 
that,  to  entitle  a  student  at  a  seminary  of  learning  to  vote  in  the  dis- 
trict in  which  the  seminary  is  situated,  "the  intent  to  change  the  legal 
residence  must  be  manifested  by  acts  which  are  independent  of  the  al- 
lied TOter's  i^sence  as  a  stadent  in  the  new  locality."  We  are 
clear  that  in  the  case  before  us  the  acts  which  are  rdied  on  to 
evidence  such  intent,  so  far  from  being  independent  of  the  appellants' 
status  as  students  of  the  Institution,  are,  on  the  contrary,  mere  inci- 
dents of  that  status,  and  insufficient  to  establish  a  change  of  resi- 
dence. The  case  was  properly  disposed  of  by  BABNABD,  J.,  at  spe- 
cial tenn,  and  in  the  opinion  delivered  by  him  we  entirely  concur. 

OsOer  affirmed,  with  910  costs  and  diabursementi. 
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(44  App.  Dir.  696.) 

BROWNE  T.  BMPIBB  TYPESETTING  MACH.  CO. 

(Oipreme  Oonr^  Appellate  Dlvlaltsi.  Second  Department   November  28,  1889.) 

Uasteb  and  Sketaht— Compensation— Pleading— CouKTEiici^iM. 

Where  a  complaint  alleged  breach  of  an  agreement  to  pay  plaintiff 
weekly  advancements  on  ccanmlBslons  for  sales  to  be  made  by  him. 
that  if  no  sales  were  made  defendant  should  be  entitled  to  repayment 
of  such  advances,  and  that  plaintiff  had  been  wrongfully  discharged,  to 
which  defendant  filed  a  counterclaim  containing  a  general  denial,  and  al- 
leging that  the  relation  of  the  parties  to  the  rontract  terminated  on  a 
certain  day,  when  plaintiff  was  Indebted  to  him  $775  for  advancements, 
no  part  of  which  bad  been  paid,  though  payment  bad  been  demanded, 
such  counterclaim  did  not  state  a  cause  of  action,  since  the  mere  denial  of 
a  wrongful  discharge,  without  an  allegation  of  facts  Justifying  It,  is  insuffl- 
dent;  and  hence  the  statement  that  the  relation  of  ttae  parties  terminated 
was  not  Inconsistent  with  a  cesdaston  of  the  contract.  In  which  event  de- 
fendant would  not  be  entitled  to  r^ayment  of  the  advances,  unless  pro- 
Tided  tor  In  the  resdaslon  agreement. 

Appeal  from  epecial  terra,  Kings  county. 

Action  hj  Warren  G.  Browne  against  the  Empire  Typesetting  Ma- 
chine Company.  From  an  interlocutory  jadgment  sustaining  a  de- 
murrer to  defendant's  amended  answer  and  counterclaim,  it  appeals. 
AfBrmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEai,  BAItnXGTT, 
HATCH,  and  WOODWAJRD,  JJ. 

Hammond  Odell,  for  appellant. 
Jos^h  Center  Wight,  for  respondent. 

WILLARD  BARTLETT,  J.  The  complaint  sets  out  an  agreement 
between  the  parties  for  the  employment  of  the  plaintiff  by  the  defend- 
ant as  a  salesman  to  make  sales  of  its  machines  for  a  period  of  one 
year  fron)  December  31,  1896,  unless  the  contract  should  be  sooner 
terminated  as  therein  provided.  By  this  agreement  the  defendant 
undertook  to  pay  the  plaintiff,  as  bis  compensation,  a  commission  of 
10  per  cent  on  all  madiines  sold  to  customers  obtained  by  him  or  his 
agents,  ^e  defendant  also  agreed  to  advance  9^5  a  week  to  tide 
plaintiff,  snch  advance  to  be  considered  a  part  hia  commissions, 
and  not  as  an  independent  salary.  It  was  further  stipulated  that 
the  accounts  of  the  parties  should  be  settled  once  in  six  months,  when 
the  sum  of  the  weekly  payments  should  be  deducted  from  the  sum  of 
the  commissions  earned  by  the  plaintiff,  and  the  balance,  if  any, 
should  be  paid  to  him.  If  the  sum  of  the  weekly  advances  shoold  be 
found  to  exceed  the  sum  of  his  commissions,  then  the  defendant  was 
to  have  the  option  either  to  require  the  difference  to  be  repaid  to  it 
by  the  plaintLS,  or  to  cany  the  deficit  over  to  the  next  half  year, 
or  to  consider  the  contract  at  an  end.  The  complaint  alleges  ttiat 
the  plaintiff  has  performed  all  the  conditions  of  the  agreement  on  his 
part,  except  in  those  respects  in  which  performance  was  waived  or 
prevented  by  the  defendant;  that  in  the  year  1897  eight  typesetting 
machines  of  the  defendant  were  sold  through  the  instrumentali^ 
of  the  plaintiff,  to  customers  obtained  by  him;  that  in  September, 
1897,  the  defendant  refused  any  longer  to  make  advances  to  the  plain- 
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tiff  on  account  of  his  commissions;  that  on  or  about  October  1, 1897, 
the  defendant  wrongfully  discharged  the  plaintiff  from  its  employ- 
ment; and  that  the  commiBsions  earned  by  the  plaintiff  amount  to 
^15  more  than  he  has  received  from  the  defendant.  Some  other 
breachea  of  the  agreement  are  alleged  in  the  complaint,  increasing 
the  amonnt  for  which  the  plaintiff  daoands  judgment  The  amended 
answer  denies  all  the  matexiol  allegations  of  the  complaint,  except 
those  relating  to  the  incorporation  of  the  defendant  and  the  execution 
of  the  contract  of  employment.  Among  the  paragraphs  of  the  com- 
plaint expressly  denied  is  that  which  contains  the  allegation  that  the 
defendant  wrongfully  discharged  the  plaintiff  from  its  emjdoyment. 
The  second  part  of  the  answer  contains  the  counterclaim  the  suf- 
ficiency of  which  is  questioned  upon  the  present  appeal.  After  re- 
peating the  denials  already  mentioned,  it  refers  to  the  agreement  an- 
nexed to  the  complaint,  restates  some  of  the  provisions  of  that 
agreonent,  alleges  that,  pursuant  to  the  terms  tiiereof,  the  defendant 
advanced  to  the  plaintiff  |25  a  week,  up  to  September  16,  1897, — the 
aggregate  of  such  advances  amonnting  to  9775> — and  proceeds  as 
follows: 

"This  defendant  alleges  that  on  or  about  said  day  the  relations  of  the  paiv 
ties  under  the  said  contract  terminated;  that  the  plaintiff  had  made  no  sales 
of  the  defendant's  machines,  and  was  entitled  to  no  commissions;  and  that, 
l^-  reason,  of  the  matters  and  things  above  set  forth,  he  was  Indebted  to  the 
defendant  on  the  said  day  In  the  sum  of  seven  hundred  and  seventy-five 
dollars,  no  part  of  which  has  been  paid,  although  payment  thereof  has  been 
duly  demanded." 

I  agree  with  the  court  at  special  term  in  the  view  that  this  counter- 
claim does  not  state  foots  sufficient  to  constitute  a  cause  of  action. 
The  <^)peal  book  shows  that  there  was  a  counterclaim  in  the  original 
answer,  to  which  the  plaintiff  successfully  interposed  a  demurrer  on 
the  same  ground.  In  that  counterclaim,  however,  the  defendant  did 
not  rep^t  the  denials  set  forth  in  the  previous  part  of  its  answer,  as 
it  does  in  the  present  counterclaim.  Mr.  Justice  Dickey  held  that  the 
counterclaim  could  not  be  helped  out  by  independent  denials  in  the 
answer  to  which  no  reference  was  made  in  the  counterclaim  itself. 
For  the  purposes  of  that  demurrer,  therefore,  there  was  no  denial  of 
the  vrongfnl  discharge  of  the  {daintiff  alleged  in  the  complaint; 
hence  he  deemed  the  counterclaim  in  its  original  form  insufficient. 
The  question  now  before  as  is  whether  it  has  been  made  good  in  its 
amended  form,  now  that  it  includes  a  denial  of  tibe  alleged  wrongful 
discharge. 

It  is  essential  to  the  sufficiency  of  a  counterclaim  that  it  should  set 
oat  facts  Bu(Bcient  to  constitute  a  cause  of  action  in  favor  of  the  de- 
fendant and  against  Ihe  i^aintiff  or  a  person  whom  he  represents. 
Oode  Civ.  Proc.  §  501.  To  asc^ain  whether  matter  set  up  as  a 
connt^laim  complies  with  this  requirement,  we  must,  therefore,  con- 
sider that  portion  of  the  answer  standing  by  itself,  and  inquire 
whether  or  not  it  would  be  good,  as  a  complaint,  in  a  separate  action 
by  the  defendant  against  the  plaintiff  or  a  person  represented  by  the 
{jaintiff.  Viewed  in  this  manner,  I  am  at  a  loss  to  perceive  how  the 
mere  denial  in  this  counterclaim  of  the  plaintiffs  allegation  that  the 
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defendfint  wrongfully  discharged  him  can  be  regarded  as  the  state- 
ment of  a  fact  going  to  make  up  a  cause  of  action  in  behalf  of  the  de- 
fendant against  the  plaintiff.  Its  effect  is  rather  to  avoid  an  admla- 
Hioa  which  might  be  fat^l  to  an  otherwise  valid  counterclaim.  The 
incorporation  of  that  denial  in  the  conntercUim  adds  no  more  to  the 
counterclaim  than  would  be  accomplished  by  the  insertion  therein  of 
an  express  averment  to  the  effect  that  the  defendant  did  not  wrong- 
fully discharge  the  plaintiff  from  its  employment.  Considering  this 
averment  incorporated,  we  should  then  have  a  counterclaim,  in  sub- 
stance, as  follows:  The  parties  entered  into  the  agreement,  a  copy 
of  which  is  annexed  to  the  complaint;  under  that  agreement  the 
defendant  advanced  to  the  plaintiff  |25  a  week,  up  to  September  16, 
1897,  making  f775  in  all;  that  the  relations  of  the  parties  under  the 
contract  then  terminated;  that  the  defendant  did  not  wrongfully  dis- 
charge the  plaintiff;  that  the  plaintiff  had  made  no  sales  of  the  de- 
fendant's machines;  and  that,  by  t-eason  of  the  foregoing  matters,  he 
was  indebted  to  the  defendant,  on  September  IG,  ISltT,  in  the  sum  of 
1775,  no  part  of  which  has  been  paid,  although  payment  thereof  has 
been  demanded.  In  thus  attempting  to  state  the  substance  of  the 
counterclaim,  I  have  omitted  the  averment  that  the  plaintiff  was  en- 
titled to  no  commissions,  as  that  is  purely  a  conclusion  of  law. 

A  denial  by  a  master  that  he  has  wrongfully  discliarged  his  serv- 
ant, or  an  allegation  a  master  that  he  has  not  wrongfully  dis- 
charged hie  servant,  is  not  equivalent,  in  legal  effect,  to  a  good  lUlega- 
tion  of  justifiable  dismissal.  Such  a  plea,  whether  negative  or  af- 
firmative in  form,  must  allege  the  facts  which  are  relied  upon  as 
justifying  the  act  of  the  master  in  discharging  the  servant.  ''The 
law  will  not  assume  that  a  servant  has  been  derelict  in  duty  from  the 
fact  that  his  employer  discharged  him,  but,  upon  proper  allegations 
that  he  was  discharged  while  engaged  in  the  performance  of  the  con- 
tract and  before  his  term  of  service  had  expired,  the  burden  is  cast 
upon  the  employer  of  proving,  and  hence  of  alleging,  facta  in  justifica- 
tion of  the  dismissal."  Linton  v.  Fireworks  Go;,  124  N.  Y.  633.  27 
K.  E.  406.  In  the  jiresent  case  it  is  to  be  observed  that  the  fact  of 
the  plaintiff's  dismissal  from  the  employment  of  the  defendant,  as 
alleged  in  the  complaint,  is  not  denied;  it  is  only  the  wrongful  dis- 
missal. If,  then,  we  take  as  true  all  the  averments  of  the  counter- 
claim, do  they  suffice  to  show  that  the  defendant  is  entitled  to  recover 
from  the  plaintiff  the  $775  paid  to  him  on  account  of  his  commia- 
dons?  I  think  not.  The  statement  that  the  relations  of  the  parties 
under  the  contract  terminated  on  September  Ifi,  1897,  dora  not  indi- 
cate in  what  manner  th^  came  to  an  end.  If  it  means  that  the  con- 
tract was  rescinded,  then  the  defendant  had  no  claim  to  the  repay- 
ment of  its  advances,  unless  such  repayment  was  provided  for  ex- 
pressly or  by  implication  in  the  agreement  of  rescission.  McCreerv 
V.  Day,  119  N.  Y.  1,  23  N.  E.  198,  6  L.  K.  A.  503.  The  learned  counsel 
for  the  defendant  interprets  the  averment  that  the  relations  of  the 
parties  under  the  contract  terminated  to  mean  that  the  defendant 
rdinquished  its  claim  to  the  plaintiffs  services  for  the  balance  of  the 
yrar,  and  that  the  jdaintiff  gave  up  his  claim  to  compensation  for  the 
same  period;  but  the  trouble  with  his  {deading  is  that  it  does  not  saj 
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anjthinp  of  the  kind.  In  matters  of  sabstance,  it  is  still  the  rule  tliat 
a  pleading  of  donbtful  meaning  mnst  be  construed  most  strongly 
against  the  pleader.  Clark  t.  Dillon,  97  N.  T.  370.  It  seems  to  me 
that  the  application  of  this  rule  is  fatal  to  the  counterclaim,  nor  is 
there  any  harshness  in  thus  applying  it.  If  the-  defendant  has  a 
good  canse  of  action  against  the  plaintiff,  arising  out  of  the  facts 
Bi^%;ested  in  the  brief  Of  counsel,  but  not  yet  embodied  in  the  an- 
swer, there  cannot  be  any  serious  diflQcolty  in  placing  it  before  the 
court  in  pn^>er  form. 

Tfie  interlocutory  judgment  should  be  alBrmed,  with  costs,  and 
with  leave  to  amend  upon  the  usual  terms.  All  concur. 


lilsc.  Bep.  917.) 
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INST. 

(Supreme  Gonrt,  Appellate  Term.   November  29,  1899.) 

LusB — Pabol — BrinxHCB. 

Where  a  written  leaae  required  ail  sIkos  pat  np  by  the  tenant  to  be  ap- 
proved by  the  lessor,  as  such  approval  could  be  In  parol,  It  was  competent 
to  show  parol  condltlODB  attached  thereto. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  the  Imperial  Building  Company  against  John  H.  Wood- 
bury D^matological  Institnte.  From  a  judgment  for  plaintiff,^  af- 
firmed at  general  term  (59  N.  T.  Snpp.  186),  defendant  appeals.  'Af- 
firmed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAK  and  I4EVEN- 
TRITT,  JJ. 

Benjamin  Fattenson,  for  appellant. 
Douglass  ft  Minton,  fw  respondent. 

FB£EI>MAN,  P.  J.  This  action  was  brought  to  recover  the  rent 
of  certain  rooms  leased  by  the  defendant  of  the  plaintiff  in  the  city 
of  St.  Loais.  The  lease  was  in  writing,  and  the  defense  was  that 
the  defendant  had  been  evicted  from  the  demised  premises  by  the 
plaintiff  by  reason  of  the  removal  of  certain  signs  placed  in  the 
bnilding  by  the  defendant.  The  lease  of  the  premises  contained 
the  following  clause: 

"No  algns  shall  be  put  np,  fastened,  or  painted  uptm  snch  bnilding,  or  In 
the  halls,  stairways,  or  entrances,  or  on  the  sldewallE  (except  opposite  the 
respective  n ambers  on  the  bnlletin  boards  provided  for  that  purpose,  or  on  the 
^aw  In  the  doors,  and  the  glaaa  of  the  windows,  of  said  demised  premises), 
wltbotit  tbe  ctmaent  of  the  partar  of  the  first  part  first  obtained  in  writing; 
and  an  signs  shall  be  made  In  gold  or  silver  lettering,  and,  both  In  siie, 
atyle  of  letterii^,  and  material,  under  written  instmctlons  ot  tbe  lessor  or 
Ha  agent,  and  shall  flnt  be  approved  by  the  party  of  the  first  part  before 
belB9  put  np.** 

Upon  the  trial,  the  plaintifTs  testimony  was  to  the  effect  that,  at 
the  time  the  lease  was  executed,  the  defendant  desired  to  have  his 
trade-mark  (consisting  of  the  profile  of  a  man's  face,  from  the 
chin  to  the  forehead,  on  the  left  side  of  a  circle)  upon  the  signs,  in 
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addition  to  the  lettering;  that  be  was  infopmed  that  the  signs  could 
be  pat  up  with  the  trade-mark  thereon,  and  conld  remain  in  place, 
so  long  as  no  objection  was  made  thereto  by  any  of  the  other  ten- 
ants of  the  building;  that  subsequently,  and  after  the  signs  were 
pat  up,  a  number  of  the  tenants  making  objections  to  the  signs, 
they  were  taken  down,  the  trade-mark  remoTed,  and  the  signs 
again  put  up;  and  that  the  defendant  occapied  the  rooms  for  sev- 
eral months  after  the  signs  had  been  replaced.  Thia  taking  down 
and  removal  of  the  trade-mark  from  the  signs  is  claimed  by  the 
defendant  to  have  constituted  an  eviction,  it  having  been  di8|)uted 
by  him  that  the  plaintiff  had  imposed  any  conditions  or  restric 
tions  as  to  the  trade  mark  remaining  upon  the  signs  at  the  time 
they  were  put  up.  When  the  plaintiff  offered  testimony  tending 
to  show  tliat  its  approval  of  the  putting  up  of  the  aigns  with  tlie 
trade-mark  thereon  was  conditional,  the  defendant  objected  there- 
to, npon  the  ground  that  such  testimony  was  an  attempt  to  yary 
the  terms  of  a  written  instrument  by  parol  testimony,  and  was 
inadmissible,  and  took  exception  to  the  ruling  of  the  court  ad- 
mitting such  evidence.  The  appellant  bases  liis  ground  for  a  re- 
versal herein  upon  the  alleged  error  in  the  admission  ol  this  tes- 
timony. 

The  lease  provided  that  the  size,  style,  and  lettering  of  the  signs 
should  be  "approved  by  the  lessor  or  its  agent"  This  approval 
need  not  necessarily  be  in  writing.  It  could  be,  and  was,  by  parol, 
and  therefore  not  limited  or  defined  by  anything  contained  in  the 
lease.  It  could  be  absolute  or  qualified,  conditional  or  uncondi- 
tional, and  what  the  form  or  terms  of  that  approval  should  be  was 
subject  to  the  subsequent  oral  agreement  of  the  parties  thereto, 
and  in  no  way  affected,  nor  was  it  in  any  way  influenced  by,  the 
terms  of  the  lease;  and  parol  testimony  was  not  only  competent, 
but,  in  the  absence  of  a  written  approval,  was  necessary,  to  show 
its  conditions,  if  any  there  was.  The  defendant  showed  that  the 
approval  of  the  signs  io  the  manner  they  were  put  up  was  by  parol. 
Had  it  shown  that  such  ai^proval  had  been  expressed  in  writing, 
tne  writing  would  have  been  the  best  and  only  competent  testi- 
mony as  to  its  terms;  but  such  was  not  the  case,  and  it  was  not 
error,  therefore,  for  the  trial  court  to  submit  the  question  of  fact 
to  the  jury  whether  the  approval  of  the  plaintiff  to  the  puttinf;  up 
of  the  signs  in  the  manner  they  were  erected  was  conditional  or 
otherwise.  Neither  did  the  defendant  make  any  objection,  or  take 
any  exception,  to  the  judge's  charge  in  that  reflect  The  judg- 
ment of  the  general  and  trial  terms  of  the  city  court  must  -there- 
fore be  affirmed. 

Judgment  of  the  general  term  and  of  the  trial  term  of  the  city 
court  affirmed,  with  costs.  All  concur. 
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HAAT  T.  HABT. 

(SiqiTCnw  Conrt,  Appellate  Division,  Fourth  Department  Norember  22,  1889.) 

Aonoir  AOAorn  Dxcbdbxt's  Estate— Cobtb—Waitxk. 

Under  Code  CIt.  Proc.  S  1S22.  confening  on  the  Burr(«ate's  court 
jurisdiction  to  hear  a  rejected  claim  against  a  decedent's  estate,  provid- 
ed the  respecHve  parties  have  filed  with  the  smrogate  a  written  consent 
that  he  may  determine  tiie  claim  on  the  aettlemeot  of  the  accounts  of  the 
esecirtor  or  administrator;  and  section  ISSO,  aOowtaig  plaintiff  costs 
whai  the  defendant  does  not  file  nieh  consent  "at  least  10  days  before 
the  expiration  of  the  6  months  fnm  the  rejection"  of  the  dalm,— 
plaintiff  waives  the  right  to  coats  by  commoicing  the  action  less  than 
S  months  and  20  days  after  such  rejection. 

Appeal  from  special  term,  Oneida  county. 

Action  by  Mary  E.  Hart  against  William  T>.  Hart,  administrator 
of  James  M.  Hart,  deceased.  From  an  order  awarding  costs  and 
disbarsements  of  the  action  to  plaintiff,  and  directing  that  the  name 
be  paid  from  the  fnnds  of  decedents  estate  in  the  hands  of  deldnd- 
ant,  defendant  appeals.  Berersed. 

Argoed  before  HABDDJ,  P.  J.,  and  ADAM8,  McLENNAN, 
SPBING,  and  SMITH,  JJ. 

W.  M.  Sogers,  for  appellant 
Merrick  Stowell,  for  respondent. 

ADAHS,  J.  There  is  little  or  no  dispute  about  the  facts  of  this 
case.  The  defendant,  as  administrator  of  the  estate  of  James  M. 
Hart,  deceased,  pnblished  the  usual  notice  for  claims.  Thereaft- 
er, and  in  dae  course  of  time,  the  plaintiff  presented  her  claim, 
which  was  rejected  by  the  administrator,  who,  at  the  same  time, 
offered  to  refer.  This  offer  was  accepted  by  the  plaintiff,  and  some 
correspondence  followed  with  reference  to  the  selectiw  of  a  ref- 
eree, bat  none  was  agreed  upon,  and  upon  the  24th  di^  of  Kovm- 
ber,  1897,  this  action  was  commenced. 

Section  1822  of  the  Code  of  Civil  Procedure  confers  upon  the 
surrogate's  court  jnr^iidiction  to  hear  a  rejected  claim,  provided  the 
"respective  parties"  have  filed  with  the  snm^ate  a  written  consent 
that  he  may  determine  the  claim  upon  the  judicial  settlement  of 
the  accounts  of  the  executor  or  administrator;  and  by  section  1836 
costs  are  allowed  to  the  plaintiff  whenever  the  defendant  does  not 
file  such  consent  "at  least  10  days  before  the  expiration  of  the  6- 
months  from  the  rejection'*  of  the  claim.  Thns  it  will  be  seen  that 
the  obvious  design  of  this  statute  is  to  give  the  executor  or  admin- 
istrator 6  montlui  and  20  days  in  which  to  file  his  consent,  and,  in 
case  oi  his  failure  so  to  do,  to  allow  the  claimant  10  days  in  which 
to  commence  his  action  prior  to  the  expiration  of  the  short  statute 
of  limitations,  with  an  absolute  right  to  costs  in  the  event  of  a  re- 
covery. The  plaintiff's  claim  was  rejected  on  the  14th  day  of  June, 
1897,  and  consequently  the  defendant  had  until  December  4th  fol- 
lowing in  which  to  file  the  consent  required  by  section  1822  of  the 
Code  of  Ctvil  Procedure;  but  it  seems  that  she  elected  to  bring  her 
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action  10  days  prior  to  that  time.  The  referee  before  whom  the 
case  was  tried  certifies  that  the  plaintiff's  demand  was  not  unrea- 
sonably resisted,  as  he  was  undoubtedly  warranted  in  doing,  in- 
asmuch as  the  recovery  was  less  than  one-quarter  the  amount  de- 
manded; and  consequently  the  only  question  with  which  we  are 
concerned  is  whether,  under  the  circumstances  of  the  case,  the 
omission  of  the  defendant  to  file  the  consent  contemplated  by  sec- 
tion 1822  entitles  the  plaintiff  to  the  costs  of  the  action. 

Had  the  plaintiff  deferred  commencing  her  action  10  days  louger 
than  she  did,  and  had  the  defendant  omitted  in  the  meantime  to 
file  such  consent,  there  would,  of  course,  be  no  question  as  to  the 
plaintiff's  legal  right  to  costs  in  this  case:  but  we  think  that  the 
legislature,  when  it  provided  that  such  consent  should  be  filed  at 
any  time  after  the  rejection  of  the  claim,  and  within  10  days  of  the 
expiration  of  the  6  months  from  such  rejection,  clearly  intended 
that  a  claimant  might  avail  himself  of  the  remaining  10  days  in 
which  to  bring  his  action,  and  thns  place  himself  In  a  position  to 
recover  costs,  and  at  the  same  time  protect  himself  against  the 
short  statute  of  limitations.  If  our  constrnction  of  the  statute  is 
correct,  then  it  would  seem  to  follow  that  the  commencement  of 
an  action  at  any  time  within  the  o  months  and  20  days  after  the 
rejection  of  a  claim  should  be  regarded  as  a  waiver  on  the  part  of 
a  plaintiff  of  his  right  to  costs,  in  the  event  of  a  successful  termi- 
nation of  his  action.  The  obvious  reason  for  requiring  an  executor 
or  administrator  to  consent  that  a  disputed  claim  may  be  heard  br 
the  surrogate  apon  the  judicial  settlement  of  his  accounts  is  to 
save  the  claimant  the  trouble  and  expense  of  an  action.  But  if, 
without  waiting  until  the  expiration  of  the  prescribed  time  to  file 
such  consent,  the  claimant  brings  his  action,  his  doing  so  is  equiv- 
alent to  a  waiver  of  the  statutory  requirement;  for,  after  the  com- 
mencement of  an  action,  the  filing  of  the  consent  specified  in  sec- 
tion 1822  would  be  a  useless  formality,  and  this  is  something  which 
tiie  law  does  not  require.  Stokes  v.  Mackay,  147  N.  Y.  223,  41  K. 
£.  496;  Shaw  v.  Insurance  Co..  69  N.  Y.  286.  Many  cases  might  be 
cited  where  such  an  election  has  been  treated  as  a  waiver;  a  fa- 
miliar one  being  that  of  omitting  to  file  proofs  of  loss  within  the 
time  prescribed  by  the  condition  of  a  policy  of  insurance,  in  cases 
where  the  insurance  company,  before  the  expiration  of  the  prescribed 
time,  had  denied  its  liability,  and  declared  its  intention  not  to  pay 
the  loss.  Under  these  circumstances,  it  has  been  frequently  held 
that  the  insured  was  absolved  from  the  necessity  of  filing  his  proofs 
before  the  bringing  of  his  action.  Brink  v.  Insurance  Co.,  80  K.  Y. 
108;  Lang  v.  Fire  Co.,  12  App.  Div.  39,  42  N.  Y.  Snpp.  639;  Flaherty 
r.  Insurance  Co.,  20  App.  Div.  275,  46  T.  Snpp.  934.  It  is  true 
that  in  the  cases  cited  by  way  of  illustration  the  waiver  was  of  a  con- 
tractual requirement  only;  but  a  party  may  waive  a  statutory,  or 
even  a  constitutional,  provision  designed  for  his  benefit,  as  well  as 
one  which  grows  out  of  a  contract,  and,  having  once  waived  it,  he 
is  e8to{^>ed  from  thereafter  claiming  the  benefit.  In  re  Cooper,  93 
N.  Y.  507;  In  re  New  York,  L.  &  W.  R.  Co.,  98  N.  Y.  447-453.  For 
the  reasons  above  stated,  we  think  that  the  plaintiff  is  not  entitled 
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to  recoyer  the  costs  of  this  action,  and  Gonseqaentlj  that  the  order 
appealed  from  shoald  be  reversed. 

Order  reversed,  with  f  10  costs  and  disbarsements,  and  motion  de- 
nied, with  f  10  costs.   All  concur. 


{«  App.  DIT.  454.) 

GODDARD  et  al.  v.  AMERICAN  QUEEN. 

(Sapreme  Court,  Appellate  Division,  First  D'^partment.   NoTemba  24,  1899.) 

L  RbTIBW— DBVBBSXS— FlRDIKOB  OP  E^ACT. 

A  defense  that  to  compel  defendant  to  Bpedflcally  perform  a  contract 
for  the  exdnslve  adrertisement  of  an  article  In  Its  magazine  vUl  create 
great  hardship,  In  excluding  the  magazine  from  the  right  to  second -claaa 
[Mstal  rates,  will  not  be  considered  on  appeal,  in  the  absence  ot  any  find- 
ing of  fact  respecting  such  defense  by  the  trial  court. 

9.  Contracts— Specific  Pbiikobmancb—Dibcbbtion. 

While  the  right  to  specific  performance  of  a  contract  rests  in  Judicial 
discretion,  yet  where  the  court  found  that  plalntlfT  could  not  be  com- 
pensated In  damages  for  defendant's  refusal  to  comply  with  Its  con- 
tract not  to  advertise  a  similar  article  to  that  advertised  by  plaintiff  In 
ita  magazine,  where  no  anffldent  excuse  for  snch  refusal  was  proved. 
It  becomes  the  courfa  dnty  to  grant  plaintiff  equitable  relief. 

1  Bake— Dbobbb— Execution. 

Equity  may  properly  decree  specific  performance  of  a  contract  for  an 
exclusive  right  to  advertise  a  certain  class  of  goods,  the  character  of 
which  was  easily  determined.  In  defendant's  monthly  magazine  for  18 
months,  since  contempt  of  such  decree  could  only  occur  once  a  month, 
and  each  violation  would  be  a  single,  completed  act. 

i.  Samk — Third  Party's  Riohtb. 

Specific  performance  of  a  contract  will  not  be  withheld  because  It 
might  iQjnrlonsly  affect  the  rights  of  an  innocent  third  party,  where 
such  person  was  joined  as  a  party  defendant  to  the  action,  and  dismissed 
on  his  application,  and.  there  was  no  proof  of  such  party's  rights,  but 
a  mere  inference  of  the  trial  court,  not  8upx>orted  by  the  record. 

Appeal  from  special  term,  New  York  county. 

Injunction  by  Warren  K.  Goddard  and  others  against  tiie  Ameri- 
can Qneen,  Incorporated,  and  others.  From  a  ja^;ment  dismissing 
the  complaint  (59  N.  Y.  Snpp.  46),  plaintiffs  appeal.  Reversed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  BAERETT,  BUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

L.  E.  Warren,  for  appellants. 
H.  F.  Ires,  for  respondent. 

PATTERSON,  J.  The  defendant,  the  American  Queen,  Incorpo- 
rated, was  the  proprietor  and  publisher  of  a  monthly  magazine;  and 
in  the  month  of  July,  1898,  it,  through  its  manager,  made  a  contract 
with  the  plaintiffs  to  insert  in  its  magazine  an  advertisement  of  a 
manufactured  article,  for  the  sale  of  which  the  plaintiffs  were  sole 
agents.  The  article  was  known  as  "Fader's  Pompadour  Skirt  Pro- 
tector." The  contract  contemplated  two  things:  First,  the  inser- 
tion of  an  advertisement  of  the  plaintiffs'  wares  for  a-  period  of  18 
months;  second,  that  the  defendant  named  should  refrain  from  pub- 
lishing any  advertisement  for  others  than  the  plaintiffs  of  skirt  pro- 
tectors or  of  skirt  bindings  with  an  edge  similar  to  or  resembling 
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the  edge  of  the  Feder  Brush  Skirt  Protector.  It  is  alleged  in  the 
complaint  that  the  defendant,  notwithstanding  the  terms  of  its  con- 
tract with  the  plaintiffs,  entered  into  an  agreement  with  the  Stew- 
art, Howe  &  May  Company,  which  was  also  made  a  defendant,  to 
advertise  in  its  magazine  goods  of  that  company;  that  it  was  an  ad- 
Tertisement  <rf  skirt  protectors  or  skirt  bindings  with  an  edge  simi- 
lar to  or  resembling  the  edge  of  Feder's  Skirt  Protector;  that  the 
defendant  refused  to  perform  its  agreement  with  the  plaintiffs,  who 
had  furnished  to  the  defendant  the  necessary  matter  for  an  adver- 
tisement to  be  inserted  in  the  September,  1898,  number  or  issue  of 
the  magazine;  and  that  the  defendant  published  its  September  num- 
ber witjaout  the  plaintiffs'  advertisement,  bnt  with  an  advertisement 
of  the  Stewart,  Howe  &  May  Company's  competing  goods.  In  the 
complaint  it  is  also  alleged  that  the  defendant  was  lareparing  to  issue 
a  number  of  its  magazine  for  the  month  of  October,  1898,  and  tbat 
it  refused  to  comply  with  its  agreement  for  tlie  exclusive  publica- 
tion of  an  advertisement  of  the  plaintiffs'  wares,  and  insisted  upon 
publishing  an  advertis^ent  for  the  Stewart,  Howe  &  May  Company, 
and  threatened  in  the  future  to  insert  the  advertisement  of  that 
company  for  the  whole  or  a  large  part  of  the  period  of  time  cov- 
ered by  the  plaintiffs'  contract;  that  the  plaintiffs  would  be  put  to 
irreparable  loss  and  injury  if  the  defendant  were  permitted  to  con- 
tinue to  break  its  contract,  and  to  refuse  to  advertise  the  plaintiffs* 
goods  and  continue  to  advertise  the  mannfactures  of  the  Stewart, 
Howe  &  May  Company,  and  therefore  the  action  was  brought  for 
the  specific  performance  of  both  the  positive  and  negative  terms 
of  the  plaintiffs'  contract.  And  relief  was  aE^ed,  of  a  permanent  in- 
junction restraining  the  defendant  from  publishing  the  Stewart, 
Howe  &  May  Company's  advertisement,  or  any  other  advertisanent 
than  that  of  the  plaintiffs,  of  articles  such  as  they  manufactured,  and 
which  were  to  be  the  subject-matter  of  the  advertisement  contracted 
for  between  the  defendant  and  the  plsdntiffs.  Both  tixe  American 
Queen  and  the  Btewaet,  Howe  &  May  Company  answered.  On  the 
trial  fhe  complaint  was  dismissed  as  to  the  latter  company,  because 
it  was  not  shown  that  it  was  in  any  manner  directly  connected  with 
a  violation,  either  actual  or  intended,  of  t^e  contract  made  between 
the  American  Queen  and  the  plaintiffs.  No  question  as  to  that  ruling 
is  now  presented.  The  American  Queen  Company,  in  its  answer, 
admitted  that  it  inserted  in  its  September  number  an  advertise- 
ment for  the  Stewart,  Howe  &  May  Company,  substantially  as  al- 
leged in  the  complaint,  and  sets  forth  that  it  entered  into  a  con- 
tract in  December,  1897,  with  the  Stewart,  Howe  &  May  Company, 
to  continue  during  the  years  1S98  and  1899  advertisements  for  that 
c<«npany.  It  then  states  that  that  contract  is  referred  to  as  part 
of  the  answer,  but  it  does  not  appear  in  any  way  in  connection  with 
the  answer,  nor  in  evidence.  The  American  Queen  Company  fur- 
ther sets  foiiih  in  its  answer  that  in  1897  the  plaintiffs  entered  into 
a  contract  with  it  to  publish  an  advertisement  of  Fedei^s  Brush 
Skirt  Protector  upon  the  condition  that  no  advertisement  of  in- 
fringers upon  or  against  the  Feder  Skirt  Protector  should  be  pub- 
lished in  the  defendant's  magazine  during  the  term  of  the  contract. 
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and  tiiat  on  the  28U)i  of  Jnly^  1S98,  negotiations  were  entered  into 
betwean  the  plaintiffs'  agent  and  the  defendant  regarding  an  inser- 
tion in  tiue  defendant's  publication  of  an  advertisement  of  the  Feder 
Proteetor  or  Skirt  Binding,  and  that,  as  a  ceault  thereof,  an  agree- 
ment was  made  between  the  plaintiffft'  agent  and  the  defendant  to 
puUiah  an  advertisement  of  the  plaint^s  upon  the  same  condi- 
ti<HUi  aa  those  of  the  previous  contract  of  1897,  and  that  neither  the 
defendant^  nor  any  of  its  officers  or  agents,  had  any  right  or  au- 
thority or  power  to  enter  into  the  contract  made;  that  the  defend- 
ant's manager  signed  the  contract  upon  which  the  plaintiffs  sue, 
withoot  knowledge  upon  the  part  of  sndi  manager  that  the  contract 
contained  the  condition  respecting  the  nonpublication  of  an  adver- 
tisement of  a  shirt  protector  or  skirt  binding  similar  to  or  resemblmg 
the  edge  of  the  Feder  Protector;  and  that  the  defendant  did  not  in- 
tend to  preclude,  nor  did  it  preclude,  itself  from  the  insertion  of  the 
advertisement  of  the  Stewart,  Howe  &  May  Company  under  its  con- 
tract with  that  company,  ^e  answer  then  sets  up  that  in  Febru- 
ary, 1898,  the  American  Queen  Company  applied  to  the  post-o£Qce 
department  of  the  United  States,  in  the  city  of  New  York,  to  have 
its  magazine  pass  through  the  mails  at  second-class  rates  of  postage, 
and  that  on  making  such  application  it  was  obliged  to  agree,  as  a 
condition  of  obtaining  that  privilege,  that  it  would  receive  and  pub- 
lirii  advertisementB  of  any  reputable  buBiness  house,  and,  upon  such 
agreement  being  made,  the  application  was  granted.  It  then  al- 
lies, on.  information  and  belief,  that  the  condition  In  the  plaintiffs' 
contract  concerning  the  nonpublication  of  any  other  advertisement 
than  the  plaintifEs  is  in  violation  of  the  laws,  rul^,  and  regulations 
U  the  post-office  department,  and  its  agreement  with  that  depart- 
meat,  and  that  the  performance  of  its  agreement  with  the  i^aintifis 
would  rmder  it  subject  to  the  revocation  of  the  second-class  rate 
privilege,  and  that  that  would  result  In  the  destruction  of  Its  busi- 
ness, for  a  teaaon  assigned  in  the  answer.  It  further  all^s  that, 
imnuediatdy  upon  being  apimsed  of  the  condition  contained  in  the 
plaintilEs'  contract,  it  notified  the  plaintiffs  of  its  refusal  to  publish 
its  advertisement  under  the  condition  of  exclusion,  but  offered  to 
publish  that  advertisement  without  condition,  except  that  it  would 
not  publish  advertisements  of  infringers  upon  the  {daintiffs'  patented 
article;  and  it  ^ayed  judgment  that  the  complaint  be  dismissed; 
that  the  alleged  agreement  set  forth  in  the  compUunt  with  the  plain- 
tiih,  so  far  as  the  same  purports  to  exclude  the  Stewart,  Howe  & 
Slay  Compaz^s  advertisement,  or  an  advertisement  of  any  other 
repotaUe  busineBs  house,  b«  decreed  to  be  naiauthorized  and  void, 
or  that  the  agreem^t  alleged  in  the  con^>laint  made  with  the  plain- 
tiffs be  reformed  and  changed;  and  for  further  relief. 

The  evidence  adduced  at  the  trial  failed  to  establish  any  misun- 
davtanding  on  the  part  of  the  American  Queen  Company's  man- 
ager of  the  situation  under  wMch  the  contract  with  the  plaintiffs 
was  made,  or  of  the  exact  terms  and  requirements  of  that  contract. 
On  the  contrary,  it  is  concluE^vely  shown  that  it  was  with  knowledge 
<A  that  situation,  and  of  what  the  plaintiffs  desired,  that  the  man- 
age entered  into  the  agreement,  and  assumed  for  the  American 
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Queen  Company  the  full  obligations  of  that  contract,  which  was  a 
beneficial  one  to  defendant,  as  it  increased  the  amount  of  the  plain- 
tiffs' adTertisement  very  considerably,  trial  court  found  that 
the  agreement  with  the  plaintiffs  was  made  to  secure  to  the  plain- 
tiffs a  great  advantage  and  increase  of  sales,  to  be  obtained  1^  the 
exclusive  adrei'tisement  of  its  goods  in  the  American  Queen  Maga- 
zine, and  that  such  magazine  was  a  most  valuable  advertising  me- 
dium for  the  plaintiffs'  goods;  that  the  plaintiffs  had  sustained  loss 
and  injury,  and  consequent  damage,  by  reason  of  the  refusal  of 
the  American  Queen  to  carry  out  its  contract.  In  deciding  the 
cause  the  justice  at  special  term  gave  permission  to  the  {daintiffs 
to  elect  within  15  days  to  prove  their  d^noages  before  a  jury,  which 
they  declined  or  failed  to  do;  and  thereupon,  in  finally  i&sposU^  of 
the  issues,  the  court  dismissed  the  complaint,  stating  the  reasoir 
therefor  in  the  conclusions  of  law,  as  follows : 

"The  ground  npon  which  this  decitfon  Is  based  Is  that  although  the  defend- 
ant, the  American  Qneen,  Incorporated,  has  clearly  violated  Its  contract  with 
the  plaintiffs,  and  the  latter  having  suffered  injury  thereby,  which  probably  can- 
not be  compensated  In  money  damages,  the  conrt  will  not  UDd«rtake  the  en- 
forcement of  plaintiffs'  said  contract,  because  such  enforcement  wonld  require 
CMLtlnued  and  detailed  labor  and  supervision  on  the  part  of  the  court  In  Its 
specific  performance,  and  for  the  reason  that  prior  r^bts  ol  an  hmocmt  third 
party,  the  Stewart,  Howe  &  Biay  Company,  woidd  be  infringed,  and  it  would 
suffer  damage  by  reason  of  the  nonperformance  of  its  prior  contract,  U  the 
negative  provisions  of  the  plaintiffs'  contract  are  enforced  by  the  court" 

Upon  comparing  the  findings  of  the  court  with  the  defenses  set 
up  in  the  answer,  it  will  be  observed  that  no  facts  are  found  respect- 
ing the  defense  of  hardship,  as  connected  with  the  allegations  of 
the  answer  relating  to  postal  laws  and  postal  privileges.  We  ate 
therefore  not  required  to  consider  that  defense,  but  will  confine  onr- 
selvM  to  the  consideration  of  the  two  grounds  upon  which  the 
complaint  was  dismissed.  The  conclasion  of  law  found  by  tiie 
learned  judge  contains  the  adjudication  that  the  plaintiffs  have  suf- 
fered injury  which  probably  cannot  be  compensated  in  money  dam- 
ages,— a  conclusion  which  is  obviously  right.  Unless  it  be  directed 
by  a  court  of  equity  that  the  contract  must  be  specifically  performed, 
the  plaintiffs  are  remedileE».  While  the  right  to  specific  perform- 
ance by  decree  of  a  court  of  equity  rests  in  judicial  discretion,  and 
may  be  granted  or  withheld  npon  a  consideration  of  all  the  circum- 
stances of  a  particular  case  (McCabe  v.  Matthews,  165  U.  S.  550.  15 
Sup.  Gt.  190,  39  L.  Ed.  253;  HeUer  v.  Ck>hen,  154  N.  Y.  306,  48  N.  E. 
527,  and  cases  cited).  It  is  the  duty  of  the  court  to  grant  equitat^e 
relief  where  a  remedy  does  not  exist  at  law,  where  great  injury  will 
result  to  an  innocent  party  unless  a  court  of  equity  interferes,  where 
the  rights  of  a  plaintiff  are  thoroughly  established,  and  where,  as  in 
this  case,  a  sufiicient  excuse  for  nonperformance  has  not  been  proven. 
Under  such  circumstances,  judicial  discretion  to  grant  relief  be- 
comes judicial  duty  to  grant  it.  One  ground  upon  which  specific 
performance  was  refused  in  this  case  is  a  supposed  difficult  tibie 
court  would  encounter  in  compelling  the  American  Queen  to  per- 
form its  contract,  and  in  the  enforcement  of  the  negative  {Hrovislon. 
Tb&t  such  provisions  in  a  contract  will  be  specifically  enforced  was 
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settled  what  was  held  in  Standard  Fashion  Co.  r.  Siegel-Cooper 
Co.,  30  App.  Dir.  564,  62  N.  Y.  tSupp.  433,  affirmed  in  157  N.  T.  60, 
31 N.  E.  408.  As  was  said  by  this  conrt  in  that  case,  the  general  rule 
is,  not  to  decree  spedflc  performance  of  contracts  which  by  their 
terms  stipulate  for  a  succession  of  acts  whose  performance  cannot 
be  consummated  by  one  transaction,  bnt  will  be  continuous,  and  re- 
quire protracted  supervision  and  direction.  But  in  the  case  at  bar 
there  is  no  such  necessity.  The  simfde  obligation  rested  upon  the 
American  Queen  to  refrain  from  publishing  any  advertisement,  for 
any  other  party  than  the  {daintiffs,  of  a  particular  kind  of  article, 
BO  i^ainly  described  in  the  contract  with  tiie  plaintiffs  that  a  simple 
inspection  of  any  advertisement  offerel  by  a  rival  of  the  plaintiffs 
would  enable  the  defendant  to  detennine  immediately  whether  or  not 
it  was  of  goods  of  the  same  character  as  those  advertised  by  the 
{daintiffs.  The  article  was  a  skirt  protector  having  any  kind  of  an 
open  or  brush-like  edge.  It  would  require  an  officer  of  the  court  to 
determine  whether  advertisements  of  skirt  protectors  in  the  de- 
fendant's magazine  were  of  goods  having  an  open  or  brush-like  edge. 
The  advertisement  offered  by  and  published  for  the  Stewart,  Howe 
&  May  Company  is  in  the  record,  and  is  of  a  brush-like  edge  skirt 
binding.  The  American  Queen  Magazine  was  issued  once  a  month. 
An  advertisement  of  a  rival  of  the  plaintiffs  would  be  inserted  but 
once  a  month.  Any  violation  of  a  decree  of  the  court  would  be  a 
single  act,  that  could  only  occur  once  a  month;  and,  upon  process 
for  contempt  for  disobedience  of  a  decree,  the  court  could  very  readily 
determine  whether  a  particular  advertisement  violated  that  decree 
or  not.  We  think,  therefore,  that  the  complaint  was  improperly 
dismissed  upon  that  ground. 

The  only  remaining  ground  upon  which  the  complaint  was  dis- 
missed is  that  the  enforcement  of  the  contract  would  interfere  with 
the  prior  rights  of  the  Stewart,  Howe  &  Hay  Company.  It  is  to  be 
observed  that  that  company  claims  nothing  here.  It  was  a  defend- 
ant. It  did  not  assert  its  rights  as  against  the  plaintiffs,  but  sought 
and  procured  its  dismissal  from  the  action.  How  far  the  court  would 
go  in  releasing  a  defendant  from  the  obligation  of  a  contract  delib- 
eratefy  entered  into,  upon  a  plea  that  detriment  might  result  to  some 
noncomplaining  third  party  if  the  obligation  were  enforced,  is  a 
matter  we  are  not  called  upon  now  to  determine;  for  there  is  nothing 
in  fhis  record  which  establishes,  as  matter  of  fact,  that  prior  to  the 
plaintiffs*  contract  the  American  Queen  became  bound  to  the  Stew- 
art, Howe  &  May  Company  to  insert  anything  and  everything  that 
might  be  tendered  to  it  as  an  advertisement  by  the  last-named  com- 
pany. All  there  is  in  the  evidence  upon  that  subject  is  a  letter  writ- 
ten by  the  American  Queen's  officer  or  agent  to  the  plaintiffs'  agent, 
after  the  contract  with  the  plaintiffs  was  made,  in  which  it  is  stated 
that  the  American  Queen  had  then  a  partially  performed  running 
contract  for  advertising  with  the  Stewart,  Howe  &  May  CiMupany. 
What  that  contract  was,  and  what  its  terms  were,  do  not  appear. 
The  learned  judge  at  the  special  term  says  in  his  opinion: 

"Although  the  terms  of  that  contract  do  not  appear,  the  only  Inference  that 
ran  be  drawn  from  the  evidence  upon  that  subject  Is  that  It  was  broad  oiongb 
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to  faqalN  tlw  pobllcatioD  tba  Stewart,  Howe  &  Mmj  OmnvKsf^  advertlBe- 
mmt  wUcli  appeared  In  ttie  Amertean  Queen  anbaeqiiait  to  the  date  of  the  caur 
tract  with  the  plaintiffs." 

We  do  not  find  anything  in  the  record  which  anthorizea  the  draw- 
ing of  such  an  inference.  Aa  against  these  plaintiffs,  who  staxul 
before  the  court  in  the  position  of  hapless  parties,  without  any 
remedy  whatever,  unless  it  be  that  of  specific  performance, — "a  ron- 
edj  which  should  not  be  denied  them  upon  a  simple  inference," — 
there  ia  nothing  but  a  statement  ol  the  ctefendaut  as  to  a  generai 
contract  made  with  a  third  party. 

We  are  of  the  opinion  that  neither  of  the  ground  upon  which  the 
case  was  dismissed  was  such  as  to  authorize  the  judgment  that  was 
rendered,  and  it  should  be  reversed,  and  a  new  trial  orctered,  vith 
costs  to  the  appelant  to  abide  the  event.  All  concur. 


BOBINSON  et  aL  v.  HAWLET  et  al. 
<Siq)Teme  Conrt,  AppeHate  Dlrlslon,  Fourth  Department.   November  22,  1890.) 

1.  JDDOMBNTB— CONFEBSION — STATEMENT — RlGHT  TO  ImPKACH. 

Where  certain  notes  which  were  the  baais  of  a  confession  of  3«dg- 
ment  were  Indorsed  lay  the  judgment  creditor  to  a  bank  under  an  ar- 
rangement that  the  fxedltcnr  was  to  be  allowed  to  check  against  them,  bat. 
If  they  were  not  paid  at  maturity,  they  were  to  be  charged  back  to  Qie 
creditor  without  protest,  and  the  notes  were  held  by  the  bank  at  the  time 
of  the  confession,  the  Judgment  debtot  or  subsequent  chattel  mortgagees 
were  not  entitled  to  impeach  the  judgment  on  the  ground  tliat  the  state- 
ment in  the  confesaion  that  the  notes  were  owned  by  the  creditor  was 
false,  since  such  creditor  was  contingently  liable  thereon, 
X  Bahe — WithhoijDinq  from  Record— Effect— Fkaudu  lent  Pbeferemcb. 

Where  a  debtor  confessed  judgment  under  an  agreement  that  it  should 
not  be  put  on  record  so  long  as  she  made  monthly  payments  thereon, 
and,  In.  case  suit  should  be  brought  against  her,  she  would  notify  plain- 
tiffs,  in  wlilch  event  they  were  at  liberty  to  enter  and  collect  the  jud^- 
ment,  such  judgment  did  not  create  a  fiiaudulent  prefeiwce  as  against 
claims  of  third  parties,  not  shown  to  have  arisen  out  of  any  transaction 
subsequent  to  such  confession,  and  hence  tb^  were  not  In  a  position  to 
attack  its  validity. 

t.  Chattel  Hostoaoes— Validitt— Possessiok  bt  HoBTaAOxa— Bkasohablb 

Time — Burden  of  Proof. 

Where  chattel  mortgages  were  not  accompanied  by  immediate  deliv- 
ery, and  followed  by  actual  and  continued  change  of  possession  of  the 
mortgaged  proper^,  as  required  by  2  Rev.  St.  (9th  Ed.)  c  7,  tit.  2.  $  D, 
p.  1880,  they  are  void  as  against  a  judgment  creditor  of  the  mortgaaor 
whose  judgment  was  filed  after  the  execution  of  the  mortgages,  but  be- 
fore they  were  filed,  though  the  mortgagees  were  entitled  to  a  reasonable 
time  within  which  to  tohe  possession.  It  being  shown  that  they  did  not 
take  immediate  possession,  they  having  failed  to  show  that  the  time  was 
not  unreasonable;  since  the  burden  of  proof  tiiat  they  took  possessloD 
within  a  reasonable  time  was  on  them. 

4  Same— Ubtibw— Failure  to  Object. 

Where,  in  a  creditors'  suit  to  set  aside  chattel  mortgages  as  fraudulent. 
It  was  proved  without  objection  that  the  mortgagees  did  not  take  immedi- 
ate possession  of  the  property,  and  that  there  was  no  immediate  change 
of  possession,  as  required  by  2  Rev.  St.  (9th  Ed.)  c.  7,  tit.  2,  {  5,  p.  ISStf. 
defendant  cannot  object  to  such  evidence  showing  statutory  Infirmity  of 
the  mortgages  for  the  first  time  on  appeal,  on  the  ground  that  no  such 
cause  of  action  was  alleged  In  the  complaint. 
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9k  SaIO— V^ODOLKHT  MOBTOACtBS— BVIDEHCB. 

I>efe&dant.  being  Indebted  to  plalntlffls,  ocmfeBaed  Jndgm»t  In  tiieli  f»- 
TOT  under  an  agreement  that  plaintiffs  were  not  to  file  the  same  so  long 
as  defendant  made  certain  monthly  payments,  and  did  nothing  to  Im- 
pair plaintiffs'  security;  and  that  if,  before  the  Judgment  waa  paid, 
any  of  her  other  creditors  should  bring  suit  against  her,  she  was  to  notify 
plaintiffs,  who  were  to  enter  ^nd  oollect  their  Judgment  Defendant  sub* 
aequently  sobatltuted  chattel  mortgages  In  violation  of  her  agreement 
It  appeared  that  wlille  defendant  was  assuring  plaintiffs  that,  if  they 
would  defer  entering  their  Judgment  for  a  few  hours,  her  father  would 
pay  tbm  oame,  her  attorney  was  preparing  the  chattel  mortgages  In  con- 
trorenj.  HM,  that  tadx  mortgages  were  faaudnlBnt  ta  fact  against 
soch  judgment  creditors. 

Appeal  from  equity  term,  Steuben  county. 

Action  by  Orrin  P.  Bobinson  and  another  against  Mina  L.  Hawley 
and  others  to  set  aside  chattel  mortgagee  as  fraudulent.  From  a 
judgment  in  favor  of  plaintiffS;  defendtuits  appeal  Affirmed. 

Prior  to  the  10th  day  of  March,  1S07,  the  defendant  Mina  L.  Hawiey  was 
engaged  In  carrying  on  a  small  mercantile  business  at  the  village  of  Cameron, 
Stmben  county,  and  while  ttraa  engaged  had  purchased  goods,  wares,  and 
merdiandlse  of  the  plaintiffs,  who,  under  the  firm  name  of  Boblnson  &  Qam- 
man,  were  ctuiductlng  business  as  diy-goods  merchants  at  the  city  of  Gotnlns^ 
In  part  payment  of  the  goods  thus  purctiased,  Mrs.  Hawley  had  given  to  the 
I^intlffs  three  promissory  notes,  signed  by  her,  and  payable  to  their  order. 
One  of  these  notes,  bearing  date  the  11th  day  of  December,  1896,  was  for  the 
sum  of  9296;  another,  dated.  January  7.  1897,  was  for  $226;  the  third,  dated 
February  12tii,  was  for  $108;  and  all  were  payable  in  three  months  after  their 
respectlTe  dates.  On  the  day  first  above  mentioned  Mrs.  Ilawley  made  and  exr 
ecnted  a  confession  of  Judgment  to  the  plaintifTs  for  the  sum  of  $908.26,  wblch 
sum  represented  the  amount  of  the  above-mentioned  notes  and  a  balance  dne 
upon  occoont  for  goods,  wares,  and  merchandise  theretofore  purchased  the 
plaintiCCa.  At  the  time  of  the  execution  of  tbis  conlesslon  Mrs.  Hawley, 
through  her  huslmnd  and  agent,  requested  the  plaintiffs  uut  to  file  and  enter 
tlie  same;  and,  in  order  to  induce  them  to  keep  the  Judgiiu'iit  from  the  records, 
and  give  her  an  extensl<m  of  time  in  which  to  satls^  the  amount  thereof, 
she  agreed  to  pay  to  tbe  plaintiffs  $100  each  month  until  the  entire  sum  was 
paid,  and  that  In  the  meantime  she  would  do  nothing  to  impair  the  plaintiffs* 
security.  She  further  agreed  that  If,  at  any  time  before  the  plaintiffs'  Judg- 
ment was  paid,  any  of  her  other  creditors  should  bring  suit  against  her,  she 
would  notify  the  plaintiffs.  In  which  event  they  were  to  be  at  liberty  to  enter 
and  collect  their  Judgment  hi  the  usual  way.  Belying  upon  this  assurance,  the 
plaintiffs  agreed  to  withhold  their  Judgment  from  record  as  long  as  Mrs.  Haw- 
ley made  her  payments,  and  gave  no  preference  to  her  other  creditors,  and  in 
irarsoance  of  such  agreement  tbe  coufession  was  placed  In  the  safe  of  the 
plaintiffs*  attorney.  Thereafter,  and  on  the  6th  day  of  May,  1807,  without  the 
knowledge  or  consent  of  tbe  plaintiffs,  Mrs.  Hawley  executed  and  delivered 
toor  chattd  mortgages  upon  her  stock  of  goods  tc  secure  ^ht  of  tier  cred- 
itors, for  an  Indebtedness  amounting  in  the  aggregate  to  about  $1,800.  Two 
of  the  creditors  thus  seQured  were  her  father  and  mother,  and  the  amount 
wbldi  ^e  claimed  to  be  owing  them  was  $1,000.  Immediately  upon  learning 
of  the  execntion  of  these  mortgages,  the  plaintiffs  filed  their  confession,  entered 
Jndgment,  and  Issued  execution  to  tbe  sheriff  of  Steuben  county,  who  thereupon 
levied  the  same  upon  tbe  goods,  wares,  and  merchandise  covered  by  the  cbat- 
tel  mortgages.  Thereafter,  and  on  the  14th  day  of  May,  1897,  this  action  was 
brought  In  aid  of  such  execution,  and  to  have  the  chattel  mortgages  dedared 
frandolent  and  void  as  against  the  plaintiffs'  Jndgment  Issue  was  Joined  there- 
in, and  tlie  caw  was  tried  Xij  the  court  wltliont  a  Jnir.  Jndgment  was  anbse- 
qnently  rendered  In  favor  of  the  plaintiffs,  and  from  that  Judgment  this  ap- 
peal Is  brought  Such  fnrtber  facts  as  are  material  will  be  stated  In  the  opin- 
ion wfalcli  fonowB. 
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ADAMS,  J.  If  it  be  true,  as  is  alleged,  that  the  defendants,  or  any 
of  them,  are  seeking  to  gain  possession  of  the  personal  property 
levied  upon  under  the  plaintiffs'  execution  in  virtue  of  certain  chat- 
tel mortgages,  which,  as  against  such  execution,  are  fraudulent  and 
void,  there  can  be  no  question  as  to  the  right  of  Hie  plaintifFs  to  in- 
voke the  aid  of  a  court  of  equity  to  establish  the  priority  of  the  lien 
acquired  by  them  under  their  execution,  provided  the  judgment 
upon  which  such  execution  was  issued  is  a  valid  one.  Bates  v. 
Plonsky,  28  Hun,  112;  People  v.  Van  Buren,  136  N,  Y.  262,  32  N.  E. 
775,  20  L.  B.  A.  446;  Crippen  v.  Hudson,  13  N.  Y.  161-166.  We  do 
not  understand  that  this  proposition  is  seriously  controverted,  but 
it  is  claimed  that  for  various  reasons,  which  will  be  hereafter  con- 
sidered, the  facts  of  this  case  do  not  entitle  the  plaintiffs  to  the 
sought.  One  of  the  reasons  thus  assigned  is  the  defective  character 
of  the  statement  which  furnishes  the  basis  for  the  confession  of 
jud^ent;  the  contention  being  that  the  statement  fails  to  comply 
with  the  requirements  of  the  statute,  in  that  it  does  not  fully  and 
concisely  set  forth  the  facts  out  of  which  the  debt  arose;  and,  fur- 
thermore, that  such  facts  as  are  stated  are  false.  It  is  possible 
that  within  some  recent  decisions  the  statement  in  question  is  not 
as  fall  and  explicit  as  it  ought  to  be  (Code  Civ.  Proc.  §  1274;  Wood 
V.  Mitchell,  117  N.  T.  439,  22  N.  E.  1125;  Bradley  v.  Glass,  20  App. 
Div.  200,  46  N.  Y.  Sapp.  790;  Blackmer  v.  Oi«ene,  Id.  632,  47  K.  Y. 
Supp.  113,  affirmed  in  154  N.  Y.  749, 49  17.  E.  1093),  but  it  certainly  is 
sufficiently  so  to  render  it  valid  as  between  the  parties  thereto  (Mil- 
ler V.  Earle,  24  N.  Y.  110;  Harrison  v.  Gibbons,  71  N.  Y.  58);  and 
it  consequently  furnishes  ample  authority  for  the  plaintiffs  to  im- 
peach a  fraudulent  transfer  by  the  judgment  debtor  (Neusbaum  v. 
Eeim,  24  N.  Y.  325).  The  allegation  of  falsity  rests  in  the  main  upon 
these  facts:  The  notes  specifically  mentioned  in  the  statement, 
when  received  by  the  plaintiffs,  were  indorsed  by  them,  and  depos- 
ited in  bank,  under  an  arrangement  by  which  th^  were  to  receive 
credit  therefor,  and  be  allowed  to  check  against  them;  but,  in  the 
event  that  they  were  not  paid  at  maturity,  they  were  to  be  charged 
back  to  the  plaintifFs,  without  protest.  This,  it  is  insisted,  was 
equivalent  to  a  sale  of  the  notes  to  the  bank,  and,  inasmuch  as  they 
were  all  held  by  the  bank  at  the  date  of  confession,  it  is  further  in- 
sisted that  it  could  not  be  truthfully  asserted,  as  it  was  in  the 
statement,  that  they  were  owned  by  the  plaintiffs.  Strictly  speak- 
ing, this  may  be  true,  for  unquestionably  for  the  time  being  the 
notes  were,  in  a  certain  sense,  owned  and  held  by  the  bank;  but  the 
transfer  was  conditional,  and,  if  the  notes  were  not  paid  when  due, 
the  plaintiffs  were  liable  upon  them,  and  would  be  required  to  par 
them.  In  short,  as  was  stated  by  one  of  the  plaintiffs  upon  his  di- 
rect examination,  "They  [the  notes]  are  supposed  to  belong  to  us  an- 
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til  tbey  are  paid.''  It  is  not  dispated  that  these  notes  were  valid, 
existing  obligations  upon  the  part  of  the  defendant  Hawley;  nei- 
ther is  there  any  question  as  to  the  contingent  liability  of  the  plain- 
tiflEs  thereon;  and,  in  view  of  the  circumstances  under  which  they 
were  transferred  to  the  bank,  we  do  not  see  how,  within  the  princi- 
ple of  the  authorities  last  cited,  the  validity  of  the  confession  can 
be  impeached  either  by  the  judgment  debtor  or  by  any  person  other 
than  a  bona  fide  creditor  or  lienor. 

In  this  connection  It  will  be  pertinent  to  consider  the  allegation 
of  active  and  affirmative  fraud  which  is  set  up  in  the  defendant's 
answer,  for  while  not  denying  that  Mrs,  Hawley  was  honestly  in- 
debted to  the  plaintiffs,  or  that  the  notes  given  by  her  correctly  rep- 
resented the  amount  of  such  indebtedness  at  the  time  they  were 
given,  it  is  nevertheless  insisted  that  the  scheme  by  which  such  in- 
debtedness was  secured  to  the  plaintiffs  was  fraudulent  and  void, 
in  that  the  confession  of  judgment  was  to  be  kept  secret,  and  its 
entry  deferred,  to  the  end  that  Mrs.  Hawley  might  continae  her 
business,  and  pnrchase  additional  goods  upon  credit  from  other  deal- 
ers, the  effect  of  which  would  be  to  enhance  the  value  of  the  plain- 
tiffs' security  during  the  period  intervening  its  execution  and  en- 
forcement. This  contention  would  undoubtedly  possess  much  force 
if  there  was  anything  in  the  record  to  support  it  save  the  bare  fact 
that  the  plaintiffs  did,  at  the  urgent  solicitation  of  their  debtor, 
agree  not  to  make  their  judgment  a  matter  of  record,  and  thereby 
impair  her  credit;  but  there  is  not  a  scintilla  of  proof  to  indicate 
that  this  agreement  was  entered  into  with  a  fraudulent  intent  upon 
the  piirt  of  the  plaintiffs  to  obtain  any  additional  security  at  the 
expense  of  Mra.  Hawley's  other  creditors.  On  the  contrary,  it  ap- 
pears that  the  day  before  the  confession  was  given  the  plaintiffs 
learned  that  Mrs.  Hawley  had  suffered  judgment  to  be  taken  against 
her  by  an  Elmira  grocer,  and,  being  naturally  desirous  to  protect 
themselves,  the  plaintiffs  sent  a  member  of  their  firm  to  see  her, 
and,  if  possible,  obtain  some  security  for  tiieir  debt.  After  a  cou' 
ference  with  her  and  her  husband,  it  was  proposed  that  she  should 
confiew  judgment  for  the  amount  owing  by  her.  Ttds  proposal  was 
not  favorably  considered  by  her  at  first,  and  it  was  only  acceded  to 
upon  the  plaintiffs  agreeing  to  hold  the  confession  simply  as  se- 
cnrity,  provided  the  defendant  would  make  certain  specific  pay- 
ments thereon,  and  do  nothing  in  the  meantime  to  impair  such  se- 
carity;  all  of  which  she  promised  to  do.  It  is  true  that  one  effect 
of  this  agreement  was  to  give  the  plaintiffs  a  preference  and  advan- 
tage over  other  creditors,  but  we  are  unable  to  perceive  wherein  that 
renders  it  fraudulent,  for  the  law  does  not  condemn  a  preference  to 
a  Irana  fide  creditor  by  a  debtor  in  failing  circnmstances,  even  though 
the  imreement  by  which  such  preference  may  be  created  is  concealed 
from  the  general  creditors.  Thus,  an  agreement  entered  into  be- 
tween  the  vendor  and  vendee  that  in  case  of  the  insolvency  of  the 
latter  he  will  protect  the  former  by  a  preference  to  the  amount  of 
his  }nst  claim  has  been  held  not  to  be  a  fraud  in  law  upon  other  cred- 
itors, which  woold  avoid  a  preferential  assignment  made  in  pursu- 
ance Itoeof.  Bank  V.  Whitmore,  104  K.  Y.  297, 10  K.  E.  624;  &nith 
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T.  Hvnroe,  1  A^.  Dir.  77,  37  Y.  Sntip.  62;  Steam-Heating  Oo. 
T.  lUttBom,  16  App.  DiT.  258,  44  N.  Y.  Bv^  62S;  Smith  v.  Craft,  m 
U.  B.  441,  8  Snp.  Gt.  196;  London  r.  Martin,  79  Hun,  229,  29  N.  Y. 
Supp.  396;  Drury  t.  Wilson,  4  App.  Biv.  232,  38  2H.  Y.  Supp.  538. 
Suppose,  instead  ot  executing  a  confession  of  judgment  on  ttie  12th 
day  of  March,  Mrs.  Hawley  had  then  entered  into  a  secret  agree- 
ment with  the  plaintiffs  that  she  would  pay  them  f  100  per  month 
until  their  entire  debt  was  paid,  and  that,  in  the  event  of  her  failure 
to  make  such  payments,  or  in  case  soit  was  broU£^t  against  her  by 
another  creditor,  she  would  confess  judgment  to  the  plaintiffs  for 
the  amount  remaining  unpaid  upon  th^r  debt,  could  it  be  snccess- 
fnliy  cont^ded  that  such  an  agreement  would  aToid  a  conf«wion 
made  in  pursuance  thereof?  And,  if  not,  why  should  the  one  entered 
into  between  the  parties,  which  does  not  differ  in  principle  from 
the  one  suggested  by  way  of  iUostration?  It  is  quite  possible  that 
if  a  dealer  who  was  actually  insolvent  should  purchase  goods  upon 
credit,  without  disclosing  the  fact  tiiat  he  had  theretofore  agreed 
to  prefer  another  creditor  in  a  certain  contingency,  he  would  not, 
in  the  event  of  executing  such  agreement,  obtain  title  to  the  goods 
thus  purchased,  either  for  his  own  benefit  or  that  of  bis  preferred 
creditor.  Hyman  v.  Kapp,  9  N.  Y.  St  Bep.  691.  But  in  the  present 
case  there  is  no  evidence  that  the  claims  of  the  defendants,  or  either 
of  them,  arose  out  of  any  transaction  with  Mrs.  Hawley  subsequent 
to  the  time  the  plaintiffs'  judgment  was  confessed,  and  consequently 
we  do  not  see  how  they  are  in  a  position  to  assert  that  the  (dain- 
tiffs'  judgment  is,  under  the  circumstance  disclosed  by  the  record, 
invalid. 

The  next  and  only  remaining  proportion  upon  the  part  of  the  ap- 
pellants which  we  deem  it  necessary  to  consider  is  that  the  plain- 
tiffs, have  failed  to  establish  the  fact  that  the  defendants'  chattel 
mortgages  are  fraudulent.  To  meet  this  contention,  it  is  asserted 
that  there  is  nothing  in  the  case  to  repel  the  presumption  which 
the  law  creates  that  the  defendants'  mortgages  were  fraudulent  by 
reason  of  the  fact  that  they  were  not  accompanied  by  an  immediate 
delivery,  and  followed  by  an  actual  and  continued  change  of  posses- 
«ion  jof  the  mortgaged  property  as  required  1^  the  statute  (2  Rev. 
St  [9th  Ed.]  c.  7,  tit.  2,  §  6,  p.  1886;  WaUace  t.  Kodine,  67  Hon,  239, 
10  N.  Y.  Snpp.  919);  and  such  is  undoubtedly  the  fact,  for  it  appears 
that  the  morning  after  th^  mortgages  were  tiled  the  mortgagor's 
husband  was  in  chaise  of  the  store,  making  sales,  and  conducting^ 
the  business  precisely  as  he  had  theretofore  done,  and  that  there  had 
been  nothing  in  or  about  the  store  to  indicate  that  there  had  been 
any  change  of  proprietorship  or  possession.  Indeed,  it  appears  that 
at  this  time  at  least  two  of  the  mortgages  had  not  been  delivered, 
and  that  the  mortgagees  therein  named  were  not  -even  aware  that 
their  claims  had  been  thus  secured.  But  it  argued  ti^t  there 
are  two  answers  to  this  assertion,  one  of  which  is  that  tiie  mort* 
gagees  were  ezirtitled  to  a  rewonable  time  in  wtridi  to  take  poBses- 
sion  of  the  mortgaged  property,  and  the  other  is  that  the  complaint 
contains  no  allegation  that  the  defendants'  mortgages  were  fraudu- 
lent by  reason  <^  any  itatatoiy  infirmity.  It  lasy  be  asBoiDsd,  for 
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the  purposes  of  this  review,  tiiat  the  learned  counsel  is  correct  in 
both  of  the  propoaitions  thus  adranced;  but  their  lorce  ie  mate- 
rially impaired  by  the  fact  that  no  evidence  was  given  to  Bhow  that 
the  failure  upon  the  part  of  the  defendants  to  take  immediate  pos- 
aeBsion  of  the  mortgaged  property  was,  under  the  drcumstances  of 
the  case,  unreasonable,  and  by  the  tiuther  fact  that  no  objection 
was  made  to  the  evidence  given  by  the  pin  Hi  tiff ■  of  such  failure. 
Had  the  defendants  been  called  to  the  witness  stand,  it  is  quite  pos- 
sible that  they  might  have  furnished  some  evidence  that  the  delay 
in  the  change  of  possession  was  not  unreasonable;  but  this  they 
Miled  to  do,  and,  as  the  burden  of  explanation  was  upon  them,  they 
must  suffer  the  consequences  of  such  failure.  Bo,  too,  as  regards 
the  second  proposition.  Had  an  objection  been  taken  to  the  admis- 
sion of  any  evidence  not  pertinent  to  the  issuM  raised  by  the  plead- 
ings, it  would  doubtless  have  been  sustained;  bn^,  inasmuch  as  such 
evidence  was  received  upon  the  trial  without  objection,  it  is  now  too 
late  for  the  defendants  to  claim  as  a  ground  of  reveraid  that  the  re- 
covery was  for  a  cause  of  action  not  set  forth  in  the  complaint. 
Vann  v.  Bouse,  94  N.  Y.  401;  Wells  v.  Association,  120  N.  Y.  630,  24 
N.  E.  276.  However,  we  think  there  was  sufficient  in  the  case  to 
warrant  the  trial  court  in  finding  that  the  defendants'  mortgages 
were  fraudulent  in  fact  as  against  the  plaintiffs'  judgment.  Bo  far 
as  the  mortgagor  herself  is  concerned,  there  can,  of  course,  be  no 
question  but  that  she  executed  the  mortgages  to  the  defendants  in 
violation  of  her  solemn  agreement  with  the  plaintiffs,  and  with  the 
obvious  intent  to  deprive  the  latter  of  the  benefit  ot  the  security 
which  she  had  theretofore  given  them;  for  it  appears  without  con- 
tradiction that  at  the  very  time  her  attorney  was  engaged  in  drawing 
up  such  mortgages  Mrs.  Hawley  was  assuring  the  plaintiffs  that,  if 
they  would  defer  entering  their  judgment  for  a  few  hours  longer, 
she  would  send  for  her  father,  and  have  him  pay  the  same.  This 
certainly  was  a  gross  fraud,  and  one  which  should  not  be  permitted 
to  deprive  the  plaintiffs  of  the  benefit  which,  but  for  such  fraud,  they 
would  have  obtained.  Neither  should  it  operate  to  postpone  th^ 
judgment  so  as  to  make  it  subordinate  to  the  defendants*  chattel 
mortgages.  Clark  v.  Taylor,  87  Hun,  312;  Claflin  Go.  v.  Amheim, 
87  Hun,  236,  33  N.  Y.  Supp.  1037.  Moreover,  this  case  is  by  no 
means  free  from  suspicious  circumstances  so  far  as  the  mortgagees 
are  concerned.  In  the  first  place,  there  is  an  utter  absence  of  any 
proof  that  either  of  the  mortgagees  was  a  Iwna  fide  creditor  of  the 
mortgagor.  One  of  them  was  her  father;  another  was  her  mother; 
and  tiiese  two  she  attempted  to  prefer  in  an  amount  considerably 
larger  than  the  sum  owing  by  her  to  the  jdahitiffs,  although  she 
had  previously  assured  the  latter  that  she  owed  but  little  aside  from 
their  claim.  Again,  at  least  two  of  the  mortgagees,  as  has  been 
stated,  knew  nothing  of  the  mortgages  given  for  their  benefit  until 
after  they  had  been  placed  on  file;  and  there  are  circumstances  in 
the  case  which  create  a  very  strong  presumption  that  the  same  is 
true  of  the  other  mortgagees,  with  &e  exertion  of  the  mortgagor's 
parents.  Among  snch  circnmstances  may  be  motioned  the  fact  that 
the  mortgages  were  executed  at  Corning,  la  the  nighttfane,  and 
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secretly;  that  all  of  the  mortgagees  were  nonreBidcnts  of  that  city, 
and  that  none  of  them,  aside  from  the  relatives,  was  seen  there  at 
the  time  the  mortgages  were  executed;  and,  furthermore,  that  they 
absented  themselves  from  the  trial,  and  studiously  refrained  from 
giving  any  evidence  as  to  their  r^ations  with  Mrs.  Hawley.  There 
are  still  other  circumstances  in  the  case  which  bear  with  more  or 
less  weight  apon  this  question,  bat  we  think  those  to  which  refer- 
ence has  just  been  made  are  sufficient,  as  has  already  been  suggested, 
to  sustain  the  conclusion  of  the  learned  trial  court  that  all  of  the 
defendants'  mortgages  are  fraudulent  in  fact,  and  consequently  void 
as  against  the  plaintiffs'  judgment,  execution,  and  levy. 

We  have  examined  the  various  exceptions  to  the  admission  and 
rejection  of  evidence  to  which  our  attention  has  been  directed  with- 
out (Uscoverhig  that  they  present  any  prejudicial  error,  and,  in  ovr 
opinion,  the  jadgment  aj^aled  from  should,  consequently,  be  af- 
firmed. 

Judgment  affirmed,  witii  costs.  All  concnr,  except  SPBING,  J., 
not  voting. 


ABELEIN  V.  PORTER  et  aL 
(Supreme  Conrt;  Amwllate  Division,  Fourth  Department   Novembar  27,  1880.) 

WBOMOFDL  Death— WlTKE8BS8—EvTDBKCE—ADHIBBIBn.ITT. 

Code  Olv.  Froc.  |  820.  declares  that  a  party  Interested  In  an  action 
ahall  not  be  examined  In  liIs  owe  behalf  or  Interest,  as  against  the  ex- 
ecutor, admlnlBtrator,  or  survivor  of  a  deceased  person,  concerning  per- 
sonal transactions  or  communications  between  witness  and  such  deceased 
person.  Held,  that  where  deceased  had  been  assaulted  by  defendant, 
and  was  drowned  while  attempting  to  escape  arrest,  defendant,  In  an 
action  by  deceased's  administrator  to  recover  for  his  wrongful  death, 
was  not  entitled  to  testify  as  to  the  facts  and  circumstances  attending 
the  assault,  indndlng  conTersatlons  with  and  statements  by  deceased, 
occarrlng  as  part  of  that  transaction. 

Appeal  from  trial  term,  Onondaga  county. 

Action  by  Margaret  Abelein,  as  administratrix,  against  Louis  D. 
Porter,  impleaded  with  John  Fonda.  From  a  judgment  for  defend- 
ant Porter,  and  from  an  order  denying  a  new  trial,  plaintiff  appeals. 
Beversed. 

This  action  Is  brought  to  recover  damages  claimed  to  have  been  sustained  by 
the  next  of  kin  of  one  Charles  Hansman,  deceased,  whose  death.  It  U  allied, 
was  caused  by  the  wrongful  acts  of  the  defendant  Hansman  was  a  lad  about 
17  years  of  age,  who  resided  In  the  city  of  Syracuse,  and  the  evidence  tends  to 
Show  that  he  was  detected  the  defendant  In  the  act  of  stealing  a  quantity  of 
lead  pipe;  that  the  defendant  tberenpon  attempted  to  arrest  him;  that  Bans- 
man,  in  order  to  escape  arrest,  crawled  feet  first  Into  a  flrehole  In  a  salt 
block;  that,  upon  discovering  Hausman  In  this  position,  the  defendant  kicked 
him  several  times,  and  then,  pulling  him  out  of  the  bole,  kicked  him  again; 
that  the  deceased  thereupon  started  to  run,  and  was  pursued  by  the  defendant, 
who  was  shortly  Joined  by  a  policeman;  that  white  talking  with  the  policeman 
the  defendant  saw  Hansman  running  towanls  a  canal  boat  oa  the  Erie  CUinaU 
npon  wbich  lie  attempted  to  secrete  himself;  that  shortly  thereafter  the  de- 
fendant and  the  policeman  started  for  the  boat  whereupon  Hausman  dropped 
over  on  one  side,  clinging  to  the  t>oat  with  his  hands,  In  which  position  be  was 
discovered  by  the  policeman,  who  made  an  effort  to  readi  him,  but  In  resist- 
ing this  effort  Hangman  dropped  Into  the  canal,  and,  after  taking  a  few  stnftes, 
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Bank  beneath  the  surface  of  the  water,  and  was  drowned.  The  evidence  also 
tends  to  show  that  the  deceased  was  an  expert  swimmer,  and  that,  after  bis 
body  was  recovered  from  the  canal,  bmlses  and  abrasions  were  discovered  In 
rartoos  parts  thereof.  Upon  the  sobmlssion  of  the  case  the  Jury  were  In- 
■tmeted  by  the  teamed  trial  Jndge  that  If  the  defudant,  iij  the  use  of  ez- 
ceaslTe  force,  gave  Haimuan  reason  to  a^rebend  and  fear  that,  If  caught,  he 
would  again  be  violently  assaalted.  and  that  If,  because  of  such  fear,  he  dropped 
Into  flie  canal,  and  was  drowned,  the  plaintiff  might  recover.  The  jury  there- 
upon  rendered  a  verdict  In  favor  of  the  defendant 

Argued  before  HARDIN,  P.  3^  and  ADAMS,  MoLEiNNAN, 
SPRING,  and  SMITH,  JJ. 

Frank  G.  Sargent,  for  appellant 
0.  H.  StiUwell,  for  respondent. 

ADAMS,  J.  Upon  the  trial  the  defendant  was  permitted  to  tes- 
tify to  the  entire  transaction  between  himself  and  the  plaintifTs 
intestate  from  the  time  the  latter  was  first  diacovered  with  the  lead 
pipe  in  his  possession  nntil  he  was  drowned,  and  in  the  course  of 
bis  testimony  the  defendant  not  only  denied  kicking  the  boy,  but 
detailed  his  coaversation  with  him,  and  all  that  was  said  and  done. 
This  class  of  evidence  was  duly  objected  to  as  incompetent  under 
spction  829  of  the  Code  of  Ciril  Procedure,  but  the  objection  was 
orermled,  to  Vhich  ruling  an  exception  was  taken.  Subsequently 
a  motion  was  made  upon  the  same  ground  to  strike  out  the  evi- 
dence, which  was  denied,  and  to  such  denial  a  farther  exception 
was  taken;  so  that  the  competency  of  the  evidence  is  fairly  and 
squarely  presented  by  the  record.  There  can  be  no  question,  we 
assume,  that  within  tiie  language  of  the  Code,  which  declares  that 
"a  party  or  person  interest^  in  the  event  [of  an  action]  *  •  * 
shall  not  be  examined  as  a  witness  in  his  own  behalf  or  interest 
*  *  *  against  the  execut<«,  administrator  or  survivor  of  a  de- 
ceased person  •  •  •  concerning  a  personal  transaction  or  com* 
monication  between  the  witness  and  the  deceased  person"  (Code 
Civ.  Proc.  §  829),  the  evidence  objected  to  was  incompetent,  for  it 
related  to  both  a  communication  and  a  transaction  between  the  de- 
fendant and  a  deceased  person.  It  was  given  in  behalf  of  the  defend- 
ant, and  it  was  against  an  administrator.  But,  while  virtually  con- 
ceding this  to  be  so,  it  is  contended  by  the  defendant  that  the  in- 
hibition of  the  statute  has  no  application  to  tiiis  particular  case,  the 
argument  being  that  inasmuch,  as  a  cause  of  action  arising  out  of 
the  death  of  one  person  by  reason  of  the  wrongful  or  negligent  acts 
of  another  (Code  Civ.  Proc.  §  1902)  is  not  given  to  the  estate  of  a  de- 
ceased person  for  the  purpose  of  general  administration,  but  for  the 
exclusive  benefit  of  a  husband,  wife,  or  next  of  kin,  the  plaintiff  is 
not  an  "administrator"  in  the  ordinary  acceptation  of  that  term,  but 
Runply  a  trustee  for  a  certain  specified  purpose.  It  is  true  that  an 
action  of  tikis  character  is  prosecuted  for  the  benefit  of  certain  per- 
sons to  whom  any  recoveiy  is,  by  direction  of  the  statute,  to  be  dis- 
tributed (Code  Civ.  Proc.  §  1903);  but  the  sum  recovered  therdn 
would  nevertheless  be  subject  to  the  expenses  of  the  action,  as  well 
as  those  of  the  administration,  and  for  this  reason,  if  for  no  other, 
there  is  "nothing  *  *  *  to  take  the  case  ont  of  the  ordinary 
61  N.T.S.— 10 
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course  of  administration"  (Quin  t.  Moore,  16  N.  T.  4.S3-4M). 
But  whether  the  functions  of  an  administrator,  as  respects  an  ac- 
tion of  this  nature,  be  general  or  limited,  he  la  in  fact  the  personal 
representatiTe  of  his  intestate,  and  consequently  the  novel  propo- 
•ition  which  is  here  ftdvanced  by  the  defendant  mnst,  we  think,  be 
fonnded  upon  a  misapprehension  of  the  real  purpose  tor  which  the 
inhibiting  statute  was  enacted.  It  was  not  until  a  comparatively 
recent  period  of  time  that  parties  to  an  action  were  permitted  to 
testify  in  their  own  behalf;  and  when  the  barriers  were  removed, 
and  the  right  to  testify  was  conferred,  the  legislature,  in  its  wis- 
dom, saw  fit  to  surround  this  new  privilege  with  certain  safeguards, 
among  which  was  the  one  embraced  within  section  829  of  the  Code. 
The  design  of  this  restrictive  statute  is  manifestly  to  deprive  a  sur- 
viving party  to  a  transaction  of  the  unfair  advantage  which  he 
would  gain  by  giving  his  version  of  a  controversy  when  the  othw 
party  is  prevented  by  death  from  being  beard  to  contradict  or  ex- 
plain the  same,  and  that  such  was  the  main  purpose  and  policy  of 
its  enactment  has  been  repeatedly  declared  by  the  courts  in  lan- 
guage too  plain  to  admit  of  any  misnndenitanding;  Thus,  in  Card 
V.  Card,  89  N.  T.  317-319,  it  was  said: 

'Tbs  restriction  In  question  Is  Intended  to  prevent  the  party  from  testlfytng 
to  the  personal  act,  dedaratloii,  or  convenatlon  of  the  decaised.  These  are 
matters  whlcb.  If  he  were  Uvlng,  he  might  explain,  quality,  or  contradict" 

Again,  in  Holcomb  v.  Holcomb,  95  N.  Y.  325,  it  was  said  that: 

"The  words  of  exclusion  are  as  comprehensive  bb  langna^  can  express. 
Transactions  and  communications  embrace  every  variety  of  siiblrs  which  can 
form  the  subject  of  negotiation.  Interviews,  or  actions  between  two  partleL 
*  *  *  A  contrary  rule  would  defeat  the  reasonable  Intent  of  the  statute 
that  a  surviving  party  should  be  excluded  as  one  interested  from  maintaining 
hy  his  testimony  an  issue  which  In  any  degree  Involved  a  oonunnnlcation  or 
tnmsaction  betweoi  hlntsM  and  a  deceased  person.** 

And  in  a  still  more  recent  case  the  same  court,  in  reiterating  the 
language  last  quoted,  took  occasion  to  declare  with  much  emphasis 
that: 

"The  object  and  purpose  of  ttils  statute  is  so  obvious  as  not  to  raqnlre  or 
instity  any  explanation  or  consideration  beyond  that  whldi  It  has  repeatedly 
received  from  this  court"   Heyne  v.  Doerfler,  124  N.  Y.  60S-G09.  28  N.  E.  1044. 

Many  other  like  statements  of  the  reason  for  the  rule  might  be 
cited,  but  those  already  adduced  are  sufScient,  we  think,  to  show 
that  it  is  the  settled  policy  of  the  law  of  this  stete  to  pelade  in  all 
cases  in  which  the  representatives  of  a  deceased  perfl<m  are  parties 
the  testimony  of  an  inter^ted  witness  concerning  any  transaction 
with  the  deceased  in  which  the  witness  in  any  manner  participated. 
Indeed,  so  rigidly  has  this  policy  been  adhered  to  that  the  courts 
have  uniformly,  of  late,  refused  to  receive  evidence  of  this  character 
which  tended  even  indirectly  to  prove  such  a  transaction.  Hall  v. 
Boberts,  63  Hun,  478, 18  N.  Y.  Supp.  480;  In  re  Humfreville,  6  Apg. 
Div.  535,  39  Y.  Supp.  550.  Likewise,  in  cases  where  an  admin- 
istrator avails  himself  of  his  right  to  testify  to  a  transaction  between 
his  intestate  and  the  opposite  party,  it  is  held  that  the  latter,  in  re- 
plying thereto,  must  confine  himself  to  evidence  of  the  same  trans- 
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action.  Martin  y.  HiUen,  142  N.  Y.  140,  3«  N.  E.  803;  Bogen  r. 
Eogera,  153  JS.  T.  343,  47  K.  £.  452.  Kow,  if  it  be  conceded^-as, 
dearly,  it  moat  be— that  the  policy  of  the  statote  ia  to  prevent  an 
interested  party  from  maintaining  by  his  own  testimony  an  iwue 
which  inTolves  a  commanication  or  transaction  between  himself  and 
a  deceased  person,  as  against  the  personal  representatiyes  of  the 
latter,  no  sufficient  reason  suggests  itself  why  the  rule  should  not 
be  applied  to  every  action  brought  by  an  administrator,  without 
reference  to  the  disposition  to  be  made  of  the  recoyery  in  case  one 
is  had.  In  other  words,  if  the  personal  representatiyes  of  a  de- 
ceased party  seek  to  recoyer  damages  for  the  benefit  of  some  par- 
ticular p^wm  or  class  of  persons,  the  defendant  should  not  be  per- 
mitted to  gain  any  advantage  his  testimony  which  would  not  be 
accorded  him  if  he  were  defending  an  action  brought  in  behalf  ct 
all  peraons  interested  in  the  dec^ent's  estate;  for  it  is  as  clear 
as  ''language  can  expresa^'  that  the  inhibition  of  the  statute  is  gen- 
eral, and  not  limited  in  its  application.  As  was  said  by  Bap^lo, 
J.,  in  the  case  of  Alexander  y.  Dutcher,  70  N.  Y.  385,  it  "prohibits  all 
parties  to  actions  from  test^ing  to  personal  transactions  with  a 
deceased  person  against  his  executor,  etc.,  and  maJ^es  no  distinction 
when  parties  are  called  as  witnesses  on  their  own  behalf  or  in  be- 
half of  a  co-defendant,  or  cases  where  th^  are  jointly  and  severally 
liable." 

While  the  precise  question  which  is  here  presented  has  not  been 
subjected  to  frequent  adjudication,  there  is  ample  authority  to  sup- 
port the  plaintiff's  contention  that  this  dass  of  evidence  is  clearly 
incompetent.  In  Forbes  v.  Snyder,  94  HI.  374,  it  was  held  that  in 
an  action  by  the  personal  representatives  of  a  deceased  person  to 
recoyer  compensation  for  the  wrongful  killing  of  the  intestate  by 
attacking  and  shooting  him  the  defendants  were  not  competent  wit- 
nesses to  prove  matters  which  occurred  between  thm  and  the  de- 
ceased prior  to  the  killing;  and  tbia  doctrine  was  again  asserted  by 
the  same  court  in  Machine  Co.  y.  Keifer,  134  111.  481,  25  N.  E.  799, 
10  li.  B.  A.  696.  It  has  also  been  enunciated  by  the  supreme  court 
of  Indiana  (Sherlock  v.  Ailing,  44  Ind.  184;  Hu^n  y.  Houser,  123 
Ind.  309,  24  N.  E.  243),  and,  inferentially  at  least,  by  the  court  of 
ai9)ealB  in  this  state  (Qnin  y.  Moore,  supra).  In  the  case  last  cited, 
as  hi  this,  the  person  killed  was  a  minor,  whose  only  n^  of  kin 
was  bis  mother;  and  it  was  said  by  Gomstock,  J.,  who  delivered  the 
opinion  of  the  court,  that: 

"The  statute  declares  tliat  the  action  shall  be  brought  in  the  name  of  the 
■personal  representatlTe,'  and  that  the  amount  recovered  shall  be  'distributed 
to  the  widow  and  next  of  kin,'  as  provided  b7  law  In  cases  of  Intestacy.  'The 
motfaer*  was  not,  tberefore,  immediately*  ^titled  to  receive  the  money  whldi 
m^t  be  recovered.  It  would  belong  to  her  ultimately,  but  die  conld  only  take 
It  from  the  bands  of  the  administrator,  as  in  other  cases.  The  fund  would 
first  be  anl^ected  to  the  costs  of  the  suit  and  of  administration,  and  she  would 
take  whatever  might  be  left.  I  see  nothing.  In  short,  to  take  the  case  out  of 
Uie  ordinary  course  of  administration.  •  *  •  indeed.  If  the  deceased  child 
In  ttUs  case  had  possessed  other  estate  to  be  administered  upon,  tbe  whole 
fmid  would  belong  to  [the  mother],  and  the  law,  I  am  confident,  would  not 
dlsttogafab,  for  any  purpose,  between  the  part  of  it  now  In  question  and  the 
residue.** 
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We  are  nnable  to  see  why,  in  principle,  this  case  ia  not  deciaive  of 
the  one  under  consideration ,  Our  attention  haa  been  directed  to 
some  dedsiona  of  courts  in  other  states,  which,  it  is  claimed,  sustain 
a  different  doctrine;  bat  it  will  be  found  upon  examination  that 
they  are  cases  in  which  the  right  of  action  is  given  by  statute  di- 
rectly to  the  beneficiary,  and  that  the  defendant's  right  to  testify 
in  his  own  behalf  was  put  upon  the  ground  that  the  damages  to  be 
recovered  would  not  f^  into  the  body  of  the  decedent's  estate  for 
distribution  by  the  administrator.  Mann  t.  Weiand,  81  Fa.  St  256; 
Wallace  t.  Stevens^  74  Tex.  559,  12  &  W.  283;  Mc£wen  t.  Spring- 
field, 64  Ga.  159.  The  case  which  probably  makes  the  nearest  ap- 
proach to  an  authority  in  sni^rt  of  the  defendanf s  contention  is 
that  of  Hale  r.  Kearly,  8  Baxt.  49,  in  which  it  was  held  that  a  widow, 
who  had  brought  suit  in  the  name  of  her  husband's  administrator, 
he  refusing  to  act,  was  a  competent  witness  in  her  own  behalf  to 
prove  the  circumstances  attending  the  killing  of  her  husband.  This, 
it  is  hardly  necessary  to  suggest,  involves  a  very  different  question 
from  the  one  here  presented,  and  one  which  arose  out  of  a  proTt- 
aion  of  the  Tennessee  statute  which  gives  the  next  of  kin  a  right  of 
action  in  cases  of  this  character.  Laws  Tenn.  1871,  c.  78;  Code, 
S  2292a.  But  even  did  it  go  to  the  extent  claimed  for  it,  we  aJiould 
not  regard  ourselves  at  liberty  to  follow  it  in  the  face  and  eyes 
of  our  own  statute,  which  declares  unequivocally  that  a  party  shall 
not  be  examined  as  a  witness  in  his  own  behalf  against  an  executor 
or  administrator.  We  think  it  was  error  to  admit  the  evidence  ob- 
jected to,  and  that  such  error  was  so  prejudicial  as  to  require  a  new 
trial. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event  All  concur. 


PEOPLE  ex  tel.  6RANNIS  et  al.  T.  ROBERTS. 

(Supreme  Court.  Appellate  Division.  Third  Department   November  16,  1890.) 

1.  Pdbuc  Imfkotbhent— Unbalahced  Bm— Estiicatbb— Mutakb— Contracv 
tor's  KnowLBDQB— Disclosure. 

Laws  1886,  c.  70.  S  4.  as  amended  by  Laws  1896.  c.  791.  provided  tbat 
all  state  canal  work  should  be  let  to  the  lowest  bidder,  and  that  none 
of  the  work  should  be  contracted  for  until  the  state  engineer  should  hare 
ascertained  the  quantity  and  character  of  excavating;  to  be  done,  and  also 
provided  a  statement  thereof  for  the  Inspection  of  bidders,  which  should 
be  used  In  determining  the  cotit  of  the  work.  In  making  a  statement 
of  certain  Improvements,  the  engineer  estimated  a  much  less  quantity 
of  rock  excavation  than  actually  existed.  A  contractor  inspected  the  site 
of  the  proposed  excavation,  and,  observing  the  discrepancy,  put  In  an 
unbalanced  bid,— bidding  a  high  price  for  rock  and  a  low  price  for  earth. 
His  bid,  on  the  proportions  of  both  excavations  as  shown  by  the  engineer's 
estimate,  was  the  lowest,  and  he  was  awarded  the  contract  Held,  there 
being  no  fraud  or  collusion,  and  the  engineer  having  made  an  honest 
attempt  to  estimate  the  work,  the  mere  fact  that  the  contractor  did  not 
disclose  the  discrepancy  did  not  invalidate  the  contract,  though  his  bid 
was  not  the  lowest  on  the  actual  conditions, 
9.  Mandamdb — Other  Rruedt. 

Laws  1895,  c.  79,  S  6,  provides  that  contractors  who  have  performed 
work  on  the  state  canals  shall  be  paid  by  the  treasurer  on  a  comptroller's 
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warrant  to  the  order  of  the  BUperintendeat  ot  public  works,  when  cer- 
tified by  tliat  officer  to  be  needed.  Code  OIt.  Proc.  {  264,  confers  Jn- 
tlsdlctlon  on  tbe  conrt  of  clalmB  to  try  claims  against  the  state.  The 
comptroller  refused  to  draw  a  warrant  In  favor  of  a  plalnttflF,  on  tbe  order 
tbe  snperfntendent  of  pabUe  works,  on  the  ground  that  the  contract 
pnrsnant  to  which  the  payments  were  claimed  was  invalid.  Held,  that 
plaintlfTs  remedy  by  presenting  his  claim  to  the  court  of  claims  was 
not  EG  adequate  or  complete  (depending,  as  it  did,  on  the  future  action  of 
the  legislature  as  to  the  payment  of  any  Judgment  that  might  be  re- 
covered) as  to  preclude  him  from  the  remedy  by  mandamna. 

S.  Same— Rbtitrit— Plradino. 

Under  Code  Civ.  Proc.  {  2077,  providing  that  the  forms  and  contents 
of  returns  to  an  altematlTe  writ  of  mandamus  shall  be  the  same  as  In 
other  actions;  and  section  2082,  declaring  that  the  proceedings  after  Issue 
joined  therein  shall  be  the  same  as  in  other  actions,— an  objection  that 
the  complainant  had  an  adequate  remedy  by  anottter  proceeding  cannot  be 
urged,  unless  pleaded  In  the  return. 

i.  Sams— State  Cojcptrollbr. 

Under  Laws  1895,  c.  79,  {  5,  providing  that  contractors  who  have  per- 
formed work  on  state  canals  shall  be  paid  by  the  treasurer  on  a  warrant 
of  the  comptroller  drawn  to  tbe  order  of  the  superintendent  of  public 
works,  when  certified  by  that  officer  to  be  needed,  mandamus  will  lie 
to  compel  the  comptroller  to  lasue  a  warrant  on  the  treasurer  for  an 
amount  certified  by  the  superintendent  ct  public  works. 

I  SUFSRIIITENDBNT  OF  PUBLIO  WORKS— STATE  EnOIKBKB— DbPDTIBS— POWEHS. 

Under  Laws  1SB6,  |  5.  as  amended  by  Laws  1896,  c.  794,  providing 
that  the  auperlntendent  of  public  works  may  from  time  to  time  pay  con- 
tractors who  have  performed  work  on  state  canals,  on  certificates  of  the 
state  engineer  and  surveyor;  and  Laws  1892)  c.  683,  S  61,  authorizing 
the  state  surveyor  and  engineer  to  appoint  deputies,  and  empowering 
them  to  perform  all  the  duties  of  the  state  en^neer  and  surveyor,  ex- 
cept, etc.,— the  siqwrtntendent  was  authorised  to  pay  out  funds  on  certifi- 
cates s^ed  br  the  depu^  anrroyOT  and  deputy  uiglneer. 

A|^al  from  special  tenn,  Albany  county. 

Mandamus  by  tbe  state,  on  relation  of  Gbarlea  W.  Orannis  and 
another,  against  James  A.  Boberts,  as  comptroller  of  the  state  of 
New  York,  to  compel  respondent  to  issue  warrants  in  payment  for 
canal  improvements.  From  an  order  awarding  a  peremptory  writ 
on  the  report  of  a  referee,  respondent  ai^teals.  Affirmed. 

Argued  before  PAEKER,  P.  J.,  and  JAUmOS,  HEBBIOK,  PUT- 
NAM, and  MEKWIN,  JJ. 

John  G.  Davies,  Atty.  G^en.,  for  appellant 

Baldwin  A  Magee  (Frank  Hiacock;  of  counsel),  for  respondents. 

HEBWIN,  J.  By  chapter  79  of  the  laws  of  1895,  provision  was 
made  for  submitting  to  the  people  of  the  state,  at  the  next  general 
Section,  the  proposition  to  raise  $9,000,000  for  the  purpose  of  en- 
largii^  and  improving  the  Erie,  Ghamidain,  and  Oswego  Oanals. 
In  the  event  of  the  adoption  of  the  proposition,  provision  was  made 
for  raising  the  money  by  the  issuing  and  sale  of  bonds  of  the  state; 
and  within  three  months  after  the  issuing  of  bonds  the  superintend- 
ent of  public  works  was  directed  to  proceed  to  the  execution  of  the 
work,  which  was  to  be  done  in  accordance  with  plans,  specifications, 
and  estimates  prepared  and  approved  by  the  state  engineer  and  sur- 
veyor. By  section  4  of  the  act,  as  amended  by  chapter  794  of  the 
Laws  of  1896,  it  was  provided  that  all  the  work  should  be  done  by 
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contract  entered  into  by  the  snperintendent  of  puUic  works  on  the 
part  of  the  state,  after  certain  adTertisementa,  and  should  be  let  to 
the  lowest  responsible  bidder,  giving  such  security  as  the  snperin- 
tendent may  require  and  approve;  tliat  none  of  the  work  should  be 
contracted  for  *4intU  the  state  engineer  shall  have  ascertained  with 
all  practicable  accuracy,  tlie  quantity  of  embankment,  excavation, 
masonry^  the  quantity  and  quality  of  all  materials  to  be  used  and 
all  otiier  items  of  work  to  be  (daced  under  contract,  and  a  statement 
thereof,  with  the  maps,  plans  and  speciflcations,  corresponding  to 
those  adopted  by  the  canal  board,  and  on  file  in  the  office  of  the  state 
engineer,  is  publicly  exhibited  to  every  person  proposing  or  desiring 
to  make  a  proposal  for  such  work";  that  the  quantities  contained  in 
■nch  statement  shall  be  used  in  determining  the  cost  of  the  work, 
according  to  the  different  proposals  received;  that  no  change  of  plan 
which  shall  increase  the  expense  of  any  such  work  shall  be  made, 
without  its  submission  to  the  canal  board,  and  their  assent  thereto; 
ttuit  the  superintendent,  after  bids  are  opened,  may  cancel  all  of 
them,  and  readvertise.  By  section  5  of  the  act  of  1895,  as  amended 
in  1896,  it  is  provided  that  the  superintendent  may,  from  time  to 
time,  upon  the  certificate  of  the  state  engineer  and  surveyor,  pay  to 
the  contractor  a  sum  not  exceeding  90  per  cent,  of  the  value  of  the 
work  performed.  By  section  6  of  the  act  of  1895,  $4,000,000  of  the 
mon^  realized  from  the  sale  of  bonds  is  ap(»^iated,  to  be  expended 
to  cany  out  the  purposes  of  the  act;  "said  sum  of  four  millions  to 
be  paid  by  the  treasurer  on  the  warrant  of  the  comptroller  to  the 
order  of  tiie  superintendent  of  public  works  when  certified  by  that 
officer  to  be  needed  from  time  to  time  in  the  prosecution  of  said 
work."  An  appropriation  in  like  form  is  made  by  chapter  569  of 
the  Laws  of  1897.  The  proposition  submitted  to  the  people  having 
been  by  them  adopted,  the  superintendent  of  public  works  proceeded 
to  carry  out  the  provisions  of  the  law.  On  the  23d  day  of  January, 
1897,  in  the  name  of  tiie  state,  he  made  a  contract  with  the  relators 
for  ihe  performance  by  them  of  a  certain  portion  of  the  woi^  of 
the  improvement  on  the  Western  Division  of  the  Erie  Canal,  being 
tlte  work  to  be  done  for  a  distance  of  about  17  miles.  Ihis  contract 
was  made  after  an  advertisement  for  bids,  and  the  relatoni  were 
the  lowest  bidders.  In  the  engineer*s  estimate  of  quantities,  from 
which  the  bidding  was  made,  it  was,  among  other  things,  stated 
that  the  quantity  of  dry  excavation  of  rock  was  100  yards.  In  the 
proposal  the  relators,  and  in  the  contract,  the  price  for  dry  exca- 
vation of  rock  was  stated  to  be  f3  per  cubic  yard.  It  was  proTided 
in  the  contract  tliat  dry  excavation  of  rock  will  include  the  removal 
of  all  solid  or  ledge  rock  and  hardpan  which,  In  the  <^nion  of  the 
resident  engineer,  cannot  be  plowed;  that  the  resident  en^neer  shall 
in  all  cases  determine  the  amount  or  quantity  of  the  several  kinds 
of  work  which  are  to  be  paid  for  und^  the  contract;  that,  in  case 
the  execution  of  the  contract  shall  be  suspended  by  the  state  for 
any  cause,  no  claim  shall  be  made  for  xnvspective  profits  on  woik 
not  done;  that  the  state  reserved  the  right  to  increase  or  diminish 
the  amount  or  amounts  of  any  class  of  wo^  from  the  amount  shown 
<ni  the  bidding  sheet,  in  which  case  the  amount  of  work  required  shall 
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be  done  at  the  rates  named  in  the  contract,  and  no  claim  shall  "be 
made  for  damcLges  or  prospective  profits  by  reason  of  such  increase 
or  diminntion.  The  relators  thereupon  entered  npon  the  perform- 
ance of  their  contract,  and  monthly  estimates  of  the  amount  of  work 
done  were  from  time  to  time  made;  and  prior  to  April  13,  1898, 
the  date  of  the  first  draft  In  controversy,  there  had  been  paid  to  the 
contractors  by  the  comptndler,  npon  the  orders  of  the  superintend- 
ent of  pnUlc  works,  for  work  done  np  to  March  1,  1898,  the  sum  of 
9157,932..  This  was  90  per  cent,  of  the  work  done,  according  to  the 
estimates  of  the  resident  engineer.  In  the  estimate  for  work  done 
np  to  May  1,  1897,  there  was  included  310  cubic  yards  dry  excava- 
tion of  rock.  In  the  estimate  for  work  to  August  1,  1897,  this  item 
had  increased  to  1,094  cnbic  yards,  and  it  continned  to  increase  so 
that  in  the  esthnate  for  wmrk  np  to  March  1,  1898,  it  reached  the 
total  amount  of  9,066  cnbic  yards.  According  to  the  estimate  of 
the  work  done  np  to  ^ril  1,  1898,  there  was  then  dne  the  rela- 
tors, of  the  90  per  cent,  payable  under  the  contract,  the  mm  of 
$^,794,  and  for  this  amount  the  first  draft  in  controversy*  was 
drawn.  The  estimate  for  work  up  to  May  1, 1898,  called  for  the  fur- 
ther  payment  of  f38,727,  and  for  this  the  second  draft  in  controversy 
was  drawn.  The  estimate  up  to  June  1, 1898,  called  for  the  further 
payment  of  f8,S73,  and  for  this  the  other  draft  in  controversy  was 
drawn.  The  dry  excavation  of  rock  had  then  reached  the  total 
amount  of  20,182  yards.  The  work  has  never  been  fully  comfdeted, 
by  reason  of  the  exhaustion  of  the  aj^roprlation  thn^or,  and  the 
conseqoent  suspension  of  the  work,  ^e  amount  that  remains  to 
be  done  does  not  appear.  Upon  presentment  of  these  drafts  to  1±ie 
comptr(^er,  he  declined  to  pay  the  full  amount  thereof,  upon  the 
gronnd  that  there  had  been  an  improper  classification  of  rock.  He 
subsequently  paid  portions  of  each  draft,  leaving  a  balance  unpaid 
thereon  of  f33,228,  which  is  the  amount  he  is  directed  to  pay  in  the 
ord^  a^tealed  from;  and  the  intemt  thereon  is  lUlowed  as  dam- 
ages, under  section  2088  ot  the  Code. 

The  main  qnestion  upon  the  mierits  of  this  case  is  based  npon  the 
great  dispari^  betwe^  the  amonnt  of  the  estimate  of  d^  excava- 
tion of  rock  in  the  quantity  sheet  exhibited  to  bidders,  and  the 
amonnt  as  afterwards  found  to  exist.  In  the  return  of  the  defend- 
ant and  on  the  trial  it  was  claimed  by  the  defendant  that,  by  the 
b«ndulent  procurement  of  the  relators,  a  large  amount  of  excava- 
tion was  classified  as  rock  excavation,  when  it  should  have  been 
daasified  as  dry  excavation  of  earth,  the  price  of  which,  under  the 
eontract,  was  SS|  cents  per  yard.  Upon  this  subject  the  referee  has 
found  that  the  classification  complained  of  was  made  by  the  resident 
engineo*, — the  officer  charged  by  the  contract  with  that  duty, — upon 
an  inspection  of  the  rock  and  hardpan  as  it  lay  in  mass,  and  after 
allying  proper  tests  to  determine  whether  it  should  be  clasBifled 
as  rock  or  earth,  without  any  fraud  or  collusion  on  his  part  with  the 
rdators,  and  that  such  classification  was  just  and  fair  to  both  the 
eontractors  and  the  state,  and  received  tiie  a^^roval  of  the  state 
engineer  and  mrveyor.  Upon  the  evidence^  we  find  no  good  reasen 
for  diaturUng  t&is  condnsion. 


Digitized  by  Google 


152  61  NBW  TORK  SDPPLBHBNT  <8np.  Gt 

■Bd  S6  H«w  Tork  8tat«  Itoportar. 

We  come,  then,  to  the  conuderation  of  the  circumatancea  con- 
nected with  the  disparity  between  the  estimate  and  the  fact  as  to 
rock  excavation,  as  they  may  have  a  bearing  on  the  validity  of  the 
contract.  We  asaame  that  the  comptroller  has  a  right  to  raise  the 
question  that  the  contract  is,  for  any  reason,  illegal  or  invalid. 
People  V.  Schoonmaker,  13  N.  Y.  238;  Laws  1897,  c.  413,  §  4,  subd.  5. 
It  appears  that  in  March,  1896,  according  to  the  instractions  of  the 
state  engineer,  and  for  the  purpose  of  ascertaining  the  different 
kinds  and  amounts  oi  work  to  be  done,  a  preliminaryi  survey  of  the 
locality  in  question  was  made,  preparatory  to  making  the  esti- 
mates; that  one  of  the  assistant  engineers  discovered  a  large 
amount  of  rock  and  hardpan  that  woald  have  to  be  removed,  and 
his  notes  showing  such  facts  were  left  in  the  office  of  the  division 
engineer,  but  were  mislaid,  so  that,  when  the  division  engineer 
came  to  make  up  for  the  state  engineer  the  quantity  sheet  for  exhi- 
bition to  bidders,  the  notes  showing  the  amount  of  rock  excavation 
were  not  discovered,  and  the  division  engineer,  after  examining  the 
completed  cross  sections  that  had  been  platted  and  calcalated,  and 
examining  the  papera  or  notes  which  he  found  in  his  office,  and 
which  showed  no  reference  to  rock,  decided  to  put  in  100  yards  as 
the  amount  of  rock.  There  was  proof  that  neither  the  state  engi- 
neer nor  superintendent  of  public  works  had  any  knowledge  or 
information  that  there  was  more  rock  to  be  excavated  than  was 
specified  in  the  quantity  sheet,  and  that  the  state  engineer,  in  mak- 
ing the  statement  to  the  superintendent  of  the  amount  of  rock  exca- 
vation, relied  upon  the  correctness  of  the  information  forwarded  to 
him  by  the  division  engineer.  The  referee  finds  that  the  state  en- 
gineer, prior  to  advertising  for  bids,  ascertained  witli  all  practical 
accuracy  the  quantity  of  embankment  and  masonry,  the  quantity 
and  quality  of  all  materials  to  be  used,  and  all  other  items  of  work 
to  be  performed,  and  that  a  statement  thereof,  with  the  maps, 
plans,  and  specifications,  corresponding  to  those  adopted  by  the 
canal  board,  were  publicly  exhibited  to  any  one  desiring  to  bid.  It 
also  appears  that  the  relators,  before  bidding,  went  over  the  ground, 
were  satisfied  that  there  was  rock  to  be  excavated,  did  not  estimate 
the  amount,  but  thought  there  were  a  good  many  thousand  yards. 
There  were  sevwal  bids,  but  it  does  not  appear  that  there  waa  any 
bid  on  dry  excavation  of  rock  lower  than  the  bid  of  the  relatora 
Nor  does  it  appear  that  the  bid  of  the  relators,  testing  it  by  the 
quantities  as  they  in  fact  were,  was  not  the  lowest  bid.  There  was 
evidence  on  the  part  of  the  defendant  that  the  fair  market  value  or 
price  of  excavation  such  as  was  classified  here  as  dry  excavation  of 
rock  did  not  exceed  |1  per  yard,  while  on  the  part  of  the  relators 
there  was  evidence  that  it  was  fairly  worth  |2.S0  a  jard.  The  ref- 
eree finds  that  the  contract  was  made  without  any  fraud,  conniv- 
ance, or  collusion  on  the  part  of  the  relators  or  any  of  the  state 
officers,  and  that  the  execution  of  the  contract  was  free  from  any 
fraud  or  collusion  whatever. 

It  is  claimed  by  the  defendant  that  the  contract  was  fraudulent 
in  its  inception,  and  especially  so  since  it  appears  that  the  relators 
are  attempting  to  recover  so  large  an  amount  oi  money  from  the 
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state  at  an  excessive  price  for  the  rock  excavation.  If  the  contract 
was  T€Llid,  the  question  of  price  is  not  an  open  one.  The  state  is 
boond  to  perform  its  valid  contracts.  The  referee  finds  that  there 
was  no  fraod  in  the  inception  of  the  contract,  and  the^e  is  nothing  in 
the  case  to  overcome  that  conclasion,  unless  the  fact  that  the  rela- 
tors did  not  disclose  to  the  state  officers  their  information  of  the  ex- 
istence of  a  large  quantity  of  rock  constitutes  fraud  in  law.  Our  at* 
tention  is  called  on  this  subject  to  the  case  of  In  re  Anderson,  109  N. 
T.  554,  17  N.  E.  209.  That  was  a  proceeding  to  reduce  an  assess- 
ment for  a  local  improvement.  The  bid  accepted  was  an  unbal- 
anced one,  and,  although  the  lowest  upon  the  estimates  presented, 
it  was  next  to  the  highest  upon  the  quantities  in  fact  existing. 
The  bid  was  2  cents  per  cubic  yard  for  rock  excavation,  and  fl.6^ 
for  earth  excavation.  This  was  said  to  be  suggestive  of  fraud  upon 
its  face,  and  it  was  held  to  be  a  just  inference  from  the  facts  that 
the  contract  was  the  result  of  fraud  and  coUuBion.  The  case  here 
is  materially  different,  and  the  subsequent  case  of  Reilly  v.  Mayor, 
etc,  111  N.  Y.  473, 18  N.  E.  623,  seems  to  be  more  applicable.  That 
was  an  action  against  the  city  of  New  York  by  a  contractor  to  re- 
cover for  work  done  and  materials  furnished  under  a  contract  to 
grade  a  street  The  estimates  differed  materially  from  the  actual 
work  done,  and  at  the  prices  bid,  if  the  actual  quantities  had  been 
correctly  stated  in  the  estimates,  the  plaintiff's  bid  would  have  been 
the  hi^est,  instead  of  the  lowest  It  was  held  that  the  contractor 
had  a  right  to  the  benefit  of  his  own  knowledge,  honestly  acqnired, 
80  long  as  he  did  nothing  to  mislead  or  deceive  the  ciiy,  although 
he  knew  the  estimates  to  be  erroneous,  and,  relying  on  his  judg- 
ment, made  an  unbalanced  bid  which  gave  him  the  contract  as  the 
lowest  bidder,  while  the  result  of  the  work  showed  that  he  was  the 
highest;  that  the  lowest  bidder  upon  the  estimates  does  not  lose 
his  right  because  the  estimates  are  erroneous;  that  he  may  lose  it 
through  fraud,  but,  if  guilty  of  none,  the  city  cannot  urge  against 
him  its  own  ignorance  or  error.  The  Beilly  Case  would  seem  to  be  de- 
cisive against  the  proposition  that  the  failure  by  the  relat<m  to  dis- 
close their  information,  indefinite  as  it  was,  was  a  legal  fraud.  Th^ 
did  nothing  to  mislead  or  deceive  the  state  officers,  and  were  in  no 
way  responsible  for,  or  connected  with,  the  mistake  or  error  in  the 
quantity  sheet  Neither  party  expected  that  the  estimates  were 
strictly  accurate.  The  state  in  the  contract  made  special  provision 
for  having  the  right  to  increase  or  diminish  the  amount  of  any  class 
of  work, — to  be  done,  however,  at  the  same  rates.  In  the  Keilly 
Case  it  was  also  held  that  the  validity  of  such  a  contract,  so  far  as 
affected  by  the  law  or  ordinance  requiring  the  quantities  to  be  as- 
certained as  near  as  possible,  does  not  depend  upon  the  accuracy  of 
the  officer  charged  with  the  duty  of  making  the  estimates,  but  upon 
an  honest  effort  on  his  part  to  be  accurate.  Here  the  state  engi- 
neer, the  office  chained  by  the  statute  with  the  duty  of  ascertaining 
with  all  practicable  accuracy,  made  an  honest  effort,  no  doubt,  to 
be  accurate.  It  is  hardly  claimed  to  the  contrary.  He  had  a  right 
to  rely  upon  the  information  received  by  him  from  the  division  engi- 
nes, whose  duties  are  prescribed  by  statute  (Canal  Law;  Laws  1894, 
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e.  838,  §  52).  The  Tariance  bere  is  a  large  one,  and  the  state  is  called 
npon  to  pay  a  large  price  for  some  of  the  work.  Still,  that  is  the 
contract,  and  the  state,  in  its  contracts  with  individuals,  mnst  be 
judged  and  mn^t  abide  by  the  same  rules  which  govern  in  similar 
cases  between  individuals.  People  v.  Stephens,  71  N.  Y.  527.  It 
may  be  that  the  state  might,  upon  discovery  of  the  discrepancy, 
have  obtained  relief  by  stoppage  of  the  work,  or  might,  in  equity, 
have  obtained  rescission,  if  applied  for  before  performance.  But 
that  was  not  done.  It  appears  in  the  case  that  the  expense  of  the 
relators  in  carrying  on  the  work  Is  largely  in  excess  of  the  amount 
that  they  have  thus  far  received.  The  defense  that  the  contract 
was  invalid  is  not,  I  think,  made  out. 

It  is  further  claimed  in  behalf  of  the  defendant  that  the  relators 
are  not  entitled  to  a  peremptory  writ  of  mandamus,  for  the  reason 
that  they  have  an  adequate  and  complete  remedy  by  action,  in  that 
they  have  the  right,  under  section  264,  Code  Civ.  Proc,  to  file  in  the 
coiurt  of  claims,  and  have  there  determined,  any  claim  they  may 
have  against  the  state  for  breach  of  the  contract  in  question.  As- 
suming that  they  have  such  right,  it  is  not  clear  that  the  remedy  is 
so  adequate  or  complete,  depending,  as  it  does,  upon  the  future  action 
of  the  legistature  as  to  the  payment  of  any  judgment  that  may  be 
recovered,  tiiat  it  would  preclude  a  resort  to  the  remedy  by  man- 
damus. Besides,  no  defense  of  this  kind  is  set  up  in  the  return, 
which  upon  this  subject  is  to  be  deemed  an  answer.  Code,  §§  2077, 
2082.  The  proceeding  is  treated  as  an  action.  That  being  so,  this 
defense,  to  be  available,  must  be  set  up  in  the  pleading,  and  it  is 
too  late  to  first  take  the  objection  on  the  trial.  Crisfleld  v.  Mur- 
dock,  127  N.  T.  316,  27  N.  E.  1046.  The  same  reason  for  applying 
the  rule  exists  in  this  proceeding  as  in  an  action. 

It  is  further  claimed  that  the  action  of  the  comptroller  was  judi- 
cial in  its  nature,  and  that  he  cannot  be  compelled  by  mandamus  to 
decide  in  any  particular  way,  or  to  audit  the  account  claimed  by 
the  relators.  This  is  upon  the  theory  that  the  comptroller  was  the 
auditing  officer.  We  think  that  he  was  not.  Under  the  statute,  the 
comptroller  was  not  called  upon  to  audit  the  account.  That  duty 
was  not  imposed  npon  him.  The  amount  was  d^nitely;  ascertained 
before  the  draft  was  drawn  on  the  comptroller.  The  duty  of  pay- 
ment was  upon  the  superintendent  of  public  works.  The  method  of 
payment  was  by  draft  on  the  comptroller.  The  payment  by  the 
treasurer  upon  the  warrant  of  the  comptroller  waa  to  be  made  to 
the  order  of  the  superintendent,  when  certified  by  him  to  be  needed 
from  time  to  time  in  the  promotion  of  the  work.  This  was,  in  sub- 
stance, done,  and  the  comptroller  bad  no  discretion  as  to  the 
amount 

It  is  further  objected  by  the  defendant  that  the  certificates  npon 
which  the  snperintmdent  of  pnblic  works  acted  in  making,  by  the 
drafts  in  question,  payments  under  section  5  of  the  act  of  1895,  as 
amended  in  1896,  were  not  signed  by  the  state  engineer  and  sur- 
vejK)r  personally,  but  by  the  deputy  state  engineer  and  surveyor. 
By  section  61  of  the  executive  law  (Laws  18£»2,  c.  683)  the  state 
engineer  and  surveyor  was  directed  to  appoint  a  deputy,  who  maj 
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perform  all  the  duties  of  the  state  engineer  and  snrreyor,  except  aB 
commissioner,  trustee,  or  member  of  any  board.  Thia  aathorized 
the  deputy  to  execute  the  certificates  in  question. 

It  ifl  further  argued  by  the  defendant  that  the  large  increase  of 
the  quantity  of  rock  excavation  involved  a  change  of  plan,  and  was 
not  permissible  without  the  assent  of  the  canal  board.  The  plan, 
so  called,  is  not  in  the  ease.  Under  the  specifications,' all  the 
material  within  the  limits  of  the  construction  section,  to  certain 
lines  and  grades,  was  to  be  removed.  This  constituted  the  excava- 
tion contemplated  by  tiie  contract  The  plan  was  to  remove  the 
whole  material,  whatever  it  was,  and  it  was  not  affected  or  changed 
by  the  fact  that  the  relative  quantities  of  the  difler^t  kinds  of  ma- 
terial were  differrat  teom  what  were  supposed  to  exist 

No  other  questions  are  presented.  No  fault  is  found  with  the 
form  of  order.  We  assume  that  the  award  of  a  mandamuA  is 
limited,  as  specified  in  the  report  of  the  referee,  to  the  amount  un- 
paid on  the  drafts. 

Order  affirmed,  with  costs.  All  concur. 


<44  App.  IMv.  397.) 

NATIONAL  BANK  OF  DEPOSIT  r.  BOOEBS  et  aL 
(Supreme  Court  Appellate  DlTieltm.  First  Department   November  17,  1880.) 

t  RbFLKVIN— Et^UrrABLK  LiVK— APTKn-AOQtriRRD  PROFEHTT. 

To  seciire  a  loan,  the  consignees  of  goods  In  boaH,  awaiting  paymmt 
of  dntles,  aellvered  their  note  to  the  tender,  reciting  the  deUvery  of  the 
goods,  and  the  establlshmeDt  of  a  lien  thereon  for  the  loan,  and  also  a 
paper  acknowledging  their  redelivery  to  the  borrowers,  to  be  held  In  trust 
for  the  lender,  and  sold  for  his  account  the  proceeds  to  be  applied  to 
tbe  loan,  and  providing  that  the  lender  might  at  any  time  -take  possesslcm 
of  the  goods  or  proceeds,  wherever  found.  Havhig  secured  the  goods 
from  bond,  the  borrowers  assigned,  and  the  lender  replevied  them  of 
the  assignee,  but  was  defeated  because  he  never  had  [mssesslon.  He 
tbermpon  amended,  sabatitntlng,  without  objection,  a  proceeding  to  estab- 
liab  an  equitable  Uea  on  the  goods  seised,  and  lor  an  accounting  for  those 
not  reached  by  the  replevin,  and  for  a  cancellation  of  the  replevin  bond. 
Held,  that  the  borrowers  received  the  goods  from  bond  Impressed  with 
the  lien,  and  their  assignee  with  notice  was  liable  to  account  for  those 
not  replevied. 
I.  Save. 

The  lender  was  entitled  to  establish  his  lien  on  the  goods  replevied, 
though  he  had  already  sold  them,  and  held  the  proceeds  subject  to  the  ac- 
tion. 

S.  BuoB— PAariBB. 

It  was  not  necessary  that  one  of  the  borrower^  who  bad  demurred 
to  the  complaint  in  the  replevin  action,  and  had  been  dtochai^fed,  should 
be  made  a  party  to  the  recrastmcted  actlm  to  establish  the  Uen. 

4  SuiK— iRsnmonHT  Ookfuiht— Hotidn  to  Dnioss— Anmssioir  or  Faoor 
— Amenduent. 

Where  the  complaint  Is  fatally  defective  for  want  of  sufficient  allega- 
UooB,  and  la  properly  excepted  to  by  a  motion  to  dismiss.  It  Is  error 
to  permit  proof  to  be  taken  subject  to  a  decision  of  the  motion,  and  tberfr 
after  allow  the  complaint  to  be  amended  to  conform  thereto. 

&  SquiTABU  LiBK— Action  to  Establish— CoHPLACtT—RKouiBrrEa. 

The  complaint.  In  an  action  to  establish  an  eqaltable  Uen  to  fecnie 
a  dfirt,  need  not  Oxow  that  the  debt  la  due  In  the  seasa  of  being  pay- 
aUs,  tf  H  shows  its  existence. 
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6u  Bame, 

The  complaint.  In  an  action  to  establi&h  an  equitable  lien  to  secure 
a  debt,  need  not  distinctly  allege  that  the  property  on  which  the  Ueu 
was  claimed  ever  became  the  property  of  the  debtor,  where  facts  are 
alleged  from  which  the  status  of  tlie  debtor  to  the  property  could  be 
determined,  and  bis  equitable  obligation  to  plaintiff  with  reference  tiiereto 
could  be  declared. 

MsLaughlln,  J.,  dissenting. 

Appeal  from  special  term,  New  Tork  county. 

Action  by  the  National  Bank  of  Deposit  against  Henry  P.  Bogers 
and  others,  executors,  etc.,  to  enforce  an  equitable  lien  on  personal 
property.  From  a  judgment  for  plaintiff  (57  N.  T.  Snpp.  625),  de- 
fendants appeal.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHIIN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Thaddeus  I>.  Kenneson,  for  appellants. 
A.  G.  Todd,  for  respondent 

PATTERSON,  J.  This  action  was  commenced  against  John  L. 
Sardy  and  John  Bard  Rogers,  composing  the  Arm  of  Sardy,  Coles 
&  Co.,  and  Nathaniel  P.  Rogers.  J.  B.  B^rs  demurred  to  tiie  orig- 
inal complaint,  bis  demurrer  was  sustained,  and  he  disappeared  from 
the  action.  Fending  suit,  Nathaniel  F.  Rogers  died,  and  the  execu- 
tors of  his  will  were  substituted  as  defendants  in  his  place. 

When  the  cause  was  before  us  on  a  former  appeal  (1  App.  Biv. 
G23,  37  N.  T.  Snpp.  366),  it  came  up  as  an  action  in  replevin,  in  which 
the  plaintiff  had  recovered  a  judgment.  That  judgment  was  re- 
versed, for  the  reason  that,  under  the  proofs  as  they  then  appeared, 
the  i^intiff  had  neither  the  l^al  title  to,  nor  the  technic^  legal 
right  to,  possession  as  pledgee  of  the  merchandise,  the  subject  of 
the  action.  In  discussing  the  case  as  it  was  then  made,  it  was  said 
in  the  opinion  of  the  court  that,  at  the  utmost  and  upon  the  con- 
ceded facts,  the  plaintiff  acquired  only  an  equitable  lien  on  the  mer- 
chandise. After  the  judgment  of  reversal  was  entered,  the  plaintiff 
applied  for  leave  to  amend  the  comjdaint,  which  was  granted,  and 
an  amended  pleading  was  served  which  transformed  the  action  into- 
one  in  equity,  bringing  within  its  scope,  and  for  administration  by 
the  court,  all  the  equities  of  the  parties,  arising  not  only  out  of  the 
original  transaction,  but  also  those  springing  from  the  acts  and 
dealings  of  the  plaintiff  with  respect  to  the  mercbandise,  and  th& 
proceeds  of  some  of  it,  after  the  institution  of  the  action  and  in 
execution  of  the  writ  of  replevin.  The  defendants  answered  the 
amended  complaint,  the  cause  went  to  trial,  and  resulted  in  another 
judgment  in  favor  of  the  plaintiff,  granting  it,  upon  an  adjustment 
of  all  the  equities,  the  relief  it  asked.  In  the  amended  complaint, 
the  facts  necessary  to  the  assertion  and  establishment  of  an  equi- 
table lien  are  stated,  unless  that  complaint  is  fatally  defective  in  par- 
ticulars, which  will  be  adverted  to  hereafter. 

There  can  be  no  doubt,  upon  the  proven  facts,  that  the  plaintiff 
was  entitled,  upon  the  original  transaction,  to  an  equitable  lien; 
nor  do  we  think  it  disputable  that,  upon  the  uncontradicted  facta 


Digitized  by  Google 


Sup.  Ct.) 


NATIONAL  BANK  OP  DEPOSIT  V.  BOQEBS. 


157 


connected  with  that  original  transaction,  the  plaintiff  would  have 
been  entitled  to  a  decree  to  compel  specific  performance  of  the  agree- 
ment to  give  to  it  in  pledge  and  upon  demand  the  merchandise 
upon  which  it  made  the  advances  set  forth  in  the  complaint.  That 
there  is  an  inconsistency  in  the  different  attitudes  which  the  plain- 
tiff has  taken  with  respect  to  the  merchandise  is  donbtless  true. 
Its  first  claim  was  as  owner,  and  was  founded  upon  the  relation  it 
claimed  was  established  by  the  execution  and  delivery  of  the  trust 
receipt  given  in  connection  with  its  advance  of  money.  This  court 
having  held  that  the  ^aintiff  did  not  occupy  the  relation  of  owner 
to  the  property,  the  suit  was  reconstructed  by  the  amended  com- 
plaint, and  the  right  to  an  equitable  lien  was  asserted.  As  the  ac- 
tion is  now  brought  before  us,  it  is  immaterial  what  may  have  been 
the  i^intiff's  original  attitude,  for  the  defendants  have  acquiesced 
in  trying  the  issues  as  they  are  tendered  by,  and  framed  upon,  the 
allegations  of  the  amended  complaint.  It  is  necessary,  however, 
that  we  recur  to  the  early  history  of  the  transaction  between  the 
parties  in  order  to  understand  how  the  equitable  rights  asserted  by 
the  plaintiff  arise. 

The  firm  of  Sardy,  Coles  &  Co.,  consisting  of  Mr.  Sardy  and  John 
Bard  Bogers,  imported  from  Europe  certain  merchandise,  which  on 
the  3l8t  of  August,  1891,  was  in  the  city  of  New  York  in  the  posses- 
sion of  the  United  States  customs  authorities,  and  held  by  them  sub- 
ject to  the  payment  of  duties.  The  evidences  of  title,  viz.  the  bills 
of  lading  and  the  considar  invoices,  were  made  out  In  the  name  of, 
and  were  held  by,  the  firm  of  Perry,  Ryar  &  Co.,  custom-house  brokers, 
in  whose  name  the  importation  had  been  made  by  Sardy,  Coles  & 
Co.  The  last-named  firm,  not  having  the  money  with  which  to  pay 
the  import  duties,  affiled  to  the  president  of  the  plaintiff  for  a 
loan  to  enable  them  to  do  so.  The  apjdication  was  made  by  Mr. 
Sardy,  accompanied  by  Mr.  Ryar,  of  the  firm  of  Perry,  Ryar  &  Co. 
Sard^  told  the  president  of  the  plaintiff  that  he  had  bought  the  goods 
abroad,  and  Mr.  Ryar  confirmed  that  ranark,  and  stated  that  his 
firm  had  no  Interest  in  the  goods  other  than  to  collect  the  duties  and 
to  make  the  entries  at  the  custom  house.  Thereupon  the  sum  of 
93,000  was  loaned  by  the  plaintiff  to  Sardy,  Coles  &  Co.,  with  the 
knowledge  of  Perry,  Ryar  &  Co.,  and  a  promissory  note  was  made 
by  Sardy,  Coles  &  Co.,  and  delivered  to  the  plaintiff,  which  note  was 
dated  August  31, 1891,  and  was  for  the  sum  of  f3,000,  payable  on  de- 
mand, with  interest  at  the  rate  of  6  per  cent.;  and  it  recited  that 
the  niakers  had  deposited  with  the  bank,  as  collateral  security  for 
its  payment,  certain  merchandise  (being  the  merchandise  referred  to 
in  this  action);  and  it  also  recited  that  the  makers  ''do  hereby  give 
the  said  National  Bank  of  Deposit  a  lien  for  all  of  the  said  demands, 
upon  all  property  left  with  the  said  National  Bank  of  Deposit, 
•  •  •  and  hereby  authorize  said  bank,  on  the  nonperformance 
of  this  promise,  or  the  nonpayment  of  any  of  the  demands  aforesaid, 
or  failure  to  furnish  further  security  as  hereafter  agreed,  to  sell  the 
whole  or  any  part  of  said  collaterals,"  etc.  The  agreement  for  se- 
curity contained  in  this  note  seems  to  have  been  con^dered  as  a  bill 
of  sale.  At  the  same  time,  Sardy,  Coles  &  Co.  delivered  to  the  i^in- 
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tiil  a  certain  document  called  a  "trust  receipt,''  in  the  foUowing 
wordB: 

**BecelTed  of  the  Katlonal  Bank  of  Deposit  the  followlns  goods  and  mer 
chaadise  specified  In  the  blU  of  sale,  dated  August  Slat.  1S91,  herewith  at- 
tached; and  in  conBlderatlon  thereof  we  thereby  agree  to  hold  said  goods  In 
tnut  for  Bald  bank,  and,  as  their  property,  to  sell  the  same  for  their  aceooat; 
and  fortiier  agree,  In  case  of  sale,  to  hand  the  proceeda  to  them  to  apply  against 
any  Indebtedneas  to  said  bank  on  our  account,  xinAer  loans  on  onr  acconnt,  and 
for  payment  of  any  indebtedness  ct  ours  to  said  bank.  The  National  Bank  of 
D^Msit  may  at  any  time  cancel  this  trust,  and  take  possession  of  said  goods 
or  the  proceeda  Qiat  may  be  found;  and  in  ihe  event  of  any  suspension  or  fail- 
ure or  assignment  for  benefit  of  creditors  on  our  part,  or  of  the  nonfulflUment 
of  any  obligations,  or  of  the  nonpayment  at  maturity  of  any  indebtedness  made 
by  OS  nnder  sahl  con^gnment  by  the  National  Bank  of  Deposit  on  our  ac- 
count, or  ot  any  Indebtedness  to  said  bank,  all  obligations,  acceptances,  In- 
debtedness,  and  liabilities  whatever  shall  thereupon  <with  or  without  notlc^ 
mature  and  become  due  and  payable.  The  said  goods  while  in  our  possession 
shall  be  fidly  insured  against  loss  flre." 

Tne  mercliandifie  was  taken  from  tbe  castom  houae,  the  duties  hav- 
ing been  paid  with  'a  part  of  the  money  t^orrowed  on  this  transaction 
from  the  plaintifE.  After  the  goods  came  into  the  possession  of 
Sardy,  Coles  &  Co.,  a  portion  thereof  was  sold.  Shortly  thereafter, 
Sardy,  Coles  &  Go.  made  an.  assignment  to  Nathaniel  P.  Rogers  of 
a  stock  of  merchandiae  and  their  accounts,  to  secure  Mr.  Bogers  for 
advances  of  money  he  had  made  to  that  Arm.  Under  that  assign- 
ment, Mr.  Bogers  took  possession  of  the  merchandise,  including  the 
unsold  portion  covered  by  the  trust  receipt,  and  he  also  collected  the 
amounts  due  on  the  portion  of  that  merchandise  that  had  been  s(^d. 

Thus  far  the  relations  existing  between  the  parties  are  yery  clearly 
de^ed.  The  bank  had  advanced  its  money  on  a  spedflc  agree> 
ment  that  it  idioold  have  certain  merchandise  as  security.  Thxt 
merchandise  was  to  come  into  the  possession  of  the  borrower  of  the 
money;  it  was  to  be  received  and  sold  on  account  of  the  lender; 
the  actual  possession  was  to  be  given  to  tbe  latter  upon  its  demand. 
Mr.  Nathaniel  F.  B<^rs,  when  he  took  possession  of  some  of  the 
merchandise  under  the  assignment  to  him,  and  collected  the  pro- 
ceeds of  sale  of  tbe  other  portion,  stood  in  no  better  or  otiler  or  dif- 
ferent relation  to  the  subject  than  Sardy,  Coles  &  Co.  maintained. 
He  had  actual  notice  of  the  plaintiff's  daim  to  the  property.  In 
that  situation,  the  idaintifC,  not  being  entitled  to  ^dn  possession  of 
the  goods  by  an  action  of  repleviu,  as  was  heretofore  ^ided,  was 
authorized  to  apply  to  a  court  of  equity  to  establish  and  to  enforce 
its  right  in  and  to  tbe  goods  by  way  of  equitable  lien,  and  to  have 
such  disposition  made  of  them  as  equity  and  justice  required.  An 
equitable  lien  must  be  judicially  established  and  declared.  It  must 
be  found  to  exist,  and  in  its  very  nature  is  a  right,  not  recognized 
law,  to  have  tilie  property  or  its  avails  applied  as  required  by  atune 
agreement  or  transaction  binding  in  conscience  upon  the  parties  to 
it.  We  have  in  the  case,  therefore,  the  cardinal  facts  that  the  sum 
of  fS.OOO  was  advanced;  an  agreement  for  a  lien  upon  certain  mer- 
chandise, from  which  reimbursement  of  the  loan  was  to  be  made; 
an  agreement  that  the  goods  should  be  held  or  disposed  of  solely  for 
the  benefit  of  the  lender  or  delivered  to  it  on  demand.  We  have  n» 
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doubt  that,  as  between  the  bank  and  Sardj,  Coles  &  Co.  and  any 
one  not  a  bona  fide  transferee  from  that  Qxia,  specific  performance 
of  that  agreement  wonid  be  compelled.  Husted  v.  Ingraham,  75  N. 
Y.  254,  citing  Holroyd  v.  Marshall,  10  H.  L.  Cas.  191;  Mitchell  v. 
Winslow,  2  Story,  631,  Fed.  CJas.  No.  9,673;  Smithhurst  v.  Edmunds, 
14  N.  J.  Eq.  408;  Hale  v.  Bank,  49  N.  Y.  626;  Id.,  64  N.  Y.  550. 

The  whole  of  this  transaction,  in  its  origin,  indicates,  not  only 
the  intention  of  the  parties  that  the  lien  should  exist,  but  its  form 
was  such  that,  when  the  goods  came  into  the  possession  of  Sardy, 
Coles  &  Co.,  the  plaintiff's  right  immediately  attached.  Sardy,  Coles 
&  Co.  did  not  hare  the  legal  title  to  the  merdiandise.  That  was  in 
Perry,  Eyar  &  Co.  That  firm,  in  effect,  transferred  and  delivered  to 
Sardy,  Coles  &  Co.  the  possession  of  that  merchandise.  When  It 
thus  came  in  the  possession  of  Sardy,  Coles  &  Co.,  they  took  it  af- 
fected in  equity  by  all  the  terms  of  the  agreement  contained  in  the 
provision  for  security  incorporated  in,  or  connected  with,  the  note 
and  in  the  trust  receipt.  The  plaintiff's  equity  is  therefore  so  clearly 
established  that  it  does  not  admit  of  doubt  or  discussion. 

We  think  it  quite  clear  that,  under  the  agreement  of  the  parties, 
the  court  could  have  decreed  that  Sardy,  Coles  &  Co.,  upon  the  de- 
mand of  the  plaintiff,  should  deliver  to  it  the  possession  of  this 
merchandise,  to  be  held  as  security  to  l^e  note;  and,  that  being  so, 
the  court  had  jurisdiction  to  declare  what  the  rights  of  the  plaintiff 
in  and  to  that  merchandise  or  its  proceeds  are,  and  to  settle  all 
matters  in  controversy  between  the  parties  respecting  the  same. 
With  that  jurisdiction  and  power,  the  plaintiff  has  brought  before 
the  court  in  its  amended  complaint  certain  matters  showing  a  change 
in  its  relation  to  the  property,  operated  by  the  institution  of  this 
action  as  one  in  replevin  and  the  disposition  of  a  certain  portion 
of  the  merchandise  pending  the  action.  It  sets  up  in  the  amended 
complaint  that  a  portion  of  the  goods  and  chattels  were  taken  by 
the  sheriff  of  the  city  and  county  of  New  York,  and  handed  over 
to  the  plaintiff,  upon  its  giving  an  undertaking  in  replevin;  that  "the 
goods  were  never  rebonded  by  the  sheriff,  and  that  the  defendants 
Btin  hold  the  bond  of  the  plaintiff  conditioned  for  the  return  of  the 
goods  or  Uieir  value";  and  it  further  appears  in  the  proofs  that  of 
the  goods  taken  by  the  sheriff,  and  delivered  to  the  plaintiff,  on  the 
writ,  a  certain  portion  was  sold  by  the  plaintiff,  and  it  now  retains 
the  proceeds.  Although  the  case  came  before  the  court  at  the  last 
trial  in  a  most  awkward  and  inartificial  manner,  nevertheless,  upon 
the  proofs,  the  equities  of  the  plaintiff  were  fully  made  out,  and  its 
right  to  relief  on  those  proofs  was  fully  established.  The  carious 
p^ormance  of  turning  the  replevin  suit  into  a  bill  in  equity  was 
acquiesced  in.  The  trial  justice  was  justified  in  the  decision  he 
made.  He  finds,  in  substance,  the  facts  of  the  original  transaction, 
and  properly  stated  the  rights  of  the  parties  thereunder,  namely, 
that  there  was  an  actual  agreement  between  the  plaintiff  and  Sardy, 
Coles  &  Co.  to  pledge  the  identical  goods,  the  subject  of  the  action; 
that  they  received  those  goods,  and  became  possessed  of  them  in 
trust  for  the  plaintiff;  that  as  to  the  goods  the  subject  of  the  agree- 
ment to  pledge,  or  the  proceeds  of  any  goods  that  were  affected  by 
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that  agreement,  which  came  into  the  hands  of  Nathaniel  P.  Rogers, 
and  remained  unaccounted  for,  the  defendants,  the  executors  of  his 
will,  were  liable  to  account;  and  that  as  to  the  goods  taken  by  the 
plaintiff  on  the  replevin,  and  the  proceeds  of  which  were  in  the 
plaintifl's  hands,  tlie  plaintiff's  possession  was  not  absolute,  not- 
withstanding the  amendment  of  the  pleadings;  and,  there  being  an 
Issue  as  to  the  substantial  rights  of  the  parties  thereto,  he  held  that 
the  plaintiff  was  entitled  to  judgment  in  equity  to  the  effect  that  it 
had  an  equitable  lien  npon  tfae  goods  seized  in  replevin,  and  tiiat  the 
lien  was  transferred  and  attached  to  the  proceeds  of  the  goods,  and 
that  the  judgment  should  declare  the  plaintiff  was  entitled  to  the 
property,  and  should  award  to  the  plaintiff  the  proceeds,  and  direct 
that  the  undertaking  given  on  the  replevin  be  canceled.  All  the 
facts  being  before  the  court,  it  could  adapt  its  relief  to  the  require- 
ments of  the  case  (Murtha  v.  Curley,  90  N.  Y.  372j;  and  the  relief 
which  was  granted  could  not  be  awarded  until  the  plaintiff's  rights 
were  ascertained,  its  equitable  lien  established,  and  thereupon  it  be- 
came competent  to  the  court  to  make  a  final  disposition  of  the  whole 
subject-matter  of  the  action,  and,  without  further  vexatious  litiga- 
tion, end  the  controversy  between  the  parties. 

But  the  defendants  insist  thnt  material  proof  upon  which  the  de- 
cree was  based  was  inadmissible  under  the  pleadings,  and  that  the 
court  below  was  not  justified  in  making  its  adjudication  upon  that 
proof,  because  of  insufficiency  of  the  allegations  of  the  amended 
comidaint.  The  point  is  legitimately  in  the  case.  It  was  raised  at 
the  b^Inning,  and  was  insisted  upon  at  various  stages  of  the  trial, 
and  cannot  be  ignored.  Before  any  evidence  was  offered,  counsel 
for  the  defendants  moved  to  dismiss  the  complaint  on  the  specific 
grounds  that  the  plaintiff  failed  to  state  therein  that  anything  was 
due  from  the  firm  of  Sardy,  Coles  &  Co.  to  the  plaintiff;  that  there 
was  no  allegation  of  any  indebtedness  whatever  of  that  firm  to  the 
I^aintiff;  that  the  comj^aint  failed  to  state  that  the  goods  on  which 
the  plaintiff  claimed  an  equitable  lien  ever  became  the  goods  of 
Sardy,  Coles  &  Co.,  and  tiierefore  failed  to  show  that  the  bank 
ever  (Stained  a  lien  on  any  goods;  and  that  it  was  impossible  th&t 
an  effectual  judgment  should  be  given  in  the  case  in  tiie  absence  of 
John  Bard  Rogers,  who  was  a  member  of  the  firm  of  Sardy,  Coles 
&  Co.  The  court  reserved  its  decision  on  that  motion,  directed  the 
trial  to  proceed,  and  stated  that,  in  case  the  motion  should  be  de- 
nied, an  exception  would  be  noted  for  the  defendants,  and,  if  granted, 
the  plaintiff  would  have  an  exception.  At  a  subsequent  stage  of  the 
case,  when  evidence  was  offered  of  the  note  l)eing  unpaid  and  en- 
forceable, the  objection  to  the  admission  of  the  testimony  was  re- 
newed, and  at  the  close  of  the  trial  a  motion  to  dismiss  was  again 
made  on  substantially  the  same  grounds  as  at  first,  and  again  the 
court  reserved  its  decision.  Thereupon  counsel  for  the  plaintiff 
moved  to  amend  the  pleadings  to  conform  to  the  proof  "in  respect  to 
the  allegation  that  Sardy,  Coles  &  Co.  owned  the  goods,  and  that 
the  debt  caused  by  the  borrowing  of  the  money  by  Sardy,  Coles  & 
Co.  from  the  bank  was  not  repaid,  and  that  the  goods  had  come  into 
the  possession  of  Sardy,  Coles  &  Ck>."  Objection  was  taken  to  this 


Digitized  by  Google 


Sap.  Ct) 


IVATIOHAL  BANK  OF  DRP08IT  V.  B00EB8. 


161 


motion  to  amend  that  it  came  too  late,  and  was  not  in  proper  form; 
that  no  amendment  had  been  formulated,  and  it  was  imposBible  to 
tell  what  amendment  was  proposed.  The  court  then  remarked:  ''I 
haye,  subject  to  the  motion,  taken  all  the  evidence, — subject  to  the 
motion  to  dismiss  the  comfdaint  for  insufficiency.' '  This  was  a  clear 
declaration  of  the  court  that  the  evidence  was  admitted  conditionally, 
and  aabject  to  the  motion  to  dismiss  the  complaint  for  insofficient^. 
The  matter  seems  to  bare  been  left  there  tmtil  the  justice  made  his 
decision,  in  which  is  contained  the  following,  viz.:  "I  do  further 
grant  the  motion  of  the  plaintiff  to  confonn  the  pleading  to  the 
proofs  as  to  the  goods  being  the  goods  of  Sardy,  Coles  &  Ck>.,  and 
having  come  into  their  possession,  and  as  to  the  loan  of  f 3,000  not 
having  been  wholly  repaid,  and  I  do  deny  the  motions  of  the  de- 
fendants for  the  dismissal  of  the  complaint.'' 

If  the  complaint  is  fatally  defective  for  the  want  of  the  allega- 
tions referred  to,  the  defendants'  coausel  is  entirely  right  in  the 
criticism  he  makes  upon  Ijhe  condact  of  the  trial  and  the  action  of 
the  conrt  respecting  an  amendment.  It  was  not  competent  for  the 
court  to  amend  the  complaint  to  conform  to  the  proofs,  under  the 
conditions  of  this  record.  Butty  v.  Jar  Co.,  52  Hun,  494,  495,  6  N. 
Y.  Supp.  23;  Beard  v.  Tilghman,  66  Hun,  15,  20  N.  Y.  Supp.  736. 
The  defendants  had  fairly  and  honestly  challenged  the  sufficiency 
of  this  conq>laint  from  the  beginning,  and  the  court  had  taken  proof 
subject  to  the  decision  of  the  motion  to  dismiss  the  complaint,  and 
when  the  case  was  finally  submitted  that  was  reiterated.  The  de- 
fendants were  entitled  to  stand  i^n  the  case  as  it  was  made,  and 
to  have  their  motion  disposed  of,  without  proofs  conditionally  ad- 
mitted being  used  as  the  basis  of  an  amendment  to  conform  the  plead- 
ings to  proofs.  But  we  think  the  complaint  was  not  radically  de- 
fective in  the  respects  claimed  by  the  learned  counsel  for  the  £^>pel' 
lants,  hnd  that  it  was  not  necessary  for  the  maintenance  of  the  ac- 
tion that  there  should  be  a  direct  and  positive  allegation  that  the 
|3,000  note  was  actually  due  or  still  unpaid,  and  that  the  indebted- 
ness of  Sardy,  Coles  &  Co.  to  the  plaintiff  for  that  amount  was  still 
outstanding.  Hence  we  consider  the  case  as  if  the  defendants'  ob- 
jections and  motions  had  been  overruled,  and  exceptions  duly  taken, 
and  shall  disregard  the  amendment  allowed  to  conform  the  pleading 
to  the  proof,  holding  that  such  action  was  not  justified,  and  that 
no  amendment  of  the  amended  complaint  has  been  made.  It  is  un- 
questionably a  positive  rule  that  whatever  facts  are  material  to  the 
BUf^rt  of  an  action  must  be  pleaded  and  proven.  As,  where  an 
action  is  on  contract  for  the  payment  of  money,  nonpayment  is  a 
material  element  of  the  plaintiiS's  cause  of  action.  Lent  v.  Railway 
Co..  130  K.  Y.  504,  29  N.  E.  988;  Cochran  v.  Beich,  91  Hun,  440,  36 
N.  Y.  Supp.  283;  Hicks-Alixanian  v.  Walton,  14  App.  Div.  200,  43 
X.  Y.  Supp.  541.  But  the  auctions  here  were  sufficient  to  entitle 
the  plaintiff  to  the  relief  it  asked  respecting  the  merchandise  and 
its  application  as  security  to  the  note.  The  plaintiff  was  entitled 
to  some  relief,  whether  a  debt  was  due  in  the  sense  of  being  pay- 
able or  whe&er  it  was  merdy  owing.  It  was  enough  to  show  in  the 
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complaint  that  a  debt  exiBted.  The  statement  of  the  transaction,  as 
set  oat  in  the  amended  complaint,  with  the  exhibits  annexed  to  and 
made  a  part  of  that  pleading,  shows  that  the  plaintiff  was  then  the 
holder  of  the  promissory  note  and  of  the  trnst  receipt.  The  meta- 
moiphosed  action  is  founded  upon  rights  acquired  under  tiiose  two 
instruments,  and  its  object  was  to  reach  security  to  which  the  plain- 
tiff claimed  to  be  entitled  under  them.  To  obtain  such  relief,  all 
that  was  necessary  for  the  jdaintiff  to  show  was  an  indebtedness, 
an  agreement  to  give  the  security,  and  the  failure  to  do  so  when  it 
was  demanded.  The  existence  of  the  indebtedness  is  set  forth  in 
the  allegation  contained  in  tho  second  paragraph  of  the  amended 
com^aint,  and  profert  of  the  note  is  made  in  that  pleading.  The 
agreements  to  give  the  secarily  are  contained  in  the  ^hibits  an* 
nexed  to,  and  forming  part  of,  that  complaint.  Under  its  allegation, 
the  possession  and  production  on  the  trial  of  the  note  established 
that  the  plaintiff  was  the  holder  of  that  note.  The  breach  of  the 
contract  to  pay  the  indebtedness  was  not  the  gravamen  of  the  action; 
the  right  to  draw  the  security  to  the  note  held  by  the  i^aintifC  was 
the  real  subject  involved.  Bo  that,  when  the  motion  was  made  at 
the  beginning  of  the  trial  to  dismiss  the  complaint  for  want  of  an 
allegation  that  there  was  something  "due"  from  the  firm  of  Sardy, 
Coles  &  Co.  to  the  plaintiff,  that  motion  should  have  been  denied. 
It  was  also  competent  for  the  court  to  take  into  consideration  the 
condition  and  situation  of  the  merchandise,  and  what  had  been 
done  with  it,  under  the  allegation  of  the  amended  complaint,  which 
refers  to  the  execution  of  the  writ  of  replevin,  namely,  that  some 
of  the  goods  and  chattels  were  taken  under  the  writ,  and  delivered 
to  the  plaintiff,  upon  its  giving  its  bond.  There  being  also  allega- 
tions in  the  com^aint  respecting  the  receipt  by  Mr.  Nathaniel  P. 
Rogers  of  the  proceeds  of  some  of  the  goods  sold  by  Sardy,  Coles  & 
Co.  before  the  assignment  to  Mr.  Rogers  was  made,  all  the  facts 
relating  to  the  property  and  its  proceeds  came  legitimately  before 
the  comt.  This  view  necessarily  sustains  the  admissibility  of  evi- 
dence admitted  respecting  the  debt  arising  on  the  note,  and  the 
condition  of  that  indebtedness  at  the  time  of  the  trial.  It  was  ad- 
missible, in  order  that  the  court  might  finally  settle  the  rights  of 
the  parties. 

It  was  further  objected  to  the  complaint  that  it  did  not  allege 
that  the  goods  on  which  the  plaintiff  claimed  the  lien  ever  became 
the  goods  of  Sardy,  Coles  &  Co.  There  is  no  such  distinct  allega- 
tion in  the  complaint,  nor  was  it  necessary.  The  instruments  con- 
stituting the  rdations  between  the  parties  were  annexed  to  the 
amend^  complaint,  and  there  is  an  allegation  in  its  third  paragraph 
that  Sardy,  Coles  &  Co.  acquired  the  possession  of  the  goods,  paying 
the  duties  with- the  moneys  advanced  by  the  plaintiff,  and  taking 
them  from  the  custom  house,  and  holding  them  pursuant  to  the 
terms  of  the  trust  agreement.  From  these  facts,  the  court  could 
determine  the  status  of  Sardy,  Coles  &  Co.  as  to  the  goods,  and  de- 
dare  what  equitable  duty  or  obligation  was  imposed  upon  that  firm 
towards  the  plaintiff  with  reference  to  the  goods. 

A  further  ground  of  nonsuit  was  urged,  and  that  is  that  John  B. 
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Kogera,  a  member  of  the  Arm  of  Sardy,  Coles  &  Co.,  was  not  a  parfy 
to  the  action  as  reconstructed.  This  objection  was  not  taken  by 
answer  or  demurrer.  It  appears  that  he  was  a  party  to  the  r^evin 
suit;  that  he  demurred  to  the  complaint  in  that  action,  and  he  waa 
dischai^ed  from  the  suit.  We  do  not  see  that  there  was  any  occa- 
sion for  bringing  him  back  again.  A  definite  judgment,  as  between 
all  the  parties,  settling  and  adjusting  the  rights  and  equities,  could 
be  had  without  his  presence. 

The  judgment  was  properly  rendered  on  the  pleadings  without  any 
amendment  and  the  proofs,  and  should  therefore  be  affirmed,  with 
costs.  All  concur,  except  McLAUGHUN,  J.,  dissenting. 

HcLAUGHUN,  J.  I  dissent.  The  defendants'  motion,  made  at 
the  opening  of  the  trial,  to  dismiss  the  cou^plaint,  should  have  been 
granted,  and  they  could  not  be  deprived,  without  their  consent  or 
acquiescence,  of  their  exception  to  the  refusal  to  dismiss,  by  the 
court's  subsequently  conforming  the  pleadings  to  the  proof.  The 
comjdaint  should  have  been  dismissed  because  the  facts  therein 
stated  did  not  constitute  a  cause  of  action  against  the  defendants. 
The  Code  provides  (section  481)  that  a  complaint  must  contain  a 
jdain  and  concise  statement  of  the  facts  constituting  the  cause  of 
action.  This  provision  is  a  wise  one.  The  purpose  to  be  accom- 
plished by  it  is  manifestly  to  af^rise  the  defendant  in  advance  of 
the  trial  of  what  the  plaintiff  intends  to  prove,  in  order  that  a  {voper 
defense  may  be  made,  and  it  necessarily  follows  that  whatever  facts 
are  necessary  to  be  proven  upon  the  trial  to  entitle  the  i^aintiff  to 
recover  must  be  alleged  in  the  complaint.  Otherwise  there  is  no 
meaning  to  the  section,  and  a  complaint  serves  no  useful  purpose. 
Here  the  complaint  did  not  state  a  cause  of  action,  for  the  reason 
that  there  was  no  allegation  in  it,  or  the  statement  of  any  fact  from 
which  an  allegation  to  that  effect  could  be  inferred,  that  the  firm 
of  Sardy,  Coles  &  Co.  was  indebted  to  the  plaintiff  in  any  sum  what- 
ever. All  that  the  complaint  stated  upon  the  subject  of  an  indebt- 
edness was  that  "on  or  about  the  Slst  day  of  August,  1891,  this 
plaintiff  loaned  to  the  defendants  John  K  Sardy  and  Jiihn  Bard 
Sogers,  composing  the  co-partnership  firm  of  Sardy,  Coles  &  Co., 
the  snm  of  f3,000,  for  which  said  firm  gave  its  demand  note  secured 
by  its  pledge,  or  agreement  to  make  a  idedge,  to  this  plaintiff,"  of 
certain  described  goods.  It  is  true,  as  stated  in  the  prevailing  opin- 
ion, that  a  copy  of  the  note  referred  to  was  annexed  to  the  com- 
plaint; but  there  was  no  allegation  that  the  plaintiff  was  then  owner 
or  holder  of  the  note,  or  that  it  had  not  been  paid,  or  that  the  firm 
of  Sardy,  Coles  &  Go.  was,  at  the  time  the  action  was  brought,  in- 
debted to  the  plaintiff  in  any  sum  whatever.  If  this  were  an  action 
at  law  to  recover  the  amount  of  the  note,  it  could  not  be  seriously 
contended  but  ttiat  the  complaint  would  have  been  fatally  defective, 
in  that  it  failed  to  allege  nonpayment.  In  such  case  the  failure  to 
pay  according  to  the  terms  of  the  contract  would  be  the  basis  of 
plaintiff's  right  to  recover.  Lent  v.  Railroad  Co.,  130  N.  Y.  504,  29 
N.  E.  988;  Witherhead  v.  Allen,  4  Abb.  Dec  626;  Van  Giesen  t. 
Van  Giesen,  10  N.  Y.  316. 
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In  the  Lent  Case,  supra,  the  court  said: 

"It  does  not  admit  of  controverey  tbat,  upon  an  original  (contract  for  tbe 
payment  of  money,  nonpayment  is  the  fact  wblcb  constitutes  tbe  breacb  of  tbe 
contract,  and  la  tiie  eaaence  of  tbe  cause  of  action,  and,  being  audi  witbln 
tbe  mle  of  tbe  Code,  It  sbonld  be  allied  In  the  complaint" 

And  in  Witherhead  v.  AJIen,  BUpra: 

"When  tbe  action  is  founded  npon  a  contract  obligation  or  doty,  the  Tezy 
gist  and  essence  of  the  cause  of  action  is  the  breacb  thereof  by  the  defendant, 
and,  unless  tbe  breacb  Is  alleged,  no  cause  of  action  Is  shown." 

And  in  Van  Oiesen  v.  Van  Gieeen,  Bupra: 

"The  material  allegations  of  the  complaint  In  this  case  are  tbe  making  by 
tbe  defendant  of  the  promissory  note,  tbe  transfer  of  It  to  tbe  plaintiff,  and  the 
nonpayment  by  tbe  defendant  Each  of  them  la  material,  for,  wlttiout  the 
concnrrence  of  all  <tf  them,  the  complaint  would  not  show  a  cause  of  action." 

Manifestly,  not  only  under  the  plain  and  obvious  meaningf  of  the 
section  of  the  Code  referred  tb,  but  under  the  authorities  cited,  in  an 
action  to  recover  upon  the  note  itself,  it  would  be  necessary  for  the 
plaintiff  to  allege  and  prove  nonpayment.  If  I  am  right  in  this  con- 
clusion, then  it  necessarily  follows,  as  it  seems  to  me,  in  an  equi- 
table action  brought  to  establish  a  pledge  of  personal  property  given 
to  secure  payment  of  the  note  and  to  foreclose  the  pledge,  tiiat  the 
fact  of  nonpayment  of  the  note  must  be  alleged  in  the  complaint 
and  proved  upon  tbe  trial.  It  cannot  be  otherwise,  because  the 
breach  of  the  contract  to  pay  the  note  is  of  the  essence  of  the  cause 
of  action.  It  is  the  basis  of  plaintifTs  right  to  proceed  in  equit}-. 
It  is  the  fact  which  gives  it  standing  in  court.  Payment  of  the 
note  would,  ipso  facto,  satisfy  the  pledge,  and  destroy  any  right  which 
the  plaintiff  theretofore  had  to  proceed  in  equity.  It  follows,  there- 
fore, that  nonpayment  of  the  note  most  be  alleged  in  the  comi^aint, 
and,  the  plaintiff  having  failed  to  allege  that  fact,  the  complaint 
should  have  been  dismissed.  Byan  v.  Holliday,  110  Cal.  336,  42  Pac. 
891.  It  is  unnecessary  to  pass  npon  the  other  questions  raked. 

For  these  reasons  I  cannot  concur  in  the  opinion  of  Mr.  Justice 
PATTEBBON.  I  think  judgment  should  be  reversed,  and  a  new 
trial  granted,  wiUi  costs  to  the  appellant  to  abide  the  event. 


(29  Misc.  Rep.  836.) 

BAUBB  T.  METROPOLITAN  ST.  R.  00. 

(Supreme  Court,  Appellate  Term.   November  29,  1899.) 

AppBAL—SBTTiNa  Verdict  Aside  as  Against  Evidekce— Discretion  op  Court. 
An  order  setting  aside  tbe  verdict  as  against  tbe  welgbt  of  evidence 
rests  In  tbe  sound  discretion  of  tbe  court,  and  will  not  be  disturbed  uu- 
less  tbe  record  shows  an  abuse  of  such  discretion. 

Appeal  from  mnnicipal  court,  borough  of  Manhattan,  Seventh 
district. 

Action  by  Frederick  Bauer  against  the  Metropolitan  Street-Rail- 
way  Company.  From  an  order  setting  aside  a  verdict  in  favor  of 
plaintiff,  he  appeals.  Aflarmed. 

Argued  before  FBEEDMAN,  P.  J„  and  MacLEAIf  and  LBVEN- 
TBITT,  J  J. 
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Leon  Hnhner,  for  appellant. 
Henry  A.  Bobinson,  for  respondent. 

PREEDMAN,  P.  J.  After  the  rendition  of  a  verdict  in  favor  of  the 
plaintiff  hereioj  the  trial  judge,  for  reasons  stated  by  him  in  his 
order,  set  aside  the  verdict,  as  being  against  the  weight  of  evidence, 
and  ordered  a  new  trial.  The  question  whether  the  verdict  is 
against  the  weight  of  evidence  is  one,  the  determination  of  which 
rests  in  the  sound  discretion  of  the  court  Luhrs  v.  Railroad  Co., 
11  App.  Div,  173, 42  N.  Y.  Supp.  606.  An  examination  of  the  record 
in  the  case  at  bar  does  not  disclose  such  an  abuse  of  this  discretion 
as  to  warrant  a  reversal  of  the  order  made. 

Order  affirmed,,  with  costs. 

MacLEAN,  J.,  concurs.  LEVENTRITT,  J.  takes  no  part 


CITY  OF  SYRACUSE  v.  STACEY  et  aL 

(Sapreme  Court,  Appellate  Division,  Foortli  Dqtartment.  November  82,  1899.) 

1.  Cohdeukation—Dahaoeb— Water  Rtohtb. 

Tbe  damageB  to  riparian  owners  on  the  outlet  of  a  lake,  where  the 
right  to  divert  the  waters  of  the  lake  la  condemned.  Is  the  difference 
In  the  value  of  their  lands  with  and  without  the  water  rights;  and  the;^ 
have  no  rights  In  the  waters  of  the  lake  itself  for  which  they  are  entitled 
to  other  compensation,  though  previously  one  such  riparian  owner,  whose 
tights  were  afterwards,  and  before  the  condemnation  In  question,  con- 
demned by  the  state,  acquired  from  the  riparian  proprietors  on  the  lake 
the  right  to  raise  the  waters  on  the  lake,  to  provide  a  regular  flow,  and 
built  a  dam  for  this  purpose.  In  which  the  other  riparian  owners  on  the 
outlet  acquiesced. 

t.  Sake— EviDBHCE< 

Evidence  of  profits  earned  In  a  milling  business  la  not  admlaslble 

on  the  question  of  damages  for  condemnation  of  water  rlghta. 

Appeal  from  trial  term,  Onondaga  county. 

Condemnation  proceedings  by  the  city  of  Syracuse  against  Rich* 
ard  M.  Stacey  and  others.  From  an  order  confirming  a  report  ot 
commissionerB  of  appraisal,  defendants  appeal.  Affirmed. 

By  chapter  291  of  the  Laws  of  1889,  as  the  same  was  amended  by  diapter 
814  of  the  Laws  of  1890,  the  city  of  Syracuse  was  anthorized,  under  certain 
ie«trlctlons  and  conditions,  to  take  water  not  required  for  the  Erie  Canal  from 
Skaneateles  Lake,  and  to  conduct  the  same  to  the  city  by  means  of  a  pipe  or 
main  not  exceeding  30  Inches  In  diameter,  for  the  purpose  of  supplying  the 
inhabitants  of  that  city  with  water.  One  of  the  conditions  npon  which  this 
privilege  was  granted  was  that  the  city,  before  taking  any  water  from  the 
lake,  should  Increase  the  storage  capacity  of  the  lake  suffldentiy  to  store  therein 
all  the  ordinary  flow  of  its  watershed.  This  requirement  the  city  proceeded 
at  once  to  fulfill,  and  to  that  end,  in  the  year  1898,  It  caused  a  dam  to  be 
erected  at  the  outlet  of  the  lake,  which.  It  is  conceded,  was  of  sufficient  he^bt 
to  retain  all  the  water  in  the  lake  which,  under  ordinary  circumstances,  would 
he  contributed  by  Its  watershed.  Another  condition  of  the  legislative  grant 
was  that,  before  taking  any  water  from  the  lake,  the  city  should  acquire  or 
extingnish  all  water-power  rights  upon  the  outlet  of  the  lake,  which  were 
Hable  to  be  affected  by  the  proposed  storage  of  water.  This  provision  it  also 
took  steps  to  comply  with,  by  Instituting  condemnatioD  proceedings  to  eztln- 
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guish  snch  water  rights  as  It  was  unable  to  acquire  by  purchase,  the  cuBtomary 
petition  therein  having  been  filed  on  the  3d  day  of  December,  1892.  Thereaiter 
the  defendants  herein  filed  a  duly-verlfled  answer  to  such  petition,  which, 
among  other  objections,  averred  that  the  petition  did  not  set  forth  "a  specific 
description  of  the  property  to  be  condemned,"  nor  "its  location,  dhnenslon.  or 
quantity  with  reasonable  certainty."  These  objections  were  all  overruled  at 
special  term,  and  a  Judgment  of  condemnation  was  rendered,  the  same  being 
•  ntored  in  the  clerk's  otfice  of  Onondaga  county  on  the  28th  day  of  January, 
1893;  and  commissioners  were  thereupon  appointed  to  appraise  the  con- 
demned property,  before  whom  a  full  and  extended  hearing  was  hadi  On  the 
Tth  day  of  May,  1894,  the  commissioners  filed  their  rep<»t,  which  was  duly 
confirmed  on  the  19tb  day  of  the  same  month.  Shortly  thereafter  the  awards 
of  the  commissioners  were  duly  deposited,  ax>d  the  city  took  possession  of  the 
property  condemned,  and  has  ever  since  retained  the  aame.  Subsequently,  and 
on  the  29th  day  of  May,  1895,  the  judgment  of  condenmatioh  and  the  order  of 
confiimatlon  were  reversed  by  the  general  term,  upon  the  ground  that  the 
petltiffli  did  not  sufficiently  describe  the  property  to  be  condemned,  but  leave 
was  at  the  same  time  given  the  city  to  apply  at  sueclal  term  for  an  order 
amending  its  petition.  City  of  Syracuse  v.  Stacey,  86  Hun,  441,  33  N.  Y.  Supp. 
929.  Pursuant  to  such  order,  application  to  amend  the  petition  was  duly  made 
and  granted  on  the  9th  day  of  September,  1895.,  and  such  proceedings  were 
thereafter  bad  that  a  second  Judgment  of  condemnation  was  entered  on  the 
8th  day  of  January,  1SD6,  and  other  commissioners  were  dnly  appointed,  before' 
whom  many  bearings  were  had  and  a  vast  amount  of  evidence  was  given. 
On  the  iBt  day  of  March,  1898.  the  report  of  the  commissioners  last  appointed 
was  filed,  and  the  same  was  subsequent^,  and  on  the  Tth  day  of  May  of  the 
same  year,  confirmed,  and  from  sucb  order  of  confirmation  this  appeal  is 
brought.  The  appellants  do  not  claim  that  the  plalotlif  has  not  proceeded 
regularly  under  the  act  of  1890.  On  the  contrary.  It  Is  expressly  conceded  that 
In  troth  Its  petition  and  in  its  Judgment  It  has  conformed  fully  to  the  provisions 
and  requirements  of  that  act,  so  far  as  this  proceeding  is  concerned;  the  sole 
ground  of  error  upon  which  this  appeal  is  founded  being  the  adoption  by  the 
cranmissloners  of  an  erroneous  principle  of  valuation. 

Argued  before  HABDIN,  F.  J.,  and  ADAMS,  SFBINa,  and 
S&nTH,  JJ. 

Charles  A.  Hawley,  Edwin  Nottingham,  and  G^rge  Barrow,  for 
appellants. 
Charles  L.  Stone,  for  respondent 

ADAMS,  J.  At  the  time  this  proceeding  was  inaugurated  Syra- 
cuse was  a  city  of  about  100,000  inhabitants,^  and  situated  nearly 
17  miles  northeasterly  of  Skaneateles  Lake.  This  lake  is  a  body  of 
fresh  water  some  15  miles  in  length,  having  a  g^ieral  width  of 
about  1  mile,  and  a  surface  area  of  nearly  or  quite  13^  square  miles. 
Its  level  is  much  higher  than  that  of  the  city  of  Syracuse,  and  it  la  a 
suitable  and  desirable  source  from  which  to  obtain  water  for  that 
city  and  its  inhabitanta.  The  tributary  watershed  of  the  lake  covers 
about  60  square  miles,  exclusive  of  the  surface  of  the  lake,  the  out- 
let of  which  flows  in  a  northerly  direction,  and  discharges  into  Sen- 
eca river.  Upon  the  banks  of  the  outlet  are  located  the  mills  and 
premises  of  the  defendants,  and  also  of  several  other  parties;  the 
water-power  rights  appurtenant  thereto  being  the  rights  referred 
to  in  the  act  of  1890.  In  1815  or  1816  one  Thomas  Oibbs  obtained, 
by  grant  from  the  riparian  proprietors  on  the  lake,  the  right  to 
raise  or  pond  the  lake,  or  '^eep  the  water  therein,  to  about  the 
height  of  six  feet,  to  the  top  of  a  certain  stone,  with  a  circle  marked 
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thereon,  at  the  west  end  of  the  bridge  across  the  ontlet,  for  the  use 
of  mill  purposes";  and,  in  pursuance  of  the  right  thus  acquired,  a 
dam  was  constrncted,  the  spillway  of  which  was  at  the  same  height 
as  the  atone  monnment.  In  due  course  of  time,  Gibbs  or  his 
granteeB  erected  on  the  lands  immediately  below  the  dam  mills  and 
other. manufacturing  establiahmenta,  all  of  which  were  operated 
by  the  water  furnished  by  the  dam.  In  1843  the  title  and  rights  of 
Gibbs.had  become  vested  in  three  individuals,  named  David  Hall, 
Oeoi^  F.  Leitch,  and  Warren  Hecox,  and  on  the  29tii  day  of  June  in 
tliat  year  the  state,  by  resolution  of  the  canal  board,  appropriated 
the  water  of  Skaneateles  Lake  and  its  outlet  for  a  reservoir  and 
feeder  to  the  Erie  Canal,  and  thereupon  took  possession  of  the 
lands  of  Hall,  Leitch,  and  Hecox,  including  the  dam  which  had  been 
erected  at  the  outlet,  and  placed  gate  tenders  in  charge  thereof, 
who  acted  under  the  orders  of  the  agents  of  the  state  in  the  use  of 
anch  gates  and  in  supplying  water  by  means  thereof.  The  owners 
of  the  property  thus  taken  filed  their  claims  against  the  state,  and 
were  ultimately  awarded  about  f30,000  thereon,  but  no  claims  were 
made  by,  and  no  damages  were  at  that  time  paid  to,  any  other  ri- 
parian owners.  In  1868  the  state  rebuilt  the  dam,  but,  instead  of 
increasing  its  height,  lowered  the  bed  of  the  lake  or  stream  under 
the  dam  about  2%  feet,  thereby  securing  that  additional  amount  of 
water.  In  1892  the  state  closed  the  gates  of  the  dam,  in  conse- 
quence of  which  no  wafer  flowed  down  the  ontlet,  and  thereupon 
several  of  the  lower  riparian  proprietors  filed  claims  against  the 
state  for  damages  sustained  by  them  by  reason  of  snch  obstruction 
or  withholding  of  the  waters  of  the  outlet  One  of  these  claims 
was  dismissed  by  the  board  of  claims,  whereupon  an  appeal  was 
taken  from  the  decision  of  that  body  to  the  court  of  appeals,  where 
it  was  held  that,  inasmuch  as  the  state  had  not  paid  for  the  perma- 
nent appropriation  of  the  rights  of  these  owners,  it  was  liable  for 
such  temporary  damage  as  they  had  sustained.  Waller  v.  State,  144 
T.  579, 39  K.  E.  680.  In  1893  the  city  of  Syracuse,  as  has  already 
been  stated,  erected  a  new  dam,  the  spillway  of  which  is  2^  feet 
higher  than  the  stone  monument  mentioned  in  the  deed  of  Gibbs,  and 
2  feet  higher  than  ai^  dam  which  had  been  previously  maintained  at 
that  point.  The  effect  of  this  increase  in  the  height  of  the  dam  was, 
of  course,  to  withhold  from  the  lower  riparian  owners  water  which 
had  formerly  passed  down  the  stream  and  by  their  respective  prem- 
ises. Li  short,  the  city  diverted  the  water  of  the  lake  to  such  an  ex- 
tent as  to  deprive  the  defendants  of  the  power  which  had  theretofore 
been  of  great  utility  and  importance  to  them,  and  it  was  to  determine 
the  fair  and  reasonable  value  of  the  interests  or  properties  thus  ap- 
propriated that  the  commissioners  were  appointed. 

Bj  the  judgment  entered  in  this  proceeding  it  was,  among  other 
things,  adjudged:  First.  That  the  rights  and  property  described  in 
the  amended  petition  were  necessary  for  the  public  use  therein  men- 
tioned; that,  upon  making  compensation  therefor,  the  plaintift  was 
entitled  to  take  and  hold  for  such  public  use  the  right  and  authority 
to  increase  the  storage  capacity  of  Skaneateles  Lake  sufficiently  to 
store  therein  all  the  ordinaiy  flow  of  its  waterahed,  and  to  withhold 
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the  same  from  the  outiet  thereof,  and  all  th  ?  rights  of  the  4efend- 
iintB,  and  every  of  them,  to  the  discharge  of  the  wat^a  of  the  lake 
into,  and  the  flow  of  such  waters  through,  the  outlet,  over  and  con- 
tiguous to  the  respective  parcels  of  land  referred  to.  Second.  Also 
all  water-power  rights  of  the  defendants,  and  every  of  tiiem,  upon 
the  outlet  of  Slianeateles  Lake,  arising  out  of  their  respective  own- 
ership of,  lien  upon,  or  other  interest  in,  the  several  parcels  of  land 
referred  to.  Third.  Also  the  right  to  divert  and  withdraw  from  the 
lake,  and  the  waters  to  be  stored  therein,  such  and  so  much  of  the* 
water  as  from  time  to  time  the  uses  of  the  city  and  its  inhabitants 
aiaj  require,  and  as  may  be  lawfully  taken  therefor. 

Tlxus,  it  will  be  seen  that  the  judgment  permitted  the  plaintiff  to 
deprive  the  defendants  of  any  of  the  waters  flowing  from  the  lake  into 
the  outlet;  and,  as  it  had  availed  itself  of  this  privilege,  the  iin- 
jwrtant  question  to  be  determined  was  the  amount  of  damage  sus- 
tained by  each  of  the  defendants  in  consequence  thereof.  To  ascer- 
tain this,  much  evidence  was  given  which  tended,  directly  or  indi- 
tectly,  to  define  the  measure,  extent,  and  value  of  the  defendants* 
lespectlve  water-power  rights,  and  apon  such  evidence  the  commis- 
sioners arrived  at  certain  conclusions,  and  awarded  compensation 
to  the  parties  interested  upon  the  basis  of  the  difference  in  value  of 
the  affected  properties  with  and  without  the  rights  condemned;  and 
kerein,  it  is  alleged,  consists  the  error  complained  of,  the  conten- 
tion of  the  appellants-  connsd  being  that  the  principle  adopted  tar- 
nishes compensation  by  way  of  consequential  damages  only,  and  not 
for  the  property  actually  taken.  In  other  words,  it  is  insisted  that 
the  defendants,  together  with  the  other  riparian  proprietors  on  the 
•utlet  of  Skaneateles  Lake,  are  the  owners  in  perpetuity  of  a  com- 
plete reservoir,  capable  of  storing  therein  all  the  yield  of  the  water- 
shed of  ^Laneateles  Lake;  that  such  r^ervoir  is  property  po^ss- 
iag  a  marketable  value,  capable  of  ascertainment;  and  that,  by 
firtne  of  this  proceeding,  the  same  has  been  acquired  by,  and  the 
title  thereto  vested  in,  the  plaintiff. 

It  is  undoubtedly  now  well  established  that  the  principle  upon 
which  compensation  shall  be  made  to  the  owners  of  land  taken  in 
virtue  of  the  right  of  eminent  domain  is  that  the  owner  shall  receive 
the  full  value  of  the  land  appropriated,  and  also  a  fair  and  adequate 
compensation  for  any  injury  which  may  result  to  premises  not 
actually  taken.  Newman  v.  Railway  Co.,  118  N.  Y.  618,  23  N.  E. 
901,  7  L.  B.  A.  289;  Bohm  v.  Same,  129  N.  Y.  576,  29  N.  E.  802,  14 
I.  K.  A.  344;  Bookman  t.  Bailroad  Co.,  137  N.  Y.  302,  33  K.  E.  333; 
Kl  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  1164.  It  is  equally  wdl  settled 
Ibat,  in  order  to  ascertain  the  v^due  of  property  taken  for  public 
■se,  the  owner  is  entitled  to  have  such  property  considered  with  ref- 
erence to  its  adaptability  for  any  and  all  uses  to  which  it  may  be 
devoted.  Boom  Co.  v.  Patterson.  98  U.  S.  403,  25  L.  Ed.  206;  In 
re  New  York,  L.  &  W.  Rv.  Co.,  27  Hun.  116;  In  re  Gilroy,  85  Hun, 
424,  32  N.  Y.  Supp.  891;  Benham  v.  Dunbar,  103  Maes.  368;  Gardner 
T.  Inhabitants  of  Brookline,  127  Mass.  358.  Thus,  if  the  proper^ 
consists  of  lands  in  such  close  proximity  to  a  flourishing  city  as 
to  be  capable  of  division  into  city  lots,  or  if  it  be  land  which  possesaea 
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pecnlior'advantageB  for'^^aUroad  purposes,  or  if  it  be  so  located  as 
to  be  desirable  for  a  mill  site,  or  if  its  soil  is  especially  adapted  to 
the' cultivation  of  some  valuable  product,  these  and  other  like  circum- 
iitanceB  are  to  be  taken  into  account  as  proper  elements  entering 
into  tbe  qnestion  of  value. 

This  case,  however,  is,  in  a  certain  sense,  sui  generis;  for  the 
plaintiff  is  not  seeking  to  acquire  land,  nor,  from  the  standpoint 
from  which  we  are  now  considering  it,  any  property  of  a  tangible 
character.  Indeed,  it  is  property  to  the  corpus  of  which  the  appel- 
lants can  lay  no  claim;  for,  at  most,  their  title  is  confined  to  an 
usufructuary  right  therein.  As  was  said  by  the  court  of  appeals, 
in  speaking  of  this  very  stream: 

"It  la  a  principle,  recognized  In  the  Jurisprudence  of  every  civilized  people 
from  tlie  earliest  times,  tbat  no  absolute  property  can  be  acquired  In  flowing 
water,  •  ♦  •  "While  the  right  to  Its  use  as  It  flows  along  in  a  body  may 
become  a  property  right,  yet  the  water  Itself— the  corpus  of  the  stream— never 
becomes,  or.  in  the  nature  of  things,  can  become,  the  subject  of  flxed  appro- 
priation or  exclusive  dominion.  In  the  sense  that  property  In  the  water  itself 
can  be  acquired,  or  become  tiie  subject  of  transmission  from  one  to  another." 
Opinion  of  O'Brien,  J.,  In  Sweet  v.  aty  of  Syracose,  129  N.  T.  81&-335,  27  N. 
E.  1081,  and  29  N.  B.  289. 

If,  then,  the  property  appropriated  by  the  plaintiff  is  not  land,  bnt 
something  of  a  temporary  and  transient  nature,  which  was  appur- 
tenant to  land,  what  better  or  more  equitable  princijde  could  be 
adopted  to  ascertain  its  value  than  the  one  selected  by  the  commis- 
sioners in  this  case? 

The  water  flowing  down  the  outlet  possessed  no  market  value  to 
the  defendants  when  withheld  or  diverted  from  its  natural  coarse. 
On  the  contrary,  it  was  only  when  available  to  them  as  a  source  of 
power  tiliat  it  became  useful  and  enhanced  the  value  of  their  re- 
spective t^operties.  If,  then,  the  defendants  are  deprived  of  this 
valnable  appurtenance,  it  would  seem  as  though  the  onj^  correct 
measure  of  the  damage  occasioned  thereby  is  the  difference  in  the 
market  value  of  their  lands  with  and  without  the  same.  10  Am.  & 
Eng.  Enc.  Law  {2d  Ed.)  p.  1164;  Dwight  v.  BaUroad  Co.,  132  N.  Y. 
199,  30  N.  E.  398,  15  L.  R.  A.  612;  In  re  Thompson,  85  Hun,  438,  32 
N.  Y.  Supp.  897;  In  re  City  of  Rochester,  40  Hun,  588;  In  re  New 
York,  L.  &  W.  Ry.  Co.,  supra;  Railroad  Co.  v.  Barnard,  9  Hun,  104; 
Miller  v.  Water  Co.,  148  Pa.  St.  429,  23  Atl.  1132;  Lee  t.  Water  Co., 
176  Pa.  St.  223,  35  AtL  184. 

In  the  case  last  cited  the  rule  appIicaUe  to  the  question  here  un- 
der consideration  was  thus  stated: 

"The  true  measure  of  damages  to  be  applied  in  all  cases  of  a  taking  by  virtue 
of  eminent  domain  is  involved  in  no  doubt.  It  is  easy  of  application.  It  Is 
tbe  depreciation  In  value  of  the  property  affected  by  tbe  taking.  Where  land 
ia  taken,  this  has  been  said  so  frequently  that  it  would  be  a  work  of  superer- 
ogation to  dte  the  cases  tn  which  the  doctrine  has  t>een  stated  and  applied. 
It  was  applied  In  Miller  v.  Water  Co.,  148  Pa.  St  429,  28  Atl.  11B2,  where,  as  In 
ttUs  case,  a  water  company  bad  appropriated  water,  and  a  lower  riparian 
owner  complained  that  he  was  Injured  by  the  appropriation.  It  Is  the  proper 
measure  of  the  plalntlfTs  damage  In  this  case.  The  Jury  should  Inquire  what 
tbe  property  affected  was  fairly  worth  immediately  before  tbe  water  was  ap- 
proi^ted  am  wbftt  It  was  worth  as  affected  by  the  appropriation.  Tbe  dlt< 
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fetence,  If  any,  Is  the  loss  actually  sustained,  and  therefore  the  measure  of  the 
plalntUTs  right  to  recoTer  damages."  Lee  t.  Water  Co.,  176  Pa.  St.  226.  S5 
AtL  181. 

If,  then,  as  we  conclude  is  the  ca«e,  a  correct  rule  was  adopted 
as  regards  the  damages  sustained  by  the  riparian  proprietors,  by 
reason  of  the  extinguishment  of  their  water-power  rights  on  the 
outlet,  there  remains  to  be  considered  another,  and,  as  counsel  seem 
to  thinli,  a  far  more  important,  question,  viz.  the  ownership  of  the 
reservoir  and  water  stored  or  impounded  therein.  If  we  correctly 
apprehend  the  position  taken  by  the  learned  counsel  for  the  several 
defendants,  it  is  that  the  properly  appropriated  by  the  plaintiff,  in 
pursnance  of  the  statutory  authority  conferred  by  the  act  of  1890, 
is  (1)  the  water-power  rights  on  the  outlet  created  by  the  yield  of 
the  watershed;  (2)  the  right  to  divert  all  such  yield;  (3)  a  storage 
reservoir,  with  the  undisputed  right  to  store  therein  sill  the  water 
yielded  by  the  watershed;  and  that  the  sum  total  of  these  three 
classes  of  property  is  the  water  actually  stored  in  the  reservoir.  In 
brief,  the  defendants  lay  claim  to  the  lake  itself,  and  assert  that  it 
belongs  to  them  in  common  with  the  other  riparian  proprietors; 
that  it  has  value  for  manufacturing,  municipal,  and  other  purposes; 
and  that  consequently  it  is  property  for  the  value  of  which,  for  any 
purpose  for  which  the  same  is  available,  the  defendants  are  entitled 
to  compensation.  The  full  measure  of  this  particular  feature  of  the 
drfendants'  claim  was  sought  to  be  established  by  evidence  which 
tended  to  show  the  extent  of  the  area  of  the  watershed  of  the  late 
and  its  character,  the  ordinary  or  average  amount  of  rainfall  thereon, 
and  the  proportion  or  percentage  of  the  rainfall  which  should  be  ex- 
pected to  find  its  way  into  the  lake.  If  it  is  to  be  assumed,  as  very 
properly  it  may  be,  that  the  lake,  by  reason  of  the  dam  maintained 
at  its  outlet,  had  a  much  greater  storage  capacity  than  formerly, 
and  that  in  consequence  the  flow  of  water  therefrom  was  regulated 
and  controlled  in  such  manner  as  to  greatly  benefit  the  mill  owners 
upon  the  outlet,  we  yet  fail  to  see  upon  what  theory  it  can  be  as- 
serted that  the  defendants  acquired  title  to  either  the  reservoir  or 
its  contents,  in  the  sense  that  they,  even  with  the  concurrence  of 
all  the  other  riparian  proprietors,  could  exercise  absolute  and  ex- 
clusive control  over  or  sell  the  same.  Certainly,  Gibbs  never  ac- 
quired any  snch  right  and  title,  and,  if  he  did,  the  defendants  did 
not  succeed  thereto,  because  whatever  right  or  title  he  did  acquire 
was  condemned  by  the  state.  The  most,  therefore,  that  can  be 
said,  as  we  view  it,  is  that  Gibbs,  as  early  as  1816,  by  some  arrange- 
ment entered  into  between  him  and  the  riparian  proprietors  on  tiie 
lake,  acquired  the  right  to  erect  and  maintain  a  dam,  the  effect  of 
which  was  to  raise  or  pond  the  water  in  the  lake  some  six  feet 
above  its  former  level,  and  that  the  right  thus  acquired  was  ac- 
quiesced in  by  all  the  lower  riparian  owners.  But  what  was  the 
purpose  of  this  dam?  It  surely  was  not  to  withhold  or  divert  the 
water  from  its  natural  course.  On  the  contrary,  it  was  to  secure 
more  water,  and  to  so  regulate  and  control  its  flow  as  that  it  would 
be  constant  and  equal  from  one  end  of  the  year  to  the  other,  and 
■uch,  It  seems,  was  its  effect;  for  the  nndisputed  evidence  ia  that 
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the  watershed  of  the  lake  yielded  a  sufficient  quantity  of  water 
to  permit  a  discharge  into  the  outlet  of  at  least  7,000  cubic  feet 
every  minute  of  the  day  in  every  day  of  the  year.  It  is  not  sur- 
prising that,  in  these  circnmstanceB,  there  was  no  objection  raised 
by  any  one  to  the  dam;  for  it  was  of  enormous  advantage  to  the 
water-power  rights  on  the  outlet,  which  tiieretofore  bad  doubtless 
been  subjected  to  the  inconveniences  and  annoyances  of  oocasional 
meteorological  variations.  Bat,  notwithstanding  the  presence  <mF 
the  dam,  the  water  in  the  lake  was  constantly  moving  in  one  di- 
rection; its  flow  was  never  arrested,  save  for  the  use  of  the  riparian 
owners  along  the  stream;  it  still  had  none  of  the  ordinary  attri- 
bntes  of  property,  and  it  was  not  the  subject  of  exclusive  dominion 
or  control;  for  as  was  said  in  a  comparatively  recent  case,  in  which 
the  right  to  the  waters  of  another  inland  lake  was  involved: 

"Neither  sovereign  nor  subject  can  bave  any  greater  than  a  usnfmctuary 
right  therein,  and  even  this  Is  subject  to  the  temporary  enjoyment  by  the 
riparian  proprietors  over  whose  lands  It  passes  while  on  its  way  to  Its  final 
destination,  undiverted  and  undimlnlBhed,  save  for  domestic  or  mannfactaring 
pmpoBes."    Smith  v.  City  of  Rochester,  92  N.  Y.  46S-180. 

We  have  said  that  this  case,  so  far  as  this  particular  feature  of 
it  is  concerned,  is  sui  generis,  and  such  is  undoubtedly  the  fact; 
for  certain  it  is  that  patient  investigation  upon  the  part  of  both 
counsel  and  court  has  thus  far  fail^  to  discover  in  the  reported 
cases  one  which  is  similar  to  it.  In  these  circumstances,  therefore, 
the  present  case  must  be  disposed  of  upon  principle,  unaided  by 
authoritative  precedent,  and  we  can  conceive  of  no  reason  why  the 
principles  applicable  to  running  streams  of  water  should  not  be 
controlling  here.  No  one,  we  assume,  would  claim  for  a  moment 
that  the  defendants,  or  any  of  them,  would  have  any  right  to  con- 
struct a  reservoir,  and  detain  and  store  the  waters  of  the  outlet 
therein,  to  the  prejudice  of  other  parties;  for  that  would  violate 
a  well-established  principle  of  law.  Clinton  v.  Myers,  46  N.  Y.  511. 
And,  if  this  cannot  be  done,  we  fail  to  see  upon  what  principle 
sach  water  could  be  stoved  and  detained  before  reaching  the  out- 
let. If  it  be  said  that  this  could  be  done  by  the  concurrent  action 
of  all  the  riparian  proprietors  on  the  outlet,  it  might  be  asked,  what 
is  to  become  of  the  rights  of  similar  proprietors  upon  Seneca  river, 
into  which  the  outlet  empties,  whose  water  powers  would  unques- 
tionably be  materially  diminished  by  the  diversion  of  the  waters  of 
Skaneateles  Lake?  From  whatever  standpoint  the  question  is  con- 
sidered, we  think  but  one  conclusion  can  be  reached,  which  is  that 
whatevor  right  or  ownership  the  appellants  had  in  the  lake  was 
limited  to  the  storage  of  water  for  their  use  and  accommodation,  in 
common  with  other  riparian  owners  upon  the  outlet,  and  that  con- 
sequently, upon  principle,  it  must  be  held  that  the  rights  and  priv- 
ileges of  riparian  proprietors  upon  both  lake  and  outlet  are  the 
same;  that  neither  have  any  ownership  in  the  corpus  of  the  water, 
or  the  right  to  permanently  retain,  withhold,  or  divert  the  same; 
but  that,  on  the  contrary,  both  alike  are  bound  to  deliver  the  wa- 
ters passing  over  their  respective  premises,  without  any  unneces- 
sary dimibiation,  to  the  lower  proprietors.   Gould,  Waters  (2d  Ed.) 
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§  2M;  Piiley  v.  Clark,  36  N.  Y,  524;  Sweet  v.  City  of  SyracuBC, 
8upra;  Clinton  t.  Myers,  supra.  And,  if  tbis  be  so,  then  the  com- 
miBsioners  were  clearly  right  in  withholding  damages  from  the  de- 
fendants for  property  actually  appropriated. 

Exception  is  also  taken  by  the  appellants  to  the  ^elusion  of  evi- 
dence which  it  is  claimed  tended  to  establish  the  capabilities,  earn- 
ing capacity,  and  productiveneBs  of  the  various  parcels  of  prop- 
erty condemned;  particular  stress  being  laid  upon  the  refusal  of 
the  commissioners  to  receive  evidence  of  profits  earned  by  some  of 
the  appellants  in  their  business.  We  do  not  think  the  rejection  of 
this  class  of  evidence  was  improper;  for  althongh,  as  has  already 
been  said,  in  determining  the  market  value  of  property  taken  for 
a  public  use,  it  is.proper  to  consider  such  property  with  reference 
to  any  and  all  purposes  to  which  it  may  be  devoted,  yet  an  inquiry 
as  to  the  profits  which  have  been  or  may  be  realized  from  some  par^ 
ticular  business  would  have  but  little,  if  any,  legitimate  bearing 
upon  the  question  of  value,  for  the  reason  that  the  profitable  or  un- 
profitable conduct  of  all  business  is  generally  dependent  upon  a 
variety  of  causes,  such  as  the  location  of  the  property,  the  enter- 
prise, judgment,  and  business  skill  of  the  owner,  not  to  mention 
several  other  elements  which  will  readily  suggest  themselves. 
Langdon  v.  City  of  New  York,  59  Hnn,  434,  13  N.  Y.  Supp.  864. 
affirmed  In  133  N.  Y.  628,  31  N.  E.  98;  Newton  v.  Armstrong  (Sap.) 
19  N.  Y.  Supp.  573;  In  re  Gilroy,  26  App.  Div.  314,  49  N.  Y.  Supp. 
798.  In  the  case  first  above  cited,  it  was  said,  in  the  opinion  deliv- 
ered by  the  court  of  last  resort,  that: 

"If  the  sovereign  power,  in  the  exercise  of  the  right  of  emtnrat  domain, 
conld  take  the  property  of  the  citizen  at  a  valoatlon  based  upon  the  net  Income 
realized  trom  It,  it  ia  feared  that  a  very  large  portion  of  the  farm  property  of 
the  state  could  be  acqtUred  by  It  at  a  purely  nominal  consideration;  but  It  Ik 
the  potentialities  of  a  ^ven  piece  of  property,  both  developed  and  undeveloped, 
which  constltnte  iti  chief  element  of  value." 

But,  having  determined  the  paramount  questions  in  the  case  ad- 
versely to  the  appellants'  contention,  it  is  hardly  worth  while  to 
dwell  longer  upon  those  which  are  merely  incidental  thereto,  and 
therefore  of  minor  importance  only;  for  it  is  a  rule  well  estab- 
lished, and  seldom  departed  from,  that  where,  in  a  proceeding  of 
tbis  nature,  commissioners  have  adopted  a  correct  principle  in  de- 
termining the  value  of  the  property  condemned,  an  appellate  court 
will  not  interfere  with  their  report  upon  the  mere  question  of  dam- 
ages, nnless  the  amounts  awarded  are  palpably  unjust, — the  theory 
of  the  condemnation  law  being  that  commissioners,  in  the  perform- 
ance of  their  duty,  shall  be  untrammeled  by  technical  rules  of  evi- 
dence, and  unrestricted  as  to  their  sources  of  information;  in 
short,  that,  in  reaching  a  conclusion  as  to  the  value  of  a  given 
piece  of  property,  they  shall  be  guided  by  their  own  judgment  and 
experience,  rather  than  by  the  opinions  of  witnesses.  In  re  City 
of  Bochester,  40  Hun,  588;  In  re  Staten  Island  Rapid-Transit  Co., 
47  Hun,  396;  In  re  Thompson,  85  Hnn,  438,  32  N.  Y.  Snpp.  897; 
Id.,  127  K.  Y.  463,  28  N.  E.  389,  14  L.  R  A.  62.  In  this  particnlar 
instance  we  are  unable  to  see  why  the  awards  made  w^  not  am- 


Digitized  by  Google 


Bap.  Ct) 


GAVTNBT'  V.  PAXTL. 


178 


pie,  and  even  liberal;  and,  this  being  the  case,  it  follows  that, 
within  the  rule  just  adverted  to,  they  ought  not  to  be  disturbed. 

Order  aflBrmed,  with  costs  against  the  several  appellants  appear- 
ing bj  separate  attorn^a.  All  concur. 


(29  Mlac.  Rep.  642.) 

OAFFNE7  V.  PAUL  et  aL 
(Sapreme  Court;  Appellate  Term.   Kovember  29, 1899.) 

L  Laitdloro  asd  TnrAHT— RxLcnnie  oir  Tbhant'b  AcwomrT. 

Without  an  agTeemen^  a  landlord  cannot  relet  denUBed  premises  <nt 
surrender  by  the  tenant  during  the  term,  and  If  he  does  so  the  tenant 
Is  not  responsible  for  any  loss  of  rent 

9l  Same— Agreement  to  Hblbt. 

An  Implied  agreement  to  relet  demised  premises  surrendered  by  the 
tenant  during  the  term  for  the  latter's  account  is  not  sustained  by  the 
fact  that  on  receipt  of  the  keys  the  landlord  indicated  his  lnt«itlon  to 
sue,  where  do  further  communlcaUon  was  had  with  the  tenant,  no 
notice  was  given  him,  and  he  was  In  no  wise  advised  of  the  pioceedlng. 

Appeal  from  mnnicipal  court,  boron^^  of  Manhattan,  Ninth  dis- 
trict 

Action  by  Annie  M.  QafFney  against  Gregory  Paul  and  another 
to  recover  for  breach  of  a  lease  contract.  From  a  judgment  for 
plaintiff,  defendants  apical.  Reversed. 

Argned  before  FREEDMAN,  P.  J.,  and  MacIiEAN  and  LEVEN- 
TRITT,  J  J. 

Edward  Hymes,  for  appellants. 
Frank  T.  GriflRn,  for  respondent. 

IiEVENTIMTT,  J.  The  determination  of  this  appeal  turns  upon 
the  question  whether  the  facts  disclose  an  acceptance  of  the  sur- 
render of  demised  premises  or  a  reletting  for  the  account  of  the 
tepant,  with  attendant  liability  for  a  resulting  deficiency.  On  the 
4th  day  of  Febmary,  1898,  the  plaintiff,  by  written  indenture,  leased 
to  the  defendant  certain  premises  for  the  term  of  one  year  com- 
mencing on  the  1st  day  of  May,  1898,  at  an  annual  rental  of  $900, 
payable  monthly  in  advance.  The  rent  for  the  month  of  May,  1898, 
was  paid,  but  the  defendants,  prior  to  that  date,  and  on  the  30th 
day  of  April,  1898,  vacated  the  premises.  On  the  trial  no  evidence 
'was  offered  by  the  defendants.  The  plaintiff  testified  that  her  hus- 
band acted  as  her  agent  for  the  house,  and  that  the  first  intima- 
tion she  received  of  the  proposed  abandonment  of  the  premises 
was  on  the  30th  day  of  April,  through  a  postal  card  from  the  de- 
fendants, notifying  her  of  their  intention  to  move.  The  husband 
testified  that  on  that  morning  he  called  on  the  defendant  Gregory 
I^nl,  and  told  him  "he  didn't  treat  us  right  in  vacating  the  house 
after  signing  the  lease;  *  *  *  and  I  told  him  that  I  would 
have  to  sue  him,  and  he  said,  ^ou  can  go  ahead,  and  see  what  you 
can  get.'  I  told  him  to  leave  the  keys  in  the  tailor  store,  and  I  went 
after  them  some  time  in  the  afternoon,  and  I  gness  one  key  was 
dKHTt"  On  the  afternoon  of  the  same  day  the  husband  went  to 
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the  designated  tailor  shop,  obtained  one  key,  and  then  went  to  tiie 
house,  where  he  found  the  other.  At  the  interview — ^which  was 
the  only  one  had — nothing  was  said  about  reletting  or  surrendering 

the  premiBes.  One  month  later,  -without  any  notice  to  the  defend- 
ants, the  plaintiff  placed  a  new  tenant  in  possession  for  the  re- 
mainder of  the  year  at  a  monthly  rental  of  $65.  The  stipulated 
monthly  rental  under  the  lease  being  |75,  this  action  was  bronght 
to  recover  the  difference  of  flO  per  month  for  a  period  of  11  montfaa 
The  lease  is  silent  on  the  subject  of  re-entry,  after  abandonment, 
for  the  purpose  of  reletting  for  the  account  of  the  tenant.  There  is 
no  provision  that  the  latter  shonid  be  liable  for  any  deficiency  arisr 
ing  from  a  demise  to  a  new  tenant  for  the  balance  of  the  term  at  a 
lower  rental.  It  is  a  well-established  principle  that  the  right  to 
relet  after  abandonment  by  the  tenant  rests  in  contract,  and  does 
not  flow  from  the  mere  relation  of  landlord  and  tenant  Morgan 
V.  Smith,  70  N.  Y.  537.  The  rule,  applicable  to  certain  classes  of 
contracts,  requiring  a  party  complaining  of  a  breach  to  minimize 
the  resultant  damage,  has  no  appllcabilitv  to  contracts  of  lease. 
Gray  v.  IceCream  Co.,  9  App.  Div.  115,  119,  41  N.  Y.  Suh).  73. 
Tnthout  an  agreement,  either  express  or  implied,  a  landlord  has 
no  right  to  relet  demised  premises,  and,  if  he  does  so,  he  cannot 
hold  the  lessee  responsible  for  any  loss  of  rent.  McAdam,  Landl. 
&  Ten.  (2d  Ed.,  Supp.)  p.  142.  He  may  accept  or  refuse  to  accept 
the  surrender,  but,  if  he  relets  without  the  sanction  of  an  agree- 
ment, the  tenant  cannot  be  held  liable  for  future  rent.  Chaplin, 
Landl.  &  Ten.  §  206;  MacKellar  v.  Sigler,  47  How.  Prac.  20;  Gray 
V.  Ice-Cream  Co.,  8npr&.  This  agreement  may  be  written  or  oral, 
or  inferred  from  circumstances  (Underhill  v.  Collins,  132  N.  Y. 
269,  30  N.  E.  576);  but  agreement  there  must  be.  In  the  case  just 
cited,  which  has  been  invoked  by  both  parties  as  authority  tor  their 
respective  contentions,  the  court,  conceding  that  "reletting  would 
operate  as  an  acceptance  of  a  surrender  of  the  premises  unless  there 
is  an  agreement,  express  or  implied,  that  such  reletting  may  be 
made,"  say: 

"The  acceptance  by  the  landlord  of  the  surrender  of  leased  premises  would 
prevent  the  recovery  of  rent  not  already  due;  and  tf  the  landlord  takea  pos- 
session of  such  premises  so  surrendered,  and  relets  them  to  other  parties,  he 
will  be  deemed  to  have  accepted  a  surrender,  unless  there  are  facts  rebutting 
this  Inference."   Page  2T1,  182  N.  Y.,  and  page  577,  90  H. 

In  that  case  sufficient  facts  were  disclosed  to  support  an  im-' 
plied  agreement  or  authority  to  relet  Acceptance  of  the  keys  was 
refused  by  the  landlord,  who  notified  the  tenant  at  the  time  that 
he  should  hold  him  for  the  rent,  and  lease  the  premises  for  his  Ixn- 
efit.  In  the  case  at  bar  we  find  no  fact  on  which  the  essential  con* 
tractual  element  of  implied  assent  on  the  part  of  the  tenant  can  be 
predicated.  It  is  quite  true  that  the  circumstances  under  which 
the  keys  were  received,  especially  the  statement  of  the  landlord 
that  he  would  be  compelled  to  sue  the  tenant,  negative  any  idea  of 
acceptance  of  the  surrender  at  that  time.  Chaplin,  Landl.  &  Ten. 
§  665,  and  cases  cited.  The  landlord,  leaving  the  premises  vacant, 
could  have  held  the  tenant  liable  for  the  rent  as  it  matnred  dor- 
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ing  the  nnezpired  term  of  the  lease.  Bnt  the  Bolitai?  fact  that  on 
receipt  of  the  keys  he  indicated  his  intention  to  sue  will  not  sus- 
tain an  implied  agreement  to  relet  for  the  tenant's  account  The 
reletting  did  not  take  place  until  one  month  after  the  abandon- 
ment. It  may  well  be  that  during  that  time  the  landlord  changed 
his  mind,  and  conceived  the  idea  of  reletting.  No  further  commu- 
nication was  had  with  the  tenant.  No  notice  was  given  him.  It 
does  not  appear  that  he  was  in  any  wise  advised  of  the  proceed* 
ing.  How,  then,  could  his  assent  have  been  expressed,  or  his  ac- 
quiescence be  implied?  In  Gray  t.  Ice-Gream  Co.,  snpra,  the  court 
held  that,  even  upon  service  of  a  written  notice,  it  did  not  con- 
clusively follow  that  the  landlord's  right  to  relet  existed,  but  that 
whether  the  tenant  assented  to  the  reletting,  or  whether  the  land- 
lord relet  for  his  own  or  for  the  tenant's  benefit,  became  questions 
of  fact  for  the  jury.  We  appreciate  that  it  is  the  tendency  of  the 
courts  to  go  far  in  spelling  out  of  slight  circumstances  the  necee- 
sary  assent  to  the  reletting  where  no  pennissive  provision  is  In- 
serted in  the  lease.  In  this  case,  however,  we  fail  to  find  any  sup- 
porting facts,  and  cannot,  tiierefore,  depart  from  what  is  well-estalh 
tished  law."  It  follows  that  the  judgment  should  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  event  All  concur. 


(44  App.  DlT.  404.) 

In  re  TETTER. 

(Sapreme  Court.  Appellate  Division,  First  Department  November  24.  1890.) 

L  SUBHOOATB'S  COUBT— RbFBBKNCB— AFPBAL— KXCBPTIOKB. 

Code  Civ.  Proc.  S  2545,  provides:  "An  exception  may  be  taken  to  a 
rallng  by  a  surrognte,  on  tbe  trial  by  bim  of  an  Issue  of  fact,  Including 
a  finding  *  *  *.  Upon  such  a  trial  the  surrogate  must  file  In  bis  office 
bis  decision  In  writing,  wblcb  must  state  separately  tbe  facts  found 
•  •  *.  An  appeal  from  a  decree  *  •  •  of  a  surrogate's  court  brings 
np  for  review  *  *  *  eacb  decision  to  wblch  an  exception  Is  duly 
taken  *  *  *  as  prescribed  In  this  section."  Section  2546  authorizes 
the  surrogate  to  appoint  a  referee  to  take  and  report  the  eWdfflice,  to 
bear  and  determine  all  questions  arising  on  tbe  settlement  of  an  account, 
and  to  make  a  report  thereon,  subject  to  confirmation  or  modification 
by  the  snrrogate,  and  provides  that  the  provisions  of  the  act  appUcabto 
to  a  reference  by  the  supreme  court  apply  to  a  reference  made  imder  this 
section,  so  far  as  they  can  be  applied.  Held,  that  where  the  surrogate 
takes  the  testimony  and  tries  the  issues,  or  where  a  reference  Is  made 
merely  to  take  and  report  the  evidence,  tbe  surrogate  must  make  a  de- 
cision containing  special  findings,  and,  for  the  purpose  of  review,  ex- 
ertions mnst  be  filed  thereto;  but,  where  tiiere  la  a  reference  "to  hear 
and  determine,*'  the  surrogate  is  to  merely  confirm,  deny  confirmation  of, 
or  modify  the  referee's  report,  and  not  to  make  findings,  and  the  ex- 
ceptions to  the  referee's  findings  are  all  that  are  necessary  fw  fm-ther 
aiv»eUate  review. 

IL  AXUmnBTHATOnS— AOCOUMTINO. 

An  administrator,  who,  having  taken  property  of  the  estate,  credltlttg 

It  therefor,  is  personally  sued  therefor  by  another.  Is  not  entitled  to  a 

credit,  on  his  accounting,  fw  the  amount  of  the  Judgment  recovered 
against  him. 
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8.  8aub. 

An  administrator,  though  Justified  In  defending  a  suit  against  him 
personally  by  one  claiming  an  Interest  In  decedent's  business,  Is  not 
entitled  to  tsedlt,  on  his  accounting,  for  the  judgiluent  recovered  against 
talm,  withoat  showing  tbst  the  defense  was  active  and  reasonatdr  sde- 
quate.   It  Is  not  enough  to  show  Hxe  pleadings  and  judgment 

1  Bamb— EvinsNOB. 

The  amoimt  of  the  Jod^ment  In  an  action  against  an  administrator, 
personally,  by  a  third  person,  claiming  one-half  Interest  In  decedent's 
business,  Is  not  evidence  against  the  administrator,  on  his  accounting, 
of  the  value  of  the  one-half  interest  concededly  belonging  to  deceased, 
with  the  value  of  which  it  is  sought  to  charge  him. 

S.  &AMR. 

Where  property  of  deceased  Is  sold  nominally  to  another,  but  really 
to  the  administrator,  the  latter  Is  accountable  for  the  real  value  thereof. 
.  &  Bamb— Costs. 

Allowance  of  commissions  to  an  administrator,  when  by  reason  of  his 
misconduct  be  might  reasonably  have  been  denied  them,  gives  him  no 
right  to  Insist  on  costs,  also. 

Appeal  from  Burrogate's  court,  New  York  connty. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  An- 
drew B.  Yetter,  administrator  of  William  Livingston^  deceased. 
From  a  decree  settling  his  account,  he  appeals  individaally  an(l 
as  administrator.  Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Frederick  E.  Anderson,  for  appellant 
Robert  Weil,  for  respondents. 

BARRETT,  J.  The  decree  appealed  from  settles  the  account  of 
the  appellant  as  the  administrator  of  William  Livingston,  deceased. 
The  account  and  objections  were  referred  to  a  referee,  "to  hear  and 
determine  the  allegations  arising  upon  the  settlement  of  the  ac- 
count" The  referee,  after  a  fall  bearing,  made  his  report;  and 
both  the  administrator  and  the  contestant,  the  decedent's  widow, 
duly  filed  exceptions  thereto.  The  surrogate  overruled  all  of  the 
exceptions,  save  one  of  the  contestant's,  and  in  all  other  respects 
confirmed  the  report.  The  administrator  thereupon  appealed  to 
this  court,  but  filed  no  new  exceptions  to  the  decree. 

The  respondents  contend,  at  the  outset,  that  the  exceptions  to 
the  referee's  report  raise  no  question  for  review;  the  only  niethod 
of  presenting  the  case  on  appeal  being,  as  they  insist,  by  means  of 
fui^her  exceptions  to  the  surrogate's  decree. 

Section  2545  of  the  Code  of  Civil  Procedure  provides: 

"An  exception  may  be  taken  to  a  ruling  by  a  surrogate,  upon  the  trial  by 
him  of  an  issue  pf  fact,  inc'ludlng  a  finding,  or  a  refusal  to  find,  upon  a  ques- 
tion of  fact.  In  a  case  where  such  an  exception  may  be  taken  to  a  ruling  of  the 
court  uiKtn  a  trial  without  a  Jury  of  an  Isssue  of  fact  as  prescribed  in  article 
third  of  title  first  of  chapter  tenth  of  this  act.  *  •  •  upon  such  a  trial  the 
sorrogate  must  file  In  his  office  his  decision  in  writing,  which  must  state  sep- 
arately the  facts  found  and  the  conclusions  of  law.  Either  party  may,  upon  the" 
settlement  of  a  case,  request  a  finding  upon  any  question  of  fact,  or  a  ruling 
upon  any  question  of  law;  and  an  exception  may  be  taken  to  such  a  finding 
or  ruling,  or  to  a  refusal  to  find  or  rule  accordingly.  An  appeal  from  a  decree 
m  an  order  of  a  surrogate's  court  brings  up  for  review  by  each  court  to  which 
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an  appeal  la  carried  each  decision  to  whldi  an  exception  la  duly  taken  by  tha 
appellant  aa  prescribed  In  this  section." 

Section  2546  gives  the  surrogate  authority,  in  a  special  proceed- 
ing other  than  one  instituted  for  probate  or  revocation  of  probate 
of  a  will,  to  appoint  a  referee — 

"To  take  and  report  to  the  anrrogate  the  evidence  npon  the  facts,  or  upon  a 
spedflc  question  of  fact;  to  examine  an  account  rendered;  to  hear  and  deter- 
mine all  questions  arising  upon  the  settlement  of  such  an  account,  which  the 
anrrogate  has  power  to  determine;  and  to  make  a  report  thereon;  subject, 
however,  to  confirmation  or  modification  by  the  anrrogate." 

The  section  further  provides  that: 

TTbe  proTlstoaa  of  this  act,  applicable  to  a  reference  by  the  supreme  court, 
apply  to  a  reference  made  aa  prescribed  In  thla  section,  so  far  as  tbey  pan  be 
^iplled  In  substance  without  regard  to  the  form  of  the  proceeding." 

The  meaning  of  these  provisions  seems  clear.  When  the  sur- 
rogate himself  takes  the  testimony  and  tries  the  issues  of  fact,  he 
most  make  a  decision  containing  specific  findings,  and  the  appel- 
lant mnst  file  the  required  eiceptions,  it  he  desires  an  effective  re- 
view. This  also  applies  to  a  case  where  a  reference  is  ordered 
merely  to  take  and  report  the  evidence.  The  surrogate  himself 
tuen  tries  the  issue,  using  the  reported  evidence  as  an  aid.  Where, 
however,  a  reference  is  ordered  to  hear  and  determine,  there  is  no 
trial  of  the  issues  by  the  surrogate,  within  the  meaning  of  section 
2545.  He  may  still,  it  is  true,  as  the  section  provides,  deny  con- 
firmation or  modify  the  report  But  his  action  in  that  regard  is  in 
its  nature  appellate  or  supervisory,  not  original.  In  such  cases, 
section  2546  clearly  governs.  The  intention  was  to  conform  the 
practice  upon  acconntings  to  the  ordinary  practice  in  such  mat- 
ters in  the  supreme  court.  It  certainly  was  not  intended  upon 
such  accountings  to  have  two  primary  trials, — one  by  the  referee, 
and  another  by  the.  surrogate, — with  the  two  sets  of  findings  and 
two  sets  of  exceptions.  Such  a  view  would  deprive  section  1^4:6  of 
all  force,  would  impose  upon  the  surrogate  much  of  the  very  labor 
which  the  reference  was  provided  to  save  him,  and  would  inflict 
upon  the  parties  an  unnecessary  and  useless  multiplication  of 
rontine  work.  We  say  useless,  because  in  such  a  case  a  second 
set  of  exertions  would  be  quite  needless  to  point  out  to  the  ap- 
pelate court  the  specific  error  complained  of.  When  the  referee 
in  snch  a  case  makes  separate  findings,  numbering  them  properly, 
and  exceptions  are  duly  filed  to  one  or  more  of  such  findings,  the 
surrogate,  upon  the  hearing,  sustains  or  overrules  each  of  the  num- 
bered exceptions  to  the  numbered  findings,  and  his  decree  there- 
upon shows  upon  its  face  precisely  what  is  the  subject  of  further 
review.  No  difficulty,  that  we  are  aware  of,  has  ever  been  expe- 
rienced on  this  head  in  the  supreme  court,  and  we  can  see  no  rea- 
son why  that  practice  may  not  here,  as  the  section  directs,  be  "ap- 
plied in  anbfltiuice.'*  Upon  an  assignee's  accounting  in  the  supreme 
court,  or  upon  the  accounting  which  frequently  follows  an  inter- 
locutory judgment,  the  referee  makes  his  separate  findings;  and 
they  must,  of  course,  be  excepted  to,  if  they  are  to  be  reviewed. 
Ba^  after  that  has  been  done,  who  ever  heard  of  requiring  the 
61  N.Y.S.-12 
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court  to  make  findings  anew,  to  be  followed  by  exceptions  anew? 
The  practice  has  invariably  been  to  bring  on  such  exceptions  to 
referees'  reports  for  hearing  at  special  term,  and  there  to  procure 
a  final  decree  specifying  the  manner  in  which  the  court  has  dealt 
with  these  exceptions.  Appeals  from  such  decrees  hare  always 
been  entertained  and  decided  without  incoiiTenience  or  embarraBS- 
ment,  and  it  is  difficult  to  perceive  what  there  is  in  the  characteris* 
tics  of  snch  an  accounting  as  this  in  the  surrogate's  conrt  to  call 
for  a  variation  in  such  simple  and  well-understood  practice.  Nor 
do  we  thinli  that  there  is  any  controlling  authority  requiring  a  dif- 
ferent construction  of  these  sections.  Mr.  Jessup,  in  his  work  on 
Surrogate's  Practice,  cites  very  many  cases  in  support  of  the  op- 
posite view,  for  which  he  claims  the  overwhelming  weight  of  au- 
thority. We  have  examined  those  cases  (In  re  Sprague,  125  N. 
Y.  732,  26  N.  E.  532;  Hewlett  v.  Elmer,  108  N.  Y.  166,  8  N.  E.  387; 
In  re  Kellogg,  104  N.  Y.  648,  10  N.  E.  152;  Angevine  t.  JaekBon, 
lOS  N.  Y.  470,  9  N.  E.  56;  Burger  v.  Burger,  111  N.  Y.  523,  19 
N.  E.  99.  and  21  N.  E.  50;  In  re  Bradway,  74  Hun,  430,  26  N.  Y. 
Supp.  In  re  Marsh,  45  Hun,  108;  In  re  Pall's  Estate  [Sup.] 
10  N.  Y.  Supp.  41;  Otis  v.  Hall,  6  N.  Y.  St.  Rep.  592;  In  re  Peck 
[Sup.]  14  N.  Y.  Supp.  899;  In  re  Hood,  104  N,  Y.  103,  10  N.  E.  33), 
but  fail  to  find  there  the  decisive  rule  which  he  lays  down.  Many 
of  them  were  probate  cas^,  where  the  surrogate  tried  the  issues. 
Some  were  accountings,  where  the  surrogate  himself  took  the  ac- 
count, and  heard  and  determined  all  questions  arising  upon  its  set- 
tlemeut.  Such  was  the  case,  most  urgently  pressed  upon  ns,  of  In 
're  Sprague,  325  N.  Y.  732,  26  N.  E.  532.  The  fact  to  which  we  have 
-adverted  does  not  appear  in  the  report  of  this  case,  and  therefore 
we  might  easily  misapply  the  language  of  the  opinion.  We  have 
examined  the  record  among  the  court  of  appeals  cases  in  the  Bar 
Association,  and  find  that  in  that  case  there  was  no  reference,  and 
that.  ^8  already  observed,  the  surrogate  tried  the  whole  matter 
liimself,  when,  of  course,  findings  and  exceptions  were  necessary. 
In  other  cases  there  was  a  reference,  but  no  exce{>tions  were  filed 
to  thereferee's  rep-^nt.  Instill  others  no  exceptions  were  flledeithor 
to  report  or  decree.  The  only  cases  where  the  precise  question  was 
presented  and  decided  are  In  re  Keef,  43  Hun,  98,  and  In  re  Niles, 
47  Hun,  348.  In  the  former  it  was  held  that  dual  findings  and  ei- 
vceptions  were  absolutely  required;  in  the  latter,  that  they  were 
not.  We  think  the  rule  stated  in  the  Niles  Case  is  in  accordance 
with  the  intent  and  meaning  of  sections  2545  and  2546  of  the  Code, 
and  is  the  more  reasonable  view  of  the  proper  practice. 

It  thus  becomes  necessary  to  consider  the  merits  of  the  appeal. 
The  appellant's  first  complaint  is  of  the  disallowance  of  a  payment 
of  f  447.41  made  to  satisfy  a  judgment  recovered  against  him  by  one 
Trumbull.  Trumbull  claimed  to  own  a  furniture  van  and  two 
horses,  which  came  into  the  appellant's  possession  when  he  entered 
upon  his  duties.  The  appellant  resisted  the  claim,  and  Trumbull 
sued  him  personally  for  conversion,  and  obtained  the  judgment  in 
question.  The  evidence  tends  to  show  that  the  appellant  bought 
th^  articles  from  the  estate.  He  admits  that  he  took  the  van, 
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crediting  the  estate  with  flOO  therefor;  and  he  had  extensive  re- 
pairs made  upon  it,  for  his  own  account,  prior  to  the  trial.  His 
testimony  as  to  the  horses  is  somewhat  conflicting.  He  begins  by 
grouping  the  van  and  horses  together,  and  stating  that  he  sold 
them  all.  He  next  says  that  he  sold  the  van  to  himself,  bat  cannot 
remember  who  bought  the  horses.  Later  he  states  that  he  "gave 
credit"  for  the  horses.  One  of  his  employes  testifies  that  both  van 
and  horses  were  removed  to  his  place  of  business  before  the  trial, 
and.  as  it  would  seem,  that  they  were  still  there  when  the  matter 
was  taken  into  court.  We  think,  on  the  whole,  that  the  referee 
was  justified  in  finding  that  the  appellant  bought  the  horses  also. 
In  our  opinion,  the  appellant  was  rightly  compelled  to  pay  this 
judgment.  For  action  taken  on  behalf  of  the  estate,  in  good  faith, 
and  with  reasonable  justification  upon  the  facts  presented  to  him, 
an  adndnistrator  will  not  be  compelled  to  respond  personally.  But 
here,  both  ostensibly  and  in  fact,  the  appellant  was  acting,  not  for 
the  estate,  but  in  his  own  interest.  Had  he  been  successful,  the 
gain  would  have  been  his  own.  The  property  for  which  he  was 
forced  to  pay  remains  his  individual  property,  not  that  of  the  es- 
tate. The  appellant  was  simply  defending  his  own  interests,  and 
cannot  reasonably  seek  reimbursement  for  so  doing.  The  referee 
pn^rly  canceled  the  credits  which  the  appellant  extended  to  the 
estate  for  the  Van  and  horses,  and  that  is  the  only  relief  to  which 
he  is  entitled. 

The  appellant  also  complains  of  the  disallowance  of  a  payment 
of  f427.57  made  to  satisfy  another  judgment  obtained  against  him 
personally  by  one  Aiken.  We  may  say  that  the  appellant  was  not 
only  justified  in  resisting  Aiken's  demand,  but  he  was  bound,  under 
the  circumstances,  to  contest  it.  Aiken  was  a  youthful  employi^ 
of  the  decedent,  at  a  small  salary.  He  claimed  a  one-half  interest 
in  a  certain  secondhand  furniture  business  carried  on  by  the  de- 
cedrat.  He  did  not  pretend  to  have  contributed  any  money  to  the 
business,  and  he  offered  no  documentary  evidence  of  an  agreement 
giving  him  an  int«%st  in  it  The  claim  was  plainly  suspicioua, 
and  the  appellant  could  not  properly  do  otherwise  than  resist  it 
Unfortunately,  however,  there  is  no  evidence  of  diligent  resistance 
or  of  genuine  good  faith  in  the  effort  to  defeat  this  claim.  The  re- 
covery of  a  judgment  against  the  administrator  personally  was  not 
enough,  standing  alone,  to  justify  the  surrogate  in  charging  the 
estate  with  its  amount.  The  facts  and  circumstances  attendant 
upon  the  litigation  and  the  trial  should  at  least  have  been  shown, 
and  the  referee  and  surrogate  would  then  have  been  enabled  to  de- 
cide advisedly  whether  the  administrator  and  his  counsel  had  de- 
fended the  case  with  reasonable  care  and  skill, — ^in  other  words, 
whether  the  defense  was  active  and  reasonably  adequate,  or  merely 
formal  and  perfunctory.  The  burden  was  upon  the  administrator, 
claiming  the  allowance  against  the  estate  of  a  judgment  rendered 
against  him  personally,  to  show  good  faith  and  diligence;  and  he 
cannot  be  said  to  have  fulfilled  that  burden  by  simply  putting  in 
the  pleadings  and  judgment,  and  leaving  all  else  entirely  to  pre* 
sumption.  If  this  item  should  be  allowed,  upon  the  bare  fact  of  a 
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recovery,  without  the  slightest  proof  as  to  how  that  recovery  was 
secured,  an  estate  could  readily  be  mulcted  by  collusive  suits 
against  its  representative  personally,  or  by  failure  on  its  represent- 
ative's part  in  any  sach  suit  to  object  to  incompetent  evidence,  or 
by  his  neglect  to  put  in  evidence  which  would  have  defeated  the 
claim.  The  items  for  counsel  fees  and  expenses  in  defending  these 
Aiken  and  Trumbull  suits  were  also  properly  disallowed. 

The  appellant  was  surcharged  with  the  sum  of  1307,  as  the  value 
of  the  other  one-half  of  the  secondhand  furniture  business  conced- 
edly  belonging  to  the  deceased.  This  sum  was  the  amount  of  the 
verdict  recovwed  by  Aiken  in  the  action  against  the  appellant  per- 
sonally, to  which  we  have  referred.  The  referee  adopted  it  as  the 
standard  of  value  of  .  the  decedent's  one-half  interest  We  think 
this  was  clearly  erroneous.  The  judgment  in  the  Aiken  suit  was 
between  diff^nt  xMuHes, — ^that  is,  between  Aiken  and  the  admin- 
istrator personally, — while  this  proceeding  is  between  the  adminis- 
trator, as  such,  and  those  who  contest  his  account.  It  was  not 
binding  upon  the  administrator  in  his  representative  capacity,  any 
more  than  it  would  have  been  binding  upon  the  contestant  As 
evidence  against  the  administrator  in  his  representative  capacity 
it  was  entirely  incompetent, — in  fact,  irrelevant  and  immaterial 
If  the  verdict  had  been  for  a  nominal  sum,  it  cert;ainly  would  not 
have  bound  the  estate  or  this  contestant.  The  appellant  could 
only  be  charged  here  upon  independent  evidence  as  to  the  value  of 
this  interest.  There  was  no  such  evidence, — no  definite  evidence 
of  its  value  at  all.  It  follows  that  this  part  of  the  decree  cannot 
stand. 

The  appellant  was  also  charged  with  the  sum  of  $1,200  for  the 
lease  and  good  will  of  the  decedent's  business,  instead  of  $105,  the 
sum  for  which  they  were  sold  at  auction.  This  was  clearly  proper. 
The  sale  was  made  nominally  to  the  appellant's  son-in-law;  but  the 
latter  almost  immediately  transferred  the  property  to  the  appel- 
lant, and  it  is  practically  uncontradicted  that  the  appellant  was  the 
real  purchaser.  He  was  thus  accountable  for  the  true  value  of  the 
property.  Ames  v.  Downing,  1  Bradf.  Bur.  321.  Upon  this  latter 
question  considerable  evidence  was  given,  which  we  have  examined 
carefully.  We  think,  notwithstanding  the  ingenious  and  elaborate 
argument  of  the  learned  counsel  for  the  appellant,  that  it  amply 
justified  the  award. 

The  decree  denies  costs  to  the  administrator,  while  allowing  bim 
commissions.  We  think  that  it  would  have  been  a  justifiable  ex- 
ercise of  discretion  to  deny  both  costs  and  commissions,  for  it  ap- 
peared that  the  appellant  omitted  important  items  of  property 
from  his  account,  and  bought  in  property  of  the  estate  for  himself 
at  inadequate  figures.  Under  such  circumstances,  the  fact  that  he 
was  allowed  commissions  affords  him  no  right  to  insist  upon  costs, 
also. 

The  other  points  presented  by  the  appellant  are  unimportant, 
and  call  for  no  special  consideration.  Bo  far  as  the  exceptions  to 
the  refusals  to  admit  certain  evidence  are  concerned,  the  appellant 
was  not  prejudiced,  and  the  provision  of  section  2545,  that  a  sur- 
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n>gate*B  decree  ''shall  not  be  reversed  for  an  emr  in  admitting  or 
rejecting  evidence,  unless  it  appears  to  the  appellate  court  that 
the  exceptant  was  necessarily  prejudiced  thereby,"  is  applicable. 

The  decree  should  be  modified  by  disallowing  the  sum  of  |307, 
with  which  the  appellant  was  charged,  and  as  modified  affirmed, 
without  coats  of  the  appeal  All  concur. 


•  JUi  Misc.  Sep.  602.) 

TROTTEE  T.  BREVOORT. 

(Supreme  Oourt,  Special  Term,  Kings  County.  Dec^ber,  1899.) 

1.  DarosiTiONs— ExAKiKATiON  OP  Pabtt  bbporb  Trial. 

In  deciding  whether  a  party  is  entitled  to  an  order  for  bla  examination 
before  trial.  Code  CIt.  Proc.  |  872,  aubd.  5,  Imposing  restrictions  on  the 
right  to  examination  of  witneuar  before  trial,  will  not  be  considered. 
S.  BAn— Vacatikg  Ordsb  fob  Examination  op  Pabtt  bepobb  Tbiaz.. 

An  order  to  examine  a  party  before  trial  cannot  be  vacated  because 
the  affidavit  on  which  it  was  granted  showed  more  than  was  required 
l9  Code  ClT.  Proc  |  872,  snbds.  1-4. 

Action  by  Charles  W.  Trotter  against  William  H.  Brevoort.  Mo- 
tion to  vacate  an  order  for  the  examination  of  plaintifC  before  trial, 
obtained  at  his  own  instance.  Motion  denied. 

Wilbur  Larremore,  for  plaintiff. 
Bobert  L.  Moffett,  for  defendant. 

GAYNOR,  J.  The  affidavit  on  which  the  order  for  the  plaintiff's 
examination  was  obtained  shows  the  facts  required  by  subdivisions  1 
to  4  inclusive  of  section  872  of  the  Code  of  Civil  Procedure,  and  in  ad- 
dition that  he  is  bedridden  and  will  not  be  able  to  attend  the  trial. 
This  latter  is  a  necessary  statutory  ground  for  the  examination  of 
a  witnera  before  trial.  Subdivision  5.  But  at  the  end  of  subdivision 
5  is  a  provision  that  it  "does  uot  apply  to  a  case  where  the  person  to 
be  examined  is  a  party  to  the  action."  The  ground  on  which  this  mo- 
tion is  made  is  that  the  plaintiff  cannot  procure  his  own  examination 
on  the  ground  that  he  cannot  be  present  at  the  trial.  I  do  not  under- 
stand this  position.  The  said  subdivision  5  seems  to  be  entirely 
misanderstood.  It  imposes  restrictions  on  the  right  to  examine  wit- 
nesses only.  It  {urovides  that  in  order  to  examine  witnesses  b^ore 
trial  it  mnst  be  shown  that  they  cannot  be  present  at  the  trial  because 
of  absence  or  sickness.  But  it  provides  tiiat  such  restrictions  shall 
not  apply  to  the  examination  of  parties.  In  deciding  whether  a 
party  may  be  examined  before  trial  subdivision  5  is  not  to  be  consid- 
ered at  aU.  It  is  as  though  it  did  not  exist.  The  order  to  examine  a 
party  before  trial  cannot  be  vacated  because  the  affidavit  on  which  it 
was  granted  shows  more  than  is  necrasary.  There  is  no  reason  for 
being  particular  to  prevent  such  examinations.  The  deposition  can- 
not be  read  on  the  ^ial  until  it  be  first  proved  that  the  party  cannot 
be  present  from  slcknesB  or  absence  from  the  state.   Section  882. 

Motion  denied. 
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FITCHETT  T.  MUBPHY  et  al. 
(Supreme  Conrt  Appellate  Division,  Second  Department   December  5,  189e.> 

L  CORPOKATIONS— HiNOBITT  StOCEHOLDSBS— EZOBBITAHT  8aLAB»»— RESTRAIN- 

ino  Pathbnt  of. 

In  an  action  by  a  mlnwity  stockholder  of  a  corporatton  to  restrain 
[wymeDt  of  certain  salaries  claimed  to  be  excMrbltant,  It  must  be  al- 
leged and  proved  that  plaintiff  applied  to  the  corporation  for  redress, 
or  that  B  demand  to  sue  was  made  on  the  corporation,  whidi  was  re- 
fused, before  be  can  sue  in  his  own  name. 

a.  Same— Right  to  Maintain  Action— Stockhoi.dek  at  Time.. 

Since  the  right  of  one,  who  claims  that  he  has  been  defrauded  of  his 
Interests  la  the  corporate  assets,  to  maintain  an  action  to  restrain  the 
further  payment  of  exorbitant  salaries  1b  incident  to  the  ownership  of 
stock  in  the  corporation,  such  person  must  be  a  stockholder  at  the  tlUK  of 
the  InBtltotion  of  the  action. 

8.  Same— Fixing  Sal abieb— Power  op  Court. 

Since  the  fixing  of  salaries  of  the  directors  and  <^cere  of  a  corporation 
is  a  matter  within  the  powers  of  the  directors  themselves,  subject  to 
review  by  a  court  of  equity,  the  court  has  no  power.  In  an  action  by 
a  minority  stockholder  to  restrain  the  imyment  of  exorbitant  salaries, 
to  fix  a  gross  sum  to  be  divided  as  salaries  among  the  directors  and  officers. 

Appeal  from  special  term. 

Action  by  Margaret  Fitchett,  as  administratrix  of  George  H.  Fitch- 
ett,  deceased,  against  Thomas  J.  Murphy,  Bernard  link,  William 
P.  Fay,  and  the  American  BiUpostiug  Company  of  the  City  of  Brook- 
lyn, to  restrain  defendants  Murphy,  Link,  and  Fay  from  paying  to 
tiiemselves  salaries  alleged  to  be  exorbitant.  From  a  jn^ment  for 
plaintift  (56  N.  Y.  Supp.  322),  defendantB  appeal.  Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTELETT,. 
HATCH,  and  WOODWARD,  JJ. 

Charles  F.  Brown,  for  appellants. 
Hngo  Hirsh,  for  respondent 

GOODRICH,  P.  J.  The  action  is  brought  by  a  minority  stock- 
holder in  the  American  Billposting  Company  of  the  City  of  Brooklyn 
to  restrain  the  defendants  Murphy,  Link,  and  Fay  from  paying  to 
themselves  certain  salaries,  which  are  claimed  to  be  exorbitant.  The 
testimony  shows  that  prior  to  August,  1894,  Murphy  was  engaged 
in  the  billposting  buuness  in  Brooklyn,  having  a  somewhat  valuatde 
plant,  consisting  ot  billboards,  leases,  fences,  advertising  privil^s, 
and  regular  custom  therein.  George  H.  Fitchett,  the  plaintiff's  in- 
testate, and  the  defendants  Link  and  Fay,  together  with  one  Coutrier, 
had  organized  a  similar  business  in  opposition  to  Murphy.  In  Au- 
gust the  parties  carae  together  to  form  a  corporation  for  the  purpose 
of  taking  over  the  business  of  both  parties  by  organizing  the  defend- 
ant corporation.  The  certificate  of  incorporation  shows  that  the 
corporation  was  organized  with  a  capital  stock  of  $9,000  (90  shares,  of 
the  par  value  of  f  100  each).  Fitchett,  Murphy,  and  Link  were  named 
*  as  directors.  The  stock  was  subscribed  for,  Murphy  taking  30  shares, 
and  the  other  four  persons  each  15  shares.  At  the  first  meeting  of 
the  directors,  in  September,  1894,  Fitchett  was  elected  president, 
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Contrier  rice  president,  Murphy  treasurer,  Link  manager,  and  Fay 
secretary.  The  salaries  of  Fitchett  as  president,  Coutrier  as  vice 
president,  Fay  as  secretary,  and  Link  as  manager,  were  fixed  at  $50 
per  week,  and  that  of  Marphy,  as  treasurer  and  director  in  general^ 
at  f  100  per  week.  The  same  persons  remained  officers  of  the  corpora- 
tion until  April  8, 1897,  when  Murphy,  Coutrier,  and  Link  were  elect- 
ed directors.  These  directors,  at  their  first  meeting,  elected  Murphy 
prerident,  Coutrier  vice  president.  Link  treasurer  and  manager,  and 
Taj  secretarj;  and  fixed  the  salary  of  Marphy  at  f  100  per  w^c,  that 
of  Link  at  |80,  and  of  Fay  at  |50.  Subsequent  to  the  last  meeting 
of  the  directors,  Coutrier  sold  his  stock  to  one  Hyde,  and,  as  his 
office  of  director  was  vacated  by  such  sale,  the  directors,  on  May  1, 
1897,  elected  Fay  as  his  suecessor;  and  the  salaries  of  Murphy  as 
president  and  Link  as  general  manager  were  continued,  and  a  salary 
of  $50  per  week  voted  to  link  as  secretary  and  solicitor.  Ko  salary 
was  voted  to  Fitchett.  The  minutes  of  the  meeting  show  that  each 
of  these  three  persons  refrained  from  voting  upon  the  question  of  his 
own  salary.  Fitchett  died  on  June  8,  1897.  The  summarized  ac- 
counts of  the  company's  affairs  show  the  following  facts: 


Summary  of  Profit  &  Loss  Account  of  the  Amerlcnn  BIUpoBting  Company. 
Aug.  21,  1394,  to  Aug.  26,  1898. 


Tear 
Ending 
Aosost. 

Income. 

Expenses. 

Profit 
from 
Operations. 

Salaries 

ot 
Officers. 

Net  Profit. 

1895 
1896 
1897 
1898 

9  iS^l  81 
53,t»0  47 
67.450  19 
66^  S6 

f  27,588  51 
33,428  53 
89,119  57 
42,537  18 

9  20,713  30 
20,261  94 
28,330  62 
23,562  38 

9  15,000  00 
15.00J  00 
14,270  OO 
12,190  00 

9  5,713  30 
5,261  94 
14,060  62 
11,362  38 

Total 

9235,632  08 

9142,673  79 

9  92,858  24 

9  66,460  00 

936^'  24 

The  court  found,  as  matter  of  fact,  that  the  salaries  were  voted  and 
paid  as  a  method  of  division  of  earnings,  and  not  as  compensation, 
for  services,  and  that  under  this  method  all  of  the  stockholders  were 
paid  in  proportion  to  their  holding  of  stock;  that  these  payments 
were  not  for  services  to  be  rendered,  and  that  services  were  not  ren- 
dered as  an  equivalent  for  them.  The  judgment  provided  that  the 
defendants  Murphy,  Link,  and  Fay  refund  to  the  defendant  corpora- 
tion the  sums  of  nioney  drawn  by  them,  respectively,  for  salaries 
since  the  date  of  the  trial  (January  27,  1899),  and  that  thereafter  the 
corporation  be  authorized  to  pay  such  sums  for  salaries  for  its  officers 
as  it  may  deem  proper,  not  to  exceed  in  the  aggregate  $5,500  per  year, 
which  sum  was  declared  to  be  a  fair  compensation  for  all  such  officers, 
including  their  e:q>ense8  in  defending  tids  action,  and  was  to  be  di- 
vided among  the  officers  according  to  their  actual  services  in  the  com- 
pany, as  they  may  decide;  and  the  company  was  restrained  from  pay- 
ing any  expense  incurred  in  the  defense  of  the  suit.  From  this  judg- 
ment the  defendants  appeal. 
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This  is  one  of  those  cases  where  the  majority  of  stockhold^  have 
entered  into  a  combination  to  control  the  afl^rs  of  the  corporation 
for  their  own  heneflt,  and  in  fraud  of  Ulc  rights  of  the  minority. 
Such  a  combination  will  always  be  rebuked  by  a  court  of  equity.  It 
is  not  necessary  to  restate  well-settled  principles  upon  this  subject, 
and  therefore  no  reference  is  made  to  autiiorities.  Here  is  a  corpora- 
tion with  a  capital  of  ¥9,000,  whidi  has  paid  to  its  stocl^holders  and 
officers,  under  the  guise  of  salaries,  an  average  of  |14,000  per  year 
for  four  years,  when  it  appefun  that  most  of  the  work  was  done  by  one 
of  the  persons  receiving  salary;  in  addition  to  which  the  company 
has  accumulated  a  surplus  of  more  than  f 36,000,  constituting  a  clear 
profit  on  the  business  of,  approximately,  $75,000.  Nothing  appears 
in  the  record  to  show  a  probable  diminution  of  the  profits,  and  in 
these  profits  the  stockholders  have  a  right  to  a  proportionate  share. 
No  action  by  the  directors,  and  no  combination  among  any  of  them, 
can  be  permitted  to  invade  the  rights  of  the  plaintiff  and  the  minority 
stockholders  in  the  corporation.  So  long  as  all  the  parties  in  inter- 
est— ^incorporators,  stockholders,  directoro,  and  officers — assented  to 
the  scheme  for  the  distribution  of  assets  by  the  payment  of  salaries, 
the  pUtn  was  unobjectionable;  and  that  state  of  affairs  continaed  nn- 
til  Ihe  original  plan  for  the  personnel  of  the  directors  was  changed 
in  April,  1897,  and  a  change  was  made  in  the  officers,  and  the  salary 
of  Fitchett  was  suspended.  From  that  time  the  actions  of  the  de- 
fendants must  be  regarded  as  hostile  to  the  interests  of  Fitchett  It 
is  not  difficult  to  discover  a  plan  to  "freeze  out"  Fitchett,  and  exclude 
him  from  all  benefits  except  such  as  might  be  derived  from  the  pay- 
ment of  dividends.  Hie  only  dividend  ever  declared  by  the  corpora- 
tion was  one  of  12^  per  cent.,  in  1808.  Meanwhile  Mnrphy,  Link,  and 
Fay  continaed  to  receive  their  salaries.  It  does  not  appear  that  they 
rendered  any  services  as  officers  sufficient  to  justify  the  large  sala- 
ries paid  them;  and  the  payment  of  such  salaries,  voted  by  the  de- 
fetidants  to  themselves,  is  not  justified  by  any  evidence  of  services 
rendered  in  their  offices.  The  learned  court,  in  its  opinion,  correctlv 
held  that: 

"Directors  of  a  corporation  have  no  right  to  vote  salaries  to  one  anotber  as 
mere  Incidents  to  their  office,  as  was  done  here.  They  are  not,  however,  de- 
barred from  becoming  empioyfis  of  the  corporation,  and  they  are  entitled  to  a 
reasonable  compensation  for  their  services  as  such.  But  as,  In  fixing  their 
compensation,  they  are  in  the  position  of  trustees  dealing  with  tbemselveB  in 
resj>ect  of  their  trusts,  their  action  is  subject  to  question  by  the  stockholders, 
or  to  review  by  the  court  of  equity  at  the  suit  of  a  stockholder.  In  case  of  a 
large  board  of  directors  the  fixing  of  a  salary  of  one  of  their  number  for  pre- 
scribed services  might  be  deemed  conclusive,  where  the  influence  of  one  em- 
ployed was  not  a  facttHr  therein.  This  case  ]m  quite  diflerent" 

We  have  stated  somewhat  fully  our  views  on  the  facta  of  the 
controversy,  because,  for  the  reasons  hereafter  given,  we  are  led 
to  reverse  the  judgment.  In  the  first  place,  there  is  no  averment  in 
the  complaint  or  evidence  in  the  record  that  the  plaintiff  or  her 
infestate  ever  applied  to  the  corporation  for  redress,  or  to  bring 
an  action  similar  to  the  present  one.  In  Flvnn  v.  Railroad  Co.. 
158  N.  Y.  493,  53  N.  E.  520,  it  was  held  that  wliere  a  plaintiff,  suing 
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as  a  Btockholder,  claimB  that  he  has  been  defrauded  of  his  interest 

in  the  corporate  assets,  the  action  is  not  for  his  benefit  alone,  bat 
is  representative  in  character,  and  for  the  benefit  of  the  plaintiff 
and  all  stockholders  similarly  situated;  and  that  in  such  an  ac- 
tion an  averment  of  a  demand  to  sne,  made  upon  the  corporation, 
together  with  its  refusal  or  unreasonable  n^lect  so  to  do,  is  es- 
sential to  enable  the  plaintiff  stockholder  to  sue  in  his  own  name. 
It  may  be  that  such  a  demand  was  made,  or  that  facts  may  be  al- 
leged which  will  obviate  the  necessity  of  such  demand  and  refusal, 
but  it  is  essential  that  one  or  the  other  state  of  facts  be  alleged 
and  proved. 

In  the  next  place,  there  seems  to  be  a  fatal  defect  in  the  plain- 
tiff's case,  both  in  her  pleading  and  in  her  proof.  Her  cause  of  ac- 
tion is  derivative.  Alleging  misconduct  of  the  defendants,  even 
during  her  intestate's  life,  did  not  give  him  any  personal  claim 
which,  as  property,  could  pass  to  his  administratrix.  To  bring  an 
action  of  this  kind,  a  person  must  be  a  stockholder  at  the  time  of 
the  institution  of  the  action.  The  right  of  action  is  Incident  to 
the  ownership  of  the  stock,  for  it  is  to  compel  a  restoration  of 
property  acquired  through  a  past  wrong  on  the  corporation,  not 
on  the  stockholder  individually,  or  to  prevent  future  injury  to  the 
corporation,  that  such  an  action  is  maintainable.  The  allegations 
of  the  complaint  are  that  the  husband  was  a  stockholder  "up  to 
aboat  the  1st  day  of  May,  1897,"— a  period  of  one  month  before  his 
death.  It  is  not  alleged  that  he  was  the  owner  and  holder  of  the 
stock  at  the  time  of  his  decease,  or  that  the  plaintiff,  as  his  ad- 
ministratrix, is  such  owner;  nor  does  the  plaintiff  offer  any  testi- 
mony to  supply  this  defect. 

We  are  of  opinion  that  it  was  not  within  the'  power  of  the  court 
to  fix  even  a  gross  sum  to  be  divided  as  salaries  among  the  directors 
and  officers,  for  this  is  a  matter  within  the  powers  of  the  directors 
themselves,  subject,  of  course,  to  review  and  approval  or  disap- 
proval by  a  court  of  equity.  We  think,  also,  that,  instead  of  al- 
lowing the  defendants  to  retain  the  moneys  received  by  them  be- 
tween the  date  of  Fitchett's  exclusion  from  participation  in  the 
affairs  of  the  company,  namely.  April  8,  1897,  and  the  date  of  the 
trial,  namely,  June  27,  1899,  the  judgment  should  have  compelled 
an  accounting  from  the  first  date,  April  8,  1897. 

We  do  not  further  review  the  merits  of  the  controversy  than  to 
say  that  the  evidence  seems  rather  meager  and  unsatisfactory  as 
a  foundation  for  the  decision  of  a  court,  which  fact  the  trial  jus- 
tice appreciated.  The  corporation  was  peculiar.  Its  large  profits 
accrued  probably  not  only  from  the  investment  of  the  capital  in 
the  ordinary  management  of  the  corporation,  but  also,  to  so  ne  ex- 
tent, from  the  individual  efforts  of  the  directors.  Why  the  plain- 
tiff's husband  ceased  to  be  a  director  does  not  appear.  Whether 
he  refused  to  perform  his  work,  and  therefore  his  associates  refused 
to  continae  him  in  office,  or  whether,  on  the  other  hand,  auxious 
and  willing  to  work,  he  was  excluded  solely  with  the  idea  of  de- 
priving him  of  his  interest  in  the  profits  of  the  corporation,  is  not 
certain  on  the  printed  evidence.   On  a  new  trial  all  these  d^cien- 
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cies  may  be  sapplied,  and  we  think  Jastice  requires  that  diflpoai- 
tion  of  the  ca«e. 

For  th^e  reasons,  the  judgment  should  be  reversed,  and  a  new 
trial  granted,  with  leave  to  the  plaintiff  to  apply  at  special  term 
for  permission  to  amend  the  pleadings  in  accordance  with  this 
opinion,  and  with  costs  to  abide  the  final  award  of  costs.   All  concur. 


(38  Migc.  Rep.  687.) 

WODBOOZKA  T.  CONSOLIDATED  OAS  00.  et  al. 

(Snpreme  Court,  Appellate  Term.  Norember  29,  1899.) 

L  NEOLTOBITCB— OWKBRSHIP  OF  PKOPERTt— CaOBING  INJCBT. 

In  an  action  for  damages  (n.u8ed  by  a  neighboring  gas  holder  falling 
on  property  of  plalntitF,  the  only  evidence  of  defendant's  own^ahip  or 
control  over  the  gas  holder  was  a  contract  for  Its  constnictlon  wltiiia 
a  certain  time.  In  which  defoidant  was  denominated  "owner";  but  it 
was  not  shown  that  the  contract  had  been  convtleted,  or  whether  the 
contractors  or  the  owner  was  In  control  of  It  field  Insnfflclent  to  show 
control  by  either  the  owner  or  contractors. 

3.  Same— Presomptions. 

Proof  of  the  collapse  of  the  gas  holder,  alone,  was  Insnffident  to  raise 

the  presmnptlon  of  negllgrace. 

Appeal  from  mtmicipal  court,  borough  of  Manhattan,  Seventh  dis- 
trict. 

Action  by  Boheimil  Wodroczka  against  the  Ck>n8olidated  Gas 
Company  and  others.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals. Modified  and  affirmed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAK  and  lEVES- 
TRTTT,  J  J. 

Morris  Cukor,  for  appellant. 

Turner,  McGlure  &  Rolston,  for  respondent  Consolidated  Gas  Co. 
Frank  Vemer  Johnson,  for  respondents  W.  J.  &  F.  X  Logan. 

MacLEAK,  J.  In  this  action,  to  recover  damages  for  injury  to 
personal  property  by  the  falling  of  part  of  a  ne^hboring  gas  holder 
npon  the  building  wherein  the  plaintiff  was  at  work,  there  is  utter 
absence  of  proof  of  ownership  or  control  over  the  gas  holder  at  the 
time  of  the  accident.  The  only  evidence  relating  to  ownership  con- 
sisted in  the  introduction  in  evidence  of  a  contract  between  the  de- 
fendants, the  Consolidated  Gas  Company  and  the  Logans,  dated  April 
15,  1898,  in  which  the  gas  company  is  denominated  "owner."  Refer- 
ence to  the  contract  discloses  that  the  Logans  had  agreed  to  «rect  "a 
quadruple  section  gas  holder,  with  steel  tank  and  guide  frame,  and 
other  appurtenances."  for  the  gas  company,  and  to  ^'comi^ete  the 
same  within  six  montiis  after  the  time  when  the  foundation  to  be  pre- 
pared by  the  owner  for  the  reception  of  the  said  tank  and  gas  holder 
is  sufficiently  advanced  to  allow  the  contractor  to  commence  work." 
There  is  nothing  in  the  case  to  show  that  the  work  was  completed. 
This  contract  provided  for  the  erection  of  nothing  shown  to  be  unlaw- 
ful. The  alleged  accident  occurred  on  December  13,  1898.  If  the 
contractors  were  still  in  control,  they  were  the  parties  to  look  to. 
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li  the  work  had  been  completed  and  turned  over,  the  gas  company 
was  the  party  to  look  to,  provided  it  was  at  the  time  the  owner,  or 
in  p088e«aion  and  control.  In  this  particular  the  contract  avails 
nothing,  because  it  proves  nothing  as  to  posaession  or  control  by 
either  of  the  defendants  at  the  time  of  the  accident. 

Assnmlng,  however,  that  the  plaintiff  did  establish  that  the  com- 
pany or  the  contractors  were,  either  or  both,  in  possession  and  cou- 
trol  at  the  time  of  the  accident,  the  plaintiff  still  failed  to  establish 
negligence  on  their  part.  He  "failed  to  recognize  a  distinction,  which 
has  been  carefully  guarded  by  the  courts  of  this  state,  as  well  as  by 
nearly  all  other  jurisdictions  in  this  country,  between  actions  found- 
ed in  negligence,  where  a  contract  relation  existed  between  the 
parties,  and  those  in  which  the  defendant  owed  no  other  duty  than  to 
use  such  ordinary  care  and  caution  as  the  nature  of  his  business  de- 
manded, to  avoid  injury  to  others."  Ck>8ulich  v.  Oil  Co.,  122  N.  Y. 
118, 126,  26  N.  E.  259.  He  failed  to  give  evidence  of  other  facts  from 
which  an  inference  of  the  fact  of  negligence  could  be  drawn;  proof  of 
the  collapse  of  the  tank,  alone,  being  insufficient  to  raise  the  pre- 
sumption of  the  fact  of  negligence  under  the  doctrine  of  res  ipsa 
loquitur.  The  dietinction  referred  to  in  the  Cosulich  Case  applies  to 
the  present  case,  but,  there  being  merely  want  of  merit  in  the  proof, 
the  judgment  should  be  modified  by  striking  therefrom  "on  the  mer- 
its," and  as  thus  modified  affirmed;  leaving  the  plaintiff  to  take  such 
further  action,  if  any,  as  may  be  advised.   Code  Civ.  Proc.  §  1209. 

Judgment  modified  accordingly,  and  as  modified  affirmed,  with 
costs.  All  concnr. 


(29  Misc.  Rep.  656.) 

FLOMMBRFBLT  v.  BNGLANDER. 
(Suprone  Court,  Appellate  Term.  '  Novmber  29,  1899.) 

1.  LBA8B8—Ck>nDiTtONS— Parol  Evidence. 

Id  an  action  for  rent  on  a  written  leaae  parol  evidence  Is  admissible 
to  show  that  duplicate  leases  were  executed  by  plaintiff  and  defendant 
conditionally,  and  that  the  delivery  of  a  duplicate  to  defendant  was  to 
be  postponed  until  certain  repairs  bad  been  made,  where  plaintiff  with- 
held delivery  because  of  defendant's  failure  to  make  certain  payments. 

2.  Same— Accept AKCE. 

Where  a  prospective  tenant  executes  duplicate  leases  on  an  oral  con- 
dition that  the  premises  are  to  be  repaired,  the  fact  that  he  iiays  a  cei^ 
tatn  sum  down  Is  not  an  acceptance  of  the  lease,  where  the  pros- 
pective landlord  retains  both  copies  of  the  lease  In  his  possession. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Eighth  dis- 
trict 

Action  by  James  A.  Flommerfelt  against  Herman  Englander. 
Judgment  for  defendant,  and  plaintiff  appeals.  Affirmed. 

Argued  before  FB£EDMA2f,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

William  D.  Tyndall,  for  appellant. 
Louis  Levy,  for  respondent. 

LEVENTRITT,  J.  The  plaintiff  sues  on  a  written  lease  to  recov- 
er  the  first  month's  installment  of  rent.   On  March  29,  1899,  the 
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parties  to  this  action  signed  and  sealed,  in  dapUcate,  an  indentnre 
providing  for  the  letting  and  hiring  of  certain  designated  premises 
for  one  year  from  the  1st  .day  of  May  following.   Bent  was  to  be 

paid  monthly  in  advance.  The  defendant,  on  the  execution  of  the 
lease,  paid  a  deposit  of  |20,  which  was  to  be  applied  on  the  first 
month's  rent.  The  plaiutifE  retained  the  duplicate  leases.  Neither 
was  ever  delivered  to  the  defendant,  and  he  never  entered  into  pos- 
session of  the  premises.  On  the  trial  the  defendant  was  permitted 
to  prove  an  oral  agreement  that  the  leases  were  signed  condition- 
ally, and  that  their  delivery  was  to  be  postponed  until  certain  re- 
pairs had  been  made.  The  admission  of  this  testimony  was  not 
error.  The  lease  did  not  become  a  perfect  lease  until  the  contem- 
plated repairs  had  been  made.  Parol  evidence  is  admissible  to 
prove  "the  existence  of  any  separate  oral  agreement  constituting  a 
condition  precedent  to  the  attaching  of  any  obligation  under  any 
contract,  grant,  or  disposition  of  property."  Staph.  Dig.  Ev.  art. 
90;  Browne,  Par.  Ev.  p.  279;  Dietz  v.  Farish.  79  N.  Y.  520,  524. 
Had  there  been  a  positive  acceptance  of  the  leaae,  parol  evidence 
woold  have  been  incompetent  to  vary  the  terms  of  the  completed 
contract  Gates  v.  Careen,  4  Paige,  355.  The  plaintiff  concedes  by 
his  testimony  that  there  was  no  delivery  of  the  lease,  as  he  instruct- 
ed his  bookkeeper  to  withhold  delivery  until  the  defendant  made 
further  payment.  This  further  payment  was  admittedly  not  made. 
In  Witthaus  v.  Starin,  12  Daly,  226,  a  lease  for  a  term  to  commence 
at  a  future  date  was  signed  by  both  parties  in  duplicate,  and  left 
with  the  agent  of  the  lessor,  with  directions  that  it  should  not  be 
delivered  to  the  lessee  until  the  first  month's  rent  had  been  paid. 
Before  the  commencement  of  the  term  the  lessee  requested  permis- 
sion to  see  the  lease  f<H:  the  purpose  of  showing  it  to  his  attorney, 
but  was  refused,  because  of  failure  to  pay  the  rent  It  was  held 
that  the  lessee -was  not  bound,  as  there  had  been  neither  delivery 
nor  acceptance.  The  mere  payment  of  the  deposit  cannot  be  con- 
strued into  an  acceptance.  It  was  simply  an  earnest  on  the  part 
of  the  lessee  to  perform  the  conditions  on  him  devolving  provided 
the  landlord  fulfilled  the  terms  of  the  agreement  on  his  part  re- 
served. The  judgment  is  consonant  with  law  and  justice,  and 
should  be  afBrmed. 
Judgment  affirmed,  with  costs  to  respondent  All  concur. 


(29  MiflC.  Bep.  627.) 

DENXISON  T.  MUSGRAVB. 

(Supreme  Court,  Appellate  Term.   November  29,  1S99.) 

1.  pLBADTKO — Amendment—Review. 

A  refusal  of  the  court  in  the  exercise  of  its  dlscretton.  on  retrial,  to 
allow  amendment  on  tbe  ground  of  plaintiff's  locbes  cannot  be  reviewed 

on  appeal. 

8.  Evidence— Implied  Conthact— Pleading. 

Code,  §  519,  which  provides  that  the  allegations  of  a  pleading  most 
be  liberally  construed,  with  a  view  to  subatentlal  Justice,  does  not  au- 
thorize tbe  introduction  by  a  plaintiff  suing  on  an  express  contract*  over 
defendant's  objection,  of  evidence  to  establlsti  an  Implied  contract 


Digitized  by  Google 


8ap.  Ct) 


DENNI80N  V.  MnSOBAVB. 


189 


&  PiiKADiHo — Ahbrdhbnt— Laohbs— EzcinB. 

Where  plaintiff  sued  on  an  express  contract  and  Introduced  eTldence 
of  an  Implied  contract,  and  the  general  term,  in  reversing  the  cause, 
Intimated  that  such  evidence  was  Incompetent  without  an  amendment, 
and  the  plaintiff  did  not  move  for  such  amendment  until  the  retrial, 
nearly  a  year  th^eafter,  the  plaintiff's  laches  cannot  be  excused  on  the 
gionnd  that  It  was  not  a  surprise  to  defendant  as  tbs  latter  was  joa- 
tlfled  In  b^Tlng  that  plaintiff  proposed  to  stand  on  his  express  contract 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Jamee  A.  Dennison  against  Fannie  E.  Musgrave. 
Prom  a  judgment  of  the  general  term  (56  N.  Y.  Sapp.  381)  affirm- 
ing a  judgment  of  the  trial  term  dismlsBing  the  complaint,  plain- 
tiff appealed.  Affirmed. 

Argued  before  FBEEDHAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TBITT,  JJ. 

Frederick  G.  Wetterau  and  Lynott  B.  Boot,  for  appellant 
Franklin  Blen,  for  respondent 

LEVENTBIlTr,  J.  The  question  underlying  this  appeal  is 
wheth«,  on  an  allegation  of  an  express  contract  to  pay  for  services 
rendered,  evidence  of  facts  establishing  an  implied  contract  is  ad- 
missible, without  amendment  of  the  pleading.  The  material  por- 
tion of  the  complaint  is  that  "he  [plaintiff]  rendered  professional 
services  to  the  said  defendant,  at  her  special  instance  and  request, 
of  the  fair  value  of  nine  hundred  dollars."  A  general  denial  was 
interposed.  There  have  been  two  trials  of  the  action.  Upon  the 
first  a  verdict  was  directed  for  the  defendant  at  the  close  of  the 
plaintifTs  case,  but  the  judgment  entwed  thereon  was  reversed  on 
the  ground  that,  instead  of  a  direction,  there  should  b&Ye  been  a 
dismissal  of  the  complaint,  for  the  reason  that  the  proof  tended 
to  establish  only  an  implied  contract,  which  had  not  been  pleaded. 
In  the  opinion  of  the  general  term  it  was  strongly  intimated  that 
an  amendment  of  the  pleading  was  a  prerequisite  to  the  plaintiffs 
success  in  the  action,  unless  he  was  prepared  to  prove  the  express 
contract  alleged.  After  the  lapse  of  almost  a  year,  the  plaintiff 
brought  on  the  new  trial,  without  having  taken  any  steps  in  the 
interim  to  amend  his  complaint.  At  the  opening,  and  again  in  the 
course  of  the  trial,  the  plaintiff  moved  to  strike  out  the  words  "spe- 
cial instance^  from  the  allegation  quoted.  The  defendant  stren- 
uously objected,  urging  that,  as  the  plaintiff  had  disregarded  the 
caution  in  the  opinion,  and  had  neglected  to  apply  at  special  term 
for  an  amendment,  she  had  come  prepared  to  litigate  merely  the 
issue  of  CTpress  employment.  The  learned  judge,  without  retrard 
to  the  question  whether  he  had  the  power  to  grant  the  amendment, 
denied  it,  in  his  discretion,  on  the  ground  of  the  plaintiff's  laches. 
That  exercise  of  discretion  is  not  reviewable  here  (Kreizer  v.  Al- 
laire, 16  Misc.  Bep.  6,  37  N.  T.  Supp.  687;  Miner  v.  Baron,  131  N. 
Y.  677,  30  "S.  E.  481);  and  all  that  remains  for  our  determination 
is  whether  the  evidence  offered  was  admissible  under  the  plead- 
ing as  it  stood.  The  plaintiff  admitted  on  the  record  that  he  had 
not  becm  employed  by  the  defendant,  but  by  her  husband,  whose 
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agency  or  anthority,  however,  he  could  not  prove;  and  that  he 
rested  "this  case  entirely  upon  the  fact  that  she  has  accepted  the 
benefit  of  his  [plaintiff's]  services."  In  effect,  the  plaintiff  sought 
to  substitute  one  cause  of  action  for  another.  The  liberal  construc- 
tion extended  to  pleadings  under  the  autiiority  of  Code,  §  519,  docs 
not  warrant  the  substitution  of  a  claim  substantially  different  from 
the  one  pleaded.  "The  rule  that  a  party  coming  into  court  assert- 
ing one  cause  of  action  cannot  recover  on  another  and  different  one 
is  unchanged.  It  is  essential  to  the  orderly  administration  of  jus- 
tice and  the  protection  of  the  rights  of  litigants.  Lawyers  could 
never  safely  advise  their  clients,  and  parties  would  frequently  be 
misled,  if  any  other  rule  was  admitted."  Reed  v.  McConnell,  133 
Y.  425,  434,  31  N.  E.  22.  Where  a  trial  has  proceeded  to  its  con- 
clusion, and  evidence  haa  been  admitted  in  disregard  of  the  plead- 
ing without  objection,  or  where  the  trial  has  been  had  on  the  real 
issue  through  the  acquiescence  of  the  party  affected  by  the  depar- 
ture from  the  pleaded  issue,  the  pleadings  may  be  conformed  to 
the  proof,  or  the  variance  disregarded.  Bomeyn  v.  Sickles,  1(^ 
N.  Y.  650,  15  N.  E.  698.  But  where  the  objection  is  seasonably 
made  only  the  issue  originally  tendered  can  be  litigated,  and  the 
remedy  is  not  by  relaxation  of  established  rules,  or  by  subsequent 
conformation,  but  by  amendment  A  timely  objection  invokes  the 
fundamental  principle  that,  as  the  office  of  a  pleading  is  to  inform 
the  adversary  of  the  precise  claim  or  defense  to  be  met,  adherence 
to  the  cause  of  action  as  alleged  must  be  enforced  to  prevent  con- 
fusion, surprise,  and  injustice.  In  the  case  at  bar  the  plaintiff 
specifically  set  forth  an  express  contract  resting  in  his  direct  em- 
ployment by  the  defendant.  On  the  trial  he  completely  abandoned 
this,  admitted  that  there  was  no  express  contract,  that  he  could  not 
prove  employment,  and  thus  receded  from  every  material  allega- 
tion of  the  complaint.  He  sought  to  substitute  a  cause  of  action 
wholly  independent  of  any  employment.  The  acceptance  of  bene- 
fits resulting  from  valuable  services  may  well  create  a  cauiK  of 
action,  and  an  obligation  to  pay  their  reasonable  value.  But  such 
a  cause  of  action,  derived  from  presumptions  of  law,  is  entirely 
different  from  one  which  flows  from  the  express  contractual  rela- 
tion of  the  parties.  The  gravamen  of  this  complaint  is  employ- 
ment. Facts  which  would  fasten  liability  on  a  different  theory  be- 
long to  a  different  cause  of  action.  We  are  of  the  opinion  that, 
under  the  express  contract  pleaded,  evidence  of  the  implied  con- 
tract, based  on  the  acceptance  of  the  services,  was  not  admissible 
without  amendment  Fuld  r.  Kahn,  4  Misc.  Bep.  600,  24  N.  T. 
Supp.  558.  The  case  at  bar  is  not  within  the  principle  of  Sns8d<Mft 
V.  Schmidt,  56  N.  Y.  319,  or  of  Taylor  v.  Pinckney,  13  Civ.  Proc. 
107,  and  kindred  cases.  These  decisions  hold  that  aftw  proof  of 
an  express  contract  of  employment  it  is  competent,  upon  failure 
to  sustain  an  allegation  of  agreed  comiwnsation,  to  show  the  rea- 
sonable value  of  the  services  rendered.  So  here,  had  the  plaintiff 
established  his  employment,  he  could,  under  averment  of  a  promise 
to  pay  {900  for  his  services,  have  introduced  evidence  that  they 
were  reasonably  worth  that  sum.   He  made  his  recovery  dependent 
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on  his  employment,  and  he  was  bound  to  ratablish  tliat  to  aToid  a 
fatal  Tariance. 

There  is  no  force  in  the  argnment  that,  in  yiew  of  the  prior  pro- 
ceedings, the  defendant  was  not  surprised.'  As  a  result  of  the 
plaintiffs  disregard  of  the  clear  intimation  in  the  opinion  of  the 
general  term  that  no  recovery  could  be  had  on  the  implied  contract 
without  amendment  of  the  complaint,  the  defendant  was  justified 
in  assuming  that  the  plaintifF  proposed  to  stand  on  the  express 
agreement. 

These  considerations  lead  to  an  afflrmance  of  the  judgment 
Judgment  affirmed,  with  costs  to  the  respondent  All  concur. 


PALLISER  T.  ERHARDT  et  aL 

ISopreroe  Court,  Appellate  Dlrislon,  Second  Department.   December  5,  1899.) 

L  Btkdicats  Fobhbd  to  Sfeoulate  m  Real  Estate— LiABtLn-T  as  Pabtnbb* 

A  syndicate  was  organized  to  speculate  in  suburban  real  estate.  .  Each 
subscrtber  to  Its  investment  fund,  and  other  members  employed  to  ob- 
tain the  property,  were  given  certiflcates  entitling  them  to  certain  shares 
In  the  net  proceeds  after  the  land  was  sold,  and  the  original  investment 
repaid.  Beli,  tbat  they  were  partners  so  far  as  to  render  than  liable  as 
such  to  a  third  person,  who,  at  the  Instance  of  the  members  employed  to 
obtain  the  property,  had  aided  them  in  the  undertaking  by  the  performance 
of  services  not  extending  beyond  the  purposes  of  the  enterprise. 
X  Sahb. 

A  partnership 'Syndicate,  organized  for  tbe  speculative  acquisition  of  cer- 
tain suburban  real  estate,  which  it  was  proposed  to  sell  off  in  lots  at  a 
profit,  would  not  be  bound  to  pay  for  the  services  of  aa  architect  employed 
by  two  0t  them  to  draw  plans  for  a  hotel  to  be  located  on  the  property  at 
an  estimated  cost  of  $115,000.  It  not  being,  presumably,  one  of  the  purposes 
of  the  enterprise. 

Action  by  George  Palliser  against  Joel  B.  Erhardt  and  others  to 
recover  for  services  as  an  architect.  There  was  a  verdict  for  plain- 
tiff, and  defendants  move  for  a  new  trial  on  exceptions.  New  trial 
ordered. 

Argued  before  GOODRICH,  P.  J.,  and  OXJUMSS,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Hector  M.  Hitchings,  for  plaintiff. 
Garliflle  Norwood,  for  defendants. 

WILLARD  BABTLETT,  J.  The  plaintiff  peiformed  services  as  an 
architect  at  the  instance  of  the  defendants  Edwards  and  Lowerre, 
The  principal  question  presented  upon  this  appeal  is  whether  snch 
services  were  rendered  upon  the  employment  of  Edwards  and  Low- 
ore  individually,  or  upon  their  employment  as  agents  of  the  24  de- 
fendants, constitnting  a  co  partnership  for  the  purpose  of  speculating 
in  Westdiester  county  real  estate,  known  as  the  Edwards  &  Lowerre 
Syndicate.  These  defendants  united  in  the  purchase  of  lands  in  the 
town  of  Greenburg,  which  were  conveyed  to  the  defendant  Erhardt 
aa  trustee,  who  was  to  develop,  manage,  and  sell  the  same,  and  apply 


Digitized  by  Google 


192  61  NEW  YORK  SUPPLEMENT  (Sup.  Ct  - 

and  96  New  York  SUta  Reporter. 

the  proceeds,  after  the  payment  of  taxes  and  expenses,  in  the  manner 
stipulated  in  certificates  which  were  issued  to  the  participants  in  the 
enterprise.  "Each  snhscriber  received  a  preferred  certificate  entitling 
him  to  the  repoTment'out  of  such  proceeds  of  the  amount  which  he 
had  contributed  towards  the  purchase  money,  and  a  conunon  caidfi- 
cate  entitling  him  to  a  further  payment  out  of  such  proceeds  of  an  ad- 
ditional sum  equal  to  one-half  of  his  contribution.  Common  certifi- 
cates for  the  other  half  were  issued  by  the  trustee  to  the  defendants 
Edwards  and  Lowerre  for  their  work  in  obtaining  the  property  for  the 
syndicate.  The  position  of  the  plaintiff  19  that  the  receipt  by  the  de- 
fendants out  of  the  net  proceeds  of  a  sum  equal  to  one-half  of  their 
respective  advances  was  a  i^aring  in  the  profits  of  the  land  specula- 
tion, which  constituted  the  defendants  partners,  at  all  events  in 
reference  to  third  persons;  and  hence  that  the  moving  defendants  are 
chargeable  as  such  with  the  acts  of  their  co-partners  Edwards  and 
Lowerre  in  employing  him  as  an  architect.  On  the  other  hand,  it  is 
contended  that  the  undertaking  of  the  defendants  did  not  make  the 
associates  partners,  and  that  the  plaintiff  was  employed  by  Edwards 
and  Lowerre  on  their  own  account,  and  not  at  all  by  Edwards  and 
Lowerre  as  the  representatives  of  the  other  defendants.  .They  insist 
that  the  amounts  payable  upon  the  common  certificates  are  not 
{ffofits  distributed  among  partners,  but  merely  payments  to  the 
parties  to  the  enterprise  in  tiie  nature  of  a  bonus  for  the  use  of  their 
money. 

Numerous  cases  are  cited  to  the  effect  that  a  person  does  not  be- 
come a  partner  in  a  firm  when  his  only  interest  therein  is  that  he  is 
to  receive  a  share  of  the  profits  for  money  which  he  has  loaned  for  the 
benefit  of  the  business.  Many  of  these  were  reviewed  by  Ruger,  C.  J., 
in  Hackett  v.  Stanley,  115  N.  Y.  625,  22  N.  E.  745,  in  which  the  doc- 
trine is  fully  recognized,  but  is  held  not  to  apply  when  the  agreement 
Iffovides  for  a  proprietary  Interest  in  the  profits  as  a  compensation 
for  money  advanced  and  time  and  services  bestowed  as  a  princiiml 
in  the  prosecution  of  the  undertaking.  In  such  cases  it  is  said  that 
the  law  still  requires  such  party  to  be  held  liable  as  a  partner.  lii 
other  words,  the  profit  sharer  is  to  be  deemed  a  partner  where  his  in- 
terest is  that  of  a  principal  or  proprietor,  who  has  contributed  to  the 
capital  stock  of  the  enterprise  as  such,  and  who  does  not  occupy  to- 
wards the  business  in  hand  the  subsidiary  position  of  one  whose  inter- 
est is  merely  that  of  a  lender  of  money.  We  think  that  the  agree- 
ment in  the  case  at  bar  may  fairly  be  regarded  as  making  the  persons 
who  entered  into  it  such  proprietors,  at  all  events  far  enough  to  ren- 
der them  liable  as  partners  to  third  parties  who  have  aided  them  in 
the  prosecution  of  their  undertaking.  But  the  authority  of  Edwards 
and  Lowerre  to  bind  the  other  defendants  who  were  associated  with 
them  in  the  syndicate  did  not  extend  beyond  the  purposes  of  the  enter- 
prise, to  wit,  the  development,  management,  and  sale  of  the  West- 
chester county  lands  conveyed  to  the  trustee  in  their  behalf.  It  be- 
comes material,  therefore,  to  inquire  whether  the  services  performed 
by  the  plaintiff  at  the  instance  of  Edwards  and  Lowerre  were  in  far- 
therance  of  these  objects  or  not,  for  it  is  plain  that  he  can  recover  as 
against  the  other  defendants  only  for  what  he  did  in  the  direction  of 
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promoting  Hie  pntpoBeB  of  their  Bpeculative  acheme.  The  land  was 
known  as  the  "Caiaunc^  Fropertj."  The  pUuntifl's  serviceB  are  al- 
le^d  to  have  been  rendered  in  superTiaing  and  overlooking  the  woi^ 
of  repairing,  rebuilding,  and  renewing  mason  work  and  brick  work 
of  the  old  Chauncey  mansion;  in  reglazing,  repainting,  and  repairing 
the  greenhouses  relating  to  or  connected  therewith;  in  drawing  plans 
and  elevations  for  the  restoration,  remodeling,  and  reconstruction 
of  the  old  Channcey  mansion;  and  also  in  designing  and  drawing 
plana  and  elevations  for  a  hotel  to  be  erected  upon  the  said  Chauncey 
property.  The  value  of  these  services  waa  placed  at  f3,345.10  in  the 
complaint.  This  claim  included  a  commission  of  |2,875  for  drawing 
plans  and  specifications  for  a  new  hotel.  The  verdict  for  the  plaintilf 
was  even  less  than  this  item,  being  only  $2,000.  We  can  perceive 
no  basis  for  any  recovery  in  his  behalf  against  the  moving  defend- 
ants, so  far  as  the  planning  of  this  new  hotel  is  concerned.  The  con- 
struction of  such  an  edifice,  at  an  estimated  cost  of  ?115,000,  is  not, 
presumably,  one  of  the  purposes  of  a  speculative  acquisition  of  sur- 
burban  r^  estate  which  the  purchasers  propose  to  sell  o£E  in  lots  at 
a  profit;  and  there  is  no  evidence  in  the  case  that  the  erection  of  this 
hotel  was  ever  contemplated  by  any  of  the  parties  whom  the  plaintiff 
now  se^  to  hold  liable  for  commissions  claimed  to  have  been  earned 
by  him  in  the  preparation  of  the  plan.  On  the  other  hand,  some  of 
the  items  of  the  ^aintiff's  claim  seem  clearly  to  represent  services 
in  aid  of  the  defendants  in  the  prosecution  of  their  undertaking.  In 
view  of  the  amount  of  the  verdict,  however,  it  is  impossible  to  say 
how  much,  if  anything,  was  awarded  on  account  of  such  items,  and 
how  mach  for  preparing  the  new  hotel  plans,  for  which  the  plaintiff 
was  not  entitled  to  recover  against  anybody  except  the  parties  who 
personally  employed  him.  Under  these  circumstances,  it  is  impos- 
sible to  modify  the  judgment  by  reducing  the  recovery,  and  no  other 
course  is  open  to  us  but  to  order  a  new  trial,  upon  which  the  plaintiff 
mnst  restrict  his  claim  to  such  services  as  were  promotive  of  the 
objects  of  the  syndicate,  and  came  within  the  scope  of  the  agreement 
between  the  parties  to  the  enterprise.    All  concur. 


(20  MiK.  Bep.  238.) 

UcNIBOE  T.  SOHBIBB. 

O'NEILL  T.  SAME. 

(Biqireme  Goor^  Special  Term.  New  Ywk  Conntr,   October,  1899.) 

1.  PuBLio  OnricsB—DiSHissAL— Action  fob  Rbinbtatbubvit. 

Where  plaintiff  was  dismissed  from  a  pnbUc  office  be  beld  In  the  cotmtjr 
cleA's  office,  an  action  In  egulty  for  reinstatement  will  not  lie;  but  plain- 
tiff's remedy.  If  any,  la  by  A  action  at  law. 
&  Samb — Mahdatort  Injunction. 

In  proceedings  by  plaintiff,  seeking  reinstatement  In  a  public  office,  bis 
r^ht  being  doubtful,  a  mandatory  Injunction  to  restore  plaintiff  pendente 
lite  will  not  Issue. 

Applications  by  Thomas  J.  McNiece  and  Charles  B.  O'Neill  for  iR- 
janctions  against  William  Sohmer.  Denied. 

61  N.Y  A-13 
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Edward  Browne,  for  plaintiffs. 

John  Wbalen'  (Terence  Farley,  of  coanael),  for  defendant. 

TRUAX,  J.  This  is  a  motion  for  an  injunction  restraining  the 
defendant  from  appointing  any  person  to  the  position  from  which 
the  plaintiff  has  heretofore  been  removed  by  the  defendant,  and 
also  for  an  order  restoring  to  and  reinstating  the  plaintiff  in  such 
position.  It  is  alleged  in  the  complaint  that  the  plaintiff  has  been 
removed  from  the  position  that  he  held  in  the  county  clerk's  office 
in  the  county  of  New  York  by  the  defendant,  who  is  clerk  of  said 
county.  It  has  frequently  been  held  in  the  courts  of  the  United 
States  and  in  the  courts  of  this  state  that  a  court  of  equity  has 
no  jarisdiction  over  the  appointment  and  removal  of  public  offlc^rB, 
and  that  the  jurisdiction  to  determine  the  title  to  a  public  office 
belongs  exclusively  to  the  courts  of  law,  and  is  exercised  either  by 
certiorari,  error,  or  appeal,  or  by  mandamus,  prohibition,  quo  war- 
ranto, or  information  in  the  nature  of  a  writ  of  quo  warranto,  ac- 
cording to  the  circumstances  of  the  case,  and  under  the  procedure 
established  by  common  law  or  bv  statute.  White  v.  Berry,  171 
U.  a  366,  18  Sup.  Ct.  917,  43  L.  £d.  199.  See,  also,  Demareat  v. 
Wickham,  63  N.  Y.  320.  It  is  to  be  noticed  that  in  the  case  at  bar 
the  plaintiff  has  already  been  removed.  If,  as  held  in  White  t. 
Berry,  a  court  of  equity  has  no  power  to  prevent  an  illegal  removal, 
it  certainly  cannot  by  a  mandatory  injunction  compel  the  reinstate- 
ment of  a  person  who  has  been  illegallv  removed.  Chief  Justice 
Feller,  in  Green  v.  Mills,  16  0.  C.  A.  516,* 69  Fed.  852,  says  that: 

"The  doctrine  is  ciearly  established  that  courts  of  equity  will  not  Interfere 
by  InjunetioQ  to  determine  questions  concerning  the  appointment  or  election 
of  public  officers,  or  their  title  to  office;  such  questions  being  of  a  purely 
legal  nature,  and  cognizable  only  by  courts  of  law." 

In  this  case  the  chief  justice  of  the  United'  States  cites  with  ap- 
proval a  decision  of  the  court  of  appeals  in  this  state  in  People  t. 
Canal  Board,  55  N.  Y.  394,  to  the  effect  that: 

"A  court  of  equity  exercises  its  peculiar  jurisdiction  over  public  officers  to 
control  tbelr  action  only  to  prevent  a  breach  of  trust  affecting  puUlc  francblses, 
or  some  illegal  act,  under  color  or  claim  of  right,  affecting  injuriously  the 
property  rights  of  individuals.  A  court  of  equity  has,  as  such,  no  supervlBlng 
power  or  Jurisdiction  over  public  officials  or  public  bodies,  and  only  takes  cog- 
nlzaoce  of  actions  against  or  concerning  them  when  a  case  is  made  coming 
within  one  of  the  acknowledged  honda  of  equity  Jurisdiction." 

It  has  been  held  by  the  court  of  appeals  that  an  office  is  not 
property,  although  the  invasion  of  a  right  to  hold  and  exercise  the 

duties  of  a  public  office  haa  been  recognized  as  a  legal  wrong,  for 
which  the  law  affords  a  remedy.  See  Nichols  v.  MacLean,  101  N. 
Y.  534,  5  N.  E.  347.  The  proper  proceeding  for  one  who  has  been 
illegally  removed  from  office  was  pointed  out  by  the  court  of  ap- 
peals in  that  case,  and  was  said  to  be  by  certiorari,  the  effect  of 
which,  if  decided  in  the  relator's  favor,  was  to  annul  the  proceed- 
ing removing  the  relator,  and  was  followed  by  a  reinstatement  of 
the  relator  to  the  office  from  which  he  had  been  unlawfully  re- 
moved. Plaintiff  is  not  an  employ^  of  the  city  government,  and 
therefore  is  not  protected  by  any  provision  of  the  charter  of  the 
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city.  The  plaintiff  asks  that  the  court,  while  the  action  is  pend- 
ing, issue  an  order  commanding  the  defendant  to  reinstate  plain- 
tifif.  Mandatory  injunctions  are  at  all  times  granted  with  extreme 
caution,  and,  as  a  general  rule,  are  never  granted  pendente  lite,  or 
where  the  relief  asked  for  is  doubtful.  High,  Inj.  82;  10  Am.  & 
Eng.  Edc.  Law,  789;  Jameson  v.  Insurance  Co.,  14  App.  Div.  380, 
44  X.  Y.  Supp.  15.  Plaintiff  also  asks  that  the  defendant  be  re- 
strained pendente  lite  from  appointing  any  one  in  plaintiff's  place. 
Such  an  injunction  should  not  be  issued,  because  it  would  be  likely 
to  prevent  the  defendant  from,  or  impede  him  in,  carrying  on  the 
dnties  imposed  on  him  by  law.  For  the  reasons  above  stated,  the 
motion  is  denied,  and  the  injunction  heretofore  granted  is  vacated, 
with  $10  costs  to  abide  the  event. 

Motion  denied,  and  injunction  vacated,  with  f  10  costs  to  abide 
«Tent. 


<43  App.  Dir.  472.) 

PEOPLE  V.  KANE. 
(Supreme  Conrt,  Appelate  Division,  Second  Department.    October  8,  ISOO.) 

1.  Cett  Officeub— Pbohibitbd  Coktract— Defective  Ikdicthent. 

Under  Greater  New  York  Charter  (Laws  1887.  c.  378)  li  410, 1551,  which 
provide  ttiat  any  head  of  a  department  who  shall  let  a  contract  for  public 
work,  Involving  the  expenditure  of  more  tb&n  fl,000,  without  atlvertislng 
for  bids,  and  without  a  contract  In  writing  or  specifications,  and  security 
for  the  faithful  performance  of  such  contract,  shall  be  guilty  of  a  misde- 
meanor, an  indictment  which  charged  a  head  of  a  city  department  with 
employing  another  to  clean  receiving  basins,  without  advertisement,  and 
without  a  contract  in  writing  or  specifications,  and  without  requiring  se- 
curity, does  not  change  an  ofTense,  since  it  does  not  show  that  it  inv^ved 
the  expenditure  of  more  than  $1,000. 

A  Same— Cbrtifioatb  of  Kkcbssitt. 

Vndet  Greater  New  Torfe  Charter  (Lqwb  1897,  c.  878)  |  419,  which  pro- 
Tfdea  that  no  expenditure  Involving  an  amount  for  which  no  contract  ts 
required  shall  be  made,  except  the  necessity  therefor  be  certified  to  by 
the  appropriate  head  of  the  department,  and  the  expenditure  has  been 
duly  authorized  and  appropriated;  and  section  1551,  which  provides  that 
breach  of  the  provisions  of  the  charter  by  a  city  officer  shall  be  a  misde- 
meanor,—an  indictment  which  charges  that  defendant,  while  an  officer 
of  the  city  government,  did  employ  one  0.  to  perform  certain  public  work, 
and  did  incur  an  expenditure  for  aald  worlE,  without  having  the  necessity 
ther^or  certlfled  by  the  bead  of  the  appropriate  city  department,  and 
without  a  certlflcate  that  the  npendltnre  had  been  duly  authorised  and 
appropriated,  does  not  cliarge  an  offense,  as  section  419  does  not  prohibit 
the  making  of  a  contract,  but  the  payment  thereunder  without  the  appro- 
priation and  certificate;  nor  does  it  cha^  an  attempt  to  commit  l^e 
offense. 

&  iKDICl-MENT— IlTCONSIBTENT  PARAGRAPHS. 

Under  Code  Cr.  Proc.  S  278,  which  provides  that  an  indictment  must 
charge  but  one  crime,  and  in  one  form,  except  as  provided  In  section  279, 
which  provides  that  a  crime  may  be  charged  in  separate  counts  as  having 
t>een  commltt^  In  a  different  manner  and  by  different  means,  an  indict- 
ment consisting  of  one  count  one  paragraph  of  which  charges  facts  Incon- 
sistent with  the  facts  charged  in  another  paragraph,  is  bad. 

4  CiTT  Officers— AnwTAL  of  Bills— Indictment. 

Under  Greater  New  York  Charter  (Laws  18U7,  c.  378)  S  1551,  which  pro- 
vides that  any  officer  of  the  city  ffovemment  who  shall  commit  any  fraud 
on  the  city  shall  be  guilty  of  a  misdemeanor,  an  indictment  which  alleges  | 
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that  defendant  approved  certain  bills  (stating  their  amonnt),  well  knowing 
that  no  contract  had  been  entered  Into  Tor  such  work  as  required  hj  law. 
and  that  such  acts  were  In  Tlolatlm  of  law.  and  were  done  with  the  In- 
tent to  commit  a  firaad  on  the  cits  of  New  Tork,  does  not  charge  an  oECoise, 
as  It  does  not  charge  that  the  approvlU  of  sucli  bills  created  a  charge 
against  the  cttj,  nor  does  It  charge  an  attempt  to  commit  the  offense  pro- 
hibited. 

Appeal  from  trial  term. 

Jamea  Kane  was  indicted,  as  an  officer  of  the  city  of  New  York,  for 
defrauding  the  city  government.  A  demurrer  was  interposed  to  the 
indictment,  and  from  a  judgment  sastaining  it  (61  N.  T.  Supp.  632t 
the  people  appeal.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OUIXEN,  BABTLETT, 
BATCH,  and  WOODWARD,  JJ. 

Hiram  B.  Steele,  Dist.  Atty.,  for  the  People. 
Bobert  H.  Elder,  for  respondent. 

HATCH,  J.  Tiie  learned  judge  bdow  has  so  carefully  examined 

the  indictment  which  is  the  subject  of  this  appeal  that  our  labor  is 
much  reduced  in  disposing  of  the  questions  raised.  We  agree  in 
the  disposition  of  the  case  which  has  been  had,  and  in  the  main  with 
the  reasons  assigned  in  the  convincing  opinion  which  accompanied 
the  judgment.  The  principles  which  must  govern  in  the  construc- 
tion of  this  indictment  are  fairly  well  supported  by  authority,  and  are 
more  or  less  familiar.  The  indictment  is  framed  upon  section  1551 
of  the  Greater  New  York  Charter  (Laws  1897,  c.  378),  which  is  as  fol- 
lows: 

"Any  officer  of  the  city  government,  or  person  auployed  in  Its  service,  who 
BbaJI  wilfully  violate  or  evade  any  of  the  provisions  of  law,  or  commit  any 
fraud  upon  the  city,  or  convert  any  of  the  public  property  to  his  own  use,  or 
knowingly  permit  any  other  person  so  to  convert  it,  or  by  gross  or  culpable 
neglect  of  duty  allow  the  same  to  be  los^t  to  the  city,  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  In  addition  to  the  penalties  imposed  by  law,  and  on  con- 
viction, shall  forfeit  bis  office,  and  be  excluded  forever  after  from  receiving  or 
holding  any  office  under  the  city  government;  and  any  person  who  shall  wil- 
fully swear  falsely  In  any  oath  or  affirmation  required  by  this  chapter  shall  lie 
guilty  of  perjury." 

It  is  evidently  essential,  under  the  provisions  of  this  statute,  for 
the  pleader  to  aver  facts  showing  that  the  person  charged  was  an 
officer  of  the  city  government;  that  he  willfully  violated  or  evaded 
a  provision  of  law,  or  committed  a  fraud  upon  the  city,  or  converted 
public  property  to  his  own  use,  or  knowingly  permitted  another  per- 
son so  to  convert  it,  or,  by  gross  or  culpable  neglect  of  duty,  allowed 
the  property  of  the  city  to  be  lost.  If  the  pleader  has  stated  a  case 
showing  that  the  defendant  has  committed  any  one  of  these  acts,  or 
all  of  them,  if  associated  by  averment  proper  in  form,  then  he  will 
have  made  a  case  which  requires  the  defendant  to  plead  thereto  upon 
the  merits.  The  offense,  however,  must  be  stated,  and,  to  accomplish 
that  end,  nothing  is  to  be  taken  by  way  of  intendment,  as  the  pre- 
sumption is  that  every  man  obeys  the  law;  and,  when  a  given  act  is 
attacked,  It  rests  upon  the  asserting  party  to  distinctly  negative  the 
affirmative  condition  created  by  the  presumption. 

In  the  main,  the  pleader  in  the  present  cajse  has  attempted  to  bring 
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the  defendant  within  the  terms  of  the  act  creating  the  offense,  by 
setting  forth  that,  in  his  capacity  as  commissioner  of  sewers  of  the 
dty  of  New  York,  he  violated  a  provision  of  law  in  contracting  for 
tiie  performance  of  certain  city  work  wlthont  having  taken  the  iteps 
required  by  law  to  regularly  contract  for  the  same.  While  the  in- 
dictment is  snbdivided  into  parts,  yet  the  pleader  evidently  in- 
tended to  charge  but  one  offense.  The  first  averment  to  show  that 
the  defendant  willfully  violated  a  provision  of  law  is  founded  upon  the 
requirement  contained  in  section  419  of  the  charter.  By  the  terms  of 
thai  section  it  is  provided : 

**AH  contracts  to  be  made  or  let  for  work  to  be  done  ♦  •  •  except  as  In 
this  act  otherwise  proYlded  •  •  •  shall  be  made  by  the  appropriate  heads 
of  departments  under  each  regulations  as  shall  be  established- by  ordinance  or 
resolution  of  the  municipal  assembly;  Whenever  any  work  Is  necessary  to  be 
done  •  •  •  or  any  supply  Is  needful  •  •  •  and  the  several  parts  of 
the  said  work  or  supply  shall  together,  involve  the  expenditure  of  more  than 
one  thousand  doBars,  flie  same  shall  be  by  contract,  under  snch  regulations 
concerning  It  as  shall  be  established  by  ordinance  or  resolution  of  the  mnnidpal 
■Bsembly  •  •  •  and  all  contracts  shall  •  •  •  except  as  herein  others 
wise  provided,  be  founded  on  sealed  bids  or  proposals,  made  In  compliance 
with  public  notice,  duly  advertised.  *  •  •  The  bidder  whose  bid  Is  ac- 
cepted shall  give  secucl^  for  the  faithful  performance  of  his  contract" 

By  section  413  of  the  charter  it  is  provided : 

"Except  as  herein  otherwise  provided,  any  public  work  or  improvement 
within  the  cognizance  and  control  of  any  one  or  more  of  the  departments 
of  the  commissioners  who  constitute  the  board  of  public  Improvements,  that 
may  be  the  subject  of  a  contract,  must  first  be  duly  authorized  and  approved  by 
a  resolution  of  the  board  of  public  Improvements  and  an  ordinance  or  resolu- 
tion of  the  municipal  assembty." 

It  is  clearly  evident  that  the  provisions  of  these  sections  con- 
template two  classes  of  contracts, — one  where  the  work  to  be  per- 
formed or  the  supply  furnished  shall  not  exceed  $1,000,  and  the  other 
where  it  does  exceed  such  sum.  In  the  former  there  is  no  require- 
ment for  a  written  contract,  and  no  bidding  is  contemplated;  in  Uie 
latter,  such  requirements  are  mandatory.  To  offend  against  such 
a  statute,  it  must  appear  what  tlie  contract  was,  and  wherein  the  law 
is  violated.  It  is  clear  that,  if  the  contract  price  is  less  than  $1,000, 
such  contract  is  excepted  from  the  operation  of  the  law  requiring 
it  to  be  let  after  bidding.  As  the  provision  is  general,  requiring 
sealed  bids  before  a  contract  can  be  made,  and  applies  to  all  contracts 
above  f  1,000,  so  those  contracts  below  that  sum  constitute  an  excep- 
tion thereto.  Such  is  tiie  express  language  of  section  413  ("Except 
as  herein  otherwise  provided")  and  section  419.  By  the  statute  cre- 
ating the  exception,  therefore,  the  pleader  was  required  to  show,  if 
he  claims  that  the  contract  was  one  which  required  sealed  bids,  and 
was  for  the  expenditure  of  a  sum  above  $1,000,  that  the  contract  was 
not  within  the  exception;  otherwise,  no  offense  is  stated.  "If  an  ex- 
ception occurs  in  the  description  of  the  offense  in  the  statute,  the 
exception  must  be  negatived,  or  the  party  will  not  be  brought  within 
the  description."  Broom,  Leg.  Max.  (Stb  Ed.)  GTS.  This  rule  of 
pleading  has  been  recognized  from  the  earliest  times;  and  while  great 
difficulty  may  sometimes  attend  upon  the  determination  of  whether 
the  matter  in  the  statute  constitutes  the  same  a  proviso,  when  the 
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mle  is  otherwise,  and  the  pleader  is  not  required  to  state  it  or  nega- 
tive it,  or  an  exception,  yet,  when  the  latter  is  found  to  be  the  fact^ 
the  rule  is  uniform  and  absolute  that  it  must  be  pleaded,  or  the  plead- 
ing faUs.    Howell  v.  Janvrin,  151  N.  Y.  60,  45  N.  E.  398. 

The  provision  in  this  statute  as  to  contracts  not  exceediug  fl.OOO 
is  an  exception  to  those  contracts  requiring  sealed  bids  and  propos- 
als. Consequently  we  must  see  if  the  pleader  has  negatived  it. 
Turning  now  to  the  indictment,  where  the  offense  against  Ihis  section 
is  claimed  to  be  averred,  we  find : 

'Tint.  Tbat  tbe  sold  James  Kane,  while  an  officer  of  the  city  government 
of  tbe  city  of  New  York  aforesaid,  to  wit,  commissioner  of  sewers,  did  on  tbe 
4th  day  of  January,  1806,  award  the  work  of  cleaning  tbe  receiving  ba^ns 
connected  with,  and  forming  a  part  of,  tbe  se^er  system  of  tbe  borougb  of 
Brooklyn  and  city  of  New  York,  to  one  George  Cunnlngbam,  and  did  empluy 
tbe  said  George  Cuimlngbam  to  perform  such  work  at  the  price  of  four  dollars 
and  seventy-five  cents  per  basin,  which  was  grossly  In  excess  of  tbe  value 
thereof,  without  advertisement,  or  procuring  sealed  bids  or  proposals  for  such 
work,  or  otherwise  Inviting  competition,  end  without  contract  In  writing  or 
specifications,  and  without  requiring  security  for  the  faithful  performance  of 
said  contract  In  the  manner  prescribed  by  law." 

This  averment  states  no  more  than  to  siiy  that  the  defendant  con- 
tracted with  Geoi^e  Cunningham  to  perform  the  work  of  cleaning 
sewer  basins,  at  the  price  of  f  4.75  per  basin,  without  a  contract  in 
writing,  and  without  advertisement  or  sealed  bids,  and  without  re- 
quiring security  for  faithful  performance.  All  of  this  may  be  admit- 
ted, and  yet  the  defendant  act  clearly  within  the  law,  and  with  the 
most  scrupulous  regard  for  the  interests  of  the  city.  If  the  work 
did  not  exceed  fl,000  (and  there  is  not  a  word  to  show  that  it  did. 
either  in  terms  or  of  necessity),  then  what  he  did  he  had  the  clear 
right  to  do.  Swift  v.  Mayor,  etc.,  83  Y.  52!).  It  follows  that  no 
offense  is  stated  in  this  paragraph  of  the  indictment. 

The  second  paragraph  is  equally  faulty,  for  the  reasons  already  as- 
signed. This  assumes  to  state  a  violation  of  the  charter  provision 
(section  413).  As  we  have  seen,  the  very  first  word  of  this  section  is 
"Except";  and  evidently  where  a  resolution  is  required,  as  is  therein 
provided,  it  relates  to  contracts  which  exceed  f 1,000. 

The  third  clause,  dependent  upon  its  constmction,  may  be  bad  for 
two  reasons.   It  avers : 

"That  the  said  James  Kane,  while  an  officer  of  tbe  city  government  of  the 
city  of  New  York  aforesaid,  to  wit,  commissioner  of  sewers,  did,  on  the  4th  day 
of  January,  18D8,  award  tbe  work  of  cleaning  tbe  receiving  basins  in  the 
borough  of  Brooklyn  (tbe  same  being  a  part  of  tbe  sewer  system  of  tbe  lx>roiigb 
of  Brooklyn  and  city  of  New  York)  to  one  George  Cunningham,  and  did  employ 
tbe  said  George  Cunningham  to  perform  said  work,  and  did  incur  the  expendi- 
ture tor  said  work,  without  having  tiie  necessity  therefor  certified  by  tbe  head 
of  the  appropriate  department,  to  wit,  the  department  of  sewers,  and  without 
a  certificate  that  the  expenditure  had  been  duly  authorized  and  appropriated,  as 
required  by  law." 

This  is  based  upon  the  last  paragraph  in  section  419  of  the  charter^ 
which  reads: 

"No  expenditure  for  work  or  supplies  Involving  an  amount  for  which  no 
contract  Is  required  shall  be  made,  except  the  necessity  therefor  Iw  citified  to 
by  the  head  of  the  appropriate  department,  and  tbe  expenditure  has  heea  duly 
anttaoriaed  and  appropriated." 
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This  clause  doeB  not  relate  to  the  contract  itself.  The  langoage 
used  excludes  it.  No  expenditure  Ib  to  be  made,  except  the  necessity 
be  certified,  and  then  only  as  authorized,  and  from  an  existing  ap- 
propriation. "Expenditure"  is  here  used  in  the  sense  of  "payment." 
Such  is  its  ordinary  signification.  No  bill  is  to  be  paid  unless  the 
amount  necessary  therefor  is  appropriated.  The  apparent  object  of 
the  provision  was  not  to  prohibit  a  contract,  but  to  prohibit  the  ex- 
penditure of  money  therefor  unless  the  right  thereto  was  certified,  and 
unless  the  fund  existed  from  which  payment  might  be  made.  There 
is  no  averment  shoving,  in  this  view,  any  offense. 

As  we  have  before  observed,  this  indictment,  although  divided  into 
paragraphs,  is  nevertheless  but  one  count.  While  the  Code  of  Crim- 
inal Procedure  provides  that  ttie  crime  may  be  charged  as  having 
been  committed  in  a  different  manner  and  by  different  means  (sec- 
tion 27!>),  yet,  where  resort  is  had  to  this  method  of  pleading,  it  must 
be  by  separate  counts.  The  language  of  section  278  is,  "The  indict- 
ment must  charge  but  one  crime  and  in  one  form,"  except  as  provided 
in  the  next  section.  If  any  offense  was  committed  under  this  clause 
of  section  419  of  the  charter,  then  it  was  an  offense  committed  by 
virtue  of  contracting  for  work  which  did  not  require  sealed  bids,  etc, 
as  it  only  relates  to  such  contracts.  We  meet  the  same  difficulty 
here  that  we  have  encountered  before,  except  that  the  position  is 
exactly  reversed;  for  here  the  pleader  met  with  a  condition  where  he 
was  required  to  plead  the  other  exception,  i.  e.  that  it  was  a  contract 
for  which  sealed  bids,  etc.,  were  not  required.  In  this  he  failed.  If 
it  be  treated,  as  it  must  be,  if  it  be  anything,  that  the  pleader  was  at- 
tempting to  plead  ihe  same  crime  by  different  means,  then  it  violated 
the  provision  of  the  Code  of  Criminal  Procedure,  and  is  not  authorized 
by  any  system  of  criminal  pleading  of  which  we  are  aware.  The  acta 
averred  in  the  first  and  third  paragraphs  are  necessarily  inconsistent. 
The  first  could  only  be  an  offense  if  a  written  contract  based  on  sealed 
bids,  etc.,  was  required.  The  last  could  only  be  an  offense  by  exclud- 
ing and  dispensing  with  the  first.  In  this  respect  the  pleading  must 
faih  We  also  regard  the  fourth  paragraph  as  failing  to  state  an  in- 
dictable offense.  We  think  that  this  part  of  the  indictment  would 
have  been  good,  as  charging  fraud  upon  the  part  of  the  defendant, 
had  it  alleged  that  the  aet  of  the  defendant  in  approving  the  bills 
therein  set  forth  created  a  charge  against  the  city  of  New  York, 
whether  such  act  resulted  in  damage  to  the  city  or  not.  It  is  the  act 
creating  the  chaise,  coupled  with  the  intent  to  commit  a  fraud,  which 
constitutes  the  offense  defined  in  section  1551  of  the  charter;  and  it 
matters  not  that  such  acts  fail  of  consummation,  and  the  city  suffers 
no  damage  therefrom.  This  count  of  the  indictment,  however,  is 
destitute  of  allegation  or  words  charging  that  the  acts  of  the  defend- 
ant created  a  cluirge  against  the  city,  gr  that  it  was  one  of  the  steps 
by  which  a  charge  might  be  created,  or  that  the  city  conld  become 
liable  to  pay  such  or  any  claim  by  reason  of  the  approval  of  such  bills. 
All  that  the  count  charges  is  that  the  defendant  ai^roved  certain 
bills  for  cleaning  sewer  basins  (stating  their  amount)^  well  knowing 
that  no  contract  had  been  entered  into  for  such  work  as  required  by 
law,  and  that  such  acts  were  in  vidation  of  law,  and  were  done  wl^ 
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an  intent  to  commit  a  fraud  upon  the  city  of  New  York.  It  is  clear, 
therefore,  that  no  crime  was  charged.  All  of  these  things,  if  done, 
could  not  by  any  possibility  defraud  the  city;  and,  if  it  could  not  be 
defrauded  by  bucU  acts,-  then  certainly  the  acts  themselves  did  not 
constitute  a  fraud,  or  an  attempt  to  commit  a  fraud,  within  the  mean- 
ing of  the  law,  and  no  offense  is  therefore  charged  in  this  paragraph 
of  the  indictment.  Nor  is  the  indictment  good  as  one  charging  an 
attempt  to  commit  a  crime.  This  is  a  distinct  offense.  Pen.  CJode, 
§  34.  Where  there  is  an  ofFense  stated,  the  jury  may  convict  of  an 
attempt  to  commit  the  crime,  when  they  do  not  convict  upon  the  main 
charge.  Code  Gr.  Proc.  §  444.  But,  as  we  view  the  indictment,  it 
is  not  good  as  charging  the  offense,  nor  as  charging  an  attempt  to 
commit  the  offense. 
The  judgment  should  therefore  be  aflQrmed.   All  concur. 

OULLEN,  J.  (concurring).  I  think  this  indictment  is  insuflScient 
The  defendant  was  indicted,  under  section  1561  of  the  Greater  New 
Tork  charter,  for,  while  an  officer  of  the  city  government,  violat- 
ing the  law,  and  committing  a  fraud  apon  the  city,  in  awarding  a 
contract  for  cleaning  the  receiving  basins  connected  with  the  sew- 
ers, for  the  price  of  |4.75  a  basin,  to  one  George  Canningham,  with- 
out advertisement  or  competition,  which  price  is  alleged  to  have 
been  grossly  in  excess  of  the  value  of  the  work.  I  think  it  is 
wholly  unnecessary  to  discuss  the  question,  often  mooted  as  to 
criminal  pleadings,  whether  it  is  necessary  to  negative  an  exception 
in  a  penal  statute,  and  whether  a  case  excluded  from  the  operation 
of  the  statute  constitutes  an  exception  within  the  role  or  not. 
Under  no  system  of  pleading  imaginable  is  it  sufficient  in  an  in- 
dictment to  charge  an  act  which  on  its  face  appears  innocent  and 
not  forbidden  by  law.  The  sections  of  the  Greater  New  York  char- 
ter as  to  letting  work  by  contract  seem  to  be  exact  reproductions 
of  similar  provisions  in  the  consolidation  act  of  1882  (Laws  1882, 
c.  410)  and  tlie  charter  of  1873  (Laws  1873,  c.  335),  The  contract 
set  forth  in  the  indictment  is  for  no  particular  number  of  basins, 
and  was  to  continue  for  no  particular  time.  It  therefore  was  de- 
terminable at  will,  and  did  not  necessarily  involve  any  greater  ex- 
penditure than  for  a  single  basin.  It  was  held  in  Swift  v.  Mayor, 
etc.,  83  N.  Y.  528,  that  an  indeterminate  contract  of  this  character 
did  not  fall  within  the  charter  provisions  referred  to.  On  the  face 
of  the  indictment,  therefore,  the  act  done  byi  the  defendant,  of  it- 
self, was  innocent,  and  not  criminal.  It  is  alleged  in  the  second 
paragraph  that  Cunningham  was  employed  to  do  this  work  with- 
out having  the  work  and  expenditure  authorized  and  approved  by 
a  resolution  of  the  board  of  public  improvements  of  the  city,  or  by 
an  ordinance  of  the  municipal  assembly,  as  required  by  law.  I 
can  find  no  provision  of  law  that  requires  either,  in  the  case  oi 
an  expenditure  of  less  than  $1,000,  not  by  contract.  The  third  para- 
graph alleges  that  by  this  contract  the  defendant  incurred  an  ex- 
penditure for  said  work,  without  having  the  necessity  therefor  cer- 
tified to  him  by  the  head  of  the  proper  department  (himself),  and 
without  a  certificate  that  the  expenditure  had  been  duly  authorized 
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and  appropriated  as  required  by  law. .  I  agree  with  Jadge  HATCH 
that  this  provision  of  section  419  refers  to  the  payment  of  money 
bj  the  comptroller.  It  was  not  a  necessary  prerequisite  for  the 
commissioner's  action  that  he  should  certify  to  himself.  It  is  not 
alleged  in  the  indictment  that  the  expenditure  had  not  been  au- 
thorized and  appropriated  according  to  law,  but  that  no  certificate 
had  been  made  to  that  effect.  I  find  no  provision  that  requires  any 
certificate  of  the  character.  A  reference  to  the  last  sentence  of 
section  419  of  the  charter  shows  clearly  that  it  is  only  the  neces- 
sity of  the  work  that  is  to  be  certified.  It  may  be  well  at  this  point 
to  observe  a  misconception  in  reference  to  the  charter  provisions 
governing  this  work  that  runs  through  the  counsel's  argument,  and 
may  have  affected  the  form  of  the  indictment.  The  work,  part  of 
the  ordinary  maintenance  of  the  department,  may  have  been,  and 
in  all  probability  was,  provided  for  in  the  budget  fixed  by  the  board 
of  estimate;  and  at  the  time  of  the  acts  alleged  to  have  been  com- 
mitted by  the  defendant  the  appropriation  for  his  department  de- 
pended solely  on  the  action  of  tbat  board,  because  of  the  hiatus 
between  the  time  the  two  cities  consolidated  and  the  time  when 
the  first  regular  tax  levy  of  the  consolidated  city  should  be  passed. 
There  is  no  allegation  whatever  in  the  indictment  that  the  obliga- 
tion for  this  work  was  incurred  by  the  defendant  in  excess  of  or 
without  any  appropriation  therefor,  but  only  that  there  was  no 
resolution  of  the  municipal  assembly  or  the  board  of  public  im- 
provements for  the  purpose.  The  board  of  public  improvements 
had,  under  the  charter,  general  cognizance  of  the  subject-matter  of 
cleaning  the  sewers;  and  it  may  be  that,  if  that  board  had  passed 
a  resolntion  directing  that  it  be  done  by  contract,  it  would  have 
been  incombent  upon  the  defendant  to  have  followed  that  direc- 
tion. In  the  absence  of  any  action  by  the  board  of  public  improve- 
ments, he  had  the  same  power  to  employ  Cunningham  as  any  work- 
man in  the  department.  So  much  for  the  violation  of  express  stat- 
utory provisions  regulating  the  conduct  of  the  city's  business.  It 
may  be  that  the  subdivision  of  the  work  into  quantities  sufficient 
to  bring  it  under  the  11,000  limit,  and  thus  avoid  competitive  con- 
tracts, would  be  an  evasion  of  the  charter  provisions,  and,  under 
the  section  first  cited,  an  indictable  crime.  The  difficulty  is  that 
the  indictment  does  not  contain  a  suggestion  of  such  an  offense. 
In  an  indictment  of  that  character,  assuming  that  it  would  lie, 
there  should  be  an  allegation  that  the  officer  knew  or  believed  and 
expected  that  the  aggregate  work  to  be  done  would  exceed  $1,000, 
and  that  he  made  the  contract  indeterminate  in  form,  and  as  not 
necessarily  involving  a  greater  sum.  with  the  very  intent  to  avoid 
the  charter  provision  in  that  respect.  An  allegation  of  this  char- 
acter would  be  the  very  meat  of  an  indictment  for  such  an  offense. 
Nothing  of  the  kind  is  alleged.  Other  allegations  might  be  nec^- 
8ai7  in  the  indictment  suggested,  which  it  is  not  for  us  to  now 
consider.  One  has  been  given  merely  as  an  example.  I  am  of 
opinion  that  if  a  public  officer  knowingly  employs  or  contracts  for 
services  at  an  excessive  price,  with  the  intent  to  favor  the  indi- 
vidual and  injure  the  city,  it  would  be,  of  Itself,  indictable,  either 
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as  a  completed  act  of  fraud,  or  a^  an  intent  to  commit  a  fraad,. 
whether  the  contractor  obtained  the  money  or  not.  But  here, 
again,  the  indictment  is  fatally  defective.  It  charges  that  Cun- 
ningham was  employed  at  a  grossly  excessive  price,  but  it  fails  to 
allege  that  the  defendant  knew  the  price  was  excessiTe,  or  that  his 
intention  was  to  cheat  the  city  in  awarding  it  at  such  price.  Tke 
scienter  or  intent  is  the  very  gist  of  either  an  indictment  or  a 
civil  complaint,  in  a  case  of  fraud.  Nor  is  the  case  helped  out  by 
the  allegation  of  fraud  or  knowledge  in  the  concluding  paragraph 
of  the  indictment  There  it  is  alleged  that  the  defendant  certified 
bills  in  favor  of  Cunningham  for  the  work  done  under  the  contract, 
knowing  that  they  were  in  excess  of  the  true  value  of  the  work, 
with  intent  to  defraud  the  city.  It  is  not  alleged  or  claimed,  how- 
ever, that  the  bills  were  in  excess  of  the  contract  price.  It  may 
very  well  have  been  that  the  defendant  knew  when  he  certified  the 
bills  that  they  were  in  excetra  of  the  true  value  of  the  work;  bnt 
if  they  were  in  accordance  with  a  legal  contract,  previously  en- 
tered into  in  good  faith,  it  was  his  duty  to  certify  them,  whether 
the  prices  at  which  the  work  had  been  let  were  excessive  or  not. 
Some  of  these  criticisms  on  the  indictment  may  seem  technicaU 
but  a  good  criminal  pleading  must  necessarily  be  accurate  and 
logical.  No  indictment  for  murder  would  be  good  unless  it  char- 
ged the  intent  to  kill,  and  no  detail  in  the  narrative  of  the  offense, 
showing  the  cruelty  and  deliberation  with  which  it  was  perpetrat- 
ed, could  supply  the  absence  of  the  allegation  of  intent,  which  is 
the  gist  of  the  crime,  fio  in  this  case  we  have  pointed  out  what 
are  the  essential  elements  of  a  proper  indictment  for  fraud.  The 
intent  is  a  traversable  allegation,  with  which  the  defendant  can 
take  issue,  and  which  the  jury  must  find  before  he  can  be  convict- 
ed.  The  absence  of  a  proper  allegation  is  fatal  to  the  pleading. 


YOUNG  et  al.  v.  SYRACUSE,  B.  &  N.  Y.  R.  OO. 

(Snpreme  Court,  Appellate  Dlvlslrai,  Fourth  Department   November  22,  1809.) 

1.  Railbokds — Injcrt  to  Employe— Neglioekce— Switches. 

Whetlier  a  railroad  company  was  negligeDt  in  unnecessarily  placing  a 
switch  just  beyond  a  water  tank,  so  that  the  danger  signal  thereon  could 
not  be  seen  tlU  a  train  was  within  60  feet  of  it,  leaving  Insufficient  time 
to  stop  the  train,  Is  a  question  for  the  jury. 

8.  FSOXIMATB  CAUSK. 

Wliere  a  switch  was  left  open  by  an  unknown  party,  and  a  train  ran  into. 
It  Is  for  the  Jury  to  say  whether  negligence  of  the  company  in  unneces- 
sarily placing  it  behind  a  water  tank,  so  that  the  clanger  signal  could  not 
be  seen  till  the  train  was  within  60  feet  of  it,  whereas  it  could  have  been 
placed  so  that  It  could  be  seen  600  or  800  feet  away,  affording  time  for 
stopping  the  train,  was  a  proximate  cause  of  the  accident 
8.  AasnuPTiON  of  Risk — Contributors  Nboligencb. 

Whether  the  engineer  of  a  train  which  ran  Into  a  switch,  unnecessarily 
placed  behind  a  ^-ater  tank,  so  that  tbe  danger  signal  on  it  coold  be  seen 
only  60  feet  away,  assumed  the  risk,  or  was  guilty  of  contributory  negli- 
gence, is  a  question  for  the  jnry,  though  he  knew  of  tbe  swihdi,  and  though 
roles  of  the  company,  of  which  be  knew,  required  engineers  to  approach 
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switches  with  great  care,  bavins  their  trains,  if  possible,  under  anch  control 
as  to  be  able  to  stop  them  from  running  Into  an  open  switch,  and  though 
the  train,  which  was  an  express  train,  scheduled  to  make  rapid  time, 
and  which  did  not  stop  at  the  station  at  which  was  the  switch,  but  was  ap- 
proaching the  main  street  cnxnlng,  was  running  40  miles  an  hour. 
Smith,  J.,  dissenting. 

Appeal  from  trial  term,  Onondaga  county. 

Action  by  William  Young  and  another,  administrators  of  George 
Young,  deceased,  against  tlie  Syracuse,  Binghamtou  &  New  York 
Railroad  Company.  From  a  judgment  of  noiwuit,  plaintiffs  appeal. 
Reversed. 

On  the  night  of  December  1.  1896,  the  plaintltTs*  intestate,  who  was  an 
engineer  In  the  defendant's  employ,  was  killed  at  Preble  station,  upon  the  line 
of  the  defendant's  road,  while  engaged  In  running  an  express  train  from  Syra- 
cuse to  Blnghanrton.  At  the  at>OTe-mentloned  station  there  are  two  main 
tracks,  running  nc^th  and  south,  the  west  track  being  used  by  the  south-bound 
trains  and  the  east  track  by  those  going  north.  In  1881  the  defendant  erected 
a  water  tank  upon  the  west  side  of  its  track,  and  about  600  feet  north  of  the 
station  bouse.  This  tank  was  a  solid  frame  stmctare,  some  27  feet  In  height 
and  23  In  diameter,  and  was  located  about  4  feet  from  the  westerly  rail  of  the 
sonth'boand  track.  At  the  time  this  tank  was  erected,  the  defendant  also 
constructed  a  ^de  track,  which  ran  around  the  station  house  upon  the  west 
side  thereof,  and  connected  with  the  south-bound  track  at  a  point  some  IS  or 
20  feet  south  of  the  water  tank,  such  connection  being  made  by  what  is  known 
as  a  "Wharton  safety  switch."  This  switch  worlced  automatically,  and  It 
was  Impossible  for  a  train  going  south  to  leave  the  main  tntck  and  go  upon  the 
siding  unless  the  switch  was  properly  adjusted  Cor  that  purpose,  and  held  in 
position  until  the  train  had  left  the  main  track.  Upon  the  night  in  question 
some  onknown  miscreant  had  turned  the  switch,  and  by  means  of  a  board  or 
brace  had  blocked  the  same,  bo  that  a  train  going  south  would  necessarily 
run  upon  the  siding.  The  train  of  which  the  plaintiffs*  Intestate  was  the 
engineer  approached  Preble  station  at  about  11  o'clock  In  the  evening  of  De- 
cember Ist,  upon  the  south-bound  track,  at  the  rate  of  35  or  40  miles  an  hour, 
and.  running  upon  the  siding,  came  into  collision  with  some  freight  cars  which 
were  standing  there.  In  consequence  of  which  tlie  engine  was  wrecked,  and  the 
engineer  and  fireman  were  both  killed.  The  switch  in  question  was  so  con- 
structed as  to  display  a  red  target  by  day  and  a  red  light  by  night  when  it  was 
open  frun  the  main  track  to  the  side  track,  and  at  the  time  of  the  accident 
a  red  lamp  or  danger  signal  was  lighted  and  tamed  towards  the  north,  but 
reason  of  the  lnter\'ening  water  tank  It  was  not  risible  to  the  engineer 
of  the  train  approaching  from  that  direction  until  the  train  was  within  60  feet 
of  the  switch.  It  Is  undisputed  that  the  switch  might  have  been  located  at 
some  leas  obscure  point,  and  It  appears  that  when  the  photographs  offered  In 
evidence  upon  the  trial  were  taken  It  had  In  fact  been  removed,  and  that  the 
connection  which  it  afforded  with  the  main  track  bad  been  abandoned.  Upon 
the  foregoing  facts,  as  well  as  upon  some  others,  to  which  reference  will  be 
made  later  on,  the  learned  trial  Justice  nonsuited  the  plaintiffs,  and  from  the 
Judgment  entered  thereon  this  appeal  Is  broughL 

Argued  before  HARDIN,  P.  J.,  and  ADAMS.  McLEXNAN, 
SPRING,  and  SMITH,  JJ. 

George  W.  O'Brien,  for  appellants. 
Peter  R.  Ck>Ie,  for  respondent. 

ADAMSf  J.  It  is  a  fact  of  which  courts  will  take  notice  that 
switches  are  not  only  necessary  appurtenances  to  all  steam  rail- 
roads, but  that  their  general  use  has  a  tendency  to  increase  quite 
materially  the  risk  which  attends  the  operation  of  such  roads.  It 
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was  probably  in  recognition  of  this  fact  that  the  defendant  made 
some  attempt  to  guard  against  the  contingency  which  was  liable 
at  any  time  to  occur  at  this  particular  switch  by  attaching  thereto 
certain  signals,  the  import  of  which  was  doubtless  well  understood 
by  all  its  employes,  and  if,  in  making  this  provision,  it  exercised 
a  reasonable  degree  of  care  for  the  safety  of  its  employes,  it  did 
all  that  could  be  legally  required  of  it.  But  can  it  be  said,  as  a 
matter  of  law,  that  this  was  done?  It  is  a  conceded  fact  in  the 
case  that  this  switch  was  so  located  with  reference  to  the  water 
tank,  some  15  or  20  feet  distant  therefrom,  as  to  be  of  little  or  no 
practical  benefit  as  a  signal  of  warning  to  the  defendant's  employ^ 
in  charge  of  a  train  approaching  it  upon  the  sonth-bound  track,  for 
the  reason  that  it  could  not  be  seen  for  a  distance  of  more  than  80 
feet;  and  it  was  fairly  demonstrated  by  this  very  catastrophe  that 
a  train  running  at  the  rate  of  35  or  40  miles  an  hour  could  not  be 
stopped  within  that  distance,  even  by  the  use  of  what  is  known 
as  the  "emergency  brake."  The  evidence  also  tends  to  show  that 
no  necessity  existed  for  thus  locating  this  particular  switch,  but 
that,  on  the  contrary,  it  might  have  been  so  placed — as  is  the  cus- 
tom upon  at  least  one  other  road — ^that  its  signals  could  have  been 
observed  at  a  much  greater  distance  without  impairing  the  use  for 
which  it  was  deigned;  and  in  view  of  these  circnmstances  we 
think  it  was  for  the  jury  to  say  whether  the  defendant  had  fulfilled 
the  legal  obligation  which  rested  upon  it  to  make  use  of  all  rea- 
sonable care  to  provide  for  its  servants  a  safe  place  in  which  to 
render  the  service  required  of  them,  as  well  as  proper  and  safe 
appliances  with  which  to  perform  that  service.  Having  reached 
this  conclusion,  it  becomes  important  to  determine  whether  the 
defendant's  omission  of  duty,  if  there  was  any,  can  be  said  to  have 
been  the  proximate  cause  of  the  disastrous  consequences  whidh 
followed. 

That  the  misplacement  of  the  switch  by  some  person,  for  whose 
criminal  conduct  the  defendant,  so  far  as  appears,  is  in  no  wise 
responsible,  was  the  moving  or  proximate  cause  of  the  death  of 
the  plaintiffs'  intestate,  there  can  be  no  doubt;  but  it  sometimes 
happens  that  several  causes  concur  to  produce  certain  results,  and 
in  such  case  any  one  of  them  may  be  termed  "proximate,"  provided 
it  appears  to  have  been  an  efficient  cause.  Ring  v.  Oity  of  Cohoes, 
77  N.  Y.  83;  Phillips  v.  Railroad  Co.,  127  N.  Y.  657,  27  N.  E.  97a 
In  this  case,  as  has  been  suggested,  the  train  in  question  was,  by 
reason  of  the  misplaced  switch,  certain  to  come  into  contact  with 
the  freight  cars  which  stood  upon  the  siding,  if  the  rate  of  speed  at 
which  it  approached  was  maintained;  but,  on  the  other  hand,  it 
is  by  no  means  certain  that  the  accident  could  not  have  been  avoid- 
ed, notwithstanding  the  condition  of  the  switch,  if  its  location  had 
been  different.  Indeed,  a  nonsuit  having  been  granted,  we  think 
it  may  properly  be  assumed,  for  the  purposes  of  this  review,  that, 
if  the  switch  had  not  been  pretty  effectually  hidden  from  view  by 
the  water  tank,  the  plaintiffs'  intestate  would  have  seen  the  danga 
signal  attached  thereto  at  a  distance  of  at  least  600  or  800  feet, 
which  would  have  aflforded  him  ample  opportunity  to  stop  his  train 
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before  leaviDg  the  main  track;  and,  if  this  be  bo,  then  the  jury, 
upon  the  evidence  now  before  ub,  would  have  been  juBtifled  in 
finding  that  the  location  of  the  switch  in  snch  close  proximity  to 
the  water  tank  was  an  efficient  and  proximate  cause  of  the  accident 
which  resulted  in  the  death  of  the  plaintiffs'  intestate.  We  come, 
therefore,  to  the  consideration  of  the  remaining  qnestion  in  the 
case,  which  is  whether  the  risk  of  death  or  injury  by  reason  of  the 
alleged  improper  location  of  this  switch  was  one  which  was  as- 
earned  by  the  plaintiffs'  intestate  when  he  entered  the  defendant's 
aerriee.  It  is  an  undoubted  rule  that  an  employ^  who  contracts 
for  the  performance  of  hazardoua  dnties  assumes  snch  unavoidable 
risks  and  perils  as  are  incident  to  the  dnties  which  he  is  called  up- 
on to  perform,  provided  such  risks  and  perils  are  apparent.  Gib- 
son V.  Railway  Co.,  63  N.  Y.  449;  Kennedy  v.  Railway  Co.,  145  N. 
Y.  288,  39  N.  E.  956;  Evans  v.  Railroad  Co.,  12  Hun,  289.  But  this 
rule  has  no  application  where  the  master  has  not  fulfilled  the  ob- 
ligation which  rests  upon  bim  to  exercise  a  reasonable  degree  of 
care  in  furnishing  his  servants  a  safe  place  in  which,  and  suitable 
appliances  and  machinery  with  which,  to  perform  the  service  re- 
quired of  them.  Ellis  v.  Railroad  Co.,  95  N.  Y.  546;  McGovem  v. 
Railroad  Co.,  123  N.  Y.  280,  25  N.  E.  373;  Bennett  v.  Railroad  Co., 
21  App.  Div.  25,  47  N.  Y.  Supp.  258.  It  would  seem  to  follow,  there- 
fore, that  if,  in  this  case,  the  jury  might  find  that  the  switch  in 
question  was  improperly  located, — or,  in  other  words,  that  the 
defendant,  in  so  locating  the  same  as  to  render  the  danger  signal 
thereon  inefficient  for  the  purposes  for  which  it  was  intended,  was 
guilty  of  an  omission  of  duty  which  it  owed  to  the  deceased  in 
common  with  its  other  servants  engaged  in  the  performance  of  like 
dnties, — it  cannot  be  said,  as  a  matter  of  law,  that  the  risk  thereby 
involved  was  one  which  was  assumed  by  the  deceased. 

It  is  urged,  however,  that  the  plaintiffs'  intestate  knew,  or  was 
bound  to  know,  of  the  dangerous  location  of  the  switch,  and  that, 
consequently,  it  may  be  asserted  that  if,  with  this  knowledge,  he 
elected  to  remain  in  4:he  defendant's  employ,  he  thereby  assumed 
this  additional  and  unnecessary  risk  of  his  employment.  Undeni- 
ably, it  does  appear  that  the  deceased  bad  been  in  the  defendant's 
service  a  number  of  years,  during  which  time  he  had  frequently 
had  occasion  to  pass  this  switch,  and  consequently  it  may  doubtlesB 
be  assumed  that  he  was  aware  of  its  locaticm,  and,  to  some  extent 
at  least,  of  the  incidental  danger  which  was  liable  to  result  there- 
from. It  likewise  appears  that  one  of  the  defoidant'B  rules  re- 
quired engineers  to  approach  switch^  with  great  care,  having  their 
trains,  if  possible,  under  such  control  as  to  be  able  to  stop  before 
running  off  in  case  a  switch  happened  to  be  improperly  adjusted, 
and  that  presumably  the  deceased  was  aware  of  the  existence  of 
this  rule.  But,  with  all  these  elements  in  the  case,  we  still  think 
it  cannot  be  said,  as  a  matter  of  law,  either  that  the  risk  was  an 
asBomed  one,  or  that  the  deceased  was  guilty  of  contributory  neg- 
ligence. It  is  not  difficult  to  conceive  of  instances  where,  if  a  serv- 
ant accepts  or  continues  in  service  with  knowledge  of  the  character 
and  position  of  structures  from  which  he  is  liable  to  receive  an  in- 
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jury,  he  cannot,  with  any  propriety,  hold  the  master  liable,  and 
of  this  class  of  cases  that'of  Gibson,  supra,  is  a  type.  In  that  case 
the  roof  of  a  depot  building  projected  so  near  the  defendant's  track 
that  a  conductor,  in  attempting  to  climb  over  the  top  of  a  car  while 
his  train  was  under  way,  was  struck  and  killed.  But  it  is  to  be 
observed  that  in  this  instance  the  peculiar  character  of  the  danger- 
ous structure  was  perfectly  patent;  that  the  injured  party  was 
•familiar  with  it;  and  that,  when  struck,  he  was  not  engaged  in  any 
duty  which  distracted  his  attention  from  the  danger  which  con- 
fronted him.  We  believe  it  to  be  settled,  however,  by  repeated  ad- 
judications, that  a  servant  is  not  bound  at  all  times  and  under  all 
circamstances  to  be  mindful  of  the  dangers  which  surround  him 
while  engaged  in  the  performance  of  bis  duty,  even  though  he  may 
be  well  aware  of  their  existence.  In  the  case  of  Wallace  v.  Bail- 
road  Co.,  138  N.  Y.  302,  33  N.  E.  1069,  a  brakeman,  while  in  the  per- 
formance of  his  duty  upon  the  top  of  a  car  attached  to  a  moving 
train,  was  struck  by  a  bridge  which  extended  over  the  track.  He 
had  been  in  the  defendant's  employ  for  several  weeks,  and  was 
perfectly  familiar  with  the  character  and  location  of  the  structure 
with  which  he  came  into  contact,  but  it  was  held  that  he  could  not, 
as  a  matter  of  law,  be  charged  with  carelessness  because  he  did 
not  bear  constantly  in  mind  its  precise  location.  6o,  in  the  case 
of  Benthin  v.  Railroad  Co.,  24  App.  Div.  303,  48  N.  T.  Supp.  503, 
and  in  that  of  Brown  t.  Same  Defendant,  42  App.  Div.  548,  59 
N.  Y.  Supp.  672, — both  of  which  were  recently  decided  by  this 
court," — it  was  held  that  a  fireman,  while  engaged  in  the  perform- 
ance of  some  duty  which  distracted  his  attention,  could  not,  as  a 
matter  of  law,  be  adjudged  guilty  of  contributory  negligence  be- 
cause he,  for  the  time  being,  was  unmindful  of  certain  structures 
which  had  beai  erected  in  close  proximity  to  the  track  u|>on 
which  his  train  was  mnning,  and  of  the  existence  of  which  he  bad 
knowledge;  and  it  was  also  held  that  the  risk  in  these  cases  was 
not  an  assumed  one,  even  though,  with  such  knowledge,  the  in- 
jured party  continual  in  the  master's  service.  See,  also,  McGov- 
ern  v.  Oil  Co.,  11  App.  Div.  588,  42  N.  Y.  Supp.  595.  We  think  the 
cases  last  cited  are  decisive  of  the  principle  involved  in  the  present 
case,  when  all  its  circumstances  are  taken  into  account.  The  plain- 
tiflfs'  intestate  was  the  engineer  of  an  express  train,  which  was 
scheduled  to  make  rapid  time.  It  did  not  ordinarily  stop  at  Preble 
station,  and  obviously  there  was  no  intention  of  its  stopping  th&e 
the  night  of  the  accident  On  the  contrary,  it  was  approaching  tiie 
station  and  the  main  street  of  the  village,  which  intersected  and 
crossed  the  railroad  just  sonth  of  the  station,  at  a  high  rate  of 
speed.  It  was  manifestly  the  duty  of  the  engineer  at  this  time  to 
be  watchful  and  vigilant  as  his  train  approached  the  highway 
crossing,  lest  it  should  collide  with  some  person  or  vehicle  there- 
on. It  was  doubtless  his  duty  also  to  be  mindful  of  the  condition 
of  the  various  switches  along  the  line  of  the  road.  But  to  say,  as 
a  matter  of  law,  that  while  approaching  a  highway  crossing  be 
must  bear  in  mind  the  precise  location  and  character  of  every 
switch  in  the  immediate  vicinity  while  running  at  the  rate  of  40 
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mileB  an  honr^  or  that  he  muBt  reduce  the  speed  of  his  train  to 
such  a  degree  as  to  enable  him  to  stop  it  within  60  feet  of  any  dan- 
ger which  suddenly  confronted  him,  is  an  exaction  which,  in  our 
opinion,  is  beyond  the  requirements  of  any  reasonable  rule,  and  one 
which  ought  not  to  be  enforced  under  the  somewhat  peculiar  cir- 
cumstances of  this  case.  The  sum  of  the  matter  consequently  is 
that  upon  the  evidence  in  the  case,  as  it  stood  when  the  nonsuit 
was  granted,  it  was,  as  we  think,  for  the  jury  to  say  whether  the 
defendant  was  guilty  of  an  omission  of  duty  which  it  owed  the 
plaintiffs'  intestate  in  locating  the  switch  where  it  did,  and,  if  so, 
whether  such  omission  was  an  efficient  proximate  cause  of  the  ac- 
cident which  happened  on  the  night  of  December  1st.  Further- 
more, the  jury  should  have  been  permitted,  in  the  event  that  these 
two  propositions  were  resolved  in  favor  of  the  plaintiffs,  to  deter- 
mine whether,  in  the  circumstances  of  the  case,  the  plaintiffs'  in- 
testate assumed  any  incidental  risk  which  resulted  from  the  neg- 
ligent location  of  the  switch;  or,  in  other  words, — and  what 
amonntB  to  the  same  thing,  in  this  instance, — whether  he  was 
gnilty  of  contribnt<M7  negligmce  in  failing  to  bear  in  mind  tlie  pre- 
cise location  and  character  of  this  switch  as  he  approached  the 
same.  The  refusal  to  submit  these  qnestions  to  the  jury  constitut- 
ed error,  which,  in  our  opinion,  requires  a  reversal  of  the  judg- 
ment appealed  from. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event  All  concur,  except  BMITH,  J.,  who 
dissents  in  an  opinion. 

SMITH,  J.  I  cannot  concur  in  this  decision.  In  the  Sweeney 
Case,  101 Y.  620,  6  K  E.  358,  the  rule,  as  stated  in  the  headnote, 
reads: 

"A  servant  accepts  the  service  subject  to  th«  risks  incident  to  It;  and  where, 
when  be  enters  Into  the  employment,  the  machinery  snd  Implenients  used  in 
the  master's  business  are  of  a  certain  kind,  and  the  servant  knows  it,  he  vol- 
nntarlly  takes  the  risk  resulting  from  their  use,  and  can  make  no  claim  upon 
the  master  to  furnish  other  or  different  safeguards." 

In  the  Hickey  Case,  105  N.  Y.  26, 12  N.  E.  286,  the  headnote  reads: 
"An  employ^,  fn  accepting  service  with  a  knowledge  of  the  character  and 
position  of  the  machinery  be  Is  required  to  operate,  takes  the  risks  of  such 
perils  as  are  incident  to  the  nae  of  the  madblnery  in  Its  then  condition  and  are 
appsFeut  snd  he  cannot  call  upon  fbe  employer  to  make  alterations  tf}  insure 
greater  safety." 

It  is  idle  to  cite  further  authority  to  a  doctrine  which  is  now  firmly 
grounded  in  the  law  of  negligence.  I  am  unable  to  see  why  the  case 
at  bar  does  not  come  within  the  very  letter  of  the  rule  stated  in 
these  cases.  The  warning  signal  upon  this  switch,  indicating 
whether  it  was  open  or  shut,  could  only  be  seen  for  60  feet  by  rea- 
son of  the  obstniction  of  this  water  tank.  This  condition  had  ex- 
isted since  1881, — more  than  14  years,  ^e  danger  was  apparent, 
and  the  risk  perfectly  obvious.  The  plaintiff's  intestate  had  been 
upon  the  road  since  1881.  He  constantly  passed  and  repassed  this 
point.  That  he  was  perfectly  familiar  with  this  situation,  and  with 
such  danger  as  it  involved,  cannot  be  questioned,  and  is  not  ques- 
tioned in  the  prevailing  opinion.   Upon  what  principle,  or  upon 
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what  authority,  is  it  sought  to  relieve  him  from  the  1^1  responsi- 
bility of  having  assumed  the  risk?  In  the  prevailing  opinion  the 
general  rule  is  recognized  that  the  employ^  assumes  apparent  risks. 
The  learned  judge  t^en  proceeds  to  say  that  this  rule  has  no  appli- 
cation where  the  master  has  not  fulfilled  the  obligation  which  rests 
upon  him  to  exercise  a  reasonable  degree  of  care  in  fnmiahing  his 
servants  safe  places  in  which,  and  suitable  appliances  and  machinery 
with  which,  to  perform  the  services  required  of  them.  In  this,  to 
my  mind,  is  found  the  fundamental  error  in  this  decision.  If,  be- 
fore an  employ^  can  be  held  to  have  assumed  the  apparent  risks  of 
the  place  provided  for  him  in  which  to  work,  the  master  is  bound 
to  use  reasonable  care  to  make  that  place  safe,  the  doctrine  of  the  as- 
sumption of  apparent  risks  is  stripped  of  its  vitality,  and  means 
nothing.  The  jury  may  then  say  whether  the  master  has  the 
right  to  use  machinery  and  appliances  that  are  not  of  the  latest 
pattern,  and  whether  his  failure  to  provide  the  best  machinery  and 
latest  appliances  is  not  a  violation  of  his  duty  to  use  reasonable 
care.  But,  to  provide  for  just  this  condition,  the  doctrine  of  as- 
sumed risks  has  arisen,  and  found  its  place  in  the  law  of  negli- 
gence. The  master  may  provide  such  place  to  work  and  such 
machinery  as  he  shall  choose.  If  the  servant  undertakes  the  em- 
ployment, and  continues  therein,  he  assumes  such  risks  as  are  in- 
cident to  the  situation  and  obvious.  The  master  is  not  required 
to  take  better  care  of  his  servant  than  the  servant  would  take  of 
himself.  Nor  is  the  position  of  the  court  sustained  by  authority. 
There  are  some  cases  in  which  it  is  said  that  the  doctrine  of  as- 
sumed risks  is  subject  to  the  qualifications  stated  in  the  prevail- 
ing opinion.  Those,  however,  are  not  cases  where  the  assumed 
risk  has  been  from  permanent  structures  existing,  and  the  danger 
involved  obvious.  The  distinction  is  clearly  pointed  out  in  David- 
son V.  Cornell,  132  N.  Y.  234,  30  E.  575,  in  which  Judge  Bradley 
says: 

"It  is,  however,  nrged  by  the  defendants*  counsel  that,  althoagh  tiiey  may  not 
have  been  as  firmly  supported  as  they  should  have  been,  the  plaintiff,  having 
been  engaged  in  ttie  work  for  considerable  time,  knew  'the  situation  of  the 
girders,  that  they  were  neither  braced  nor  bolted  at  their  ends  to  the  brackets 
on  the  crossbeams,  and  assumed  such  hazards  as  were  Incident  to  the  opera- 
tion of  the  platform  on  which  he  was  engaged  la  the  service.  It  Is,  as  a  gen- 
eral rule,  true  that  a  servant  entering  into  an  employment  which  la  bazardona 
aasumes  the  usual  risks  of  the  service,  and  those  which  are  appuent  to  axdi- 
nary  observation;  and  when  be  accepts  or  continues  In  the  service  with  tbe 
knowledge  of  tbe  character  of  the  structures  from  which  Injury  may  be  appre- 
hended he  also  assumes  the  hazards  Incident  to  the  situation.  Gltison  v.  Rail- 
way Co.,  63  N.  T.  449;  De  Forest  v.  Jewett,  88  N.  T.  264;  Sweeney  v.  Enveltqw 
Co..  101  N.  T.  520,  5  N.  E.  358;  Hickey  v.  Taaffe,  105  N.  Y.  26,  12  N.  E.  286; 
WiniamB  V.  Railroad  Co.,  116  N.  Y.  628.  22  N.  B.  1117.  Those  not  obvlons, 
assumed  by  the  employ^,  are  such  perils  as  exist  after  the  master  has  used 
due  care  and  precaution  to  guard  the  former  against  danger.  And  tbe  de- 
fective condition  of  structures  and  appliances  which,  by  the- exercise  of  re»* 
■onable  care  of  the  master,  may  be  obviated,  and  from  the  consequences  of 
which  he  is  relieved  from  responsibility  to  the  servant  by  reason  of  the  lat- 
ter's  knowledge  of  the  sitiiatiou.  is  such  as  Is  apparent  to  his  observation. 
Kain  V.  Smith,  89  N.  Y.  375;  McGovern  v.  Railroad  Co.,  123  N.  T.  280,  25  N. 
B.  873." 

The  distinction  is  again  referred  to  in  the  Enialey  Caae^  148  li 
T.  378,  42  N.  E.  086. 
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Again,  in  the  prevailing  opinion  it  is  said  that  the  serrant  is 
not  bound  at  all  times  and  under  all  circumstances  to  be  mindful 
of  the  dangers  that  surround  him  while  engaged  in  the  perform- 
ance of  his  duty,  even  though  he  may  be  well  aware  of  their 
existence.  If  the  doctrine  of  the  assumption  of  obvious  risks  has 
any  Tital  force,  how  can  it  matter  whether  or  not  the  servant  has 
in  mind  the  danger?  This  fact  clearly  has  significance  if  the  ques- 
tion be  one  of  contributory  negligence.  If  it  be  one  of  the  as- 
snmption  of  obvions  risks,  it  is  clearly  immaterial.  Under  that 
doctrine  the  master  is  absolutely  relieved  from  liability  resulting 
from  that  risk.  There  is  no  question  of  the  care  or  the  negligence 
of  the  employ^  It  is  a  contract  exemption  absolute.  This  propo- 
sition baMly  needs  authority.  In  Railroad  Go.  v.  Orr,  84  Ind.  60, 
the  rale  was  stated  that  an  assumption  of  the  risk  by  a  servant 
will  ^onerate  the  master  from  liability,  although  the  servant 
was  free  from  negligence.  In  Morris  v.  Gleason,  1  111.  App.  510, 
it  was  held  that,  although  an  explosion  was  not  caused  by  the 
faalt  of  the  injured  servant,  yet  if  he  was  aware  that  the  boiler 
was  defective,  he  cannot  recover,  whatever  care  he  took  to  pre- 
vent the  explosion  or  avoid  the  efTect  thereof.  Much  confusion 
has  arisen  in  the  books  by  reason  of  the  failure  to  clearly  distin- 
gaish  between  the  defense  of  contributory  negligence  and  that  of 
an  obvious  risk  assumed.  The  one  may  be  proven,  in  this  state, 
under  a  general  denial ;  the  other  is  an  affirmative  defense,  which 
the  defendant  must  plead.  It  is  true  there  are  cases  where  it  is 
difficult  to  determine  whether  or  not  the  risk  is  an  obvious  one. 
In  snch  cases  the  defenses  come  very  close  to  each  other,  and 
in  this  class  of  cases  are  found  expressions  which  have  caused  the 
confusion.  Such  cases  are  the  cases  upon  which  the  appelant  here 
relies.  In  the  Wallace  Case,  138  N.  Y.  302,  33  N.  E,  1069,  where 
there  was  a  low  bridge,  there  were  also  required  to  be  telltales  as 
a  warning  before  the  bridge  was  reached.  These  were  gone.  The 
risk  which  a  brakeman  assumed  was  a  risk  of  the  low  bridge  when 
warned  by  these  telltales,  and  not  the  risk  of  the  bridge  without 
the  telltales,  lliat  risk  was  not  necessarily  obvious.  He  may  not 
have  known  that  the  telltales  were  gone.  The  plaintiff  was  allowed 
to  recover  opon  the  negligence  of  the  defendant  in  not  having  the 
telltales  which  fhe  statute  required.  In  the  Benthin  Case,  24  App. 
Div.  3(^,  48  N.  T.  Bupp.  503,  the  risk  was  not  an  obvions  one.  In 
that  case  the  fireman,  while  looking  back  from  his  engine,  in*di8- 
chai^e  of  his  duty,  struck  by  a  telegraph  pole  that  was  bent 
over  to  within  four  inches  of  the  side  of  the  locomotive  opon  which 
the  deceased  stood.   Justice  FoUett,  in  writing  the  opinion,  says: 

"Thla  pole  was  not  like  a  bridge  or  station  house,  the  structure  and  loontlon 
of  which  could  not  well  be  forgotten.  The  engineer  of  this  train  testified  that, 
tbongh  he  had  passed  this  pole  many  tiroes  before,  he  had  never  observed  how 
close  It  stood  to  the  track,  while  another  engineer,  called  by  the  defendant, 
testtted  that  he  bad  observed  Its  proxbnlly  to  the  track." 

It  is  evident  that  the  situation  of  that  pole  was  not  that  of  a  settled 
Btractnre  by  the  side  of  the  road.  The  court  could  not  say  that  its 
proximity  was  so  obvioos  as  to  make  it  an  apparent  risk.  It  th^e* 
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fore  did  not  come  within  tbe  doctrine  of  asBDined  risks.  It  pre- 
sented a  question  of  contributory  negligence.  In  the  Brown  Case, 
42  App.  Div.  548,  59  N.  Y.  Supp."  672,  a  mail  crane  was  placed  near 
to  the  track,  and,  as  the  jury  has  found,  nearer  titian  was  necessary, 
and  nearer  than  reasonable  care  allowed.  When  the  mail  bag  was 
hang  npon  it,  part  of  the  crane  extended  so  near  to  the  track  as  to 
strike  a  fireman,  and  canse  his  death.  It  seems  tiiat  when  the  mail 
hag  was  not  upon  the  crane  the  arm  or  bow  fell  back  oat  of  the 
reach  of  danger.  It  does  not  appear  that  this  fireman  had  ever  seen 
ftis  crane  in  the  condition  in  which  it  was  at  the  time  of  tbe  acci- 
dent. It  is  therefore  evident  that  the  risk  was  not  such  an  obvious 
one  as  the  law  holds  to  be  assumed  by  a  servant  entering  into  the 
employ  of  his  master.  These  cases  are  clearly  distinguishable  from 
the  case  at  bar.  Here  the  structures  were  permanent.  They  had 
existed  there  in  the  same  condition  for  many  years.  The  intestate 
knew  of  their  existence.  To  hold  the  defendant  liable  for  an  injury 
from  a  risk  which  the  plaintiff  himself  nnderstandingly  chanced, 
would,  in  my  judgment,  do  violence  to  a  weU-aettled  principle  of 
law.  I  think  the  judgment  was  right,  and  shonld  be  affirmed. 


■VAN  SIGLEN  et  al.  T.  JAMAICA  ELEGTRIO  LIGHT  00. 

(Snpreme  Oourt,  Appellate  Division,  Second  Department  November  28,  1899.) 

1.  Eleothio  WinEs— The  B8— Right  to  Cot  Branches. 

An  electric  company,  autborlzed  to  set  poles  In  city  streets  and  strlDs 
Its  wires  tbereon,  has  no  right  to  enter  on  the  premises  of  a  landowner 
and  cut  off  overhanging  branches  of  trees,  that  the  wires  might  not  come 
In  ciHitact  with  such  branches,  If,  by  tbe  use  of  a  reuonable  degree  of 
care,  and  proper  Insulation,  the  wires  could  have  been  ttaoig  wlthont 
cntthi^  off  snch  branches. 

8.  Saub— BuFLOTEB— SooPB  ov  Ekplothbnt— Cohpant's  Liabilht. 

Where  the  employes  of  an  electric  company,  pursuant  to  general  Instruc- 
tions from  Its  managing  agent  to  erect  wires  along  a  street,  and  cut  such 
branches  from  overhanging  trees  as  might  be  necessary  to  prevent  contact 
with  the  wires,  went  onto  plaintiff's  land  and  cut  off  overhanging  branches, 
which  could  have  been  avoided  by  insulation  of  the  wires,  the  company  Is 
liable,  since  its  servants  were  acting  within  the  scope  of  their  enqtloyment. 
8.  TnBSPASS— Injurv  to  Trees— Treble  Dauagkb— Instructions. 

Code  Civ.  Proc.  H  10137,  1668,  autborl»  the  owner  of  land  to  recover 
treble  damages  of  a  person  who  despoils  a  tree  oa  his  land,  unless  H  ap- 
•  pears  that  the  act  for  which  the  recovery  Is  sought  was  Involuntary  and 
casual,  or  that  the  defendant  had  proliable  cause  to  believe  that  the  land 
was  his  own.  A  complaint  In  an  action  for  cutting  branches  off  from 
plaintiff's  trees  alleged  that  It  was  uolawful  and  done  without  plalntUTs 
permission.  There  was  no  claim  in  the  answer,  or  proof,  that  the  cutting 
was  by  mistake,  or  that  it  was  casual  and  Involuntary.  Held  not  error 
to  t^nse  to  submit  to  the  Jury  the  Issue  whether  the  cutting  was  casual 
or  Involuntary. 

Appeal  from  trial  term,  Queens  connty. 

Action  by  Wyckoff  Van  Biclen  and  another  against  the  Jamaica 
Electric  Light  Company.  From  a  judgment  in  favor  of  plaintiffs, 
and  from  an  order  denying  a  new  trial,  def«idant  appeals.  Af- 
firmed. - 
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Ai^ed  before  GOODBICH,  P.  J.,  and  CULLEN,  BABTLETX, 
HATCH,  and  WOODWABD,  JJ. 

Henry  A.  Ifonfort,  for  appellant. 
James  C  Van  Biclen,  for  respondents. 

HATCH,  J,  This  action  was  brought  to  recover  damages  for  a 
trespass'  committed  by  the  dctf^idant  in  April,  1898,  upon  the  lands 
of  the  plaintiffs.  The  trespass  consisted  in  entering  upon  the 
plaintiffs*  lands  and  mntilating  certain  trees  situate  thereon,  hj 
catting  off  several  of  their  limbs.  The  action  is  sought  to  be 
maintained  as  coming  within  the  provisions  of  sections  1667  and 
1668  of  the  Code  of  Civil  Procedure,  treble  damages  for  the  injury 
being  demanded  in  the  complaint  We  must  assume  that  the  de- 
fendant possesses  authority  to  construct  and  maintain  in  the  high- 
way opposite  the  plaintiffs'  premises  its  poles,  and  to  string  wires 
thereon,  for  the  purpose  of  conveying  electricity  for  lighting  the 
streets  and  other  public  places.  The  defendant  pnt  in  evidence  a 
contract  between  the  town  of  Jamaica  and  itself;  also,  a  franchise 
granted  to  the  defendant,  anthorizing  it  to  set  poles  and  string 
wires  to  the  streets  of  the  town.  The  contract  and  franchise  are 
not  set  out  in  full  in  the  record,  but  the  statement  in  what  they 
consisted  showed  authority  to  erect  poles  and  string  wires.  In  a 
proper  case,  the  town  had  authority  to  make  such  contract  and 
grant  such  franchise.  Palmer  v.  Electric  Co.,  158  N.  Y.  231,  52 
25.  R  1092.  No  objection  was  made  by  the  plaintiffs  to  the  iutro- 
daction  of  either  tiie  contract  or  franchise,  and  no  point  was  made 
that  they  were  not  in  all  respects  suiBcient  to  authorize  the  de- 
f^dant  to  use  the  streets  of  the  town  for  the  purpose  for  which  it 
assumed  to  use  them.  For  the  purpose  of  this  appeal,  therefore, 
we  must  r^ard  the  authority  to  erect  the  poles  and  string  the 
wires  as  being  within  the  franchise  granted  by  the  town.  The  evi- 
dence given  upon  the  trial  was  sufBcient  to  establish  that  the  de- 
fendant, through  its  manager,  substantially  directed  the  places 
where  the  poles  should  be  set  in  the  street,  and  contemplated  that 
there  would  ndst  necessity  for  cutting  away  the  branches  of  the 
trees,  in  order  to  accommodate  the  wires  strung  upon  the  i^oles, 
and  remove  them  clear  of  the  obstruction  created  by  the  branches. 
The  defendant  would  have  no  right  whatever  to  cut  or  remove 
any  of  the  branches  of  these  or  other  trees  upon  the  lands  of  an- 
other, except  it  showed  an  existing  necessity  therefor  in  the  fnl- 
flllment  of  its  contract  and  the  enjoyment  of  its  franchise.  There 
is  some  testimony  in  the  case  which  would  seem  to  warrant  the 
conclusion  that  the  poles  might  have  been  set  so  that  there  would 
be  no  necessity  for  the  removal  of  any  of  the  branches  or  foliage 
of  the  trees,  the  injacy  to  which  is  the  subject  of  this  action;  and, 
if  th^  could  have  been  placed  and  the  wires  strung  so  as  not  to 
come  in  contact  with  the  branches  of  the  trees,  by  the  exercise  of 
a  reasonable  degree  of  care,  even  though  the  exercise  of  such  care 
was  not  so  convenient  as  the  method  adopted,  the  latter  considnr- 
atioD  would  not  justifji*  interference  with  the  trees.  It  appeared 
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3b  the  testimony  that  the  wires  were  required  to  be  bo  placed  as  not. 
to  come  in  contact  with  the  trees,  tor  the  reason  that  the  effect 
■would  be  the  grounding  of  the  wires;  loss  of  current,  creating  short 
circuits,  and  the  killing  and  destroying,  in  course  of  time,  of  the 
4rees  with  which  they  came  in  conflict  If  the  defendant  conld,  by 
*he  proper  insnlation  of  its  wires,  prevent  the  escape  of  electricity 
therefrom,  then  these  conditions  would  be  obviated;  and,  if  such 
measnrra  were  practicable,  then  the  defendant  wocld  be  required 
to  resort  to  them,  even  though  they  were  more  ei^tensive  and  less 
convenient.  In  other  words,  the  right  to  touch  the  trees  at  all  must 
be  justified  by  an  existing  necessity,  and,  if  the  purpose  can  be  ac- 
complished without  extreme  or  extraordinary  means,  then  no  right 
"Would  exist  to  interfere  in  any  manner  with  the  trees. 

These  considerations  are  suflScient  to  support  the  teding  of  the 
J1117  tbat  there  was  an  unlawful  entering  upon  the  land,  and  an  un- 
necessary mutilation  of  the  trees,  constituting  the  trei^ss  of  which 
complaint  is  made,  within  the  authority  of  l£e  sections  of  the  Code 
to  vrtiich  reterenoe  has  been  had,  and  that  ttie  damages  fouiuci  by  the 
Jnry  are  not  in  measure  excessive,  giving  effect  to  the  testimony 
•bearing  thereon.  We  have  therefore  little  difficulty  in  supporting 
this  judgment  upon  the  merits.  The  evidence  clearly  disclosed  the 
tact  that  the  managing  agent  of  the  defendant  gave  the  directions  to 
«rect  the  poles,  and  to  cut  such  branches  upon  the  trees  as  were 
required  to  string  the  wires  and  prevent  contact.  His  directions 
In  this  regard  were  general,  after  he  had  examined  the  locality,  and 
the  agents  whom  be  selected  for  the  performance  of  the  work,  in 
all  that  they  did,  acted  within  the  scope  of  authority  which  had  been 
ccnnmitted  to  them,  and  in  the  prosecution  of  the  master's  busi- 
-ness.  The  case,  therefore,  is  excluded  from  the  principle  which 
was  applied  in  Vanderbilt  v,  Tumpilce  Co.,  2  N.  Y.  479,  and  is  brought 
-within  that  applied  hi  Palmeri  v.  Railroad  Co..  133  N.  Y.  261,  30  N. 
E.  1001,  and  Lang  v.  Bailroad  Co.,  SO  Hun,  275,  30  N.  T.  Supp.  137. 
Tlie  defendant  was  therefore  liable  for  the  trespass  committed  by  its 
Agents,  as  it  must  be  assumed  that  the  entry  upon  the  land  and  the 
•cutting  of  the  trees  was  in  the  prosecution  of  its  business,  and  was 
juithorized  and  directed  by  it.  The  law  of  the  case,  therefore,  en- 
titled the  plaintiffs  to  recover. 

It  is  claimed,  however,  that  the  judgment  must  be  reversed  for 
errors  committed  by  the  learned  trial  court  in  the  charge  to  the  jury. 
It  is  Insisted  that  upon  the  trial  the  court  was  requested  to  charge 
the  jury  in  these  words:  "The  jnry  should  find  wliether  or  not  the 
%i^}ury,  if  any  committed,  was  casual  or  involuntary," — and  that  the 
court  refused  so  to  charge,  to  which  an  exception  was  taken.  In 
-view  of  the  context  in  the  record,  it  may  well  be  doubted  whether 
the  question  ot  law  which  the  request  sought  to  present  was  called 
4o  ti^  attention  of  the  court  in  such  form  and  manner  as  to  fairly 
Apprise  the  court  of  the  real  nature  of  the  question  upon  which  the 
tdefetidant  desired  the  court's  instruction  to  the  jury.  But  assum- 
31^,  for  the  present,  that  there  was  no  fault  in  this  regard,  we  think 
Aat  no  error  was  committed  by  the  court  in  refusing  so  to  charge, 
flaction  1667  of  the  Code  provides: 
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"If  U17  perwm  cuts  down  •  •  •  any  wood,  underwood,  tree,  or  timber, 
or  girdles  or  otherwise  despoils  a  tree  on  tbe  land  of  another,  wlthoot  the- 
owner's  leave;  or  on  the  common,  or  other  land,  of  a  city,  Tillage,  or  totwn^ 
wittaont  having  right  or  privilege  In  those  lands,  or  license  from  the  proper 
officer;  an  action  may  be  maintained  against  him  by  the  owner,"  etc. 

The  following  section  provides  that,  in  an  action  brought  as  pre- 
scribed in  the  last  section,  the  plaintiff  may  state  in  his  complaint 
the  amoont  of  his  damages,  and  demand  judgment  for  treble  the 
^um  80  stated,  and,  if  a  recovery  be  had  of  any  damages,  he  is  m- 
litled  to  treble  the  amount,  except  where  the  verdict  finds  aflSmi- 
atively  that  the  injury  for  which  the  action  was  brought  was  casual 
and  involuntary,  or  iliat  the  defendant,  when  he  committed  the  in- 
jnrr,  had  probable  cause  to  believe  that  the  land  was  his  own.  Tbe 
action  therefore  lies  for  the  entry  and  spoliation  without  the  own- 
er's consent,  nnlras  the  exception  can  be  made  applicable.  In  tbe 
present  case  the  complaint  avers  that  the  entry  and  the  cutting  were 
unlawful,  and  done  without  any  leave  or  permission  being  given  by 
The  plaintiffs.  The  answer,  inter  alia,  is  a  denial;  but  it  contains 
no  averment  that  the  entry  or  tbe  cutting  was  casual  and  involnn^ 
tary,  or  that  the  defendant  had  probable  cause  to  believe  that  tbe 
land  was  its  own.  The  proof  upon  the  trial  was  undisputed  that 
the  entry  was  without  consent,  and  tiiat  the  cutting  was  done  for 
tbe  most  part,  if  not  all,  within  tbe  line  of  the  plaintiffs*  praises. 
Tliere  was  no  claim  in  the  answer,  or  proof  upon  the  trial,  that  tbe 
catting  was  by  mistake  o^  was  casual  and  involuntary.  On  the 
contrary,  each  act,  both  of  entry  and  cutting,  was  fully  understood, 
and  in  this  respect  there  was  not  even  claim  of  mistake.  Conse- 
quently there  was  no  basis,  either  in  proof  or  pleading,  which  would 
have  authorized  a  finding  by  the  jury  that  tbe  entry  and  enttin^;  or 
either  of  those  acts,  were  casual  and  involuntary;  and  there  wma 
therefore  no  basis,  either  in  fact  or  law,  to  support  the  request  to 
cbai^.  It  was  not  necessary  to  afltnnatively  plead  that  the  act 
of  which  complaint  was  made  was  a  casual  and  involuntary  act; 
for.  if  the  proof  warranted,  the  defendant  would  be  entitled  ta  soch 
finding,  even  though  not  pleaded.  Note  to  Throop's  Ann.  Code,  S 
16G8:  Humes  v.  Proctor  (Sup.)  26  N.  Y.  Supp.  315.  We  only  call 
attention  to  tbe  fact  that  no  such  claim  was  made,  to  emphasize  the 
fact  that  no  basis  existed  to  support  the  request  to  chai^. 

We  have  examined  the  other  questions  presented,  and  fli^  no  er- 
ror therein.    The  judgment  should  therefore  be  afiBrmed. 

Judgment  and  order  affirmed,  with  costs.  All  concur. 


TAYLOR  V.  CITIZENS'  ICE  00. 

(Snpreme  Court.  Aj^llate  Division.  Fourth  Department.  December  6>  1880l> 

L  GoKTRACTS—MoniFicATioN— Evidence. 

Where  an  Ice  company  formed  by  a  consolidation  of  other  companfes 
agreed  to  purchase  Ice  at  an  agreed  price  from  each  of  them,  proportlomto 
to  the  stock  held,  but  that,  if  the  profits  did  not  warrant  such  prices,  new 
ooes  were  to  be  made,  and  each  of  the  craynnles  had  a  representative  A- 
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rector  In  the  new  company,  evidence  that  plaintiff  authorized  Its  director 
to  conaent  to  a  reaolutlcm  of  the  directors  of  the  new  aHx^uny  redndnff  the 
price  of  Ice  Is  admiaalble  to  show  a  modification  of  the  contract 

9.  Bahx— QoBBTioira  von  Jdbt. 

In  such  a  case  the  presence  and  failure  of  ^aintlff's  representative,  who 
was  not  present  when  the  rest^ntlon  changing  the  contract  was  passed, 
to  dissent  when  the  minutes  containing  the  resolution  were  approved,  and 
its  subsequent  acceptance  <rf  payments  pursuant  to  the  resolutUm  without 
protest,  makes  a  question  for  the  Jury,  as  to  Its  intention  to  modify  the 
original  contract 

Appeal  from  jndgm^it  on  report  of  referee. 

Action  by  William  P.  Taylor,  receiver  of  the  Buffalo  Ice  (Tompany, 
against  the  Citizens'  Ice  Company,  to  recover  for  ice  sold  to  defend- 
ant.  From  a  Judgment  for  plaintiff,  defendant  appeals.  EEeversed. 

Argned  before  HABDIN,  P.  J.,  and  ADAMS,  McLEN^AN, 
SmNO,  and  SMITH,  JJ. 

Sidney  W.  Petrie,  for  appellant. 
J.  H.  Metcalf,  for  respondent. 

SMITH,  J.  The  drfendant  company  was  one  formed  for  the  par- 
chase,  sale,  and  delivery  of  ice  in  tlie  city  of  Buffalo.  It  was  formed 
1:^  the  representatives  of  five  different  ice  companies,  one  of  which 
was  the  BnfTalo  Ice  Company.  The  stock  was  all  owned  by  these 
five  companies^  each  of  which  had  a  representatiTe  in  its  board  of 
directors.  The  representative  of  the  Bofllnlo  Ice  Company  was  Harry 
Yates,  the  president  of  that  company.  The  preliminary  agreement 
made  between  the  representatives  of  the  five  companies  before  the 
organization  provided  for  the  amount  of  stock  that  should  be  held 
by  each  company,  and  further  provided  that  the  defendant  com- 
pany should  purchase  ice  from  each  company  in  proportion  to  the 
amount  of  the  stock  held.  The  Buffalo  Ice  Company  held  50  per 
cent,  of  the  stock,  and  sold  to  the  defendant  SO  per  cent,  of  its  ice. 
After  the  formation  of  the  com^ny  the  defendant  made  siinilar  con- 
tracts with  each  company  for  the  purchase  of  the  ice.  One  of  these 
contracts  was  made  with  the  Buffalo  Ice  Company,  as  party  of  the 
first  part,  and  the  defendant,  as  party  of  the  second  part,  which  pro- 
vided that  the  first  party  was  to  sell  to  the  second  party  50  per 
cent,  of  all  ice  used  by  the  second  party  for  a  period  of  10  years 
from  April  1,  1896,  at  the  rate  of  75  cents  per  ton  from  January  1st 
to  May  Ist,  and  fl.50  from  May  Ist  to  January  1st  in  each  year. 
There  is  no  controversy  as  to  the  amount  of  ice  sold  under  this  con- 
tract, and,  if  the  contract  prices  are  the  measure  of  the  defend- 
ant's liability,  the  judgment  is  right. 

The  answer  of  the  defendant  alleges  that,  at  tiie  time  these  sev- 
eral contracts  were  made  between  the  Citizens'  Ice  Company  and 
the  different  contributing  companies  for  the  purchase  of  ice,  the 
price  was  discussed;  that  it  was  there  agreed  that  the  price  to  be 
paid  was  to  be  r^ulated  by  the  amount  of  the  net  profits,  and  was 
to  be  raised  or  lowered  to  correspond;  and  that  upon  that  basis  the 
defendant  company  had  fully  paid  for  all  the  ice  which  it  had  pur- 
chased of  the  Buffalo  Ice  Company.  The  defendant  asks  to  have 
the  contract  so  reformed  as  to  express  such  agreement.  Claiming 
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to  have  OTerpaid  to  the  amount  of  about  $4S0,  it  counterclaims  for 
that  sum.  The  referee  has  found  that  the  contract  expresses  the 
agreem^t  made,  that  there  was  no  mistake  of  fact  or  law  under 
which  it  was  made,  and  that  the  defendants  are  not  entitled  to  re- 
lief. This  finding  by  the  referee  is  the  only  one  warranted  by  the 
evidence.  The  contract  was  made  understandingly,  under  no  mis- 
take either  of  law  or  fact.  It  waa  stated  and  orally  agreed  that, 
if  the  net  profits  of  the  defendant  company  did  not  warrant  the 
pric^  named,  new  prices  would  be  made,  which  the  net  profits  could 
pay.  But  those  new  prices  were  to  be  made  by  the  parties,  and, 
until  made,  the  contract  prices  were  to  govern.  Buch,  we  think, 
is  the  dear  import  of  the  evidence.  It  is  in  harmony,  too,  with 
the  purposes  of  the  defendant's  incorporation.  The  five  contributing 
companies  which  were  to  furnish  to  the  defendant  substantially  all 
the  ice  to  be  used  were  the  sc^  owners  of  the  defendant's  stock. 
The  defoidant's  gain  was  their  gain;  the  defendant's  loss^  their 
loss.  Presumptively,  reliance  could  be  placed  upon  thhs  interest  to 
r^^ulate  the  prices  to  correspond  with  the  net  profits.  But,  as  far 
as  the  admitted  evidence  discloses,  no  change  in  the  prices  was 
made.  Without  evidence  of  a  subsequent  modification,  the  contract 
price  was  properly  hdd  to  determine  defendant's  liability. 

The  defendant  now  claims  that  evidence  of  a  modification  of  this 
contract  was  offered  by  him,  and  rejected  by  the  referee;  and  upon 
his  exception  to  this  ruling  he  bases,  in  part,,  his  argument  for  a  re- 
Tosal  of  Ihis  Judgment.  The  rulings  upon  which  this  exertion 
was  taken  appear  in  the  record.  Defendant  offered  in  evidence  a 
resolution  passed  by  the  directors  of  the  Citizens'  Ice  Company  on 
the  15th  day  of  June,  1897.  It  was  stated  that  this  resolution  was 
offered  ''for  the  purpose  of  showing  that  aa  soon  as  it  was  found  by 
the  Citizens'  Ice  Company  that  it  could  not  pay  ¥1*50  and  f  .75  per 
Um,  without  loss,  for  ice,  it  passed  a  resolution  that  only  such  sums 
should  thereafter  be  paid  each  of  the  component  companies  as  the 
net  earnings  permitted."  The  referee  ruled  that  a  resolution  passed 
the  Citizens'  Ice  Ccnnpany  varying  this  contract  could  not  be 
binding  upon  the  Buffalo  Ice  Company,  and  excluded  the  evid^ce, 
to  which  the  exception  was  taken  which  is  here  urged.  Tiie  de- 
fendant offered  in  evidence  a  record  of  a  meeting  of  the  board  of 
directws  of  the  Buffalo  Ice  Company  on  the  27th  of  Decmber,  1895, 
at  the  ofBce  of  the  company,  "ratifying  the  act  of  Harry  Yates  in 
making  and  signing  the  contract  dated  December  20,  1895,  between 
the  Buffalo  Ice  Company,  L.  B.  Banks  &  Co.,  Union  Ice  Company, 
Queen  City  Ice  Company,  and  the  American  Ice  Company,  relating 
to  the  formation  of  the  corporation  to  be  called  ihe  Citizens'  Ice 
Company,  and  authorizing  him  to  enter  into  any  other  agreements 
or  contracts  in  any  way  relating  to  the  subject-matter  contained  in 
said  contract,  changing,  amending,  and  reforming  the  same,  and 
to  do  each  and  every  act  necessary  to  carry  into  effect  each  and  all 
of  said  contracts."  Defendant  further  offered  in  evidence  the  min- 
utes cdf  the  American  Ice  Company  and  the  Queen  City  Ice  Com- 
pany, showing  the  passage  of  a  similar  resolution.  Both  ol  these 
4>fEeis  were  objected  to,  and  the  objection  sustained,  and  the  d^end- 
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ant  excepted.  It  appears  that  after  the  15th  of  Jnne,  1897,  the 
companies  were  paid  in  accordance-  with  the  resolution,  and  offered 
their  pro  rata  share  of  the  net  profits.  It  appears  that  this  con- 
tinued down  to  the  time  that  the  Buffalo  Ice  Company  went  into  the 
hands  of  a  receiver,  with  no  objection  or  protest  on  the  part  of  tiie 
Buffalo  Ice  Company.  In  these  rulings  we  think  the  learned  referee 
committed  error.  The  contract  made  for  ice  at  the  given  price  conld 
be  modified  by  the  contracting  parties  at  any  time,  either  by  a  writ- 
ten modification  or  by  parol,  or  in  any  other  way  in  which  the  par- 
ties chose  to  express  their  intention.  By  the  resolutions  which  were 
offered  in  evidence  and  rejected,  it  appears  that  the  representatives 
of  the  different  ice  companies  in  the  board  of  directors  were  given 
full  power  '*to  enter  into  any  other  agre^^tB  or  contracts  in  any 
way  relating  to  the  subject-matter  contained  in  said  [combination] 
contract,  changing,  amending,  or  reforming  the  same,  and  to  do  each 
and  ever?  act  necessary  to  carry  into  effect  each  and  all  of  said  con- 
tracts." Authority  is  also,  claimed  from  the  nature  of  the  trans- 
action. The  Citizens*  lee  Company  was  a  combination  of  the  in- 
terests of  these  five  ice  companies,  who  were  solely  interested  there- 
in. Each  had  a  representative  in  the  board  (tf  directors.  His  duty 
and  authority  was  to  care  for  the  interest  of  the  company  he  repre- 
sented. The  representative  of  the  Buffalo  Ice  Company  was  Mr. 
Yates,  its  president  Considering  the  purpose  of  the  formation  of 
this  company,  and  the  ultimate  purpose  to  distritmte  the  net  profits 
among  the  five  companies  contributing,  and  the  general  authority 
given  to  Mr.  Yates  l^y  the  resolution  of  the  Buffalo  Ice  Company, 
we  have  no  doubt  of  the  authority  of  Mr.  Yates  and  the  other  repre 
scntatives  of  the  diffei-ent  companies  to  vary  the  contract  upon  which 
the  plaintiff  here  sues,  either  by  a  resolution  at  the  directors'  meet- 
ing or  by  a  separate  contract.  The  subsequent  course  of  business 
between  the  Citizens'  Ice  Company  and  these  respective  companies 
in  accordance  with  this  resolution  is  evidence  from  vMch  can  be 
found  a  modification  of  the  contract  by  the  companies  ^mselves. 
whether  as  recognizing  the  authority  of  their  representativeB,  or  as 
showing  such  acqnie8(%nce  in  the  resolution  as  to  be  an  adoirtion  of 
the  modification.  The  sole  question  here  is  as  to  the  intent  of  the 
parties.  A  convincing  factor  in  determining  this  intent  is  the  fact 
that  these  contributing  companies  were  stockholders  in  the  exact 
ratio  that  the  debt  of  the  several  companies  bore  to  the  whole  debt. 
They  could  not,  therefore,  have  intended  to  maintain  this  contract 
at  a  loss  to  themselves,  and  to  which  each  must  contribute  its  rat- 
able proportion.  It  would  be  the  child's  game  of  takii^  mon^  from 
one  pocket  to  put  it  into  another,  whidi  these  business  men  were 
not  presumed  to  be  playing.  It  vrill  be  remembered  that  the  appel- 
lant need  not  here  show  facts  which  necessarily  establish  a  modifi- 
cation of  the  contract  through  this  resolution.  It  is  sufficient  to 
reverse  this  judgment  that  they  show  facts  from  which  a  court  or 
jury  might  find  an  intent  to  change  the  contract.  Snch  modifica- 
tion of  the  original  agreement  would  find  abundant  consideration 
in  the  release  by  the  o^er  companies  of  their  contract  rights  which 
follow  from  the  modification. 
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It  is  first  objected  that  the  wBolution  is  not  as  broad  as  it  is 
claimed  for  it,  as  appears  from  the  statemeat  of  respondent's  coun- 
sel. But  the  resolution  is  not  before  us,  and,  as  it  was  excluded^ 
we  most  assome  that  it  would  have  shown  all  that  is  claimed  for  it 
in  the  offer. 

AnothOT  objection  is  made,  that  it  appears  that  Mr.  Yates,  the 
representative  of  the  Buffalo  Ice  Company,  was  not  present  at  the 
meetii^  when  the  resolution  was  passed  which  purported  to  change 
the  contract,  and  that,  while  hy  the  offer  of  defendanfs  counsel  it 
iippears  that  he  was  present  when  the  minutes  of  the  meeting  were 
read  and  approred,  it  does  not  appear  that  it  was  with  his  ac- 
quiescence. It  is  undoubtedly  true  that  this  contract  could  not  be 
modified  by  any  resolution  in  which  the  reiH*esentatiTe  of  the  Buf- 
falo Ice  Compai^  did  not  acquiesce,  and,  if  he  objected  v/hea  the 
minutes  of  the  meeting  at  which  the  resolution  was  passed  were 
read  at  the  subsequent  meeting,  it  would  be  strong  evidence  that 
he  ctid  not  acquiesce  in  this  assumed  modification.  By  fair  intend- 
ment, however,  the  defendant's  offer  must  be  construed  to  mean  that 
at  the  subsequent  meeting  the  approval  was  made  without  his  dis- 
sent. Especially  is  this  true  where  the  evidence  was  excluded. 
Furthermore,  the  mere  presence,  and  failure  to  dissent,  of  this  rep- 
resentative of  the  Buffalo  Ice  Company,  when  these  minutes  were 
read  and  approved,  does  not  ueceRsarily  show  an  acquiescence  in  the 
modification  assumed  to  be  made.  It  is  evidence,  however,  from 
which,  in  connection  with  the  other  evidence  in  the  case,  the  court  or 
jury  might  find  such  acquiescence.  With  the  Buffalo  Ice  Company 
holding  one-half  of  the  stock  of  the  defendant  corporation,  it  is  most 
improbable  that  this  resolution  would  have  been  passed  without  its 
acquiescence,  and  the  subsequent  course  of  the  Buffalo  Ice  Company 
in  accepting  the  payments  made  in  accordance  with  the  resolution 
without  ivotest  would  be  sufficient  indication  of  the  «u»]uiescence 
of  the  compaiqr  to  make  the  question  one  of  fact  as  to  their  inten- 
tion to  modify  the  or^nal  contract. 

While  the  evidence  ^ered  ix>  prore  a  modification  of  the  ori^nal 
agre^ent  was  not  strictly  in  accordance  with  the  theory  of  the  de- 
fraidant's  answer,  nevertheless  no  objection  was  made  that  the  de- 
fense was  not  pleaded.  Had  such  objection  been  then  made,  the  de- 
fendant could  have  then  made  application  there  for  an  amendment, 
or  for  a  postponement,  that  an  application  to  the  court  to  amend 
might  be  made.  In  Cary  v.  White,  59  N.  Y.  336,  the  rule  is  stated 
in  the  headnote  thus: 

"When  evidence  offered  is  objected  to  and  excluded  upon  a  specific  ground, 
the  party  objecting  most  be  confined  tiiereto,  and  cannot  rely  upon  another 
defect  upon  appeal,  unless  It  be  one  that  could  not  In  any  manner  have  been 
remedied  upon  the  trial." 

For  the  error  of  the  referee  in  ezdnding  this  evidence,  the  judg- 
ment should  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event  of  the  action.  All  concur. 
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BANTA  V.  MERCHANT. 

(Sapreme  Court,  Appellate  DiTlsIon,  Third  Department  Norember  16,  1880:) 

i.  Appeal — Verdict— Conflicting  Evidence. 

A  Teidlct  based  on  conflicting  evidence  wUl  not  be  disturbed. 
A  Qbowinq  Crops— Reservation— Sale  ra  Partition. 

Wbere  the  purchaser  at  a  partition  sale  and  the  owners  of  the  land  were 
present  In  person  or  by  attorney  -whm  tbe  refttee  annonnosd  at  tbe  sale 
that  the  Interest  of  a  leBsee  ot  one  of  the  owners  In  the  rye  crop  was  re- 
served, and  no  objection  was  made,  It  will  be  assumed  that  they  recog- 
nized such  lessee's  interest,  and  that  the  notice  thereof  was  given  by  their 
authority,  and  that  the  sale  as  made  was  subject  to  such  tntexest. 
iL  Same— Failure  to  Kbsbbte  in  Deed. 

Where,  at  tbe  time  lands  were  sold  at  a  partition  sale,  the  interest  ot  a 
lessee  of  one  of  the  o^vners  In  a  growing  crop  was  reserved,  tbe  deed 
subsequently  given,  which  contains  no  reservation  of  such  invest,  does 
not  prevent  tbe  lessee  from  asserting  his  rights  thereto, 
Failcer,  P.  J.,  dissenting. 

Appeal  from  trial  term,  Broome  county. 

Action  by  Chrietopher  J.  Banta  against  Thomas  B.  Merchant  for 
^sonversion.  From  a  judgment  for  plaintiff,  and  an  order  denying 
«  motion  for  new  trial,  defendant  appeals.  Aifirmed. 

Argued  before  PAKKEB,  P.  J.,  and  LANIM>N,  HERBJf?K,  PUT- 
NAM, and  MEBWIN,  JJ. 

T.  B.  &  li.  M.  Merchant,  for  appellant 
Carver  &  Dcyo,  for  respondent. 

MERWrN,  J.  This  action  is  brought  by  frfaintiif  to  recover  the 
value  of  his  interest  in  a  crop  of  rye  put  in  by  iiim  in  the  fall  of 
1895  upon  a  farm  then  owned  by  Louise  Ricks  and  Frank  E.  Bur- 
dick,  under  an  arrangement  made  by  idaintifl  with  Mrs.  Kicks  to  put 
in  the  crop  upon  shares.  Mrs.  Ricks  vas  then  in  possesBion,  and 
had  been  for  about  two  years.  A  partition  suit  was  pendii^,  com- 
menced by  Burdick  in  the  spring  of  1895,  the  defendant  here  being 
one  of  the  attorneys  for  the  i^aintiff  in  that  suit.  That  case  was 
brought  to  trial  in  February,  1896,  and  on  13th  February,  1896,  an 
interlocutory  judgment  was  entered  for  the  sale  of  the  premises  by 
a  referee.  The  sale  took  place  on  March  31,  1896.  The  defendant 
here  became  the  purchaser,  and  on  the  13th  April  following  lie  re- 
ceived a  deed  from  the  referee.  Upon  the  trial  now  under  review, 
evidence  was  given  on  the  part  of  the  plaintiff  tending  to  show  that 
at  the  time  of  the  sale,  and  before  it  occurred,  and  in  the  presence 
of  all  the  parties,  including  this  defendant,  tbe  referee  gave  notice 
that  the  interest  of  the  plaintiff  in  the  rye  crop  was  reserved.  The 
court  charged  the  jury  that,  if  they  found  that  such  reservation  was 
made  by  the  referee,  the  plaintiff  had  a  right  to  recover;  other- 
wise not.  To  this  the  defendant  excepted,  and  asked  the  court  to 
charge  as  matter  of  law  that  the  interest  of  the  plaintiff  in  the  rye 
crop  could  not  have  been  reserved  at  the  sale.  This  request  the 
court  refused,  and  the  defendant  excepted.  He  jury,  in  finding  a 
verdict  for  plaintiff,  in  effect  found  that  the  reservation  claimed  by 
plaintiff  was  made.  This  finding  the  defendant  claims  to  be  against 
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the  wei^t  «f  evidence.  It  was  conceded  by  the  defendant  tbat 
the  attorney  for  Mrs.  Ricks  announced  before  the  sale  that  the  in- 
terest of  plaintiff  here  was  reserved.  Hue  evidence  was  conflicting 
as  to  whether  or  not  the  referee  also  announced  sneh  reservation. 
The  plaintiff  testiflea  that  after  the  sale  the  defendant  said  to  him 
that  he  bought  the  farm  with  the  understanding  that  he  (the  plain- 
tiff) owned  half  the  rye.  This,  however,  the  defendant  denied.  It 
is  not  improbable  that  the  reservation  was  made  as  claimed  by  plain- 
tiff, and  the  verdict  of  the  jury  on  the  subject  Edionld  not,  we  think, 
be  disturbed.  But  it  is  argued  that  the  referee  at  the  sale  had  no 
right  to  make  the  reservation,  as  it  was  not  mentioned  in  the  inter- 
locatory  judgment  or  in  the  written  conditions  of  sale.  BtUl,  the 
owners  of  the  property  were  present  in  person  or  by  attorney.  Bur- 
dick  was  there,  and  also  his  attorney.  The  husband  of  Mrs.  Ricks 
was  there,  and  also  her  attorney,  and  no  objection  was  made  to  the 
announcement.  It  was  made  at  the  suggestion  of  the  attorney  for 
Mrs.  Ricks,  and  evidently  for  the  benefit  of  the  plaintiff,  who  had 
4ealt  with  her.  Whethw  the  announcement  was  authorized  by  the 
parties  was  at  least  a  question  of  fact.  We  must,  I  think,  assume 
that  the  parties  in  interest  recognized  the  right  of  the  plaintiff, 
and  that  notice  thereof  was  given  at  the  sale  by  their  authority,  and 
that  the  sale  as  in  fact  made  was  subject  to  (daintiff's  rights.  The 
deed  subsequently  given  did  not  contain  any  reservation  of  plain- 
tifTs  rights,  and  therefore  the  defendant  claims  that  the  reserva- 
tion at  the  sale,  if  made,  was  not  operative  in  favor  of  the  plaintiff; 
in  other  words,  the  deed  carried  to  the  defendant  more  than  he  pur- 
chased. The  theory  seems  to  be  that  the  deed,  as  matter  of  law, 
operated  to  convey  the  growing  crop,  and  cannot  be  contradicted 
or  lessened  in  its  force  by  anything  that  occurred  at  the  sale. 

The  growing  crop  waa  personal  property.  The  interest  of  the 
}dainiiff  therein  was  that  of  a  tenant  in  common.  Harris  v.  Frink, 
49  N.  Y.  24,  27.  Growing  crops  put  in  by  the  owner  of  the  soil  pass 
by  a  conveyance  of  the  land  as  an  appurtenant  to  the  realty,  unless 
excepted  or  reserved.  It  has  been  held  that  a  parol  reservation  oi 
a  crop  to  the  grantor  is  void,  as  contradicting  the  conv^ance.  Aus- 
tin v.  Sawyer,  9  Cow.  89.  In  that  case,  however,  it  was  also  held 
that,  if  one  sells  his  crop  by  parol,  and  afterwards  conveys  the  land, 
the  conveyance  will  not  carry  the  title  to  .the  crop.  So  one  who 
takes  a  deed  of  a  lot  with  notice  that  a  bam  thereon  belongs  as  per- 
sonal property  to  another  party  does  not,  by  his  deed,  take  title  to 
the  bam,  though  there  is  no  exception  or  reservation  in  the  deed. 
Leonard  v.  Clough,  133  JS".  Y.  292,  297,  31  N.  E.  93,  16  L.  R.  A.  305. 
The  agreement  by  plaintiff  with  Mrs.  Ricks  was  after  the  filing  of 
the  notice  of  pendency  in  the  partition  action,  and  it  may  be  that 
Bardick,  the  plaintiff  in  that  action,  had  a  right  to  have  the  property 
wAd  free  from  any  claim  of  the  plaintiff  here.  Burdick,  however,  was 
at  the  sale,  and  assented  to  the  reservation,  thus  recognizing  the 
right  of  the  plaintiff.  The  latter  was  not  a  party  to  the  partition 
■action.  Had  his  agreement  with  Mrs.  Ricka  been  made,  and  the  crop 
pnt  in,  prior  to  the  commencement  of  that  action,  his  rights  would 
not  have  been  affected  by  the  action.  The  reservation  at  the  sale 
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should  place  him  in  the  Bame  position  ae  if  his  right  had  accrued 
before  the  action  was  commenced.  In  Backenetosa  v.  Stahler's 
Adm'rs,  33  Pa.  St.  251,  it  was  held  that  a  party  may  show  by  parol 
that  the  growing  crops  were  reserved  on  a  sale  of  land  by  order 
of  court  in  proceedings  for  partition,  although  there  be  no  excep- 
tion in  the  deed;  that  a  parol  reservation  is  a  severance  of  the  grow- 
ing crops,  and  will  prevent  them  from  passing  as  realty.  In  that 
case  it  was  claimed,  as  here,  that  such  a  reservation  contradicted, 
not  only  the  order  of  Ihe  court,  but  the  conditions  of  the  sale.  Still, 
the  reservation  was  held  to  be  effective.  In  Congden  v.  Banford. 
Hill  &  D.  196,  it  seems  to  have  been  held  that  the  fact  that  a  deed 
upon  a  foreclosure  sale  under  a  decree  did  not  except  a  growing 
crop  of  rye  put  in  upon  shares  after  the  commencement  of  the  fore- 
closure suit,  in  pursuance  of  an  arrangement  with  the  mortgagor 
before  the  commencement  of  the  suit,  and  assented  to  by  the  mort- 
gagee after  the  commencement  of  the  suit,  did  not  prevent  the 
party  putting  in  the  rye  from  obtaining  his  share,  the  master  at 
the  sale  having  sold  the  premises  subject  to  his  rights.  We  are  of 
the  opinion  that  the  deed  to  the  defendant  does  not  prevent  the 
plaintiff  from  asserting  his  rights,  and  that,  as  the  defendant  did 
not  in  fact  purchase  the  plaintiff's  interest  in  the  crop,  he  cannot 
defend  successfully  the  plaintiff's  action  for  its  conversion.  There 
is  no  dispute  as  to  the  amount  of  the  verdict,  provided  the  plaintiff 
in  other  respects  is  entitled  to  recover. 

Judgment  and  order  aflSrmed,  with  costs.  All  concur,  except 
PABEEB,  P.  J.,  who  dissents. 


PEOPLE  V.  IVERSON. 

(Supreme  Oonrt,  Appellate  Division,  Second  Department  December  S/180B.) 

1.  Cbucisal  Law— Dibobdbrlt  Pbrbon— Riqht  to  Jubt  Trial. 

Wbere  the  cluuter  of  a  city  gives  the  recorder's  cotirt  lurisdletlon  to  try 
a.  person  charged  with  keeping  a  bouse  for  the  resort  of  prostltntea,  drank- 
aids,  tipplers,  gamesters,  or  other  disorderly  persons,  which,  under  the 
city's  charter,  as  well  as  Code  Or.  Proc.  |  809,  constltates  a  disorderly 
person,  defendant  has  no  constitntlonal  rlg^  to  a  trial  by  Jary. 

8.  Same— Ahrest  wrrHooT  Warrant— Conviction— Effect. 

Where  defendant  was  within  the  jurisdiction  of  the  court,  the  fact  thai 
he  was  arrested  by  an  officer  without  a  warrant  does  not  affect  the  validity 
of  his  cMivlctlon. 

Appeal  from  Dutchess  county  court. 

Christian  Iverson  was  convicted  of  being  a  disorderly  person,  and 
he  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT. 
HATCH,  and  WOODWAED,  JJ. 

William  H.  Wood,  for  appellant 

George  Wood  (W.  E.  Hoysradt,  on  the  brief),  for  the  People. 

WOODWABD,  J.  A  careful  consideration  of  the  points  urge<l 
upon  this  appeal  discloses  no  suiBcient  reason  for  reversing  the  jadg- 


Digitized  by  Google 


Sup.  Ct.) 


STERN  V.  BARRETT  CBEHICAL  00. 


221 


nieot.  The  appellant  was  ari«sted  without  a  warrant  during  a  flght 
which  occurred  in  his  eBtaUishment,  in  the  city  of  Poughkeepsie, 
and  was  charged  wi12L -keying  a  house  "for  the  resort  of  prostitutes, 
drunkards,  tipplers,  gamesters,  or  other  disorderly  persons,"  which, 
under  the  prorisions  of  section  899  of  the  Code  of  Criminal  Procedure, 
as  wen  as  of  the  charter  of  the  city  of  Poughkeepsie  (section  138), 
constitutes  a  disorderly  person.  The  charter  gives  the  recorder's 
court  jurisdiction  to  try.  cases  of  this  character,  and  we  are  of  opin- 
ion that  the  appellant  had  no  constitutional  right  to  a  trial  by  jury. 
People  V.  Dutcher,  83  N.  Y.  240. 

The  evidence  on  which  the  ai^Uant  was  convicted  was  clearly 
tmSlcient  for  tliat  purpose,  and  whether  the  officer  who  arrested  him 
should  have  had  a  warrant  does  not  affect  the  question  of  his  con- 
viction, after  he  was  once  within  the  jurisdiction  of  the  court.  '*The 
general  rule  is,"  says  Mr.  Justice  Cullen  in  People  v.  Eberspacher. 
79  Hon,  410,  29  N.  Y.  Supp.  796,  "that  it  is  no  defense  to  a  criminal 
prosecution  that  the  d€iendant  was  illegally  or  forcibly  brought 
within  the  jurisdiction  of  the  court."  The  appellant  has  his  remedy, 
if  he  has  been  wronged,  against  the  "officer  who  has  acted  under 
void  process,  or  who  has  exceeded  his  powers."  Crock.  Sher.  (3d 
Ed.)  p.  35. 

^e  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


129  Misc.  Rep.  000.) 

STBKN  V.  BARRETT  CHEMICAL  CO. 

(Supreme  Conrt,  Appellate  Term.    November  29,  1^.) 

1.  'AtADS-HABU— Instructions. 

On  the  question  of  the  existence  of  a  trade-mark.  It  was  shown  with- 
out contradiction  that  defendant's  predecessors  In  business  bad  adopted 
the  arbitrary  word  "Roacbsault"  for  use  on  their  labels,  and  had  It  duly 
roistered  In  the  patent  office,  and  had  transferred  the  same  to  defendant 
At  tbe  time  of  Its  adoption  the  word  was  not  otherwise  known  nor  used 
by  others.  Held,  that  defendant  was  entitled  to  a  charge  that  he  had  a 
valid  trade-mark,  and  It  was  error  to  submit  the  question  to  the  Jury. 

&  Sams — Libbl. 

In 'an  action  for  libel,  where  defendant  Justified  on  the  Infringement  of 
his  trade-mark  by  plaintiff,  the  evidence  showing  the  trade-mark.  It  was 
error  to  submit  the  question  of  trade-mark,  and  charge  that,  If  defendant 
had  a  trade-mark,  that  ended  the  case,  but  the  conrt  should  have  charged 
that  It  was  for  the  Jury  to  determine  whether  plaintiff  had  Infringed  the 
trade-mark,  and.  If  so,  whether  the  words  ottered  were  wltiiln  JnstlflaUe 
limits. 

Appeal  from  city  court  of  New  York,  general  term. 

Action  by  Julius  Stem  agsdnst  the  Barrett  Chemical  Company. 
Prom  a  Judgment  (58  "N.  Y.  Supp.  1129)  affirming  a  judgment  at 
special  term  for  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  FBEEDMAN,  P.  J.,  and  HacLEAN  and  LEVEN- 
TRITT,  JJ. 

Charles  B.  Uc^er,  for  appellant. 
Arthur  Fnrber,  for  respondent. 
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FBEEDUA^,  P.  J.  This  action  is  for  damages  alleged  to  have 
been  sastained  by  the  plaintiff  by  reason  of  the  publication  by  the 
defendant  of  a  libel  concerning  the  plaintiff  in  his  business  as  a 
manufacturer  of,  and  dealer  in,  an  insecticide.  The  libel  complained 
of  was  contained  in  a  letter  sent  by  the  defendant  to  a  number  of 
dealers  in  plaintiffs  article.  The  defendant  and  its  predecessors  in 
bttsinesa,  since  1895,  had  manufactured  an  insecticide,  and  sold  the 
same  under  a  label  upon  which,  together  .with  descriptive  matter, 
was  prominently  displayed  the  word  ^'Boachsault."  That  word  was 
roistered  in  the  patent  oflSce  at  Washington  as  a  trade-mark. 
Plaintiff  called  his  article  "Insectago,"  and  described  it  at  the  top 
of  the  label  used  by  him,  which  in  appearance  was  very  different 
tvom  that  of  the  defendant  and  prominently  set  forth  plaintiff's  name 
as  the  manufacturer,  as  "Warranted  Chemical  Boach  Salt."  The 
defendant  addressed  to  a  number  of  dealers  who  were  selling  plain- 
tiff's inaecticide,  labeled  as  aforesaid,  a  letter  in  which  it  cha]^;ed 
plaintiff  with  unlawfully  imitating  ita  trade-mark,  and  characterized 
his  acts  as  robbery,  and  threatened  to  prosecute,  both  civilly  and 
criminally,  all  parties  who  dealt  in  or  kept  any  insecticide  pat  up 
or  sold  under  any  label  including  the  word  "Hoacfasault"  or  any 
imitation  of  that  word.  The  letter  also  contained  extracts  from 
the  Penal  Code  relating  to  trade-mark  imitations  and  the  punish- 
ment therefor.  The  plaintiff  thereupon  brought  this  action  for  dam- 
ages, alleging  that  the  publication  mentioned  was  libelous,  and  upon 
the  trial  gave  evidence  in  support  thereof. 

The  case,  as  it  shaped  itself  upon  the  trial,  became  one  for  the 
jury  to  determine.  iSefendant's  motion,  at  the  close  of  plaintiff^s 
case,  for  a  dismissal  of  the  complaint,  was  properly  denied ;  and  the 
denial  of  the  defendant's  motion,  at  the  close  of  the  whole  case,  for 
the  direction  of  a  verdict  in  defendant's  favor,  was  equally  proper. 
Under  these  circumstances,  this  court  cannot  conrider  the  weight  of 
the  evidence,  but  only  the  exceptions  taken. 

Aside  from  the  question  of  damages,  the  evidence,  as  it  stood 
at  the  close  of  the  whole  case,  called  for  the  determination  of  the 
following  qnestions,  viz.:  (1)  Whether  the  defendant  had  or  had 
not  a  trade-mark  in  the  word  'Itoachsault,"  as  used  upon  its  label; 
(2)  if  it  had,  whether  the  plaintiff  had  or  had  not  been  guifty  of  an 
infringement  thereof;  and  (3)  whether,  in  case  of  an  infringement, 
the  defendant  had  or  had  not  been  justified,  in  whole  or  in  part,  in 
issuing  and  sending  the  letter  referred  to. 

Upon  the  first  question  the  evidence  was  undisputed,  and  fully 
sustained  defendant's  claim  of  a  trade-mark.  Defendant's  counsel 
thereup(m  requested  the  trial  judge  to  instruct  the  jury  that  defend- 
ant had  a  valid  trade-mark  in  the  word  "Boacfasault.'*  The  judge 
refused  the  request,  and  left  the  question  to  the  jury  as  a  question 
of  fact,  to  which  ruling  defendant's  counsel  duly  excepted.  This 
ruling  constituted  error.  It  appeared,  without  contradiction,  that 
defendant's  predecessors  in  business,  in  1895,  adopted  the  arbitraiy 
word  "Eoachsault"  for  use  upon  their  labels,  and  had  it  duly  regis- 
tered in  the  United  Btates  patent  office,  and  that  enbseqn^tly  they 
transferred  all  their  right,  title,  and  interest  in  and  to  the  same  to 


Digitized  by  Google 


Bop.  Ct.) 


BTERN  T.  BARRETT  CBEMlCAL  CO. 


22& 


the  defendant,  in  connection  with  the  business  to  which  it  related. 
At  the  time  of  such  adoption,  Ihe  said  word  was  not  one  otherwise 
known  in  the  English  language,  nor  naed  by  anybody  else,  and  was 
thereafter  exclm^vely  used  by  d^ndanf b  predecessors  and  the  de- 
fendant By  the  decisions  of  Keasb^  t.  Chemical  Wcffks,  142 
Y.  467,  37  N.  E.  476,  rdating  to  the  words  "Brmno  Caffeine";  Sd- 
chow  T.  Baker,  93  N.  Y.  59,  relating  to  the  words  "Sliced  Animals"; 
Bawlinson  v.  Brainard  &  Armstrong  Co.  (Sup.)  59  N.  Y.  Supp.  880, 
relating  to  the  words  *'Filo  Floss,"  as  applied  to  silk  iloss;  and 
Waterman  v.  Shipmau,  130  N.  Y.  301,  29  N.  E.  Ill,  relating  to  the 
word  "Ideal,"  as  applied  to  fountain  pens, — it  has  been  established 
that  a  sn^estive  word  may  be  none  the  less  a  ralid  trade-nuuA, 
and  that,  before  a  term  or  word  will  be  held  purely  descriptive  and 
insufficient  as  a  foundation  for  a  trade-mark,  Its  description  must 
import  information  as  to  tiie  general  characteristics  and  composi- 
tion of  the  article  to  which  it  applies.  For  the  reasons  stated,  it 
conclusively  appeared  that  the  defendant  bad  a  valid  trade-mark,, 
and  the  defendant  was  conseqnently  entitled  to  have  the  jury  in- 
structed that,  as  matter  of  law,  the  fact  had  been  sufficiently  proven. 

The  trial  judge  not  only  refused  the  defendant's  request  to  that 
^ect,  and  Ifit  the  jury  ^ree  to  determine  the  question  either  way 
as  one  of  ftict,  but  he  also  told  them  that,  if  the  defendant  had  a 
trade-mazk,  it  was  the  end  of  plaintiffs  case.  The  importance  of 
this  error  becomes  evident  when  it  is  considered  that  the  jury,  in 
finding  for  the  plaintiff,  as  they  did,  may  have  based  their  finding 
upon  the  fact  fonnd  by  them,  irrespective  of  the  other  questions  in 
the  case,  that  the  defendant  had  no  trade-mark.  They  should  have 
been  instructed  that  the  defendant  had  established  a  valid  trade- 
mark, and  that  it  was  for  them  to  determine  whether  or  not  the 
plaintiff  had  in&inged  upon  it,  and  that,  if  he  did.  It  remained 
to  be  Been  whether  the  defendant,  in  issuing  and  sending  the  letter 
in  question,  had  kept  within,  or  stei^>ed  beyond,  justifiable  limits. 
The  instructions  given  the  jury  as  a  whole  contain  nothing  which 
cnred  the  error  already  pointed  out,  and  hence  a  reversal  of  the 
judgment  cannot  be  avoided.  This  being  so,  it  is  unnecessary  to 
«>?iBider  any  of  the  other  questions  aigned  upon  the  appeal. 

Judgment  appealed  from  reversed,  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event.   All  concur. 

MacLEAK,  J.  (concurring).  This  action  was  brought  to  recover 
damages  as  for  an  allied  libel  by  the  defendant  of  and  concern- 
ing the  plaintiff  in  his  business  of  manufacturer  of,  and  dealer  in, 
an  insecticide.  The  appellant  and  its  predecessors  in  business 
bad  prepared  and  sold  an  insecticide  put  up  in  boxes  bearing  a  la- 
bel upon  which  was  duly  displayed,  as  its  trade-mark,  the  arbitrary 
word  "Roochsault,"  which  name  was  registered  in  the  patent  office 
at  Washington  as  a  trade-mark.  The  respondent  put  up  and  sold 
a  preparation  of  his  own  in  boxes  which  bore,  with  other  matter, 
the  words  *%tern'8  Insectago."  It  does  not  appear  that  this  arbi- 
trary word  was  ever  registered.  Subsequently,  Stem  caused  his 
label  to  be  altered  by  placing  thereon,  in  prominent  type,  the 
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words  "Warranted  Chemical  Roach  Salt,"  the  last  nine  letters  be- 
ing printed  in  capitals,  but  not  so  ob  to  indicate  very  plainly 
whether  as  one  word  or  two.  After  this  change  of  label,  the  defend- 
ant, in  writing,  notified  the  plaintiff  that  it  had  been  informed  that 
he  was  "using  the  word  Tloachsault'  *  •  •  in  connection  with 
An  insecticide";  stated  that  such  use  was  wrongful,  because  in 
Tiolation  of  the  exclusive  rights  secured  by  United  States  trade- 
mark for  the  word  "Boachsaalf';  and  requested  faim  to  immediately 
4liscontinue  the  nse  of  the  word  "Boachsanlt."  To  this  the  plain- 
tiff replied:  bdieve  I  have  a  perfect  right  to  call  my  Tnsectago' 
A  'Roachsalt,'  and  I  shall  continue  to  do  so,  unless  restrained  by 
the  courts."  Then  the  defendant  company  wrote  to  its  customers 
that  it  had  recently  come  to  its  knowledge  that  its  business  word 
and  trade-mark,  "Roachsault,"  was  being  unlawfully  placed  upon 
the  labels  of  an  insecticide  with  which  it  had  no  connection,  add- 
ing: "Confident  that  all  honest  and  fair-minded  dealers  will  sus- 
tain ns  in  oar  position  against  snch  robbery  of  our  property  (oar 
trade-mark  word),  we  nevertheless  desire  to  give  everybody  notice 
that  we  shall  hold  responsible,  both  civilly  and  criminally,  all  par- 
ties who  deal  in  or  keep  any  insecticide  which  is  put  up  or  sold 
under  any  name  or  label  which  includes  our  word  *RoachBault,' 
or  any  imitation  of  that  word.  We  call  attention  to  the  following 
extracts  from  the  Penal  Code  of  the  state  of  New  York,"— which 
extracts  were  sections  364-3G8  and  section  15  of  the  Penal  Code. 
It  appeared  apon  the  trial  that  no  chemical  was  known  as  '*Boach- 
-saulf*  or  'TEtoach  Salt."  The  jury  returned  a  verdict  for  the  plain- 
tiff. As  intimated  above,  it  was  alleged  and  proven  that  the  word 
"Roachsault"  was  first  adopted  and  used  by  another  corporation,  to 
whose  business  of  making  and  selling  insecticides  the  defendant 
succeeded,  and  that  by  assignment  it  became  the  sole  owner  thereof, 
-and  that  the  same  was  registered  in  the  United  States  patent  office. 
There  was  ample  proof  of  a  valid  trade-mark  in  the  word,  and  there 
being  no  attempt  at  contradiction  of  the  fact,  of  which  something 
had  been  made  upon  the  trial,  the  defendant  was  entitled  to  n 
charge  to  that  effect  upon  due  application;  but  the  court,'  upon 
request  in  writing  to  charge,  "First,  defendant  had  a  valid  trade- 
mark in  the  word  'Roachsault,' "  replied,  "The  first  request  I  de- 
cline, and  leave  the  question  to  the  jury;"  to  which  the  defendant 
excepted.  For  aught  that  appears,  the  jury  may  have  reached  their 
-conclusion  in  favor  of  the  plaintiff,  premising  snch  conclusion  upon 
the  fact  that  defendant  was  not  entitled  to  any  trade-mark  or  any 
protection  of  it  This  is  the  more  probable,  in  view  of  the  fact 
that  the  learned  justice  had  already  said  to  the  jury:  "If  this  was 
■A  trade-mark,  then,  of  course,  that  ends  this  action,  and  yoor  ver- 
dict must  be  for  the  defendant."  Under  this  charge,  and  the  leaving 
of  the  proven  fact  in  abeyance,  it  would  seem  to  follow  that  the 
jury  must  have  found  that  the  word  "Roachsault"  was  not  a  trade- 
mark. Again,  the  court  said:  "If  this  was  a  trade-mark,  and  this 
letter  was  issued  in  regard  to  an  infringement  of  it,  it  would  not 
be  a  libel;  it  would  be  justified,  and  the  defendant  would  be  enti- 
lled  to  a  verdict."  This  seems  to  say,  in  effect,  that  the  allied  de- 
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famatory  matter  was  privileged,  if  the  jury  should  find  as  a  fact 
that  it  had  not  been  contradicted  by  the  plaintiff.  But,  when  the 
court  was  requested  to  charge  that  the  letter  and  the  quotations 
from  the  Penal  Code  sent  by  the  defendant  to  its  customers  were 
privileged,  the  court  refused,  against  the  exception  of  the  defend- 
ant This  was  also  error.  The  question  of  privilege  was  a  ques- 
tion of  law.  Klinck  v.  Colby,  46  N.  Y.  427;  Hamilton  v.  Eno,  Si 
N.  T.  116, 122;  Byam  v.  Collins,  111  N.  Y.  143,  150, 19  N.  E.  75,  2  L. 
R.  A.  129.  B^rthermore,  the  court,  on  4)eing  requested  to  charge 
that  unless  the  defendant's  acts  were  malicious  the  plaintiff  could 
not  recover,  also  declined,  against  the  exception  of  the  defendant. 
This,  too,  was  error.  Proof  of  the  validity  of  the  trade-mark  re- 
maining uncontradicted,  the  pnblication  was  privileged,  because 
both  the  one  making  and  the  one  receiving  the  communication 
were  interested  therein,  and  the  court  should  have  so  charged. 
The  presumption  of  malice — Malice  in  law" — disappears  on  proof 
that  the  occasion  was  privileged,  and  the  plaintiif,  to  defeat  this 
defense,  must  prove  actual  malice, — ^"malice  in  fact."  The  court 
also  refused,  against  exception,  to  admit  evidence  bearing  upon 
actual  malice;  but  this  need  not  now  be  commented  upon,  because 
the  court  improperiy  refused  to  charge  that  actual  malice  was  part, 
and  a  very  important  part,  of  the  plaintiff's  case.  The  judgment 
should  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event 


(44  App.  Div.  605.) 

CUTTER  T.  GUDEBSOD  BROS.  CO. 
(Supreme  Conrt»  Appellate  DIvlBlon.  Second  Department.  November  28,  18M.) 

1.  fosoLTBNT  Corporation  —  Assionubnt  for  Crbditob8  —  Assets  —  Trade 
Hark  and  Trade-Nakb — Asbignbb'b  Rights. 

An  assignment  by  an  insolvent  sllk-mannfactarlng  corporation  for  the 
benefit  of  creditors  does  not  carry  with  It  to  the  assignee  Its  exclusive 
right  to  the  use  of  a  trade-mark  and  trade-name  of  one  of  Its  Incorpo- 
rators, BO  as  to  entitle  tlie  assignee  to  sell  such  right  as  against  the  orig- 
inal owiwr. 

S.  Sakb. 

The  right  to  vend  property  assigned  for  the  benefit  of  creditors  passed 
to  the  assignee,  though  a  trade-name  thereon,  which  his  assignor,  a  cor- 
poration, was  entitled  to  use  exclusively,  did  not,  but  the  right  is  limited 
to  the  pnq;>erty  In  exlstmce. 
8.  Sake. 

A  manufacturer  of  ^ool  silk,  who  had  acquired  an  extensive  reputa- 
tion, transferred  to  a  corporation,  which  he  had  organized  to  continue  Its 
manufacture  and  sale,  a  quantity  of  spool  cabinets  bearing  his  name 
burned  therein,  for  distribution  among  retail  dealers.  They  were  so  con- 
structed that  to  remove  the  name  would  destroy  their  value  as  property. 
Udd,  that  as  he  bad  voluntarily  devoted  the  cabinets,  with  the  name 
thereon,  to  the  use  of  the  corporation,  with  the  right  to  sen  the  same,  the 
corporation's  assignee  for  the  benefit  of  creditors  acquired  the  same  right, 
and  &  purchaser  from  him  was  entitled  to  be  protect^  in  their  use. 
i.  Uas  or  Cobposatb  Nahb— Rioht  to  Enjoin. 

Where  a  apool-silk  manufactorer  merged  his  boslness  Into  a  corpora- 
tion, giving  It  his  name,  he  could  not  enjoin  the  use  <tf  the  corporate 
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name  by  others,  there  bedng  notblng  In  the  charac^  of  the  article  pro- 
duced conveylDg  the  idea  of  personal  ability  and  Icnowledge  In  Its  pro- 
duction superior  to  ordinary  artisans  skilled  In  the  trade,  bo  as  to  mislead 
the  pnbllc  to  beUeve  It  was  purchasing  the  resolts  of  hit  penonal  skill- 
Appeal  from  special  term,  Kinga  couuty. 

Injunction  by  John  D.  Cutter  a^inst  Gudebrod  Bros.  Company 
to  restrain  the  use  of  trade-names.  From  a  iudgment  in  favor  at 
plaintifF;  defendant  appeals.  Modified. 

Ai^ued  before  GOODB^CGQ,  P.  J.,  and  CUIiLEN,  BABTLETT, 
HATCH,  and  WOODWABD,  JJ. 

G-.  H.  Crawford,  for  ai^llant. 
B(^rt  B.  Honeyman,  for  respondent. 

HATQH,  J.  When  this  case  was  before  ns  upon  a  former  ap- 
peal (36  App.  Div.  S62,  65  N.  Y.  Supp.  298)  we  hdd  that  the  plaintiff 
had  a  property  right  in  his  own  name,  of  which,  under  the  circmn- 
stances,  he  could  not  be  deprived,  and  of  which  he  might  avaU  him- 
self for  the  purpose  of  business  use  without  infringing  the  right  of 
any  other  person  or  corporation.  We  also  held  that  the  defendant 
acquired  no  title  to  the  name  of  the  [daintiff  of  vhieh  it  might 
make  use  as  a  trade-name,  except  so  far  as  it  obtained  the  right 
to  vend  the  spools  of  silk  which  were  manufactured  by  the  corpora- 
tion, and  other  property  purchased  by  it.  The  exception  proceeded 
upon  the  ground  that,  as  the  purchase  was  made  of  the  property 
of  the  corporation,  the  right  to  again  sell  passed  with  the  par- 
chase,  and,  the  manufacture  being  in  fact  Gutter's,  there  could  be 
no  misrepresentation.  The  former  decision,  therefore,  is  limited  to 
these  particular  questions,  and  cannot  be  regarded  as  authority  for 
anything  beyond.  The  judgment  which  has  been  rendered  restrains 
the  defendant  from  using  the  word  "Cntter*'  upon  or  in  connection 
with  silks  or  products  of  any  kind  not  manufactured  by  or  nnder 
the  direction  of  the  plaintiff,  and  from  in  any  other  manner  or 
fOTm  using  the  plaintiff's  name,  except  to  sell  the  spools  of  silk  which 
the  defendant  purchased  of  the  agents  of  the  corporation  and  of 
the  assignee.  The  profits  which  have  been  earned  by  the  use  of 
the  woM  ''Cotter"  are  directed  to  be  paid  over  to  the  plaintiff, 
together  with  sach  damages  as  the  plaintiff  may  have  sustained  by 
such  use  of  his  name;  and  a  reference  is  ordered  for  the  purpose 
of  arriving  at  the  amount  of  these  sums.  The  very  full  discussion 
which  the  case  has  already  received  readers  further  elaboration  of 
the  facts  unnecessary.  We  are  only  required  to  dispose  of  the  ques- 
tions BO  ably  presented  by  the  learned  counsel  for  the  defendant, 
and  these,  for  the  most  part,  are  questions  of  law.  It  Is  the  con- 
ceded fact  that  there  exists  no  formal  written  transfer  by  John 
D.  Cotter  to  the  corporation  confdtring  upon  the  latter  axqr  right 
whatever  to  nse  his  name,  as  a  trade-mark  or  otherwise,  in  and 
about  the  business  carried  on  by  it.  The  agreement  which  was  made 
by  the  members  of  the  firm  of  John  D.  Cutter  &  Co.  with  the  cred- 
itors of  the  Cutter  Silk  Manufacturing  Company  is  the  only  one 
in  which  the  trade-names,  were  particularly  specified;  but  neither 
the  corporation  nor  the  defendant  was  a  party  to  that  agreement. 
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and  can  take  nothing  thereby.  In  its  last  analysis,  the  defendant's 
claim  to  the  right  to  use  the  plaiiiti£rs  name  in  its  bueiness  is 
founded  upon  some  supposed  equitable  considerations,  which  confer 
an  equitable  rights  rather  than  upon  a  legal  obligation  created  by 
contract  to  do  or  not  to  do  a  particular  thing.  The  argument  is 
supported  by  authorily  ajnbsing  out  Gt  the  determination  of  indi- 
Tidval  corporate  rights,  wher^  the  cont^iding  parties  supported 
their  claims  based  upon  a  contract  exjH'esaed  or  implied,  and  the 
conrta  have  disposed  of  tb«  questions  inTolved  by  asserting  a  rifi^t, 
the  product  of  a  contract,  or  restndning  an  act  the  commission  of 
which  would  operate  as  a  fraud,  either  actual  or  constructive.  In 
the  present  case,  for  the  purposes  of  the  argument,  we  may  con- 
cede {without  deciding  that  when  John  D.  Gutter  &  Ck>.  transferred 
its  business  and  the  proper^  to  the  corporation,  and  the  stoclc- 
hoUers  subscribed  for  its  stock  based  upon  the  representation  of 
Cotter  and  in  the  belief  that  all  of  the  trade-marks  and  trade-names 
of  Cutter  &  Co.  had  been  transferred  to  the  corporation,  an  equi- 
taUe  e«to(^)el  mig^t  exist  in  their  favor  and  in  favor  of  the  cor- 
poration against  Cntter,  under  tl^  operation  of  which  he  would  be 
denied  a  right  either  to  start  a  business  in  competition  with  it,  or 
withdraw  from  the  concern  his  name  and  trade-marks,  or  prohibit 
their  ase.  We  may  go  further,  and  for  the  same  purpose  admit  that, 
as  between  Cutter,  the  corporation,  and  its  stockholders,  the  former 
was  under  a  binding  obligation  to  allow  the  use  of  his  name  and 
trade-marks  by  the  latter  so  long  as  such  business  was  carried  on 
by  the  corporation  as  a  going  concern.  But  these  concessions,  as 
we  view  the  case,  wonid  not  inure  to  the  boieflt  of  the  defendant. 
It  was  not  interested  in  the  corporation,  either  as  a  stockholder 
or  oth^wise,  and  no  representation  was  made  to  it  by  Cutter  or  by 
any  other  person  aside  from  what  appeared  in  the  articles  of  incor- 
poration and  the  acts  thereunder.  Its  only  interest  was  as  a  pur- 
chaser of  the  corporate  property  from  the  assignee,  and  the  most 
it  could  possibly  obtain  by  such  purchase  was  the  property  which 
the  corporation  owned,  and  such  rights  as  to  which  it  h^d  title. 
It  obtaii^  none  of  the  individual  property  of  the  stockholders,  as 
to  name  or  otherwise,  nor  could  it  obtain  any  right  as  a  right  of 
property  which  existed  in  favor  of  the  corporation  or  its  stockhold- 
ers, as  a  persona]  right  to  it  or  them  created  by  law,  to  prevent  the 
working  of  a  wrong.  Such  a  right  is  not  a  property  right;  it  is 
a  protection  which  equity  gives  to  the  individual  or  corporation, 
and  is  phonal  alone.  As  the  defendant  has  not  been  led  to  pur- 
chase by  reason  of  any  such  condition,  so  no  basis  exists  upon 
which  the  rule  of  law  can  be  founded  in  its  favor.  Bigelow,  Estop, 
^th  Ed.)  p^  597.  Whai,  therefore,  this  corporation  made  its  as- 
signment  for  the  benefit  of  creditors,  both  it  and  its  stockholders 
c^sed  longer  to  have  any  personal  interest  which  was  the  subject 
of  protection  in  the  name  of  John  D.  Cutter,  or  in  the  particular 
trade-marks,  names,  or  letters  which  he  had  formerly  used,  and 
which  were  continued  to  be  used  in  the  corporate  business.  Under 
the  circumatances  of  this  case  it  is  quite  apparent  that  whatever 
right  the  corporation  or  its  stockholders  obtained  in  and  to  the 
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trade-names  of  the  plaintiff  ceased  with  the  assignment,  as  it  is  not 
made  to  appear  that  thereafter  they  possessed  any  right  wliich 
conld  be  prejudiced  by  restoring  to  the  plaintiff  his  name  and  trade- 
marks, whether  the  former  right  of  use  be  called  a  license,  or 
whether  it  rested  upon  a  higher  right,  and  a  more  secure  basis. 
The  transfer  made  by  the  assignee  was  such  right  as  the  operation 
of  law  vested  in  him,  and  this  could  not  embrace  either  knowledge 
or  name,  in  the  absence  of  an  agreement  of  transfer  sufficient  for 
that  purpose.  The  decisions  cit^  npon  the  former  appeal  sustain 
this  doctrine.  There  are  no  equitable  considerations  arising  out 
of  the  use  made  by  Gutter  of  his  name  in  the  business  of  the  cor- 
poration to  which  the  defendant  can  lay  any  claim.  It  iras  not  a 
party  thereto.  It  knew,  or  ought  to  have  known,  that  th««  was 
no  written  transfer;  and  it  was  chai^eable  with  knowledge  that 
such  right  would  not  pass  as  a  property  right,  in  the  absence  of  an 
unequivocal  transfer.  The  fact  of  use  did  not  convey  snch  knowl- 
edge, as  it  was  entirely  consistent  with  a  revocable  license.  It  fol- 
lows, therefore,  that  the  name  of  tiie  plaintiff  did  not  pass  by  the 
sale  made  by  the  assignee,  and  that  the  defendant  acquired  no 
right  thereby  to  the  use  of  such  name,  or  of  the  marks  and  symbols 
which  were  usually  adopted  in  connection  therewith. 

This  brings  ns  to  consider  what  property  and  right  passed  to  the 
assignee  by  virtue  of  the  assignment.  That  the  tangible  property 
so  passed  we  have  already  held,  and  with  such  properly  passed  the 
right  to  vend  the  same,  even  though  the  name  of  John  D.  Cutter  ap- 
peared thereon.  So  far  as  the  spools  containing  this  name  npon 
the  end  are  concerned,  the  right  was  limited  to  vending  those  then 
in  existence,  and  did  not  carry  with  it  the  right  to  continue  the 
use  of  the  name  upon  the  spools  manufactured  and  vended  by  the 
defendant.  The  cabinets  which  were  the  property  of  the  corpora- 
tion at  the  time  of  the  assignment  stand  upon  a  different  footing, 
and  the  right  of  their  use  rests  upon  a  different  l)asis.  They  were 
used  by  retail  dealers  for  holding  spools  of  silk.  They  consisted 
of  a  little  case,  with  a  number  of  shallow  drawers,  containing  the 
spools,  arranged  for  their  convenient  display.  Upon  the  front  of 
the  cabinet,  and  burned  into  the  wood,  were  the  words  'Hitter's 
Spool  Silk."  The  cabinets  were  of  different  sizes,  but  all  were  similar 
in  design,  were  used  for  the  same  purpose,  and  all  had  upon  them 
the  quoted  words.  It  is  quite  evident  that  use  of  these  cabinetf< 
could  not  be  made  without  use  of  the  name  burned  thereon.  To 
remove  this  name  would  destroy  the  cabinet,  either  in  whole  or  in 
part.  To  cover  it  up  would  doubtless  destroy  its  appearance,  and. 
as  much  of  its  value  consists  in  a  tasty  air,  as  it  was  constructed 
for  the  purpose  of  display,  it  is  easily  seen  that  any  change  would 
tend  to  destroy  its  v^ne  as  pro^rty.  Aside  from  any  considera- 
tion of  the  passing  of  this  name  as  property  under  the  assignment, 
it  is  clear  that  the  plaintiff,  when  he  transferred  these  cabinets  to 
the  corporation,  transferred  them  in  their  entirety  as  they  were. 
The  name  was  so  far  a  part  of  the  physical  prox>erty  as  not  to  admit 
of  severance,  and,  as  this  transfer  was  the  voluntary  act  of  the 
plaintiff,  we  think  he  must  be  held  to  have  devoted  the  use  of  the 
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cabinet,  with  the  name  upon  it,  to  the  use  of  the  corporation,  and 
that  the  transfer  of  the  cabinet,  either  by  assignment  or  sale  or 
bj  operation  of  law  carried  with  it  the  right  of  use  of  the  same  in 
the  same  condition  as  it  was  used  bj  the  corporation.  Caawell  t. 
Hazard,  121  N.  Y.  484,  24  N.  E,  707;  Id.,  50  Hun,  230,  2  N.  Y.  Sapp. 
783.  As  the  assignee  took  the  title  to  this  property,  he  acquired 
the  right  to  sell  the  same  in  the  same  condition  as  he  received,  it, 
and  the  purchaser  is  to  be  i^otected  in  its  use.  Intangible  rights 
of  property  as  trade-marks  and  trade-names  are  recognized  in  the 
law  as  constituting  propei*^,  and  pass,  under  an  assignment  for  the 
benefit  of  creditors,  to  the  assignee,  subject,  however,  to  certain 
exceptions,  Kidd  v.  Johnson,  100  U.  S.  617,  25  L.  Ed.  769;  Hegeman 
V.  H^eman,  8  Daly,  1;  Warren  v.  Thread  Co.,  134  Mass.  247.  The 
exception,  so  far  as  important  to  any  question  arising  in  this  case, 
in  which  the  name  does  not  pass,  is  where  the  pecuniary  value  of  the 
name  is  so  far  derived  from  the  personal  skill  or  knowledge  of  the 
person,  or  the  qualities  of  the  article  produced  are  inseparable  from 
the  personality  of  the  producer  in  such  sense  tliat  the  general  pub- 
lic is  led  to  bi^eve  tiiat  the  product  is  a  product  of  the  particular 
person  whose  name  is  used.  Under  such  circumstances  the  right 
of  use  of  the  name  does  not  pass,  for  the  reason  that  the  public  would 
be  misled  and  deceived,  and  the  particular  person  be  defrauded. 
Higgins  Co.  v.  Higgins  Soap  Co.,  144  N.  Y.  462,  39  N.  E.  490.  In 
the  present  case  the  name  of  the  corporation  was  the  "Cutter  Silk 
Sdanofacturing  Company."  The  plaintiff  did  not  trtmsfer  this  name 
to  the  company  from  the  i»^operty  of  John  D.  Cutter  &  Co.  Thift 
was  a  name  adopted  for  the  corporation,  and  it  belonged  to  the  cor- 
poration quite  indepoident  ot  any  right  which  the  plaintiff  pos- 
sessed, and  quite  independent  of  any  property  which  either  he  or 
his  company  transferred.  This  name  was  a  property  right,  and  it 
belonged  to  the  corporation  as  much  as  the  name  of  John  D.  Cutter 
belonged  to  him.  The  former  decision  made  the  basis  of  the  plain- 
tiff's injunction  to  depend  upon  the  fact  that  the  use  of  his  name 
tended  to  mislead  the  public  by  conveying  the  belief  that  they  were 
obtaining  goods  manufactured  by  or  under  the  supervision  of  John 
D.  Cutter,  and  that  thereby  the  public  might  be  deceived  and  de- 
franded.  This  reasoning  had  reference  to  the  name  and  initials  of 
the  plaintiff  as  they  were  used  upon  the  ends  of  the  spools.  The 
question  was  not  considered  in  connection  with  the  name  of*  the 
corporation,  and  in  this  aspect  it  is  quite  different.  Ko  matter 
what  might  be  the  plaintiff's  attitude  to  the  corporation,  whether 
he  remained  a  member  of  it  or  was  in  active  hostility  to  it,  having 
once  used  and  christened  the  corporation  with  this  name,  he  forever 
remained  powerless  to  prevent  its  use  by  the  corporation  as  a  going 
concern. 

While  mnch  may  be  said  in  favor  of  the  fact  that  the  defendant 
acquired  the  right  to  advertise  itsdf  as  the  successor  of  the  corpora- 
tion by  reason  of  its  purchase  from  the  assignee,  yet  we  do  not  find 
it  necessary  to  determine  such  question.  It  is  not  clear  that  the 
assignment  worked  a  dissolution  of  the  corporation.  Probably  it 
did  not.   But  whether  it  did  or  not  is  not  presently  of  consequence. 
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The  corporation  had  tiie  right  to  the  nse  of  its  nftme,  and,  as  we  shall 
presently  ^ow  that  the  general  public  conld  not  be  misled  by  such 
use,  it  alone  is  interested  in  the  question.  The  plaintifl  is  not  con- 
cerned with  such  matter,  and  has  no  standing  to  champion  the 
corporation's  cause.  He,  having  allowed  the  use  of  hia  name  with 
which  to  baptize  the  corporation,  cannot  complain  of  those  who 
thereafter  make  use  of  it,  unless  he  is  in  some  measure  defrauded, 
or  the  public  is  deceived;  and,  as  he  could  only  be  d^auded  in 
connection  with  a  fraud  upon  the  public,  snch  consideration  alone  be- 
comes of  consequence.  The  public  conld  only  be  dec^ved  by  snp- 
posing  that  the  manufactured  article  was  the  product  of  the  plain- 
tiff, nmde  by  him,  or  under  his  supervision.  When  Cutter  merged 
his  business  into  a  corporation,  he  thereby  parted,  in  a  considerable 
sense,  with  his  individuality.  It  was  saved  only  by  using  his  name 
as  a  part  of  the  corporate  name,  but  this  was  not  so  used  as  to  in- 
dicate the  personal  product  of  his  skill.  We  do  not  And  in  the  rec- 
ord that  plaintifTa  manufacture  was  by  any  particidar  formnla  or 
any  secret  jwocess.  It  was  care  in  manufacture,  and  such  care 
produced  a  standard  article  known  to  the  trade.  There  is  nothing 
in  the  character  of  the  article  produced  which  conveys  the  idea 
of  personal  ability  and  knowledge  in  its  production  superior  to  that 
possessed  by  the  ordinary  artisans  skilled  in  the  trade.  If  plain- 
tiff had  died,  the  business  might  have  been  carried  on  under  the 
same  name,  with  no  thought  by  any  person  that  the  public  was 
being  misled  and  defrauded  into  the  bdief  that  they  were  purchasing 
the  results  of  plaintiff's  personal  skill.  The  frequency  of  the  con- 
tinued use  of  such  names  in  connection  with  a  standard  article  of 
manufacture,  long  after  the  orig^al  founder  has  passed  away,  is 
practically  conclusive  of  the  fact  that  the  public  come  to  under- 
stand that  the  name  has  no  personal  significance  except  as  an  indi- 
cator of  the  standard  character  of  the  article,  which  may  be  either 
good  or  bad.  The  name  Axes  the  kind  and  quality  of  the  article, 
and  is  not  understood  as  designating  the  person.  Hoxie  v.  Chanev. 
143  Mass.  592, 10  N.  E.  713;  Leather-Cloth  Co,  v.  American  Leatber- 
Gloth  Go,,  11  Jur.  (N.  S.)  613.  The  fact  that  a  corporation  was 
formed  for  the  puipose  of  manufacture  conclusively  presumes  a  man- 
agement of  the  business  independent  of  any  one  person.  The  cor- 
poration is  managed  by  officere  and  agents.  Its  life  is  not  meas- 
ured by  that  of  a  particular  individual,  and  it  contemplates  that 
its  business  will  be  carried  on  as  the  will  of  the  stockholders  shall 
be  made  manifest  by  their  votes.  This  creates  a  condition  where 
the  founder  may  cease  to  have  any  connection  with  the  business, 
even  though  it  bears  his  name;  but  the  right  of  the  corporation  to 
conduct  its  business  will  not  thereby  be  destroyed.  In  the  absence, 
therefore,  of  facts  showing  that  the  business  is  dependent  npon 
the  particular  ^ill  and  knowledge  of  the  person,  and  that  the  pub- 
Uc  do  or  are  likely  so  to  understand  it,  the  founder  has  no  more 
interest  therein  than  any  other  stockholder,  and  has  no  standing 
to  interfere  with  the  use  of  the  corporate  name  by  another. 

If  we  are  right  in  these  conclusions,  it  follows  tMt  the  judg- 
ment should  be  modified  by  limiting  the  operation  of  the  Injunc- 
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tioo  to  a  PCBtraint  of  the  use  of  the  name  of  the  plaintiff  upon  the 
ends  of  the  spools  of  silk  in  any  form,  and,  as  modified,  the  judg- 
mesit  ahould  be  afBnned. 

Judgment  modifled  In  accordance  with  i^lnlon  of  HATCH,  vlthont  costs 
«t  appeal  to  either  j/axtj.  AU  concnr. 


WELLS  T.  BETTS. 

<8apr«ne  Coort,  Appellata  DlTislon,  Third  Department   November  21,  .1899.) 

1.  Wifb's  Wili<~Vai.iditt— HuBBANn'B  Capacitt  to  6oe. 

A  baflband  under  no  legal  dlaablllty  haa  capacity  to  ane  to  sat  aside  Ub 
deceaaed  irlfe**  wUl  on  account  of  imdoe  influence,  or  on  account  of  her 
Tiolation  of  a  contract  to  bequeath  property  to  him,  nnder  Code  Clr.  Proc. 
I  2653a,  providing  that  any  person  Interested,  as  heir  at  law,  next  a' 
kin,  or  "otherwise,"  In  an  estate  affected  or  attempted  to  be  disposed  of 
by  a  will  admitted  to  probate,  or  any  heir  at  law  or  next  of  kin  of  a 
testator,  may  test  the  validity  or  Invalidity  of  the  probate. 
%  Same— LiHrrATioNei. 

Under  Code  Civ.  Proc.  6  2653a,  providing  that  a  person  Interested  In  an 
estate  or  a  "wIU  admitted  to  probate  within  two  years  prior  to  the  pas- 
sage of  said  section"  may  sue  to  test  the  validity  of  the  same,  and  that 
tbe  action  brought  as  provided  said  Becti<m  shall  be  commenced  within 
two  yean  afta  the  will's  probate,  aocli  limitation  appUes  to  ail  wills  pro- 
ba,ted  after  the  passage  ot  the  act 
Sams— Plbadiko— Dbmorbbr— UnpLionr. 

The  fact  that  two  causes  of  action  are  Improperly  united  In  a  complaint 
Is  mavallsble  unless  objection  thereto  Is  raised  by  demurrer. 

Appeal  from  trial  term,  St.  Lawrence  county. 

Action  by  John  L  Weltai  against  Anna  R.  Betts  to  aet  aside  a  will. 
From  4  }adgment  diamlBsing  the  compUtint,  plaintiff  ai^eals.  Re- 
versed. 

Appeal  from  a  judgment  dlnnlsslng  tbe  complaint,  directed  by  the  court  up- 
<»i  the  motion  of  tbe  defendant,  made  upon  the  comiriaint,  upon  the  grounds 
(1)  that  ttie  plalntitr  had  not  capacity  to  sue,  under  section  2(S3a  ot  the  Code 
of  Clvfl  Procednre;  (2)  that  there  are  Improperly  united  in  the  complaint  two 
causes  of  action,— one,  apparently  under  section  2653a  of  the  Code,  to  set  aside 
the  probate  of  a  will,  and  the  other  for  a  breach  of  mutnal  agreements  to 
make  wllls,  for  which  no  relief  could  be  granted  In  this  action.  The  court 
granted  tbe  motion.  The  complaint  alleses:  That  the  plaintiff,  John  I.  Wells, 
In  the  year  1844  married  HuldHh  G.  Wells.  The  defendant  Is  the  sole  sur- 
Tlvlng  child  of  said  marriage.  That  the  plaintiff  and  the  said  Hnldab  G. 
Wdls  llTed  together  w  A  small  farm  at  about  100  acres  until  the  time  of  her 
death,  at  Madrid.  St  Lawrence  county,  N.  T.  That  the  title  to  about  40  acres 
of  said  Arm  was  In  the  wife,  Huldah  G.  Wells.  That  the  dwelling  house, 
bams,  and  other  farm  buildings  were  situate  on  said  40  acres,  and  that  the  re- 
maining portion  of  said  farm  belonged  to  the  plaintiff.  That  at  the  time  of  the 
commencement  of  fbe  action  the  plaintiff  was  In  poasesslMi  of  tbe  farm,  In- 
^iding  tbe  part  belonging  to  his  wife.  That  in  1887  the  plaintiff  and  Huldah 
O.  Wells  entered  Into  an  agreement  to  make  reciprocal  cross  wills,  each  be- 
qaeatblng  and  devIslDg  to  the  survivor  the  use,  occupation,  and  poraesslon  of 
his  portlim  of  aaU  tann  or  premises  for  and  during  the  lltettane  of  the  sur- 
Ttror.  That,  pnrauant  to  such  agreement  plaintiff  duly  made  and  executed 
Us  hut  will  and  testament,  devlsbig  and  bequeathing  unto  Huldah  O.  Wells 
dnttac  the  period  af  her  natural  Ufe  the  full  and  free  use,  occupation,  posses- 
sion, and  ^oyment  of  the  premises  owned  by  him;  and  at  the  same  time 
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the  Bald  Hnldah  Q.  Wells  duly  made  and  execnted*  her  will  and  testament,  by 
the  terms  of  which  she  devised  and  bequeathed  unto  this  plaintiff,  during  the 
period  of  blB  natural  life,  the  fuU  and  free  use,  occnpalioa,  possession,  and 
enjoyment  of  the  premises  which  she  owned,  to  wit,  the  said  40  acres.  That 
said  reciprocal  wills  were  In  existence  at  the  time  of  the  death  of  the  wife, 
Hnldah  G.  Wells.  Tliat  at  the  time  of  her  death  she  was  the  owner  of  the 
said  40  acres.   That  on  or  about  the  6th  day  of  September,  the  aald 

Huldah  6.  Wells  made  another  will,  by  which  she  devised  or  attempted  to 
devise  unto  the  defendant,  Anna  R.  Betts,  the  said  40  acres.  That  at  tbe 
time  of  the  execution  of  aald  alleged  will,  to  wit,  on  the  6tb  day  of  Septem- 
ber, 18di,  Uie  said  Hutdah  G.  Wells  had  become  feeble  In  mlud  and  body,  and 
of  unsound  mind  and  memory,  and  Incompetent  to  mafce  a  valid  will,  and  that 
the  defendant,  Anna  R.  Betts,  caused  and  procured  said  Huldah  G.  Wells 
to  make  and  execute  the  said  Instrument  by  nndne  Influence.  That  the  said 
Huldah  G.  Wells  died  June  16,  1896,  and  the  said  will,  which  was  executed 
on  the  6th  of  September,  1694,  was  offered  for  probate  In  the  surrogate's 
court  of  St  Lawrence  county,  and  was  thereafter,  on  the  14th  day  of  Feb- 
ruary, 1898,  admitted  to  probate  by  the  said  surrogate.  That  the  said  Instru- 
ment so  admitted  to  probate  was  not  the  last  will  and  testament  of  the  said 
Huldah  O.  Wells.  That  the  said  Huldah  G.  Wells  was  Incompetent  to  make 
a  last  will  and  testament  at  that  time,  and  that  the  same  was  not  her  free 
act  and  deed,  and  that  she  was  not  at  that  time  of  sound  mind  and  memory. 
And  the  plaintiff  demands  judgment  that  the  probate  of  aald  wlU  be  declared 
invalid,  and  that  said  butrnment  be  declared  invalid. 

Argued  before  PAEKER,  P.  J.,  and  LANDON,  HBKBICK,  PUT- 
NAM, and  MERWIN,  JJ. 

Thomas  ^ratt  and  Geo.  £.  Van  Kennen,  for  a{^)ellant. 
Fred  J.  Merriman  and  John  C.  Keeler,  for  respondent. 

LANBON,  J.  Tlie  plaintiff  has  a  capacity  to  sue,  since  he  rests 
under  no  legal  disability.  The  question  intended  to  be  raised  hy 
the  allegation  of  his  incapacity  is  whether  he  is  embraced  within 
either  ciass  of  persons  to  whom  section  2053a  of  the  Code  of  Civil 
Procedure  gives  the  particular  remedy  therein  provided.  This  ques- 
tion we  proceed  to  consider,  since,  if  the  remedy  is  not  given  to 
him,  the  complaint  was  properly  dismissed,  ^he  section,  as  first 
enacted,  in  1892,  provided  tiiat: 

"Any  person  interested  In  a  will  or  codicil  admitted  to  probate  In  tbis  state, 
as  provided  by  the  Code  of  Civil  Procedure,  may  cause  the  validity  of  the 
probate  thereof  to  be  determined  In  an  acti(m  in  the  supreme  court" 

In  Lewis  v.  Cook,  150  N.  T.  163,  44  N.  E.  778,  it  was  held  that  the 
action  conld  only  be  brought  by  a  person  interested  in  maintaining 
the  will,  and  not  by  one  claiming  in  hostility  to  it  This  conatmc- 
tion  undoubtedly  led  to  the  amendment  of  the  section  in  1897,  enu- 
merating three  classes  of  parties  who  could  bring  the  action,  as 
follows : 

"(1)  Any  person  Interested  as  devisee,  legatee  or  otiierwiee  In  a  will  or  cod- 
icil, admitted  to  probate  In  this  state,  as  provided  by  the  Code  ot  Civil  Pro- 
eedure;  (2)  or,  any  person  interested  as  belr-at-Iaw,  next  of  kin  or  otherwise 
In  any  estate,  any  portion  of  which  Is  disposed  of  or  affected,  or  any  portion 
of  which  is  attempted  to  be  disposed  of,  or  affected  by  a  will  or  codicil  ad- 
mitted to  probate  in  this  atate,  as  provided  by  the  Code  of  C^vil  Procedure, 
within  two  years  prior  to  the  passage  of  this  act;  (3)  or,  any  heir-at-law  or 
next  of  kin  of  the  testator  nuking  sneh  will,  may  eanw  the  valUUty,  or  in- 
validity of  the  probate  thereof  to  bo  detarmlned  la  ao  actloa  in  tbe  suprane 
court"   Lawa  1S07,  c  701. 
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Under  the  facts  alleged  In  the  complaint,  the  plaintiff  in  this 
action  was  the  husband  of  the  testatrix  at  the  time  of  her  death, 
and  tenant  by  the  curtesy  in  her  real  estate,  in  case  the  testatrix 
had  made  no  valid  disposition  of  it.   Hatfield  v.  Sneden,  54  N.  Y. 
280.   If  this  will  is  invalid,  then  he  claims  aa  devisee  under  her 
former  will,  executed,  mutually  and  reciprocally  with  a  will  made  by 
himself,  in  his  favor.   He  thus  alleges  an  interest,  '^otherwise"  than 
as  heir  at  law  or  next  of  kin  of  the  testatrix,  in  the  estate  which 
the  testatrix  attempted  to  dispose  of  or  aftect  by  the  will  in  ques- 
tion.  Thus,  the  case  differs  from  Ocobock  v.  Eeles,  37  App.  Div. 
114,  55  N.  Y.  Supp.  1118.   The  plaintiff  is  a  person  embraced  in 
the  second  paragraph  of  the  amended  sectlcm  above  quoted,  and 
comes  within  a  class  not  embraced  in  the  original  section.  He 
asks  to  have  the  invalidity  of  the  probate  of  the  will  determined. 
Hie  original  section  provided  only  for  the  determination  of  the 
.validity  of  the  probate.   We  must  give  the  effect  to  the  word  "in- 
valid!^," which  the  legislature  intended;  and  as  the  amendment 
followed  shortly  after  the  declaratiou  of  the  law  in  Lewis  t.  Cook, 
sapra,  we  cannot  doabt  that  the  word  was  added  to  change  the  law, 
and  to  embrace  actions  by  the  designated  persons  in  hostility  to 
the  iHTobate  of  the  will.    It  is  true  that  the  second  paragraph  of  the 
amended  section  speaks  of  wills  admitted  to  probate  "within  two 
years  prior  to  the  passage  of  this  act"  (May  22,  1897),  and  this  will 
was  admitted  to  probate  February  14, 1898.   A  literal  reading  might 
restrict  the  remedial  provision  in  behalf  of  persons  interested  in 
the  estate  disposed  of  by  the  will,  or  attempted  to  be  disposed  of,  to 
such  wills  and  codicils  as  were  admitted  to  probate  during  the  two 
years  {Hrior  to  May  22,  1897;  but  such  a  narrow  construction  would,  ' 
uo  doubt,  impute  to  the  legislature  an  intention  contrary  to  the 
fact.    That  intent,  doubtless,  was  to  give  the  act  a  retroactive  ef- 
fect for  the  two  years  prior  to  its  passage.    The  final  paragraph  of 
the  section  provides  that  "the  action  brought  as  herein  provided  shall 
be  commenced  within  two  years  after  the  will  or  codicil  has  been 
admitted  to  probate."   The  limitation  of  two  years  certainly  ex- 
tends to  wills  admitted  to  probate  after  the  passage  of  the  act,  and 
there  seems  to  be  no  doubt  that  the  limitation  was  intended  to  apply 
in  lik«  maimer  to  wills  admitted  to  xH^obate  before  its  passage. 

The  learned  trial  judge  seemed  to  think  that  inasmuch  as  the  com- 
plaint alleged  an  agreement  between  the  plaintiff  and  his  wife  for 
the  execution  of  mutual  wills,  each  in  favor  of  the  survivor,  which 
they  executed,  and  as  the  plaintiff  relied  tipon  it  until  after  the 
death  of  his  wife,  and  is  still  in  possession  of  the  premises,  the  agree- 
ment was  valid,  and  therefore  this  action  is  not  really  brought  to 
•establish  the  invalidity  of  the  probate  of  the  later  will,  but,  rather, 
to  establish  or  quiet  his  title  under  the  former  will  of  his  wife.  It 
may  be  that  the  plaintiff  has  improperly  united  two  causes  of  action, 
but  that  objection  should  have  been  taken  by  demurrer.  Now  it 
may  be  much  easier  for  the  plaintiff  to  establish  the  invalidity  of 
the  probate  of  this  will,  by  which  the  wife  attempted  to  revoke  her 
former  wiU,  and  to  dispose  of  her  real  estate  to  the  prejudice  of  the 
plaintiff,  than  it  is  for  him,  in  the  face  of  such  probate,  to  establish 
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such  facts  as  will  show  that  his  wife's  former  will  is  in  the  nature 
of  an  executed,  irrevocable  contract.  If  he  shall  establish  the  in- 
validity ot  the  later  will,  even  if  he  should  fail  to  estaldish  the 
earlier  one,  his  estate  as  tenant  by  the  curtesy  would  be  confirmed. 
We  think  he  has  the  right,  nnder  the  complaint,  in  the  absence  of  a 
demnrrer,  to  pnrsne  the  remedies  he  seeks. 

llie  judgment  should  be  rereraed;  new  trial  granted;  costs  to 
abide  the  event  All  concur,  except  PUTNAM,  J.,  not  voting. 


(2g  MlBC.  Bep.  230.) 

■    McADAM  V.  FAHEBLL. 

(Sapreme  Oonrt,  Special  Term.  New  York  County.   October,  1890.) 

Vbsdor  and  Pubchaseb— Specific  Pkhformakok— DMcmpTrow— Intentioii. 
The  record  of  title  to  property  contracted  to  be  conveyed  described  the. 
premisea  by  metes  and  bouDds,  placing  the  eaat^n  boundary  parallel  with, 
and  at  a  distance  of  212  feet  9  Inches  from,  a  street.  In  a  Bubseqoent 
coDTeyance  the  distance  was  lessened  to  210  feet  8  */?  Inches,  and  It  was 
explained  that  the  change  was  a  correction  of  error  In  the  prerioaa  con- 
Teyance;  but  such  distance  was  inaccarately  stated  In  both  deeds,  and  In 
subsequent  conyeyances,  under  which  plaintiff  claimed,  and  in  bla  con- 
tract to  convey,  the  distance  was  stated  as  211  feet  1  inch.  Defendant 
refused  to  perform  on  the  ground  that  plaintiff  attempted  to  convey  more 
than  he  owned.  Held,  that  from  the  explanation  accompanylog  the  for- 
mer conveyance,  as  well  as  from  the  fact  that  the  premises  in  question 
consisted  of  house  and  land  Included  within  party  walls  on  each  aide,  the 
Intention  was  to  convey  the  Identical  premises  conveyed  to  plaintiCF,  and 
that  the  error  In  his  deed  was  no  excuse  for  defendant's  failure  to  per- 
form. 

Action  by  George  W.  McAdam,  as  executor,  against  Hattie  J.  Far- 
rell.   Jad^nent  for  plaintiff. 

George  W.  McAdam,  in  pro.  per. 
Wm.  H.  Stockwell,  for  defendant 

SCOTT,  J.  This  is  an  action  to  compel  specific  performance  of 
a  contract  for  the  sale  by  the  plaintiff  and  purchase  by  the  defend- 
ant of  the  premises  described  in  the  contract  or  terms  of  sale,  as 
follows: 

"The  property  la  situated  on  the  southerly  side  of  Twenty-Eighth  street, 
commencing  189  feet  5  inches  easterly  from  the  southeaster^  cwner  of  Twen- 
ty-E!lgfath  street  and  Ninth  avenue,  being  21  feet  5  Inches  In  width  In  front 
and  rear  by  98  feet  9  inches  In  depth  on  either  side,  more  or  leas,  known  as 
Vo.  ^  West  Twenty-Eighth  Street,  boron^  of  Manhattan,  city  of  New 
Trak.'  be  the  said  dimensions  more  or  leas." 

The  defendant  has  refused  to  take  the  title  on  the  ground  that 
plaintiff  could  not  convey  the  easterly  4"/t  inches  of  the  land  ad 
described.  The  property  was,  in  1851,  owned  by  Philo  V.  Beebe 
and  Anson  P.  Beebe.  By  deed  dated  May  1,  1851,  they  conveyed  to 
Jeremiah  Sherwood  premises  No.  228  West  Twenty-Eighth  street, 
described  as  follows: 

"Beginning  on  the  southerly  side  of  Twen^-Elghth  street,  one  hundred  and 
nlnely-one  feet  three  and  three-fourths  Inches  eaaterly  from  Ninth  avenue, 
and  nmning  thence  southerly,  paralld  with  the  avenue,  and  ttonigb  the 
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■center  of  a  party  wall,  nlnety-el^t  feet,  to  the  center  line  of  the  block;  thence 
easterly,  parallel  with  the  street,  twenty-one  feet  five  and  one-quarter  Inches; 
Ihence  northerly,  parallel  with  the  avenue,  and  through  the  center  of  another 
party  wall,  ninety-eight  feet,  to  the  street;  and  thence  westerly,  along  the 
street  twenty-one  feet  lire  and  one-quarter  inches,  to  the  place  of  beginning.*' 

Jeremiah.  Sherwood  reconveyed  to  said  Fhilo  V.  Beebe  and  .Anson 
P.  Beebe,  by  deed  dated  December  — ,  1852,  premises  No.  216  West 
Twenty-Eighth  street,  described  as  follows: 

"Beginning  on  the  southerly  side  of  Twenty-Btghth  street,  one  hundred  and 
eighty-nine  feet  three  and  three-sevenths  iDches  easterly  from  Ninth  avenue, 
and  mnning  thence  southerly,  parallel  with  Ninth  avenue,  and  part  of  the 
way  tbroogh  the  center  of  a  party  wall,  ninety-^ght  feet  nine  inches,  to  the 
center  line  of  the  block;  thence  easterly,  parallel  with  Twmty-Bii^tb  street, 
twenty-one  feet  five  and  one-seventh  inches;  tbence  northerly,  parall^  with 
Ninth  avenue,  and  part  of  the  way  through  the  center  of  a  party  wall,  ninety- 
eight  feet  nine  inches,  to  the  southerly  side  of  the  street;  and  thence  west- 
erly, along  the  southerly  side  of  the  street,  twen^-ons  feet  five  and  one-sev- 
enth Inches,  to  the  place  of  beginning." 

This  deed  contains  the  following  clause: 

"And  It  Is  hereby  stated  in  explanation  that  in  the  conveyajice  made  by  the 
party  of  the  second  part  to  the  party  of  the  first  part,  dated  May  1,  1S51,  and 
recorded  in  Liber  S82  of  Conveyances,  page  829,  a  mlstate  was  nyide  in  the 
bonndarfn,  and,  to  correspond  with  the  party  walte.  the  boundaries  sbonld 
have  been  ae  herein  described,  and  which  are  the  correct  boimdazies  of  the 
premises." 

The  easterly  boundary  line  of  the  premises,  as  conveyed  by  the 
two  Beebes  to  Sherwood,  is  distant  212  feet  9  inches  from  5sinth 
avenoe.  Hie  easterly  line  of  the  premises,  as  reconveyed  by  Sher- 
wood, is  dUitant  210  feet  8*/i  indies^  leaving  a  strip  more  than  2 
feet  wide,  which,  as  it  is  claimed,  was  not  reconveyed  by  Sherwood. 
AU  sabseqnent  conveyances  of  the  property  and  the  contract  be- 
tween the  plaintiff  and  defendant  describe  the  property  as  commen- 
cing 189  feet  8  inches  easterly  from  Ninth  avenue,  and  extending 
easterly  21  feet  5  inches,  which  is  shown  to  be  the  exact  location 
of  the  center  lines  of  the  party  walls  by  the  survey  offered  in  evi- 
dence. The  easterly  line  of  the  premises  as  described  in  the  latter 
deed  and  as  shown  by  the  survey  is  distant  211  feet  1  inch  easterly 
trma  Ninth  avenue,  and,  subtracting  from  that  distance  the  dis- 
tance given  in  the  reconveyance  by  Sherwood,  210  feet  8*/t  inches, 
there  remains  a  atrip  4'/t  inches  in  width  claimed  to  be  outstanding 
in  Sherwood,  and  not  in  the  chain  of  title.  The  plaintiff  has  offered 
testimony  showing  conclnsively  that  the  building  has  been  standing 
since  abont  1851,  but  has  not  proved  that  the  grantees  named  in 
the  several  deeds  in  the  chain  of  title  prior  to  1880  actually  occu- 
pied the  premises  in  suit.  The  plaintiff  Bemands  judgment  for 
q>eciflc  performance.  The  defendant,  by  way  of  counterclaim,  de- 
monda  judgment  for  |1,450  paid  on  account  of  the  purchase  price 
of  the  premises,  with  interest,  and  the  further  sum  of  f 132.50,  ex- 
pense of  examination  of  title  incurred  by  defendant,  with  interest. 
ThSa  last  amonnt  is  admitted  by  the  plaintiff  to  have  been  incurred, 
and  to  be  reasonable  in  amount.  It  is  admitted  that  such  formal 
tenders  as  the  circumstances  required  were  made  upon  both  sides 
at  the  time  set  for  closing.   As  will  be  seen  from  the  foregoing 
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Statement  of  facts,  the  only  question  at  issne  ia  whether  <x  not  the 
reconveyance  from  Sherwood  to  the  Beebea  was  intended  to  cover, 
and  did  in  fact  cover,  the  precise  premises  theretofore  conveyed  by 
the  Beebes  to  Sherwood.  If  it  did,  then  the  title  to  the  whole  prop- 
erty reinvested  in  the  Beebes,  as  if  no  conveyance  from  them  to 
Sherwood  and  from  Sherwood  to  them  had  ever  been  made.  It  i& 
certainly  true  that  the  description  by  metes,  bounds,  and  distances 
in  the  Sherwood  deed  does  not  correspond  with  the  description  in  the 
prior  deed  from  the  Beebea,  and,  assuming  that  both  conveyances 
were  intended  to  cover  a  bouse  as  it  stood  and  now  stands,  neither 
description  fitted  it  accurately.  These  deeds,  however,  most  be  so 
construed  as  to  carry  into  effect  the  intention  of  the  parties  in  so 
far  as  that  intention  can  be  derived  from  the  Instroments  them- 
selves. It  appears  from  the  description  in  each  deed  that  the  par- 
ties were  dealing  with  a  building  known  by  a  street  number,  and 
having  a.  party  wall  on  either  side.  There  is  no  doubt  that  in  each 
case  the  grantee  intended  and  undertook  to  convey  the  same  house 
as  it  stood,  with  the  land  upon  which  it  stood  within  the  limits  of 
the  center  lines  of  the  party  walls  on  either  side,  for,  while  the 
street  number  mentioned  in  the  Sherwood  deed  is  different  from  that 
mention^  in  the  Beebe  deed,  I  do  not  understand  that  any  ques- 
tion is  made  as  to  the  identit?  of  the  house  and  lot,  except  as  con- 
cerns the  narrow  strip  in  dispute.  If  there  were  no  other  circum- 
stance than  the  running  of  the  line  on  either  side  of  the  lot  through 
the  center  of  a  imrty  wall,  there  might  be  some  doubt  whether  the 
deed  from  Sherwood  to  the  Beebes  operated  to  reconvey  the  pre- 
cise proper^  theretofore  conveyed  to  Sherwood.  Smith  v.  McCooI, 
22  Hun,  595.  The  explanatory  clause  contained  in  Sherwood's  re- 
conveyance seems  to  remove  any  such  doubt  or  questioD.  It  recites 
"in  explanation"  (obviously  at  the  differences  in  the  description  of 
the  premises)  that  a  mistake  had  been  made  in  the  boundaries  set 
forth  in  the  deed  from  the  Beebes  to  Sherwood,  and  that,  in  order 
to  correspond  with  the  party  walls,  the  boundaries  should  have  been 
"as  herein  described,"  and  which  are  the  "correct  boundaries  of  the 
premises."  This  clause  is,  as  it  seems  to  me,  conclusive  as  to  the 
intention  of  the  grantor  named  in  the  deed.  Evidently  he  intend- 
ed to  reconvey  the  identical  property  which  had  been  conveyed  to 
him.  He  is  careful  to  explain  tliat  the  difference  between  the  de- 
scription in  the  deed  from  him  and  in  the  deed  to  him  is  not  to  be 
taken  as  indicating  an  intention  to  convey  any  other  or  different 
property  than  that  which  he  acquired,  but,  on  the  contrary,  is  to  be 
taken  merely  as  expressive  of  what  he  deemed  to  be  the  true  de- 
scription of  the  same  property.  I  cannot  doubt  the  intention  of 
Sherwood  to  reconvey  to  the  Beebes  the  identical  property  which  he 
received  from  them,  and  the  conclusive  evidence  of  this  intention 
is  to  be  found,  as  it  seems  to  me,  upon  the  face  of  the  deed  itself. 
There  must,  accordingly,  be  Judgment  for  t^e  plaintiff  for  the  spe- 
cific performance  of  the  contract  in  suit,  with  taxable  costs,  but, 
under  the  circumstances,  without  an  extra  allowance. 
Judgment  for  i^aintiff,  with  costs. 
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In  re  UABlTOH'S  ESTATB. 

(Surrogate's  Conrt,  New  York  Cotmty.    October,  1899.) 

1.  £XECDTOB8  AND  ADMINIBTRATORB— StENOORAFHER'S  FeES— ALLOWANCE. 

Where  the  widow  was  not  fC  party  to  a  stipulation.  In  proceedings  for 
settlement  of  the  administrator's  account,  to  pay  stenographer's  fees  out  of 
the  estate  such  fees  will  be  cbaq^  to  the  estate,  ^elusive  of  the  share 
therein  ot  the  widow. 
8l  Same. 

Where,  by  stipulation,  in  proceedings  for  settlement  of  an  administra- 
tor's account,  the  fees  of  a  stenographer  were  to  be  paid  out  of  an  estate, 
his  fees  for  services  rendered  before  the  stipulation  was  entered  into  will 
not  be  charged  against  the  estate. 

ia  the  matter  of  the  estate  of  Baldo  Maritch.  Petition  for  allow- 
ance of  stenographer's  fees  in  proceedings  for  settlement  of  the  ad- 
uiimstrator's  account.  Claim  allowed  against  estate  ezclusire  of 
right  of  widow. 

Jesse  Grant  Roe,  for  petitioners. 
D.  E.  I>elaTan,  for  next  of  kin. 

Wellesley  W.  Gage  and  Samael  D.  Sewards,  in  opposition. 

VAENUM,  8,  This  is  one  of  the  matters  left  undecided  by  Surro- 
gate ARNOLD.  It  appears  that  since  the  sabmission  of  this  matter 
to  Surrogate  AKSOLD  the  referee's  fees  have  been  paid^  and  the  only 
question  remaining  for  decision  by  me  is  in  regard  to  the  stmograph- 
er*8  fees.  The  widow's  attorney  did  not  appear  before  the  referee  un- 
to after  the  stipulation  was  made  as  to  the  payment  out  of  the  estate  of 
the  stenographer's  fees,  and  she  did  not  in  any  way  join  in  or  become 
a  party  to  the  stipulation  which  was  made  for  the  payment  of  such 
fees.  She  therefore  should  not  be  called  upon  to  contribute  anything 
towards  their  payment.  There  is  a  dispute  as  to  the  number  of  folios 
written  oat  by  the  stenographer.  A  count  shows  that  there  are 
440  ^''/lo*  foUoB.  The  fees  for  taking  and  supfAying  these  folios,  as 
well  as  any  sum  Uiat  may  be  allowed  the  stenographer  for  the  ad- 
jonmments  hereinafter  mentioned,  should  be  charged  against  the 
estate,  exclusive  of  the  share  therein  of  the  widow.  There  is  also  a 
question  as  to  the  fees  to  which  the  stenographer  is  entitled  for  at- 
tendance on  certain  days  upon  which  adjournments  were  had.  Four 
of  these  adjournments  and  one  hearing  were  had  before  the  stipula- 
tion was  entered  into,  and  because  of  this  the  contestants  object  to 
the  allowance  of  a  fee  for  the  stenographer's  attendance  at  the  time 
of  the  adjournments,  while  not  opposing  the  charge  for  the  notes 
taken  upon  the  hearing.  It  seems  to  me  that  nothing  should  be  al- 
lowed for  the  stenographer's  attendance  when  these  adjournments 
were  taken.  As  to  the  other  adjournments,  the  stenographer  claims 
that  he  was  not  given  the  notice  which  it  appears  he  was  entitled  to, 
while  his  adversary  insists  that  he  was.  Unless  the  parties  can  come 
to  some  arrangement  satisfactory  to  themselves  in  respect  to  this 
disagreement,  they  will  have  to  attend  before  me  at  a  time  to  be  fixed, 
when  I  shall  take  the  testimony  in  regard  to  the  issue  between  them. 
The  ri^t  of  the  moving  parties  to  make  this  application  has  been 
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qaestioned.  The  practice  of  this  conrt  and  the  authorities  which  I 
cite  recognize  that  they  have  the  right  to  maintain  it.  In  re  Hurdr 
6  Misc.  Rep.  171,  26  Y.  Supp.  893;  Estate  of  Smith,  Sur.  Dec.  1894, 
p.  329;  Estate  of  McDowell,  Sur.  Dec.  1896,  p.  139;  In  re  AndresSr 
Sur.  Dec.  1898,  p.  396. 
Decreed  accordin^^. 


C20  Misc.  Rep.  268.) 

In  re  KING'S  WILU 
(SnETOgate'a  Court,  New  York  Goonty.   October,  1809.) 
1.  WiLU— Mkstal  Capacitt— Evidence— Htpothbti'cal  Qubstiobs— Foukda- 

TIOK  FOR  QDBSTION. 

Where  the  contestants  of  a  will  fall  to  Introduce  evidence  of  the  ex- 
istence, prior  to  tbe  time  the  will  was  executed,  of  all  the  conditions  upon 
which  they  propounded  hypothetical  questions  to  experts  as  to  testatoi's 
mental  capacity,  such  questions  will  be  stricken  out. 

8.  BaHB— SUFPICIENOV  OP  EVIDENCE. 

The  fact  that  testatrix  was  of  unsound  mind  at  the  time  of  her  death, 
and  for  some  months  prior  thereto,  will  not  affect  the  validity  of  her  will, 
made  two  years  before,  wbeu  there  Is  no  evidence  that  such  a  condition 
existed  when  the  will  was  made. 
&  Same— Uhdub  Ikfluence— Burden  of  Proof. 

Testatrix  bequeathed  one-half  of  her  estate,  consisting  of  $1,000  In  stock, 
and  the  residue  of  her  estate,  consisting  merely  of  certain  articles  of 
Jewelry,  to  proponent,  who  was  paid  nurse  and  companion,  and  who  had 
lived  with  her  for  six  years,  and  one-quarter  of  the  stock  to  each  of  her 
two  sons.  Her  husband,  with  whom  she  had  not  lived  for  seventeen 
years,  but  who  had  supported  her  during  that  time,  and  the  sons,  contest 
the  win.  There  had  been  no  special  alienation  from  her  sons.  Held,  that 
the  win  was  not  so  unnatural  as  to  throw  upon  propmient  the  burden  of 
proof  as  to  absence  of  undue  influence. 

In  the  matter  of  the  probate  of  the  last  will  of  Henrietta  King, 
deceased,  contested  bj  legatees.   Probate  decreed. 

George  H.  Finck,  for  proponent. 

Warren,  Boothby  &  Warren,  for  contestants. 

VARNUM,  S.  Proponent's  motions  to  strike  out  hypothetical 
questions  propounded  to  contestants'  experts,  and  the  answers 
thereto,  are  granted;  the  contestants  having  failed  to  introduce 
evidence  of  the  existence,  prior  to  the  time  the  will  was  eiecated, 
of  all  the  conditions  npoo  which  said  questions  were  based.  Hen- 
rietta King,  when  about  51  years  old,  and  on  July  23, 1897,  executed 
a  paper  now  propounded  as  her  will.  She  died  March  18,  1899. 
By  the  terms  of  such  will,  she  gave  one-quarter  of  c^ain  stock 
standing  in  her  name  to  each  of  her  two  sons,  and  one-half  there- 
of to  one  Annie  Williams,  who  bad  lived  cdntinuonsly  with  her 
for  some  five  or  six  y^rs  as  a  paid  nurse  or  companion^  who  waa 
devoted  to  h»,  and  of  whom  she  was  very  fond,  ^e  residue  of  her 
property  she  gave  to  said  Annie  Williams.  As  a  matter  of  fact,  it 
appears  that  the  testatrix  was  the  owner  of  only  10  shares  of  the 
stock  in  question,  of  the  par  value  of  |1,000.  and  that  the  residue  of 
her  estate  consisted  merely  of  certain  rings  and  other  articles  of 
jewelry.   The  will  is  contested  by  Mrs.  Kind's  hnshaiid  and  her 
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two  Bons  on  all  the  asaal  gronads;  the  chief  objections  relied  upon 
on  the  trial,  howerer,  being  the  nnsoundness  of  mind  of  the  testa- 
trix, caused  by  disease  and  undue  influence  exerted  upon  her.  It 
appears  -that  the  testatrix  had  separated  from  her  husband,  and 
had  been  living  apart  from  him  for  about  17  years,  but  had  been 
sopported  by  Wm  during  said  period.  There  does  not  seem  to  have 
been  any  special  alienation  from  her  sons,  although  some  little  dis- 
agrecanent  with  the  wife  of  one  of  them  caused  her  to  leave  his 
hous^  where  she  was  then  residing,  about  a  year  before  h^*  death, 
Bince  which  time  she  lived  apart  from  all  her  family,  and  with  her 
nurse,  Annie  Williams,  above  referred  to,  in  various  localities.  I 
am  satisfied  that  the  statute  regulating  the  execution  of  wills  was 
properly  complied  with  in  this  case.  Although  the  principal  ben- 
eficiary was  living  with  the  testatrix  as  nurse  and  companion,  and 
thwefore  in  a  somewhat  confidential  relation,  I  do  not  find  in  the 
testimony  anything  to  suggest  any  undue  influence  exerted  by  her, 
nor  do  I  think  the  will  so  unnatural  or  unreasonable,  under  all  the 
circnmstances  of  the  case,  as  to  throw  upon  the  proponent  the  bur- 
den of  proof.  Hie  long  separation  of  the  testatrix  from  her  hus- 
band, unexplained  by  the  testimony,  and  the  fact  that  each  of  her 
sons  wajft  earning  his  own  livelihood  and  had  his  own  family  and 
interests,  might  reasonably  have  influenced  the  testatrix  to  give 
part  of  her  small  estate  to  her  faithful  companion  and  nurse.  As 
to  the  mental  sonndness  of  the  testatrix  and  her  capacity  to  make  a 
will,  it  has  been  shown  that  some  15  or  16  years  before  her  death 
ahe  had  a  slight  paralytic  stroke,  which  vfaB  followed  later  by  an- 
other, and  aboDt  1891  by  a  more  severe  one,  and  that  in  consequence 
her  powers  of  locomotion  were  considerably  crippled,  her  month 
somewhat  distorted,  and  her  articulation  rendered  quite  indistinct 
at  times.  It  is  nsel^s  for  me  to  enter  here  npon  any  analysis  of 
the  testimony  or  the  views  of  the  CTperts.  Suffice  it  to  say  that 
ttere  is  no  sufficient  proof  offered  to  satisfy  me  that  at  the  time 
the  will  was  executed  in  July,  1897,  the  testatrix  was  of  unsound 
mind  or  incapable  of  making  a  will.  Some  of  the  testimony  offered 
might  probably  tend  to  show  that  at  the  time  of  her  death,  in 
March,  1899,  and  for  some  months  prior  thereto,  the  testatrix  was 
of  weak  and  possibly  unsonnd  mind,  but  there  is  nothing,  in  my 
judgment,  in  the  evidence  to  show  that  sach  a  condition  existed 
when  the  will  was  made  in  July,  1897,  about  20  months  before  her 
death.  Submit  decree  admitting  will  to  probate. 
Probate  decreed. 


(28  Misc.  Rep.  266.) 

In  re  IRWIN'S  ESTATE. 

(Som^ate'B  Court,  New  Tork  Oonnt^.  October.  1899.)  * 

L  TrObts— LuBiLrrr  roB  Exfbnseb  or  Estate. 

Where  trnsts  muter  a  will  were  not  set  apart  until  abont  the  time  of 
acconntlng.  It  would  be  improper  to  make  them  bear  their  pro  rata  ehare 
«C  tlw  expenaeB  of  the  principal  of  the  estate  b^ore  accounting,  but  sncb 
Mawmes  sbotdd  be  borne  by  the  residuary  estate. 
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2.  Samk— Incrrabb  m  Talus  of  Prikctpal. 

Trusts  under  a  will  are  not  oitltR'd  to  abate  In  the  Increase  In  tbe  ralue 
of  the  principal  of  the  estate  before  the  time  they  were  set  apart,  but  tbe 
residuary  estate  Is  entitled  to  such  Increaae. 

8l  Bahb— Death  of  Benbficiart  bbforb  Trust  was  Formed. 

Where  tbe  beneficiary  of  a  trust  died  before  the  trust  was  formed,  and 
tbe  amount  of  the  trust  was  not  paid  over  by  the  executors  to  tfaemselTes 
as  trustees,  conunlssions  ought  not  to  be  allowed  the  trustees  as  anch. 

In  the  matter  of  the  judicial  settlement  of  the  estate  of  Bobert 
Irwin,  deceased.  On  questions  submitted  for  determination  on  settle- 
ment of  account  of  executors. 

Geo.  W.  McAdam,  for  accountants. 
Wilder  &  Anderson,  for  residuary  legatees. 

FITZGERALD,  S.  The  following  questions  of  law  having  been 
submitted  to  me  for  determination  on  the  settlement  of  the  proposed 
decree  settling  the  account  of  the  executors  herein,  I  decide  thiem.  as 
follows: 

"First  Should  the  trust  for  $250,000  under  the  sixth  paragraph  of  the  wUL 
the  trust  for  $250,000  under  tlie  seventh  paragraph  of  the  will,  and  the  trust 
for  $20,000  tinder  the  third  paragraph  of  the  will,  none  of  which  were  set 
apart  until  about  the  time  of  the  making  of  the  account  herein,  bear  tiielr  pro 
rata  share  of  the  expenses  of  principal  since  the  inst  accounting,  amoontli^E  to 
$6,734.96,  as  set  forth  In  Schedule  G,  part  1,  of  this  account?" 

'  They  should  not.  These  expenses  should  be  borne  by  the  residuary 

estate. 

"Second.  Should  the  trust  for  $250,000  under  the  sixth  paragraph  of  tbe  wO\, 
the  trust  for  $250,000  under  the  seventh  paragraph  of  the  will,  and  the  trust 
for  $20,000  under  the  third  paragraph  of  the  will,  be  entitled  to  a  pro  rata  share 
of  the  net  Increase  In  the  value  of  the  principal  of  the  estate  of  Robert  Irwin, 
deceased,  from  the  time  be  died  to  tbe  date  of  tbe  filing  of  this  account 
amounting  to  $17,701.45?" 

No.  The  residuary  estate  is  entitled  to  all  the  net  increase  in  the 
value  of  the  principal  daring  the  period  given  in  the  question. 

"Third.  Sboold  fall  commissions  be  allowed  on  the  above  increase  of  $17.- 
701.45.  and  upon  the  disbursements  of  principal  amounting  to  $6,734.96?  Or, 
should  commission  be  allowed  on  $17,701.45  at  tbe  rate  of  one-half  of  one  per 
cent,  for  receiving  the  same,  and  on  the  sum  of  $6,734.96  at  the  rate  of  one- 
half  of  one  per  cent,  for  paying  the  same?" 

Commissions  only  at  the  rate  of  one-half  pf  1  per  cent.'  can  be  al- 
lowed on  the  917,701.45  for  receiving  the  same,  and  at  the  same  rate 
on  the  sum  of  $6,734.96  for  paying  out  tbe  same;  commissions  hav- 
ing already  been  allowed  at  the  rate  of  5,  and  1  per  cent,  on  nearly 
¥700,000.  The  personal  property  of  the  decedent  amounting  to 
$100,000  over  all  his  debts,  each  of  the  executors  is  entitled  to  full 
commissions. 

"Fourth.  The  life  beneficiary  having  died  before  the  trust  was  formed,  and 
the  amount  of  said  trust  not  havlug  been  paid  over  by  the  executors  to  them- 
sdves'as  trustees,  should  commissions  be  allowed  tbe  trustees,  as  such,  on  tbe 
$20,000  trust  created  under  the  third  paragraph  ot  tbe  will?" 

No. 

In  addition  to  the  above  questions,  the  residuary  legatees  have  sub- 
mitted 19  objections  to  the  decree  as  proposed  by  the  execators. 
They  are  all  alloved,  with  the  exception  of  the  eleventh  and  four 
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teenth^  which  are  overruled,  and  the  eighth  and  nineteenth,  which 
have  been  withdrawn.  The  special  gos^ian  is  allowed  {200;  the 
residoazy  legatees,  out  of  whose  estate  it  is  payable,  having  consented 
thereto.  Amend  the  proposed  decree  accordinglf .  Decreed  accoid- 
iniElj. 


<29  Misc.  Rep.  263.) 

In  n  PHILP^  BSTATBL 
(Burn^te^  Conrt,  New  York  Ooonty.  October,  1809.) 

1.  Tehporabt  Adhihistbatob— Dbpobit  or  Monets. 

It  Is  the  duty  of  a  temporary  administrator  to  d^?orft  moneys  whidi 
may  come  Into  his  hands  In  a  trust  company,  and,  on  his  failure  to  do  so, 
be  Is  chargeable  with  such  interest  as  a  trust  ctmipaDy  would  bare  paid, 
bad  the  deposit  been  made. 

S.  Same— Ibsupfioibsct  of  Assets. 

Where  the  personal  estate  of  a  decedent  In  the  hands  of  a  temporary  ad- 
ministrator la  insufficient  to  pay  hla  debts,  the  tact  that  bis  real  estate 
would  sell  for  enough  to  make  up  the  deficiency  does  not  justify  sucb  ad- 
mbilatratw  In  paying  a  creditor  the  whole  amount  dne  bbn. 

IL  Sucb— LiABiuTT. 

Where  a  temporary  administrator  bas  paid  a  creditor  more  than  a  pro 
rata  share  of  the  aTallable  assets  of  the  estate,  he  is  chargeable  with 
amount  paid  above  such  pro  rata  share,  and  interest  thereon  at  such  rate 
as  would  have  been  earned  if  the  mon^  bad  been  deposited  In  a  trust  com- 
pany. 

4.  Samb — Rblatios  to  ADHnriBTRATOH  IN  Chief. 

The  provisions  of  Code,  S  2743,  rdatlng  to  a  decree  for  dlstributl<m 
after  an  accounting  by  an  administrator,  do  not  apply  to  an  accounting 
by  a  temporary  administrator,  but  a  temporary  administrator  holds  the 
fnnds  as  a  custodian  merely,  and,  upon  ttxe  settlment  of  bis  account,  must 
pay  any  balance  in  his  hands  to  the  administrator  In  chlet 

In  the  matter  of  the  estate  of  James  Fhilp,  deceased.  Judicial 
settlement  of  the  account  of  a  temporary  administrator. 

Daniel  Daly,  for  accountant. 

Wells  ft  Andrews  and  Edward  V.  Thornall,  for  contestants. 

VABNUM,  S.  This  is  one  of  the  matters  that  remained  unde- 
cided by  Surrogate  AKNOU),  and  has  now  come  before  me  for 
final  disposition.  The  account  of  the  temporary  administrator  has 
been  made  the  subject  of  protracted  litigation,  and  the  record  is 
consequently  very  voluminous.  The  learned  referee  holds  that  the 
account  should  be  surcharged  with  various  items,  aggregating  flS,- 
348.23,  and  he  also  charges  the  accountant  with  legal  interest  to 
the  extent  of  14,518.43  on  certain  of  these  items.  It  is  the  duty  of 
the  temporary  administrator  to  deposit  the  moneys  which  may 
come  into  his  hands  in  a  trust  company,  and  on  his  failure  or  neg- 
lect so  to  do  it  is  proper  to  charge  him  with  such  interest  as  would 
have  been  earned  had  the  deposit  been  made.  No  greater  rate  of 
inter^t  should  be  charged,  however,  unless  the  administrator  has 
been  guilty  of  misconduct.  Livermore  v.  Wortman,  25  Hun,  341. 
There  is  no  evidence  that  the  accountant  herein  acted  in  bad  faith 
in  making  any  of  the  payments  with  which  he  is  now  charged,  and, 
under  the  rule  stated,  he  should  not,  therefore,  be  compelled  to 
61  N.y.a— le 
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pay  more  than  tnist  company  interest  It  appears  that  the  tem- 
porary administrator,  without  permission  of  the  conrt,  and  on  his 
ewn  responsibility,  paid  a  number  of  unpreferred  claims  against 
the  estate,  amounting  to  |7,925.04,  and  also  paid  two  notes  given 
to  take  up  certain  debts  of  the  decedent  in  the  sum  of  ^4,088.81, 
tfescribed  as  the  notes  of  Mrs.  Philp.  These  sums  are  included  in 
the  surcharges  made  by  the  referee.  As  a  matter  of  fact,  the  debts 
so  paid  were  just  ones,  and  in  all  probability  the  court  would  have 
permitted  them  to  be  liquidated  in  whole  or  in  part,  as  the  condi- 
tion of  the  estate  would  have  warranted.  This  being  the  case,  the 
pigments  in  question,  if  not  excessive,  coald  be  ratified.  It  seems, 
however,  that  the  personal  property  in  the  hands  of  the  accountant 
was  insufiicient  to  pay  the  debts  in  full.  The  accountant  attempts 
to  justify  his  conduct  by  showing  that  the  real  estate  of  the  decedent 
would,  if  Bold,  easily  make  up  the  deficiency,  and  leave  a  surplus 
besides.  But  this  fact  does  not  help  him,  as  he  has  no  right  to  look 
beyond  the  personalty.  Hence,  at  most,  he  would  only  have  been 
permitted  to  pay  such  an  amount  upon  the  debts  he  satisfied  in 
fall  as  woald  have  been  their  pro  rata  share  of  the  assets  applied 
to  the  payment  of  the  entire  indebtedness,  including,  not  merely  the 
claims  presented  to  him,  but  such,  also,  as  have  been  presented  to 
the  administratrix  in  chief;  no  publication  for  claims  by  the  ac- 
countant having  been  made.  The  payment  of  so  much  of  the  said 
total  sum  of  $12,013.41  as  would  have  equaled  the  dividend  appli- 
cable to  the  claims  and  notes  paid  in  full,  calculated  on  the  basis 
mdicated,  will  be  ratified;  and,  so  far  as  concerns  the  balance  re- 
maining, the  temporary  administrator's  account  is  surcharged 
therewith,  with  interest  at  trust-company  rates.  If  the  parties  can- 
not agree  on  the  figures  necessary  to  carry  out  these  directions,  the 
matter  will  be  sent  to  a  referee,  so  that  the  proper  sums  to  be  em- 
ployed may  be  ascertained.  The  account,  in  my  opinion,  should  be 
restated,  so  that  the  temporary  administrator  should  stand  charged 
with  the  balance  as  shown  by  the  account,  plus  the  amounts  sur* 
«harged  by  the  referee,  namely,  $18,348.23  (including  the  $13,013.41), 
and  interest,  calculated  at  trust-company  rates,  as  above  directed. 
He  should  be  credited  with  such  portion  of  the  said  sum  of  $12,- 
613.41  as  I  have  allowed.  This  is  the  proper  manner  of  adjuffting 
accounts  in  such  cases  (Johnson  v.  Corbett,  11  Paige,  265),  and  it 
has  been  held  to  apply  to  temporary  administrators  (In  re  Eisner, 
5  Dem.  Sur.  383).  The  referee  finds  that  the  decree  should  direct 
ttie  accountant  to  pay  the  debts  of  the  contesting  claimants,  as  well 
as  those  of  other  creditors.  In  my  opinion,  this  would  not  be  a 
proper  direction.  A  temporary  administrator  holds  the  funds  in- 
trnsted  to  his  hands  as  a  custodian  merely,  and,  upon  the  settle- 
ment of  his  account,  he  should  be  directed  to  pay  any  balance  in 
his  hands  to  the  executor  or  administrator  in  chief,  to  be  distribut- 
ed in  the  course  of  administration.  The  provisions  of  section  2743 
of  the  Code  of  Civil  Procedure  have  no  application  to  the  case  of 
an  accounting  by  a  temporary  administrator.  The  balance  found 
to  be  in  the  hands  of  the  accountant  after  the  account  is  restated 
should  be  directed  by  the  decree  to  be  tamed  over  to  the  admin- 


Digitized  by  Google 


Son  Ct.) 


Iff  BB  MILLS. 


243 


iatratrix.  The  question  of  whether  the  accountant  should  be  per- 
sonally charged  with  costs,  and  deprived  of  his  commissions,  will 
be  taken  up  when  the  decree  to  be  entered  is  presented  for  settle- 
ment 

The  report  of  the  referee,  except  as  herein  modified,  will  be  con- 
firmed,  and  the  exceptions  thereto,  except  such  aa  are  herein  sus- 
tained, are  overruled,   decreed  accordinglf. 


<28  Misc.  Rep.  272.) 

In  re  MILLS  et  aL 
(Surrogate's  Court,  New  York  Coonly.  October,  1899.) 

i^DAIOlGATlON  Of  G0ABDIAN— BOND. 

A  geDeral  guardian,  who  baa  given  bond  as  required  by  Code  Olv.  Proc. 
I  2830,  conditioned  tbat  be  will  accotmt  for  "all  money  and  other  property 
received  by  blm,"  nmst  nevo'tbeleaB,  btfore  receiving  a  l^acy  or  dis- 
tribotlve  share  of  an  estate  coming  to  the  mlnmr,  ezecattf  a  new  bond  on- 
der  section  2746,  providing  for  payment  of  any  legacy  or  dlstrtbaUv* 
share  of  an  mfant  to  his  guardian  upon  bis  executing  a  bond  conditioned 
to  apply  saxSx  legacy  or  distributive  share,  and  render  a  Just  account  tbere- 
of. 

In  the  matter  of  the  judicial  settl^ent  of  the  account  of  Ella  27. 
Mills  and  another  as  executors  of  Aluraham  Miller,  deceased. 

Samuel  Or.  King,  for  petitioners. 
E.  H.  Fallows,  special  guardian. 

VAKNUM,  8.  A  general  guardian,  who  has  given  the  bonds  re- 
quired by  section  2830,  Code  Civ.  Proc,  upon  his  appointment,  must 
neverth^ess,  before  receiving  a  legacy  or  distributive  share  of  an 
estate  coming  to  the  minor,  execute  a  new  bond  under  the  provisions 
of  section  2746,  Id.  The  fact  that  the  original  bond  on  his  qualifica- 
tion as  graeral  guardian  was  in  the  same  amount  as  required  by  sec- 
tion 2746,  and  based  on  a  petition  showing  as  the  property  of  the 
infant  its  Interest  in  the  same  legacy  or  distributive  share,  makes  no 
difference.  The  bond  given  under  section  2830  is  the  usual  unre- 
stricted bond  of  a  general  guardian,  and  the  condition  thereof  makes 
the  guardian  liable  for  any  property  whatever  that  is  in,  or  shall  come 
into,  his  hands,  from  any  sonrce  whatever,  while  the  bond  required 
by  section  2746  is  different  in  condition,  and  relates  only  to  a  specific 
legacy  or  distributive  share,  for  which  it  is  given,  and  is  exclusively 
security  therefor.  Tlie  idea  of  the  legislature  in  enacting  the  pro- 
vision as  to  the  hoad  in  section  2746  was,  no  doubt,  to  unquestionably 
secure  the  legacy  or  share  in  question,  as  the  bond  given  upon  the  ap- 
pointment of  the  general  guardian,  being  for  any  and  all  property 
that  should  come  to  the  guardian  from  any  source,  might  prove  to  be 
insnfficient  security  for  the  legacy.  Rieck  v.  Fish,  1  Dem.  Sur.  79;  In 
re  Flag^s  Estate,  6  Dem.  Sur.  289;  Lowman  v.  Railroad  Co.,  85  Hun, 
195,  32  N.  Y.  Supp.  579;  Willcox  v.  Smith,  26  Barb,  318-336;  Redf. 
Snrr.  Prac.  (5th  Ed.)  686.  Counsel  have  referred  me  to  In  re  Brown, 
72  Hun,  160,  25  N.  Y.  Supp.  694.  These  citations  all  relate  to  the 
same  case  (accounting  of  Brown,  general  guardian  of  Sandison),  and 
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that  case  simply  decides  that,  where  a  Burrogate  has  failed  to  exact  a 
bond  under  section  2746,  the  sareties  on  the  bond  of  the  general 
guardian,  given  upon  hie  appointment,  are  not  thereto  rdeased  from 
their  liability.  In  fact,  the  opinion  of  Parker,  J.,  seema  to  recognize 
distinctly  that  the  surrogate  is  required  to  exact,  in  cases  of  this 
character,  the  bond  provided  for  section  2746. 
Decreed  accordin^y. 


(20  Misc.  Rep.  273.) 

In  re  GIHON'S  WILL. 
(Snrrogate*B  Court.  Westchester  Gonoty.  October,  1890.) 

1.  KnCUTOBS  AMD  ADKIHIBTBATORS— APFEAl.  —  PjtOBA-ni  or  Will  —  SUFBRSfr 
JWAS. 

Under  Code  Oiv.  Proc.  c.  12.  tit  1,  i  1310,  providing  that,  where  an  ap- 
peal has  been  perfected  to  the  general  tenn  or  to  the  appellate  dlvlsloa 
of  the  supreme  court,  and  other  acts  required  to  stay  execution  have  been 
done,  the  appeal  shall  stay  all  proceedings  to  enforce  the  Judgment  or 
order  appealed  from,  letters  testamentary  cannot  Issue  to  the  execators  of  a 
will  while  an  appeal  from  the  decree  admitting  the  will  to  probate  is 
pending  In  the  court  of  appeals,  when  the  contestant  has  given  an  under- 
taking under  Id.  tit.  2,  S  1^,  providing  Oat  upon  the  giving  of  an.  under^ 
taking  the  appeal  Is  perfected. 

9.  Bahc— Aduinibtratxoit  Pemdihg  Appeal. 

Where  a  decree  admitting  a  will  to  probate  has  been  appealed  from, 
and  taken  to  the  court  of  appeals,  and  a  supersedeas  bond  has  been  given, 
the  executors  desiring  an  administration  of  the  estate  pending  the  appeal 
must  apply  therefor  under  Code,  §  2582,  providing  for  appointment  of  a 
special  administrator  when  the  Interest  of  the  estate  requires  admiulatra- 
tlon  pending  an  appeal  from  the  probate  of  a  will. 

Application  by  the  executors  of  the  last  will  and  testament  of 
Oaroline  R.  Gihon,  deceased,  for  the  issuance  of  letters  testamen- 
tary pending  an  appeal  from  the  probate  of  said  will.  Apfdication 
denied. 

C,  N.  Bovee,  Jr.,  for  executors. 
F.  H.  Man,  for  contestant 

SILKMAN,  S.  The  appellate  division  ha«  aflQrmed  the  decree  of 
this  court  admitting  the  will  of  Caroline  E.  Gihon  to  probate.  An 
appeal  to  the  court  of  appeals  has  been  taken  from  the  judgment 
entered  upon  the  order  of  affirmance,  and  the  contestant  ha&  given 
an  undertaking  under  sections  1326  and  1327  of  the  Code  of  Civil 
Procedure.  The  executors  demand  that  letters  testamentary  be 
Issued  to  the  executors  named  in  the  will  who  may  appear  and 
qualify,  while,  on  the  other  hand,  the  contestant  claims  that  her 
appeal  to  the  court  of  appeals  and  the  filing  of  the  bond  under  the 
sections  specified  stay  all  proceedings  under  the  judgment  The 
practice,  a£i  laid  down  by  the  Code  of  Civil  Procedure,  respecting 
appeals,  seems  to  be  fairly  clear,  and  not  difficult  of  application 
here.  Appeals  from  the  surrogate's  court  are  regulated  by  article 
4,  tit  2,  c.  18,  Code  Civ.  Proc.  This  includes  sections  2668  to  2589. 
73iese  provisions,  however,  do  not  apply  to  an  a{q)eal  from  the 
appellate  division  to  the  court  of  appeals.  In  re  Boas,  87  N.  Y. 
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514;  Hewlett  v.  Elmer,  103  N.  Y.  164,  8  N.  E.  387.  For  the  prac- 
tice of  appeals  to  the  court  of  appeals  we  must  look  to  title  2  of 
chapter  12  of  the  Code  of  Civil  Procedure,  which  embraces  sections 
1324  to  1339.  This  title  applies  irrespective  of  the  court  in  which 
the  action  originated.  Section  1326  requires,  to  render  a  notice 
of  appeal  effectnal  to  the  court  of  appeals,  that  an  undertaking 
in  the  sum  of  |500  shall  be  given,  and  that  upon  the  giving  of  such 
undertaking  the  appeal  is  perfected.  Section  1327  provides  that, 
if  the  judgment  or  order  directs  the  payment  of  money,  execution 
is  not  stayed  unless  an  undertaking  is  given  to  pay  the  amounts 
directed  to  be  paid  in  case  of  affirmance.  There  is  no  special 
provision  in  regard  to  decrees  admitting  wills  to  probate.  The 
appellant  has  given  the  undertaking  required  by  the  section  just 
cited.  The  question  whether  these  undertakings  operate  as  a  stay 
of  proceedings  under  tt^  decree  of  the  surrogate  is  to  be  deteiv 
mined  by  title  1  of  chapter  12,  relating  to  appeals  generally.  Sec- 
tion 1310  of  that  article  provides  that: 

''Where  an  appeal  to  the  general  term  of  any  court,  or  to  the  appellate  divi- 
sion of  the  supreme  court,  or  to  the  court  of  appeals  or  otherwise,  has  heea 
heretofore  or  shall  hereafter  be  perfected,  as  prescribed  in  this  chapter,  and  the 
other  acts,  if  any,  requhred  to  be  done,  to  stay  the  execution  of  the  judgment  or 
order  appealed  from,  have  been  done,  the  appeal  stays  all  proceedings  to  en- 
force the  Judgment  or  order  appealed  from." 

Kow,  the  appellant  has  perfected  the  appeal  to  the  court  of  ap- 
peals, and  given  the  security  for  the  money  directed  to  be  paid  by 
the  decree  of  affirmance,  and  these  are  the  only  acts  which  the 
appellant  is  required  to  do  by  chapter  12,  referred  to  in  this  sec- 
tion. It  would  seem,  therefore,  that  all  proceedings  to  enforce  the 
surrogate's  decree  are  staj-ed,  unless  it  can  be  urgefi  that  the  issu- 
ance of  letters  is  not  a  part  of  the  enforcement  of  the  surrogate's 
decree  admitting  the  will  to  probate.  I  am  of  opinion,  however, 
that  Buch  an  argument  is  without  force.  The  authority  to  issue 
letters  depends  wholly  upon  the  admission  of  the  will  to  probate, 
and  therefore  the  probate  decree  is  the  foundation  of  the  right  to 
issue  letters,  and,  if  that  falls,  the  power  to  issue  falls  as  well.  Un- 
der the  authority  of  the  case  in  court  of  appeals  reported  as  Anony- 
mous, 3  Code  R.  69,  and  which  construes  section  342  of  the  old 
Code,  now  incorporated  in  section  1310  of  the  new  Code,  it  would 
seem  that  all  proceedings  in  the  surrogate's  court,  including  ac- 
countings which  necessarily  rest  upon  the  probate  decree,  are 
stayed  by  the  perfecting  of  an  appeal  from  the  probate  decree.  I 
have  examined  the  cases  of  Taft  v.  Marsilv,  49  Hun,  163,  1  N.  Y. 
Snpp.  621;  Genet  v.  Canal  Co.,  113  N.  Y.  472,  21  N.  E.  390;  Eno 
T.  Railroad  Co.,  15  App.  Div.  336,  44  Y.  Supp.  61,— cited  by  the 
counsel  for  the  executors,  but  I  do  not  find  them  in  point.  The 
first  case  was  where  the  appellate  court  granted  a  new  trial,  and 
the  latter  two  were  cases  where  the  courts  granted  an  injunction, 
and  where  the  parties  against  whom  an  injunction  was  granted 
were  in  contempt  if  they  did  or  performed  the  acts  judicially  re- 
strained. It  was  held  that  section  1310  of  the  Code  did  not  cover 
anch  cases  without  an  order  granting  a  stay  against  the  operation 
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of  the  judgment.  That  section  does  not  permit  the  continnance  of 
illegal  acts  which  have  been  judicially  restrained,  unless  the  conrt 
suspends  the  operation  of  its  judgment  or  order.  My  conclusion  Is 
that  letters  testamentary  cannot  be  granted  to  the  proponents,  and 
their  only  remedy  is  an  application  for  letters  with  the  limited  au- 
thority provided  for  in  section  2582  of  the  Code. 
Decreed  accordingly. 


(29  Misc.  Sep.  607.) 

BROWNING  V.  CHADWICK. 
(City  Oonrt  of  New  Tork,  General  Term.   November  16.  1S80.) 

BUFPLBMRNTART  PROOEEDIKOB— CONTEUPT. 

Wbere  a  Judgment  debtor,  who  had  been  enjoined  In  supplementary  pro- 
ceedings from  disposing  of  her  property,  directed  her  subtenant  to  pay 
rent  to  tbe  debtor's  landlord,  she  was  gnllty  of  contempt,  since  such  rent 
was  a  debt  due  and  owing  to  her. 

Appeal  from  special  term. 

Proceeding  by  WUlifun  H.  Browning  against  Helen  E.  Chadwic^ 
fbr  contempt.  From  an  order  adjndging  defendant  guilty,  aihe  ap- 
peals. Affirmed. 

.  Argued  before  FITZSIMONS,  O.  J.,  and  McOABTHY,  CX)NLAN, 
BCHUCHMAN,  O'DWYER,  and  HASCALL,  JJ. 

Howe  &  Hummel,  for  appellant. 
Clarence  £.  ^lomaU,  for  respondent. 

CONLAN,  J.  This  is  an  appeal  from  an  order  made  at  the  spe- 
cial term  in  proceedings  supplementary  to  an  execution,  adjudging 
the  defendant  guilty  of  contempt,  and  fining  her  the  sum  of  |150. 
The  alleged  contempt  consisted  in  the  fact  that  the  defendant,  a 
judgment  debtor,  had  a  lease  of  premises  No.  38  East  Forty-Ninth 
street,  New  York  City,  from  a  Mrs.  Goin,  for  the  term  of  five  years 
from  September,  1898,  and  which  the  defendant  in  tarn  sublet  to 
one  Phebe  E.  Ferris  on  the  5th  day  of  January,  1899,  for  the  re- 
mainder of  the  defendant's  term,  and  for  the  same  rent  as  reserved 
in  the  lease  to  the  defendant.  On  the  22d  day  ol  June,  1899,  the 
defendant  was  served  with  an  order  onder  sections  2436  and  3458 
of  the  Code  of  Civil  Procedure,  containing  an  injunction  which  for- 
bid her  to  transfer  or  make  any  other  disposition  of  the  property 
belonging  to  her,  not  exempt  by  law  from  execution,  or  in  any  man- 
ner to  interfere  therewith,  until  further  order  in  the  premises. 
After  this  order  the  defendant  was  examined,  and  this  examination 
disclosed  the  fact  that  a  sum  of  |150,  due  for  the  rent  in  July,  had 
been  paid  by  the  defendant's  lessee  to  the  d^endant's  landloM,  at 
the  d^endanf B  request,  and  the  receipt  given  therefor  to  the  sub- 
tenant was  a  receipt  of  the  money  from  the  defendant.  At  the 
time  of  this  payment  on  the  Sd  day  of  July  the  injunction  order 
was  still  in  force.  This  pajTnent  is  tbe  alleged  contempt  complained 
of.  In  Stevens  v.  Dewey,  13  App.  Div.  312,  43  N.  Y.  Supp.  130,  the 
court  said: 
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"Where  a  judgment  debtor,  who  holds,  as  lessee,  a  lease  of  real  property. 
TThile  under  Injunction  in  supplementary  proceedings  collects  rent  therefor 
becoming  due  from  his  subtenants  after  the  serrlce  of  the  Injunction  order 
upon  him,  and  applies  the  same  upon  debts  other  than  that  of  the  Judgment 
creditor  who  Initiated  the  proceedings,  he  Is  guilty  of  contempt  of  court." 

The  defendant  conld  not  save  herself  from  the  force  and  effect 
of  this  decision — which  is  controlling  npon  ns — by  directing  the 
tenant  to  pay  directly  to  the  original  landlord.  It  was  a  debt  due 
and  owing  to  the  defendant,  and  the  fact  that  the  original  landlord 
herself  bo  considered  it  is  best  evidenced  by  the  receipt  which  she 
gave,  describing  the  mon^  as  having  been  received  from  the  de- 
fendant. The  case  of  Lertora  v.  Reimann  (City  Ct.  N.  Y.)  53  N.  Y. 
Sapp.  921,  is  to  the  same  effect;  and  while  we  may  express  out 
sympathy  with  the  defendant,  and  are  of  the  opinion  that  in  what 
she  did  in  the  premises  she  took  no  profit  to  herself,  and  doubtless 
believed  in  her  own  mind  that  the  payment  direct  to  the  original 
landlord  was  only  placing  the  money  where  it  ought,  perhaps,  of 
right,  under  all  other  than  the  then  existing  circumstances,  to  go, 
yet  we  cannot  permit  our  sympatic  to  interiere  with  the  ordinary 
coarse  of  jastice,  which  would  seem  to  require  that  the  order  be 
afSnned. 

We  ar^  however,  unwilling  to  add  to  the  penalty,  and  therefore 
do  not  award  farther  costs.  All  concur. 


(29  Misc.  Bep.  588.) 

HENRT  HUBBR  CO.  r.  WARBEN. 
(City  Court  of  New  Tork,  General  Terra.  NoTember  16.  1899.) 

BWCBITT  FOR  COBTB— FORKTeN  COHPORATlOVa 

Code  Olr.  Proc.  f  3288.  provides  that  defendant  may  require  security  for 
costs,  where  plaintiff  resides  without  the  state;  and  section  3160  provides 
that  a  plaintiff  who  has  an  office  for  the  transaction  of  business  in  person 
within  New  York  City  is  a  resident  of  the  city.  Held,  that  a  foreign  cor- 
poration, plaintiff  in  an  action,  is  not  exempt  from  giving  security  for 
costs  because  It  has  a  place  of  Imslnees  In  New  York  City;  for  it  Is  not  a 
person,  within  such  sections. 

Appeal  from  special  term. 

Action  by  the  Henry  Hnber  Ck)mpany  against  William  S.  Warren. 
From  an  order  denying  his  motion  for  security  for  costs,  defendant 
appeals.  Eeversed.   

Argued  before  FITZSIHONS,  C.  J.,  and  MCCARTHY  and  COK- 
LAN,  JJ. 

Joseph  I.  Berry,  for  appellant. 

Donald  McLean,  for  respondent. 

CONIiAN-,  J.  Tid»  is  an  appeal  from  an  order  denying  a  motion 
on  the  part  of  the  defendant  to  compel  the  plaintiff  to  file  the  se- 
curity for  costs.  The  plaintiff  is  a  foreign  corporation  having  an 
ofHce  and  place  of  business  in  the  city  of  New  York.  A  foreign 
corporation  is  not  a  person,  within  the  meaning  of  section  3268  of 
the  Code  of  Civil  Procedure,  and  is  not,  therefore,  exempt  for  that 
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reason  from  the  obligations  of  that  section,  simply  because  of  its 
having  a  jdace  of  business  or  an  office  within  the  city  of  New  York. 
In  construing  section  3268,  the  court,  in  Bepublic  of  Hondoras  t. 
Boto,  112  N.  Y.  310,  19  K.  E.  846,  2  L.  &  A.  642,  says,  "^e  word 
*persou*  was,  we  think,  used  In  its  enlarged  sense,  as  com[Mri8ing 
all  legal  entities  except  foreign  corporations."  The  section  itself 
expressly  designates  in  subdivision  2,  a  foreign  corporation  as  liable 
to  give  security  for  eosls,  and  this,  too,  without  regard  to  whether 
it  has  an  oflice  or  place  of  business  within  the  city;  and  it  was  dis- 
tinctly held  in  Kennedy  v.  McCormack  (City  Ct.  N.  Y.)  3  N.  Y.  Supp. 
214,  that  a  foreign  corporation,  having  a  place  of  business  within  the 
city  of  New  York,  is  not  deemed  a  resident  of  that  city,  con- 
structively or  otherwise,  and  it  may  be  required  to  give  security 
for  costs.  The  language  of  section  3160  is  not  ambiguous.  It  says 
the  plaintiff  in  an  action  brought  in  a  city  court,  who  has  an  office 
for  the  regular  transaction  of  business  in  person  within  the  city  of 
New  York,  is  deemed  a  resident,  within  the  meaning  of  sections 
3268  and  3269;  but  it  was*  distinctly  held  in  Kennedy  v.  McC  )rmack, 
supra,  that  a  foreign  corporation  is  not  a  person,  and  could  not  be 
so  held  to  be,  because  it  does  not  and  cannot  transact  business  in 
person,  but  must  do  it,  necessarily,  through  its  officers  and  agents. 
A  special  definition  is  given  to  the  word  *^rBon,"  in  section  3358, 
in  proceedings  for  the  condemnation  of  veaX  property,  where  it  is 
made  to  include  a  corporation,  joint-stock  association,  and  the  like; 
and  this  section  lends  additional  force  to  the  belief  that  the  legis- 
lature did  not  intend,  under  any  of  the  general  provisions  of  the 
Code,  to  thus  far  extend  its  signification.  The  word  "person"  is 
expressly  omitted  from  among  the  definitions  contained  in  section 
3334;  and  we  are,  for  the  reasons  given,  of  the  opinion  that  a  for- 
eign corporation  is  not  exempt,  for  any  reason  whatever,  from  the 
provisions  of  section  3268,  requiring  a  nonresident  {daintiff  to  give 
security  for  costs. 

Upon  the  further  ground  of  laches,  we  do  not  think  that  anything 
short  of  an  overstrained  interpretation  of  what  constitutes  laches 
can  be  found  in  the  record  before  us,  and  we  are  unwilling  to  say 
that  the  defendant  was  guilty  of  such  laches  as  to  lose  the  benefit 
of  the  remedy  given  him  by  the  section  considered. 

The  order  appealed  from  must  therefore  be  reversed,  with  costs, 
and  the  plaintiff  be  required  to  give  security  in  accordance  with 
the  requirements  of  section  3268  of  the  Code^  All  eoncar. 


(20  MlBC.  Rep.  583.J 

BOLDT  T.  EPSTEIN. 

(City  Court  of  New  York,  Qeneral  Term.   November  16,  -1899.) 

Trial — Nonsuit — Rbquisitrs  op  Motion. 

A  motion  for  nonsuit  on  the  ground  tbat  the  proof  falls  to  nataln 
the  allegations  of  the  complaint  must  specify  the  omissions  relied  (a,  to 
that  they  can  be  supplied  If  possible. 

Appeal  from  trial  term. 
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Action  by  Herman  J.  Boldt  against  David  Epstein.  From  a  judg- 
ment 'entered  upon  dismisBal  of  complaint,  plaintiff  appeals.  Re- 
Tersed. 

Argned  before  FITZSEMONS,  a  J.,  and  McCASmT  and  CON- 
LAN,  JJ. 

Joaei^  H.  Fargis.  for  appellant. 
Wahle  &  Stone,  for  respondent. 

FITZSIM0:NS,  G.  J.  The  plaintiff  sued  to  recover  for  professional 
services,  as  a  physician  and  surgeon,  rendered  to  the  defendant's 
wife  at  his  request.  The  complaint  alleges  ''that  this  plaintiff,  as 
such  physician  and  surgeon,  rendered  services  to  the.  defendant  at 
his  request,  by  making  twenty-three  visits  while  in  attendance  upon 
said  defendant's  wife,  within  the  six  years  last  past,  to  wit,  between 
the  1st  day  of  February,  1892,  and  the  1st  day  of  April,  1892,  at  $5 
per  visit."  It  further  alleges  that  there  is  now  due  and  owing  on 
said  account  fll5.  The  answer  denies  these  allegations  of  the  com- 
plaint, and  pleads  a  special  contract  whereby  the  plaintiff  agreed, 
in  consideration  of  $200,  to  perform  an  operation  on  the  wife  of  the 
defendant,  vrarranting  that  it  wonld  be  successful,  and,  if  it  did 
Dot  prove  so,  he  would  perform  the  operation  again,  but  no  extra 
compensation  was  to  be  charged  therefor,  and  that  the  operations 
were  unsuccessful.  At  the  trial  the  plaintiff  testified  that  he  had 
received  the  $200  for  the  operation,  and  that  the  agreement  was 
that  he  was  to  have  that  sum,  and  to  charge  for  his  subsequent  vis- 
its, after  the  operation,  $5  apiece.  He  then  testified  that  he  made 
23  visits  under  this  arrangement,  which,  at  $5  a  visit,  made  $115, 
the  amount  sued  for.  Upon  the  conclusion  of  the  plaintiff's  evi- 
dence, his  complaint  was  dismissed  upon  the  ground  that  he  had 
not  sufficiently  sustained  the  allegations  of  his  complaint. 

The  defendant  failed  to  specify  any  defects  in  the  plaintiff's  proof, 
so  that  he  might  supply  the  omission  (Quiulan  v.  Welch,  141  N. 
Y.  158,  165,  36  N.  E.  12) ;  nor  has  any  specific  defect  been  pointed 
out  by  the  respondent  in  his  brief.  The  plaintiff  fully  sustained  the 
allegations  of  his  complaint,  and  the  exception  to  the  dismissal  pre- 
sents error,  for  which  the  judgment  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


•28  Misc.  Rep.  697.) 

PBRRIN  V.  PRUDENTIAL  INS.  00.  OF  AMERICA. 

(Gl^  Gonrt  of  New  York,  General  Term.   November  16,  1899.) 

LlVB  lHsaiU.HOE--APPI.ICAT  [ON — WARRANTIES. 

There  Is  no  breach  of  the  warranty  tbat  statements  In  tbe  application 
for  life  Uunnnce  are  true,  wbere  InsoTMl,  in  answer  to  the  queBticHi  what 
waa  his  pres«it  occupation,  answered.  "Storeke^E;  dry  goods,"— where 
he  did  In  fact  keep  a  dry-goods  store,  though  part  of  th»  time,  then  and 
aftowards,  he  was  employed  as  a  glass  polisher. 

Appeal  frran  trial  term. 
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Action  by  Marie  Perrin  against  the  Frndential  Insurance  Com- 
pany of  America.  From  a  judgment  for  plaintiff,  and  from  an  or- 
der denying  a  new  trial,  defendant  appeals.  Affirmed. 

Ai^ed  before  McCARTHY  and  GONLAN,  JJ. 

William  G.  Campbell,  for  appellant. 

Nathan,  Lerentritt  &  Ferham,  for  respondent. 

GONLAN,  J.  This  is  an  appeal  from  a  judgment  entered  upon 
a  verdict  directed  l>y  the  court,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial.  The  action  is  based  npon  a  policy  of  insurance 
issued  by  the  defendant  on  the  life  of  the  plaintiff's  husband,  Con- 
stant Perrin.  The  application  contained  the  usual  warranty,  and  it 
was  insisted  by  the  defendant  upon  the  trial  that  certain  state- 
ments by  the  assured  in  the  application  were  untrue,  and  that  there 
was  therefore  a  breach  of  the  warranty,  and  the  plaintiff  could  not 
recover.  The  evidence  upon  this  point  was  as  follows:  "Q.  What 
is  your  fnll  name?  A.  Constant  Perrin.  Q.  Present  occupation? 
A.  Storekeeper;  dry  goods."  And  again  to  the  medical  examiner: 
"Q.  Present  occupation?  A.  Dry  goods."  And  there  was  evidence 
that  the  assured  was  for  certain  portions  of  his  time  occupied  as  a 
glass  polisher,  and  it  was  insisted  that  this  constituted  a  breach  of 
the  warranty.  One  of  the  defendant's  witnesses,  and  the  person 
who  took  the  application  for  the  policy,  had  known  the  family  of 
the  assured  some  time  prior  to  and  when  the  application  was  made; 
and  he  testified  that  the  application  was  written  out  by  him  at  142 
West  Houston  street,  where  the  assured  resided,  and  where  he  con- 
ducted a  dry-goods  store.  Tbe  defendant's  proof  was  limited  to  at- 
tempting to  show  that,  when  the  assured  stated  in  his  ap^ication 
that  he  was  a  storekeeper  of  dry  goods,  he  stated  what  was  not 
true,  and  at  the  close  of  its  case  stated,  in  its  motion  to  dismiss, 
and  upon  its  claim  to  go  to  the  jury,  that  it  relied  upon  these  an- 
swers in  the  application.  The  defen'daut's  witness  also  testified 
npon  the  cross-examination:  *1  had  known  Perrin,  when  I  took 
that  application,  about  three  years.  I  took  it  at  his  store,  142  West 
Houston  street,  in  this  city.  I  knew  Mrs.  Perrin.  I  know  her  now. 
She  resides  there.  I  saw  Mr.  Perrin  after  his  death  at  his  store, 
142  West  Houston  street.  It  was  a  dry-poods  store."  The  defend- 
ant's physician  says:  "I  certified  that  I  considered  him  a  good 
risk,  and  that  I  did  not  find  him  suffering  from  any  disease.  I 
found  him  in  good  health;"  and  in  answer  to  the  court  he  said: 
"That  statement  of  mine  was  true, — that  he  was  in  good  health  at 
that  time."  Upon  the  testimony  adduced,  and  upon  the  limitation 
fixed  by  the  defendant,  the  court  instmcted  the  jury  to  find  for  the 
plaintiff. 

It  was  thus  satisfactorily  shown  that  the  statement  that  the  as- 
sured kept  a  dry-goods  store  was  not  untrue,  nor  could  the  fact  that 
he  was  also  employed  at  times  as  a  glass  polisher  make  it  untrue. 
If  one  keeps  a  store,  and  at  the  same  time  engages  in  other  busi- 
ness, it  is  not  untrue  to  say  that  he  keeps  a  store.  There  was  no 
warranty  that  he  was  not  engaged  in  any  other  business  than  store- 


Digitized  by  Google 


City  CL) 


MARQUIS  V.  WOOD. 


261 


keeper,  and  anch  other  employment  was  not,  therefore^  a  breach. 
He  was  not  asked  the  question  as  to  any  other  employment,  and 
the  company's  agent  knew  him  as  a  storekeeper.  There  can  be  no 
question  but  what  the  assured  was  a  storekeeper  of  the  kind  de- 
scribed, and  this  affirmative  statement  cannot  be  said  to  be  false.  In 
order  to  aToid  a  policy  of  insurance,  it  must  be  proved  affirmatively 
that  there  was  a  false  statement  in  the  appUcation.  O'^iaugh- 
nessy  r.  Association  (Com.  PI.)  34  N.  T.  Supp.  170. 

In  the  proofs  of  loss  submitted  by  the  plaintiff  appears  the  fol- 
lowing: "Q.  What  occupation  or  occupations  had  he  been  en- 
gaged in  since  the  above  policy  was  issued?  A.  Glass  polisher." 
And  upon  the  trial  the  witness  of  the  defendant  says  he  obtained 
this  statement  from  the  person  who  signed  the  certificate  of  iden- 
tity, and  on  cross-^amiuation  of  the  same  subject-matter  he  says: 
"The  question  in  reference  to  which  that  answer  is  given  is  8,  D : 
'^^t  occupation  or  occupations  has.  he  been  engaged  in  since  the 
above  policy  was  issned?'"  Xf  this  is  all  there  is  on  the  subject  of 
alleged  breach  of  warranty,  and  it  is  within  the  limit  fixed  bj  the 
defendant  itself,  then  we  are  unable  to  say  that  the  direction  of  a 
verdict  was  error  calling  for  an  interference  with  the  determina- 
tion of  the  court  That  it  is  all  is  evidenced  by  the  statement  of 
counsel  at  the  close  of  testimony,  as  follows : 

"Defraidaut'8  Counsel:  We  ask  leave  to  go  to  the  jury.  The  Court:  Upon 
what  question?  The  Defendant's  Counsel:  Upon  the  question  whether  or  not 
the  answers  In  the  application  are  true.  The  Court:  What  answer  do  you 
refer  to?  Defendant's  Counsel:  In  regard  to  his  occupation.  The  Court: 
There  is  no  such  question  which  can  be  submitted  to  the  Jury.  There  Is  no 
dispute  as  to  the  question  of  breach,  or  concerning  It." 

In  this  we  do  not  find  any  error,  and,  as  no  other  reason  is  given 
or  urged  for  disturbing  the  judgment,  we  are  of  opinion  that  the 
jndgment  and  order  appealed  from  must  be  affirmed,  with  costs. 

McCABTHY,  concurs. 


(29  MI«c  Bep.  S90.) 

MARQUIS  et  al.  v.  WOOD. 
(City  Court  of  New  Toi^,  General  Term.   November  16,  1899.) 

1.  (}ABBIXBS— CONTB&CTB  LllimXO  LlABIItlTT— NbOLIOBNCE. 

A  contract  for  the  transportation  of  goods,  stipulating  that  the  carrier 
shall  not  be  liable  for  any  damage  In  excess  of  a  specified  amount,  nor,  in 
any  event,  for  more  than  the  true  value  of  the  property,  does  not,  by  the 
attempt  to  limit  the  carrier's  liability,  relieve  It  from  liability  for  a  loss 
occasioned  by  Its  negligence. 
i.  Appeal — Objections  to  Evidence— Stating  Grounds. 

An  objection  to  evidence,  which  does  not  state  grounds.  Is  not  available 
on  appeal. 
3l  Sahk. 

An  objection  to  a  question  as  Incompetent  and  an  exception  does  not 
give  the  excepting  par^  any  broader  grounds  for  a^rument  on  appeal  than 
were  fixed  by  the  objection. 
1  Cabribbs— Yalub  or  Qoooa— Evidencb. 

In  an  actltm  to  recover  at  a  carrier  damages  for  a  negligent  loss  of 
goods  shipped  under  a  contract  limiting  Its  Uahillty  tar  damages  tor  lots, 
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evidence  as  to  tbe  value  of  the  goods  lost  la  admissible,  for  the  limitation 
does  not  relieve  tbe  carrier  from  liability  for  a  loss  due  to  its  Begligence. 
&  Sake. 

In  an  action  to  recover  of  a  carrier  for  a  portion  of  goods  lost  in  sblp- 
ment,  evidence  as  to  tbe  value  of  those  delivered  as  fixing  relatively  the 
value  of  those  not  delivered  is  admissible. 

Appeal  from  trial  term. 

Action  by  Abraham  Marquis  and  another  against  Theodore  F. 
Wood,  treasurer,  etc.,  to  recover  damages  for  go^s  lost  in  shipment. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.  AfSrmed.   

Argued  before  FITZSIMONS,  G.  J.,  and  McCABTHT  and  CON- 
LAN,  JJ. 

Tracj,  Boardman  &  Piatt,  for  appellant 
Friend^  House  &  Grossman,  for  respondents. 

GONLAN,  J.  This  is  an  appeal  from  a  judgment  entered  upon  the 
verdict  of  the  jury,  and  from  an  order  denying  a  motion  to  set  aside 
the  verdict  for  a  new  trial.  On  the  9th  day  of  January,  1896,  three 
bales,  of  fur,  the  property  of  the  plaintiffs,  were  delivered  to  the 
Pacific  Express  Company  at  Columbus,  Mo.,  for  shipment  and  de- 
livery to  the  plaintiffs  at  New  York  iu  the  due  course  of  business. 
The  three  bales  came  into  the  possession  of  the  defendant  as  the 
agent  of  the  Pacific  Express  Company,  to  complete  the  transportation 
thereof,  and  the  defendant  company,  by  some  mistake,  delivered  the 
bales  to  others  than  the  plaintiff.  When  the  error  was  discovered, 
part  of  the  goods  were  returned  to  the  plaintiffs,  and  for  the  remain- 
der this  suit  is  brought.  There  is  no  dispute  as  to  tlic  facts,  and  it 
will  be  conceded  that  no  greater  obligation  could  be  imposed  upon  the 
comptmy  completing  the  transportation  of  the  goods  than  was  as 
,  sumed  by  the  company  receipting  therefor.  The  question  for  us  to 
consider  on  appeal  is  what  construction  should  be  put  upon  the  re- 
ceipt given,  with  regard  tcr  fixing  or  limiting  the  amount  of  recovery. 
The  trial  judge,  in  charging  the  jury,  said  that  a  stipulation  in  a  con- 
tract of  shipment  that  the  value  of  the  property  did  not  exceed  f  50, 
where  the  rates  of  transportation  are  based  on  such  stipulation,  did 
not  apply  in  a  case  of  negligence,  and  the  coonsel  for  the  appellant 
cites  the  case  of  Belger  v.  Dinsraore,  51  N.  Y.  166,  as  an  authority 
for  the  contrary  holding.  But  the  cases  are  not  similar.  In  the 
case  cited  the  company  was  not  in  any  event  to  demand  more  than 
f50,  and  the  court  said; 

"A  party  accepting  sncb  an  insti-umcut  as  has  been  already  shown,  declares 
bis  assent  by  such  acceptance  to  those  terms  and  conditions." 

But  the  case  cited  has  been  particularly  distinguished  from  the 
one  at  bar  in  Magniu  v.  Dinsraore,  56  N.  Y.  168,  where  the  court  Baid: 

"In  Belgcr  v.  DInsmore,  supra,  the  contract  stipulated  for  Immunity  to  the 
carrier,  iinlesn  the  loss  should  be  proven  to  have  occmred  from  the  fraud  or 
gross  negligence  of  the  express  company,  In  any  event  limiting  tbe  recovery 
which  UNgbt  be  had  to  $5U,  unless  a  greater  value  waa  specified.  Effect  was 
given  to  It  according  to  its  terms,  aud  the  same  decision  was  made  In  Steers 
V.  Liverpool,  N.  Y.  &  P.  8.  B.  Co.  upon  a  contract  worded  substantially  tbe 
same  way,  and  tbe  provision  for  a  limited  llaUllty  was  held  to  take  effect  when 
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tbe  loss  was  through  negligence,  Inasmuch  as  all  lossea  were  excepted  nnlen 

pro  Ted  to  have  been  occasioned  by  negligence." 

In  the  case  at  bar  the  contract  provided  that  said  express  com- 
pany shall  not  be  liable  for  any  loss  or  damage  to  said  property  ex- 
ceeding the  sum  of  (50,  and  the  conrts  in  a  number  of  Instances 
have  hdd  that  the  carrier  did  not,  by  this  attempt  to  limit  his  liability, 
rdieve  himself  from  a  loss  occasioned  by  his  own  negligence;  nor 
would  that  appear  to  be  the  full  limit  intended  to  be  fixed  by  the  com- 
pany  in  the  present  case,  for  the  receipt  also  contained  tiie  words, 
'^or  in  any  event  shall  said  company  be  liable  for  more  than  the  true 
value  of  the  property."  Judging,  therefore,  by  the  light  of  the  fore- 
going authority,  it  was  not  error  for  the  court  to  submit  to  the  jury 
the  question  of  value,  nor  of  the  plaintiflE's  right  to  recover  more  than 
f50  in  the  event  that  his  loss  or  damage  exceeded  that  sum.  Evi- 
dence of  value  was  permitted  under  a  general  objection,  which  did 
not  state  grounds,  and  the  defendant  excepted,  but  this  cannot  avail 
the  defen^nt  npon  appeal;  and  again,  an  objection  to  a  question  as 
incompetent  and  an  exception  does  not  giVe  to  the  excepting  party 
any  broader  grounds  for  argument  upon  appeal  than  was  fixed  by  the 
objection  itself.  A  question  as  to  what  was  the  value  of  the  goods 
at  the  time  of  the  loss  was  dearly  not  incompetent,  but  went  to  the 
very  point  concerning  which  the  inquiry  was  made,  and  the  value 
sought  as  a  matter  of  materiality  upon  the  amount  which  might  be 
recovered.  It  may  have  been  a  difficult  matter  to  prove  value,  but 
we  are  not  prepared  to  say  that  the  evidence  adduced  was  not  clearly 
within  the  aathority  for  its  proper  admission. 

It  was  shown,  and,  indeed,  conceded,  that  a  portion  of  the  goods 
had  been  lost,  and  the  coart  permitted  evidence  of  the  valne  of  those 
delivered  as  fixing  relatively  the  value  of  those  not  delivered.  They 
were  in  one  consignment,  of  one  kind,  as  testified  to,  and  with  reason, 
we  think,  a  party  might  say  what,  for  instance,  was  the  value  of  one 
or  two  bales  as  measured  by  the  value  of  a  bale  delivered.  If  one  bale 
were  worth  f200,  then  it  is  not  unreasonable  to  say  that  two  bales 
were  worth  ^00;  or,  if  that  be  unfair,  then  to  fix  the  price  or  value 
according  to  the  number  of  skins  received,  and  apply  this  measnre 
of  TOlne  to  tiie  number  lost  In  any  event,  we  do  not  think  that  the 
defendant  was  prejudiced  by  the  submission  to  the  jury.  The  defend- 
ant gave  no  evidence  of  valne  whatever,  and  took  no  exception  to  the 
charge  in  any  form,  and  must  be  held  to  have  accepted  the  words  of 
the  trial  judge  to  the  jury,  "In  the  case  of  negligence  on  the  part  of 
the  express  company,  that  part  does  not  apply,"  referring  to  the  de- 
fendaiit's  contention  that  the  company  was  exempted  beyond  f  50. 

Judgment  and  order  appealed  from  must  be  afOrmed,  with  costs. 
AH  concur. 
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PUBDT  T,  a  0.  WHITH  PAPER  MFG.  CO. 

(City  Court  of  New  York,  General  Term. '  November  16,  1889.) 

AiOTiOH — Master  abd  Bertaht—Contbaot  of  Ehfloymbiit. 

An  action  for  a  breach  of  a  contract,  to  recover  a  balance  of  salary  un- 
der a  contract  whereby  defendant  agreed  to  pay  plaintiff  $20  a  week  dar- 
ing the  month  of  January  following,  and  $30  a  week  for  each  and  every 
week  thereafter  during  the  year  1896.  as  and  for  a  guarantied  salary.  Is 
maintainable  In  tlie  form  bronght.  where  tbe  issae  of  wrongful  dlscbarge 
li  not  presented  by  tbe  pleading 

Appeal  from  trial  term. 

Action  by  Robert  P.  Purdy  against  the  0.  0.  White  Paper  Mann- 
facturing  Company.  Judgment  dismissing  complaint,  and  plain* 
tiff  appeals.  Reversed. 

Argued  before  FITZSIM0N8,  a  J.  and  McCABTHT  and  OON- 
LAN,  JJ. 

McKoon  &  Lnckey,  for  Appellant. 
Fromme  Bros.,  for  respondent 

FITZ8IM0NS*  G.  J.  The  action  was  for  'a  balance  of  salary, 
from  April  18,  1896,  to  June  23,  1896,  at  f30  a  week,  under  an  al- 
leged contract  with  defendant,  made  on  or  about  December  31, 
1895,  by  which  the  defendant  agreed  to  pay  plaintiff  J20  a  week  during 
the  month  of  January  following,  and  |30  a  week  for  each  and  every 
week  thereafter  during  the  year  1896,  as  and  for  a  guarantied  sal- 
ary. After  June  23,  1896,  plaintiff  abandoned  his  contract.  The 
issue  of  wrongful  discharge  was  not  presented  by  the  pleadings,  and 
the  action  for  breach  of  contract  was  maintainable  in  the  form 
brought.  2  Bnth.  Dam.  (2d  Ed.)  p.  1561,  §  692.  The  plaintiffs  proof 
entitled  him  to  go  to  the  jury,  and  the  dismie^al  was  erroneous. 

Judgment  reversed,  and  new  trial  ord^ed,  with  costs  to  appel- 
lant to  abide  the  event.   All  concur. 


HUTKOPF  V,  PENNSYLVANIA  R.  CO. 

(City  Court  of  New  York,  General  Term.   November  16,  1899.) 

1.  Cabbibbs— Biu.  OF  Ladibs. 

A  provision  In  a  bill  of  lading  tbat  tbe  carrier  shall  not  be  liable  tar 
any  loss  or  breakage  does  not  exempt  tbe  carrier  frcnn  tiw  canaoqpeaem 

of  Its  own  negligence. 

8l  Carriers— NBauoEHOB—PRBsnMPTtON. 

Where,  in  an  action  against  a  railroad  company  to  recover  for  a  case 
of  plate  glass,  broken  while  in  its  possession  as  a  carrier,  the  evidence  dis- 
closed that  the  case,  with  several  other  like  cases,  was  delivered  to  defend- 
ant for  transportation,  In  good  order,  and  that  the  other  cases  were  de- 
livered by  tbe  carrier  in  good  order,  as  received.  It  wUl  be  presmned  that 
It  was  negligently  handled  by  defendant 

Appeal  from  trial  term. 
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Action  by  Nathan  Hutkoff  against  the  Pennsylvania  Railroad  Oom- 
panj.   From  a  jadgment  in  favor  of  plaintiff,  defendant  appealed. 

AiSnned. 

Argued  before  F[TZSIMONS,  G.  J.,  and  McGABTHY  and  CON- 
LAN,  JJ. 

Robinaon,  Biddle  &  Ward,  for  appellant. 
Nathan,  Lerentritt  &  Peckham,  for  respondent. 

FITZSIMONS,  C.  J.  The  action  was  to  recover  the  value  of  a 
case  of  plate  glass  shipped  to  the  plaintiff  over  the  defendant's  road 
from  Creighton,  Pa.,  to  New  York,  about  August  19,  1895.  The 
glass  contained  in  the  case  was  fonnd  upon  its  arrival  to  be  shat- 
tered and  totally  valndess.  The  evidence  clearly  showed  that  the 
glass  was  in  good  condition  when  it  was  placed  in  the  defendant's 
charge,  and  that  the  breakage  must  have  occurred  while  it  was  in 
their  custody.  The  provision  in  the  bill  of  lading  that  the  carrier 
shall  not  be  liable  for  any  loss  or  breakage  does  not  exempt  the  car- 
rier from  the  consequences  of  its  own  negligence.  Canfleld  v. 
Railroad  Co.,  93  N.  Y.  532;  Mynard  v.  Railroad  Co.,  71  N.  Y.  180; 
Holsapple  v.  Railroad  Co.,  86  N.  Y.  275.  Fifteen  other  cases  of  glass 
formed  part  of  the  same  shipment,  and  arrived  in  good  order  and 
condition.  The  one  in  suit  would  Imve  so  arrived  nnless  negligently 
bandied  or  controlled  by  the  defendant.  This  is  a  presumption,  at 
all  events,  and  was  not  overcome  by  anything  offered  by  the  defend- 
ant. Campe  v.  Weir,  28  Misc.  Rep.'  243,  58  N.  Y.  Supp.  1082;  Roth 
T.  Packet  Co.  (Super.  X.  Y^.)  12  N.  Y.  Supp.  460;  Trimble  v.  Railroad 
Co.,  39  App.  Div.  403,  412.  57  N.  Y.  Supp.  437.  There  was  certainly 
evidence  bearing  upon  the  question  of  negligence  to  require  the 
Bobmission  of  the  case  to  the  Jury,  to  whom  it  was  sent  npon  an 
impartial  charge. 

The  jury  fonnd  for  the  plaintiff,  and,  as  the  exceptions  are  with- 
out merit,  the  judgment  mast  be  aflQrmed,  with  coats.  All  concor. 


(29  Misc.  Rep.  276.) 

TOWBB  V.  BLESSING. 

(AXtmny  Coanty  Court  October,  1899.) 

BnmtaB— Vabtoo  Rbobifts. 

A  receipt  of  a  sum  'in  fall  of  all  demandB  to  date"  Is  not  conclosfve  on 
the  party  exeoitlng  It,  but  It  may  be  contradicted  ot  explained  by  pard 
evidence. 

Appeal  from  ci^  court  of  Albany. 

Action  by  Franklin  D.  Tower  against  Edward  McG.  Blessing. 
From  a  Judgment  for  plaintiff,  defendant  appeals.  Reversed. 

Neile  F.  Towner,  for  appellant. 
Charles  F.  Bridge,  for  respondent 

GREGORY,  J.  Upon  the  trial  of  this  action,  the  plaintiff  offered 
in  evidence  a  receipt  dated  "January  13,  1898,"  executed     the  de- 
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fendant,  which  contained  the  following  language:  ^OReceived  of  F. 
D.  Tower  six  hundred  fifty-two  &  *V^**  dtdlars^  in  full  for  all  de- 
mands to  date."  The  defendant  was  a  witness  upon  the  trial  in  his 

own  behalf,  and  on  his  redirect  examination  questions  were  put  to 
him  for  the  purpose  of  contradicting  or  explaining  the  receipt,  which 
were  objected  to  by  the  plaintiff's  counsel,  who  claimed,  inasmuch 
as  the  receipt  stated  that  it  was  in  full  for  all  demands  to  date,  it 
was  conclusive,  and  therefore  could  not  be  explained  or  contradicted. 
The  objections  were  sustained,  and  the  defendant's  counsel  ex- 
cepted. 

The  question  which  presents  itself  npon  this  a^qpeal  is  whether  a 
receipt  in  writing  expressing  the  receipt  of  a  certain  sum  of  monej, 
"in  full  of  all  demands  to  date,"  is  concluBive  upon  the  party  exe- 
cuting it,  and  incapable  of  being  contradicted  or  explained.  I  am 
of  the  opinion  that  the  court  erred  in  excluding  the  evidence  offered 
by  the  defendant  in  explanation  or  contradiction  of  the  receipt. 

In  Ryan  t.  Ward,  48  N.  Y.  204,  receipts  had  been  given  on  several 
occasions  for  hides  delivered,  which  were  expressed  to  be  in  full  for 
the  ludes.  In  fact,  the  payment  was  not  in  full,  for  a  further  sum  was 
then  due.  Judge  Earl,  in  writing  an  opinion  in  that  case,  uses  the 
following  language: 

"It  bu  never  been  Intimated,  In  any  rase  In  thla  states  that  It  made  any 
difference  whether  the  receipt  was  for  a  specified  som  of  mon^  or  ta  full. 
The  same  rule  applies,  and  no  reason  is  apparent  why  it  should  not  A  re- 
ceipt for  a  specified  smn  of  money  contains  a  declaration  that  so  much  has 
been  paid  upon  accotint  or  for  a  particular  purpose.  A  receipt  In  full  coctalns 
a  declaration  that  a  certain  sum  has  been  paid  In  full  of  all  claims  of  a  cer- 
tain kind  or  of  ail  demands.  Keltber  kind  of  receipt  embodies  any  contract. 
Both  furnish  oply  prima  facie  evidence,  and  are  valuable  only  as  sach.  Both 
are  equally  open  to  explanation  or  contradiction." 

The  cases  cited  by  the  counsel  for  the  plaintiff  are  to  the  effect 
that  where  a  receipt  is  given  for  money  paid  it  embodies  a  con- 
tract, and  it  cannot  be  explained  or  attacked  collaterally,  aud  I  agree 
with  the  reasons  contained  in  each  case  cited.  But  in  this  case  the 
language  of  the  receipt  is  not  such  as  to  make  it  conclusive.  I  am 
of  the  opinion  that  the  evidence  should  have  been  received.  Of  what 
effect  and  weight  it  might  have  had  upon  the  learned  judge  who 
tried  the  case,  of  course  I  cannot  determine;  but,  from  the  decision 
above  cited,  an  error  has  been  committed,  which  I  feel  calls  for  the 
reversal  of  the  judgment  aud  the  granting  of  a  new  trial.  The  judg- 
ment should  be  reversed,  and  new  trial  granted  before  the  ciiy  court 
to  be  held  on  the  30th  of  October,  1899,  at  9 :30  a.  m.,  the  costs  of 
the  appeal  to  abide  any  subsequent  jud^^nt. 

Judgment  reversed,  and  new  tried  granted,  witii  coste  of  appeal 
to  abide  event 
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McENTYBB  T.  TDCKBR. 
(ftipreine  Conrt,  Appellate  DlTlston,  First  Department  December  8,  1899.) 

Appeal  from  taxation  of  costs. 
For  former  opinion,  see  58  N.  Y.  Supp.  146. 
Epargoed  before  VAN  BRUNT,  P.  J.,  and  McLADGHUN,  BAR 
RETT,  RUMSET,  and  INGRAHAM,  JJ. 

Arthor  J.  Baldwin,  for  appellant. 
Alfred  B.  CruikBhank,  for  respondent. 

PER  CURL^M.  Our  order  of  the  19th  day  of  May,  1899,  gave 
the  defendant  all  the  costs  of  the  action  subsequent  to  the  service 
of  the  original  complaint.  It  also  gave  him  the  costs  and  disburse- 
ments of  the  appeal,  where  such  costs  were  awarded  to  him  to 
abide  the  event.  This  was  a  recognition  of  the  fact  that  upon  the 
first  appeal,  namely,  the  plaintiff's  appeal  to  the  general  term  of 
the  former  court  of  common  pleas,  costs  were  not  in  terms  award- 
ed to  the  defendant  to  abide  the  event  It  was  not  the  intention 
to  require  the  plaintifF  to  pay  the  costs  of  that  first  appeal,  where 
he  was  successful;  and  the  order  was  settled,  as  it  roads,  to  limit 
the  appeal  costs  allowed  to  those  awarded  by  us  to  the  defendant 
(to  abide  the  event)  upon  the  second  appeal,  lliere  was  no  inten- 
tion, however,  to  deprive  the  defendant  of  the  general  coats  of  the 
cause  either  before  the  first  judgment  or  since. 

The  order  appealed  from  should  therefore  be  modified  by  dis- 
allowing the  costs  and  disbursements  of  the  first  appeal,  and  as 
■o  modified  afOrmed,  without  costs. 


KGKHARD  v.  JONES  et  al. 
(Sa^nme  Court  Appellate  Division,  First  Department  Deeonber  8,  1899.) 

PSBTEBRED  CAT.BNDA.R — NOTICE. 

Under  Code  CIt.  Ptoc.  8  793,  providing  that  a  party  desiring  a  preference 
of  a  cause  sbaH  serve  with  his  notice  of  trial,  a  notice  that  application 
win.  be  made,  at  opening  of  the  court  for  leave  to  move  the  same  as  a 
preferred  cause,  the  right  to  a  preference  la  lost  failure  to  serre  such 
notice  of  application  with  the  notice  of  trial. 

Appeal  from  trial  term,  New  York  county. 

Action  by  George  Eckhard  against  Alfred  Walker  Jones  and  an- 
other. From  an  order  granting  an  application  to  place  the  cause 
on  the  preferred  calendar,  and  from  an  wder  denying  a  motion  for 
reargnment,  defendants  appeal.  Revised. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLATJGHIJN,  PAT- 
TERSON, 0*BRIEN,  and  INGRAHAM,  JJ. 

Henry  Daily,  Jr.,  for  appellants. 
Philip  Carpenter,  for  respondent. 

O^RIEK,  J.  The  question  presented  on  this  appeal  relates  to 
the  proper  calendar  practice  in  the  county  of  New  York  in  r^;ard 
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to  preferences.  This  action  is  for  money  claimed  to  be  due  the 
plaintiff  for  services,  and  at  the  commencement  the  plaintiff  ob- 
tained an  attachment.  When  at  issue,  the  plaintifE  served  a  notice 
of  trial  for  the  first  Monday,  or  2d  day  of  October,  1899,  and  pnt 
the  action  on  the  general  calendar.  After  service  of  such  notice 
of  trial,  and  on  the  3d  day  of  October,  1899,  he  served  an  affidavit 
and  notice  of  motion  for  the  6th  day  of  October,  wherein  he  stated 
that  he  would  apply  tov  an  order  placing  his  action  upon  the  pre- 
ferred calendar.  Having  first  denied,  the  learned  judge  subse- 
quently granted,  the  motion;  and  thereafter,  upon  the  ground  that 
a  memorandum  in  opposition  to  the  motion,  through  inadvertence, 
had  not  been  handed  to  the  judge,  a  motitm  for  reargument  was 
made,  which  was  denied.  It  is  from  the  two  orders  entered  in  ac- 
cordance with  the  disposition  made  of  the  motions — one  placing 
the  action  on  the  preferred  calendar,  and  the  other  denying  a  re- 
argnment — that  this  appeal  is  taken. 

The  fact  appearing  that  an  attachment  had  been  ieutied,  and 
property  of  the  defendant  held  thereunder,  the  action  was  entitled 
to  a  preference,  under  rule  36  of  the  genwal  rules  of  practice,  if  a 
nK)tion  therefor  was  made  in  time.  As  said  in  Marks  v.  Marphy, 
27  App.  Div.  160,  50  N.  Y.  Supp.  622: 

"Section  793  of  the  Code  of  Civil  Procedure  provides  that  In  this  conntjr  a 
party  dcBlrln;;  a  preference  of  any  cause  shall  serve  upon  the  opposite  party, 
with  bis  notice  of  trial,  a  notice  that  an  application  will  be  made  to  tbe 
court,  at  tbe  opening  thereof,  for  leave  to  move  tbe  same  as  a  preferred  cause. 
It  is  the  settled  practice  In  tbis  district  that  such  an  application  must  be  made 
at  the  commencement  of  the  term  for  wblcb  the  notice  of  trial  Is  served.  If 
not  so  made,  tbe  right  to  a  statutory  preference  Is  waived.  In  the  present  case 
the  plaintiff  should  have  moved  for  a  preference  upon  the  first  Monday 
January.  His  notice  of  trial  was  for  that  day,  and  he  could  apply  for  such  a 
preference  upon  no  other  day.  An  application  for  a  preference  upon  the  fol- 
lowing day  was  not  authorized  by  the  statute.  It  follows  that  by  his  faUnre 
to  move  upon  the  first  Monday  of  January  he  waived  bis  statutory  right.  Hla 
subsequent  notice  of  trial  for  the  February  term  was  futile  to  avoid  the  effect 
of  this  waiver,  or  to  support  another  application  for  a  statutory  preference." 

The  rule  thus  enunciated  is  conclusive  upon  the  question  here 
presented  as  to  the  proper  calendar  practice  in  the  connlj  of  New 
York.  In  accordance  with  it,  the  plaintiff  should  have  served  with 
his  notice  of  trial  for  the  first  Monday  of  October  a  notice  that  he 
would  make  an  application  to  the  court  at  that  time  for  a  prefer- 
ence. As  he  did  not  do  this,  the  order  below  was  erroneous,  and 
should  be  reversed,  with  f  10  costs  and  disbursements,  and  the  mo- 
tion for  a  pref^nce  denied,  with  f  10  costs.   All  concur. 


WOODBRIDGE  v.  FIRST  NAT.  BANK  OF  SARATCKIA  SPRINQS. 

(Supreme  Court,  Appellate  Division,  Third  Department   November  IB,  ISM.) 

L  Basks— Deposits— Trdst  Funds. 

Where  an  executor  deposited  money  belonging  to  his  decedent's  estate 
In  a  bank  In  his  own  name,  there  is  no  contractual  relation  created  with 
tbe  estate,  making  the  bank  liable  to  account  to  the  estate  for  numeTS  de- 
posited. 
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2.  Same— Depositor's  Riqht  to  Withdraw. 

A  bank.  In  the  absence  of  notice  of  an  advene  c^alm,  has  tlie  rigbt  to 
assume  tbat  a  person  depositing  oioney  to  bis  own  credit  baa  a  right  to 
wltbdraw  It. 

I.  Sahb— AccoDNTine — Burden  of  Proof. 

In  an  action  by  a  trustee  against  a  bank  to  compel  It  to  account  for  mon- 
eys of  tbe  estate  deposited  by  a  former  executor  in  his  own  name,  which  the 
tMnk  paid  out  In  discharge  of  sucb  executor's  personal  obllgatlous,  with 
knowledge  that  they  were  trust  funds,  It  is  not  error  to  refuse  an  account- 
ing, where  plaintiff  failed  to  show  tbat  all  or  »ny  certain  part  of  the  de- 
posits belonged  to  tbe  estate. 

I  Sahe. 

Where  testator  bequeathed  an  annuity  to  bis  daughter  for  life,  and  both 
Abe  and  her  bnsband,  with  tbe  executor's  consent,  collected  moneys  be- 
longing to  the  estate,  not  exceeding  the  amount  of  the  annnl^,  and  de< 
posited  it  in  a  bank  to  his  personal  credit,  the  bank,  having  notice  of  the 
facts,  was  entitled  to  assume  that  such  moneys  were  received  by  the  bu»- 
band  as  the  beneficiary's  agent,  to  apply  on  the  annuity,  and  hence  can- 
not be  required  to  account  therefor  to  the  estate. 

6.  SaHB— ACCODNTINO — CoSTB — EXTBA  ALLOWANCE. 

In  an  action  for  an  accounting  of  trust  funds  claimed  by  plaintiff  to 
have  been  received  by  defendant,  the  amount  claimed  being  greatly  In  ex- 
cess of  the  sum  proven  to  have  been  received  by  defendant,  and  for  which 
he  ought  to  account,  the  latter  amount  Is  to  be  deemed  the  value  of  tbe 
subject-matter  involved,  In  determining  tbe  amount  of  an  extra  allow- 
ance of  costs. 

Ai^>eal  from  special  term,  Saratoga  county.- 

Action  by  Helen  F.  Woodbridge,  truBtee,  against  the  First  Na- 
tional Bank  of  Saratoga  Springs.  From  a  jndgment  dismissing  the 
complaint,  and  from  an  order  granting  defendant  a  special  allow- 
ance of  costs,  plaintiff  appeals.  Jndgment  affirmed,  and  order  modi- 
fled. 

Iq  Decemlier,  1870.  Samuel  Freeman  died,  leaving  a  will,  afterwards  duly 
admitted  to  probate,  in  which,  after  some  specific  bequests,  the  testator  gare 
all  the  rest  of  his  property  to  the  executor  thereinafter  named,  and  to  his  suc- 
cessor, in  trust  to  receive  the  rents  and  profits  and  annual  avails,  and  pay 
therefrom  to  his  only  daughter,  Helen  Woodbridge,  the  wife  of  John  Wood- 
bridge,  during  her  life,  the  annual  sum  of  $3,500,  In  semiannual  payment*; 
at  ber  decease,  tbe  trust  fund  and  property  to  go  and  belong  to  her  child  or 
children.  If  more  than  one,  In  equal  parts;  In  case  bis  daughter  died  leaving 
no  child  or  descendants,  then  the  trust  fund  and  property  to  go  to  his  next  of 
kin  and  heirs  at  law.  Power  was  given  to  tbe  daughter  to  dispose  of,  by  wlU, 
one-half  of  the  property.  Augustus  Bockes  was  appointed  executor  and  trus- 
tee, on  condition  that  be  accept  the  trust  at  an  annual  compensation  of  $50(^ 
in  full  of  all  claim  for  labor,  expenses,  and  commissions  as  executor  and  trus- 
tee. The  trustee  was  authorized  to  sell  any  of  tbe  real  estate,  with  the  writ- 
ten consent  of  the  daughter.  Bockes  accepted  the  trust,  and  letters  testa- 
mentary were  Issued  to  him  on  December  24,  1870,  and  he  thereupon  entered 
opon  the  performance  of  hia  duties  as  executor  and  trustee.  On  the  2Sth 
June.  1872.  he  gave  to  John  Woodbridge  a  power  of  attorney,  authorizing  htm 
to  collect  and  receive  all  moneys  due  or  to  l}ecome  due  to  the  executor  and 
trustee  as  such,  and  to  take  possession  of  all  the  property  t>elongIng  to  the 
estate,  and  to  use,  manage,  and  control  the  same.  It  was  Btated  in  the  power 
of  attorney  that  It  was  given  with  tbe  sanction  and  approval  of  Mrs.  Wood- 
bridge,  and  that  the  attorney  was  to  be  deemed  her  agent  and  attorney  In  all 
matters  and  things  to  be  done  thereunder:  and  a  writing  to  that  effect,  and 
signed  by  ber,  was  attached.  On  the  9tb  June.  18&1,  Bockes.  by  permission 
of  the  court  iij  order  of  that  date,  resigned  his  trust  as  such  executor  and 
trustee;  and  the  plaintiff,  Helen  F.  Woodbridge,  the  daughter  of  the  deceased, 
was  appointed  trustee  In  bis  place.  This  action  was  commenced  on  10, 
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1897.  In  the  complaint,  among  other  things.  It  Is  alleged  that  between  June 
28,  1872,  and  April  0.  1870,  the  defendant  received  from  John  Woodbrldge,  In 
divers  amounts,  the  sum  of  $61,102.42,  moneys  bel(mglng  to  said  estate  and 
trust,  placing  the  same  to  the  credit  of  the  account  of  Helen  F.  Woodbrldge. 
of  which  account  said  John  had  control,  which  monejrs  so  deposited  with  de- 
fendant the  defendant  thereafter  negligently  and  wrongfully  permitted  the 
said  John  to  withdraw  from  said  bank  and  to  convert  to  his  own  use,  or  which 
moneys,  or  some  part  thereof,  were  thereafter  converted  by  the  defendant  to 
Its  own  use,  being  applied  by  the  defendant  to  the  payment  of  personal  In- 
debtedness owing  to  the  defoudaDt  by  the  said  John;  that  on  April  6.  181G. 
said  John  opened  a  personal  account  in  h\s  own  name  with  the  defendant,  ami 
thereafter,  between  the  dates  of  April  0,  1870,  nnd  June  8.  18!>4,  the  defendant 
received  on  deposit  to  the  ci'edit  of  said  John  moneys  of  said  estate  amoaot- 
Ing  in  the  aggregate  to  f 161,653.12.  which  money?,  or  some  part  thereof,  the 
defendant  wrongfully  and  unlawfully  permitted  said  John  to  convert  to  his 
own  use  by  withdrawing  the  same  from  the  bank,  or  which  moneys,  or  some 
part  thereof,  the  defendant  converted  to  Its  own  use  In  satisfying  personal 
debts  owing  to  It  by  said  John,  the  amounts  of  which  were  unknown  to  plain- 
tiff; that  all  such  moneys  were  known  to  defendant  to  be  owned  by  said  es- 
tate, and  Impressed  with  said  trust.  The  defendant,  among  other  things  In 
Its  answer,  admits  having  an  account  at  Its  bank,  with  Helen  F.  Woodbrldge 
and  with  John  Woodbrldge,  but  denies  the  allpgations  of  Its  receipt  of  moneys 
of  the  trust  estate,  and  also  the  allegations  of  conversion  or  misappropriation 
by  It,  or  with  Its  permission,  of  any  of  the  trust  property.  Upon  the  trial, 
at  the  close  of  the  evidence,  the  defendant  moved  for  a  ^smlssal  of  the 
complaint  on  the  ground  that  the  plaintiff  had  not  made  out  a  cause  of  ac- 
tion, and  thereupon  the  court  made  a  decision.  In  which  it  was  decided  "that 
plaintiff  has  failed  to  prove  that  there  has  beon  any  conversion  or  misappro- 
priation of  any  part  of  the  trust  estate  by  the  defendant,  or  the  trustee,  Au- 
gustus Bockes.  or  by  John  Woodbrldge,  or  by  any  other  person;  that  plain- 
tiff has  failed  to  prove  that  defendant  had  knowledge  of  any  wrongful  use  of 
the  said  trust  property,  or  of  any  intent  to  misappropriate  any  part  thereof, 
on  the  iMtrt  of  the  said  trustee,  Augustus  Bockes,  or  John  Woodbrldge,  or  any 
other  person;  that  the  complaint  should  be  diamisaed  npon  the  merits."  Judg- 
ment was  directed  accOTdlngly,  with  costs.  . 

Argned  before  PASKEB,  P.  J.,  and  LA^DON,  HESKRIGK,  and 
MEKWIN,  JJ. 

Appleton  D.  Palmer,  for  appellant 

Esek  Gowen  and  John  L.  Henning,  toe  respondent. 

MEBWIN,  J.  Hie  main  contention  of  the  appellant  is  tliat  a 
case  was  made  entitling  the  plaintiff  to  an  interlocntorj  judgment 
requiring  the  defendant  to  account  for  all  moneys  belonging  to  the 
estote  of  Samuel  Freeman,  deceased,  at  any  time  i-eeeived  by  the 
defendant.  There  was  no  contract  illation  between  the  defendant 
and  the  estate,  such  as  would  make  it  the  duty  of  the  defendant  to 
account  to  the  plaintiff.  The  cases,  therefore,  that  are  cited  with 
reference  to  the  duty  to  account  where  the  relation  of  the  parties 
is  based  on  contract,  do  not  apply.  The  contract  dealings  here 
were  between  the  defendant,  on  the  one  part,  and  Helen  P.  Wootl- 
bridge,  or  John  Woodbridge,  on  the  other.  The  relation  was  that 
of  debtor  and  creditor.  The  duty  of  the  defendant  was  to  ps^  to 
the  party  depositing,  or  to  his  or  her  order.  It  did  so.  Jcdin  Wood- 
bridge  had  authority  to  act  for  his  wife.  A  bank,  in  the  absence  of 
notice  of  an  adverse  claim,  has  the  right  to  assume  that  the  person 
who  makes  deposits  to  his  own  credit  has  the  right  to  draw  them 
out.  A  court  qI  equi^  m^y  order  an  accounting  when  a  fldnciary 
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relation  exiBts  between  the  parties,  and  a  duty  rests  on  the  defend- 
ant to  render  an  accoont  3  Pom.  Kq.  Jur.  §  1421.  And  this  role 
may  be  applicable  in  case  of  a  constructive  trust.  1  Story,  Eq.  Jur. 
§  612.  The  existence  of  such  trust,  or  the  facts  upon  which  it  may 
arise  by  operation  of  law,  must  be  definitely  shown,  before  the  right 
to  recover  or  to  require  an  account  is  established.  J(Ain  Wood- 
bridge  was,  as  the  defendant  knew,  or  is  chargeable  with  knowing, 
the  agent  of  the  trustee  in  the  collection  of  the  moneys  of  the  es- 
tate. The  plaintiCF  concedes  that  Woodbridge  had  the  right  to  col- 
lect, but  claims  that  he  had  no  right  to  deposit  his  collections  in  the 
bank  to  his  own  credit.  Assume  this  position  to  be  correct;  it 
would  be  incumbent  on  the  plaintiff  to  show  either  that  all  the 
deposits  were  estate  mone^,  or  to  show  what  deposits  were  such. 
It  is  not  shown  that  all  were  moneys  of  the  estate.  On  the  con- 
trary, it  is  shown  that  other  moneys  were  deposited,  and  the  amonnt 
thereof  that  belonged  to  the  estate  is  not  shown.  Because  Wood- 
bridge  was,  to  defendant's  knowledge,  agent  of  the  trustee,  and 
made  some  deposits  that  consisted  of  trust  moneys,  it  does  not  follow 
that  the  burden  is  on  the  defendant  of  showing  what  of  the  deposits 
belonged  to  the  estate,  or  of  showing  that  the  whole  went  for  the 
benefit  of  the  estate.  It  will  hardly  do  to  put  onto  a  bank  the 
burden  of  showing  where  its  ciwtomer  gets  his  deposits.  The  plain- 
tiff, with  the  access  to  papers  and  records  which  she  is  supposed  to 
hare,  should  in  the  first  instance  show  what  deposits  were  estate 
moneys.  This  is  done  as  to  certain  dividends  or  bank  stock  held 
by  the  estate  in  the  defendant  bank  and  in  a  Schenectady  bank. 
Those  dividends  were  a  part  of  the  annual  income  of  the  trust  fund, 
and  were  less  than  the  annuity  payable  to  Mrs,  Woodbridge.  The 
defendant  had  a  right  to  believe  tiiat  such  dividends  were  rightfully 
received  by  Mrs.  Woodbridge,  or  her  husband  as  her  agent,  to  ap- 
ply on  her  annuity;  and  therefore  no  misappropriation  or  negli- 
gence can  be  charged  to  the  bank  on  that  account.  JHo  other  spe- 
cific deposits  are  shown  as  coming  from  the  trust  estate.  It  Is  al- 
leged that  the  individual  debts  of  Mr.  Woodbridge  were  paid  from 
the  estate  funds.  The  evidence,  to  say  the  least,  leaves  that  in 
doubt;  but,  if  there  were  such  payments,  the  amount  does  not  ap- 
pear. There  is  nothing  in  the  evidence  from  which  the  trial  court 
could  properly  say  that  the  defendant  must  pay  or  account  for  any 
particular  sum,  or  any  particular  item  of  property.  This  is  not  the 
case  of  the  management  of  an  estate  by  a' party  having  no  right 
to  do  so,  or  the  case  of  the  use  of  property,  the  profits  from  which 
may  be  reached,  and  therefore  a  right  to  an  acconnting  may  exist. 
The  question  is  whether  the  defendant  has  improperly  allowed  the 
moneys  of  the  trust  estate,  known  to  be  such,  to  be  withdrawn  from 
the  bank,  or  has  itself  improperly  received,  to  its  own  benefit,  such 
moneys.  The  claim  is,  in  its  nature,  tortious,  and  should  be  shown 
with  reasonable  certainty.  The  deposits  seem  to  have  been  made 
and  paid  oat  in  the  ordinary  course  of  business,  from  1872  to  1S04, 
without  any  adverse  claim,  until  the  commencement  of  this  suit.  It 
is  not  shown  to  what  extent  during  this  period  the  principal  of  the 
estate  has  been  diminished.   So  far  as  the  case  shows,  the  defend- 
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ant  had  the  right  to  beliere  that  the  estate,  though  practically  in 
the  hands  of  John  Woodbridge,  was  managed  to  the  satiBfaction  of 
all  parties  up  to  the  time  of  the  resignation  of  the  trustee,  in  1894. 
It  had  a  right  to  believe  that  whatever  deposits  of  estate  moneys 
were  made  by  Woodbridge  to  the  credit  of  his  wife  or  himself  were 
BO  made'  with  the  assent  of  the  trustee,  and  without  any  design  on 
the  part  of  either  the  trustee  or  of  Woodbridge  to  misappropriate 
the  same. 

We  are  not  persuaded  that,  npon  the  case  presented,  the  plaintiff 
was  entitled  to  an  interlocutory  judgment  for  an  accounting.  The 
trial  court,  in  effect,  found  that  no  conversion  or  misapproiwiation 
by  the  defendant  had  been  shown,  or  any  negligence  or  improper 
conduct  on  its  part  in  regard  to  any  withdrawal  of  trust  funds  by 
Woodbridge  from  the  bank.  We  find  no  good  reason  for  disturbing 
this  conclusion,  or  the  conclusion  that  a  cause  of  action  was  not 
established. 

Upon  the  appeal  from  the  order  granting  an  extra  allowance  of 
costs,  it  is  claimed  by  the  plaintiff  that  there  is  no  basis  in  the 
case  for  granting  an  allowance.  The  allowance  must  be  baaed  ''upon 
the  sum  recovered  or  claimed,  or  the  value  of  the  subject-matter 
Involved."  The  plaintiff,  in  her  complaint,  asked  judgment  that 
the  defendant  be  required  to  account,  and  pay  to  the  plaintiff  all 
moneys  of  said  estate  found  due  upon  such  accounting,  and  for  such 
other  or  further  relief  as  might  be  proper.  The  argument  is  that 
the  subject-matter  of  the  action  is  the  right  to  an  accounting,  and 
that  no  money  value  can  be  placed  upon  that,  and  therefore  there 
is  no  basis,  for  an  allowance.  The  subject-matter  of  the  action  was 
the  deposits  of  trust  moneys  during  the  period  in  ccmtroversy.  Un- 
der the  all^ations  of  the  complaint,  a  recovery  was  possible  to  the 
full  amount  alleged.  The  amount  or  value  of  such  deposits,  how- 
ever, was  not  proved,  except  to  the  extent  of  about  f30,000,  being  the 
dividends  of  certain  banks.  That  sum,  therefore,  is  to  be  deemed 
the  value  of  the  subject-matter  involved.  The  order  granted  an 
extra  allowance  of  |2,000.  This  was  larger  than  the  facts  of  the 
case,  as  appearing  from  the  papers  on  which  the  order  was  grant- 
ed, warranted.  It  should  be  reduced  to  the  anm  of  ^1,000,  and 
the  order  as  so  modified  should  be  afDrmed.  Judgment  affirmed, 
with  costs. 

Order  modified  1^  reducing  the  allowance  to  the  sum  of  91,000, 
and  as  so  modified  affirmed,  without  costs.  All  concur. 

LANDON,  J.  I  concur.  The  plaintiff,  as  the  successor  of  Bockes 
as  trustee,  stands  in  his  shoes  in  the  trust  estate's  account  with  the 
bank,  except  to  the  extent,  if  any,  that  Bockes  himself,  or  his  attor- 
ney, Woodbridge,  diverted  the  trust  funds  on  deposit  in  the  bank  from 
the  trust  purposes,  by  withdrawing  them  trosn.  the  bank,  with  the 
knowledge  of  the  bank,  at  the  time  of  the  withdrawal,  that  a  diversion 
was  thereby  accomplished  or  was  intended.  The  bank  must  have 
consciously  assisted  in  an  actual  or  intended  spoliation  of  the  trust 
estate,  or  must  have  had  such  reasonable  ground  to  apprehend  it 
as  should  have  constrained  it,  out  of  its  just  sense  of  honest  dealing. 
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to  can  a  halt,  and  to  notify  the  ceBtais  qne  trnstent.  The  plaintiff 
■bould  have  made  a  case  which  would  show  tliat,  if  the  bank  poflsetHed 
a  iMToper  sense  of  the  obligations  of  conunon  honesty,  it  violated  that 
■enae  in  honoring  the  trnatee's  orders,  or  those  of  Ma  attorney,  upon 
the  d^jKMiits  they  had  made.   The  {daintifl  made  no  such  case. 


PEOPLE  ex  reL  I^QDON  et  oL  T.  DALTON  et  al 
iSi^rane  Ooort,  Appellate  Division,  Second  Department  December  6,  188&.) 

1.  AOT  or  Public  OmciALs — Presumption. 

The  preBumption  is  In  favor  of  the  acts  of  poUlc  officials,  and,  until  the 
oontrary  appears,  It  will  be  assumed  that  tbaj  bare  obeyed  the  law. 

2.  JUDICUX.  NonCK— ClTU.  bBBTUS  KULKB. 

JDdldal  notice  will  not  be  taJcen  of  the  rul»  and  regnlattona  of  the  cItU 
senrlce  commlsstoners  of  the  city  of  New  York,  prescribed  In  acccndance 
wltb  the  dvll  serrlce  law. 
8.  XAHOAHin— Motion  for  Pbrbuptobt  Wkit— Ofposikq  Apfidavits. 

On  a  motion  for  a  peronptory  writ  cl  mandamus,  the  statements  oi  op- 
posing  affidavits  on  a  disputed  qneatlon  of  fact  will  be  taken  to  be  true. 

Appeal  from  special  term,  Queens  county. 

Application  for  mandamus  by  the  people,  on  the  relation  of  Abram 
Langdon  and  others,  against  William  Dalton,  commissioner  of  wa- 
ter supply  for  the  city  of  New  York,  and  James  MofCett,  deputy  com- 
mlMioner  for  BrooUyn.  From  an  order  denying  a  motion  for  a 
peremptory  writ,  relators  appeal.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OUIXEN,  BABTLETT^ 
HATCH,  and  WOODWARD,  JJ. 

George  Wallace,  for  appellants. 
William  J.  Carr,  for  respondents. 

HATCH,  J.  It  is  not  denied  that  the  relators  were  appointed  to 

the  position  of  ''stream  cleaners,"  after  having  passed  a  competitive 
civil  service  examination.   Presumptively,  the  relators  became  en- 
titled to  retain  such  position  until  the  same  was  legally  abolished, 
or  they  were  removed  therefrom,  for  cause  shown,  after  a  notice 
to  them  entitling  them  to  be  heard.   An  examination  of  the  civil 
service  roles,  r^ilations,  and  classifications  made  by  the  civil  serv- 
ice commission  of  the  city  of  Brooklyn  prior  to  1898  would  seem- 
to  establish  tiiat  the  position  of  "stream  cleaner"  was  an  entirely, 
different  position  from  ''cleaners,  men,''  and  "cleaners,  women,"' 
found  classified  in  "Appendix  C,  positions  in  Schedule  D."   The  for-  < 
mer  are  classified  in  Schedule  B,  and  are  subject  to  competitive  ex- 
amination; the  latter,  in  Schedule  D,  and  are  not  subject  to  com- 
petitive examination.   It  is  claimed  by  the  defendants  that  these 
positions  were,  after  the  passage  of  chapter  186  of  the  Laws  of 
1898,  redaseifled,  pursuant  to  the  rules  and  regulations  prescribed, 
bj  llie  civil  service  commission  of  the  city  of  Kew  York,  as  author- 
ised by  law,  and  that  the  same  were  duly  approved  by  the  mayor  of  ' 
such  city;  that  upon  such  reclassification  the  pocdtions  were  placed^ 
in  the  noncompetitiYe  schedule;  and  that  the  relators  therefore  be- 
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came  Babject  to  remoTal  in  the  manner  and  form  in  whidi  th^  were 
removed.   This  position  is  supported  by  the  affidavits  submitted  by 

the  defendants.  The  contrary  is  asserted  by  the  afBdavits  submitted 
by  the  relators.  This  is  all  the  information  which  we  have.  Hie 
roles  and  regulations  themselves  are  not  returned,  and  do  not  form 
a  part  of  the  record.  They  ai-e  therefore  not  before  us  for  examina- 
tion. If  any  presumption  Is  to  obtain,  it  is  in  favor  of  the  act  of 
the  defendants.  As  it  appears  that  they  are  public  officials,  until 
the  contrary  appears  we  must  assume  that  they  obeyed  the  law. 
It  is  tme  that  the  act  of  classificatira  pursuant  to  the  terms  of  the 
statute  is  a  judicial  act.  People  v.  Keller,  15S  Y.  187,  52  N.  E. 
1107.  But  how  are  we  to  say  that  the  act  is  contrary  to  law,  until 
we  know  what  the  act  is?  There  is  no  authority  which  permits 
the  court  to  take  judicial  notice  of  the  rules  and  regulations  of  the 
commissioners.  On  the  coutrary,  the  authority  is  against  it. 
Palmer  v:  Aldridge,  16  Barb.  131;  Porter  v.  Waring,  69  N.  Y.  250. 
Instead  of  taking  judicial  notice  that  the  act  is  unlawful,  we  must 
accept  the  statement  of  the  opposing  s^davits  in  answer  to  a  writ 
for  peremptory  mandamQa  People  v.  Qty  of  Brooklyn,  1^  N.  Y. 
215,  43  N.  E.  554.  It  may  be  that  the  effect  of  each  affidavit  is 
simply  to  assert  or  deny  a  proposition  of  law.  But  this  court  seems 
to  be  helpless  when  nothing  is  made  to  appear  from  which  the  court 
may  deterraine  what  the  law  ia.  The  burden  is  upon  the  relators  to 
show  affirmatively  that  they  are  entitled  to  relief,  and  in  this  they 
fail.  We  have  so  far  availed  ourselves,  however,  of  what  we  sup- 
pose to  be  the  regulations  of  the  commissioners,  as  to  create  a 
doubt  of  the  classification  of  the  relators  in  the  noncompetitive 
schedule,  and  of  the  power  of  the  commissioners  so  to  do  in  the 
particular  case.  It  may  be,  therefore,  that  the  relators,  upon  proper 
proof,  can  show  themselves  entitled  to  relief. 

This  consideration  induces  us  to  affirm  the  order,  without  pi*eja- 
dice  to  relators'  rights  to  institute  another  inroceeding,  and  without 
costs  of  this  appeal.  All  concur. 


PARK  T.  HATDBN. 
tSupreme  Court  Appellate  Divlsioo,  Second  Department  Decembw  6,  1890.) 

L  UsiTED  Statbs  Marshal  —  ATTAcmcBKT  —  Neqliqbnce— Dbfbbciatior  op 

Pbopbhtt — Satisfaction  of  Ejckcdtion— Liabilitv  for  Kxcess. 

A  Uuited  States  marshal  Is  liable  for  the  difference  between  what  a 
boat  would  have  sold  for  in  the  condition  it  was  la  when  It  came  Into  bis 
possession  under  an  attachment,  taking  into  consideration  what  It  would 
have  depreciated  In  value  had  the  matshal  taken  proper  care  of  It  "nd 
the  amount  of  all  claims  and  other  charges  against  it  where  the  value 
«f  the  boat  was,  when  seized.  In  excess  of  the  latter  Items,  and  It  had 
depreciated  through  the  negligence  of  the  marshal,  in  that  be  allowed 
thieves  to  de^il  the  boat,  and  had  exposed  it  to  tbe  elements  wlttiont 
proper  care,  and  the  boat,  because  of  its  despoiled  condition,  did  not  sell 
for  enough  to  satisfy  the  judgment  against  It 
t.  Saub— Plbadino— Fboof. 

Where  the  complaint  alleges  that  the  libelant's  claim  was  adjusted  at  a 
certain  sum,  and  that  the  costs  were  about  a  specified  sum.  It  la  not  de- 
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fectlTe  in  not  arerring  the  Judgment  In  attachment,  Its  force  and  effect, 
aa  its  aveiments  may  be  proven  by  the  Jodgmoit  or  any  other  compe^t 

evidence. 

Appeal  from  Kings  connty  court. 

Action  by  Douglas  A.  Park  against  Henry  I.  Hayden.  From  a 
judgment  dismissing  the  complaint,  plaintiff  appeals.  Beversed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Reuben  H.  Underhill,  for  iq>pellant 
John  J.  Allen,  for  respondent 

HATCH,  J.  The  complaint  appears  to  have  been  dismissed  upon 
a  motion  made  on  the  opening  of  the  case,  and  the  ground  of  the 
dismissal  seems  to  have  been  that  the  complaint  failed  to  state 
facts  BufiBcient  to  constitute  a  cause  of  action.  The  theory  «f  the 
action  is  based  upon  tort,  and  by  the  averments  of  the  complaint  it 
appears  that  the  defendant  is  a  United  States  marshal;  that  upon 
the  18th  day  of  April,  1896,  he  seized  and  took  possession  of  the 
steam  tug  Evona  under  a  process  of  attachment  issuing  out  of  the 
United  States  district  court  of  the  Eastern  district  of  New  York, 
at  the  instance  of  Mary  L.  Raynor  as  libelant;  that  the  value  of 
the  tog,  with  her  engines,  tackle,  apparel,  etc.,  was  at  least  the  snm 
of  92,000.  The  complaint  further  alleges  that  while  defendant  was 
in  possession  of  said  tug  he  negligently  permitted  thieves  to  de- 
spoil it  of  its  apparel,  tackle,  and  furniture,  in  the  complaint  par- 
ticularly specified,  and  otherwise  permitted  said  tug  to  remain  ex- 
posed to  the  elements  without  proper  protection;  that  by  reason 
of  such  acts  the  said  tug  became  depreciated  in  value  in  at  least 
the  sum  of  |1,000  over  and  above  what  would  have  been  the  ordi- 
nary depreciation,  had  the  defendant  exercised  proper  care  in  Its 
protection.  While  the  complaint  does  not  aver  in  terms  that  the 
proceeding  resulted  in  a  judgment  directing  the  sale  of  the  tug,  it 
does,  however,  allege  that  the  same  was  sold  by  the  defendant,  by 
Tirtue  of  said  writ  of  attachment,  on  the  23d  day  of  November, 
1896,  and  that  the  sum  realized  upon  such  sale  was  f46.  The  com- 
plaint further  avers  that  the  claim  of  the  libelant  has  been  adjusted 
and  determined  to  be  the  sum  of  f  1,  together  with  costs,  which  will 
not  exceed  the  sum  of  f50,  and  that  the  marshal's  fees,  while  not 
yet  taxed  aa  required  by  law,  could  not  be  allowed  at  a  greater  sum 
than  f250,  and  that  there  are  no  further  or  other  liens  or  claims, 
either  adjudged,  filed,  or  otherwise,  which  constitate  liens  against 
said  tug.  The  complaint  further  avers  that,  if  the  defendant  had 
taken  due  and  proper  care  of  the  said  tug  while  in  his  possession, 
the  same  wonld'have  brought  upon  a  sale  at  least  the  sum  of  f490 
in  excess  of  all  claims  and  demands  arising  under  the  proceeding 
or  otherwise,  including  all  fees  and  ^penses,  and  that,  by  reason 
of  soch  negligence  on  the  part  of  the  defendant,  the  plaintiff  has 
suffered  damage  in  the  sum  of  9490,  for  which  sum  he  demands 
judgment,  together  with  costs. 

While  the  complaint  is  inartiflcially  drawn,  it  is  clearly  to  be 
gathered  from  its  avermenta  that  its  purpose  is  to  recover  dama|:e8 
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for  the  claimed  tortious  acts  of  the  defendant  in  negligently  caring 
for  the  vessel  after  its  seizure,  whereby  the  plaintiff  suffered  dam- 
age entirely  independent  of  any  demand  which  the  libelant  could 
enforce,  or  any  other  charges  which  might  have  been  enforced  in 
the  district  court  against  the  vessel.  This  claim  is  quite  different 
from  any  right  which  might  exist  to  follow  the  proceeds  of  the 
vessel  in  the  district  court,  or  of  any  right  existing  in  such  court 
to  enforce  such  claim  in  the  proceeding  by  virtue  of  which  the  tug 
was  seized.  It  was  conceded  upon  the  argument  that  the  state 
courts  possessed  jurisdiction  of  such  an  action  in  a  case  where  the 
averments  of  the  complaint  were  sufficient  to  properly  establish  the 
same,  and  such  concession  seems  to  be  supported  by  authority;  for, 
while  the  process  under  which  the  officer  acts  is  a  protection  for 
any  legal  act  done  thereunder  in  accordance  with  its  purport  and 
tenor,  yet  it  furnishes  no  protection  to  him  for  any  act  in  excess  of 
the  authority  conferred  by  the  writ.  Buck  v.  Colbath,  3  Wall.  334, 
18  L.  Ed.  267.  While  the  attachment  was  a  protection  to  the  officer 
in  making  the  seizure,  yet,  within  the  principle  of  the  case  last  cit- 
ed, it  furnishes  no  protection  whatever  for  illegal  or  negligent  acts 
committed  in  the  discharge  of  his  duty  thereunder.  For  such  acts 
the  process  does  not  assume  to  give  warrant.  It  is  a  well-settled 
rule  of  law  in  the  state  courts  that  a  levy  by  virtue  of  an  execution 
issued  upon  a  judgment  does  not  discharge  the  judgment,  but  if, 
by  reason  of  the  negligent  acts  of  the  officer,  the  property  is  lost 
or  destroyed  before  a  sale,  the  debt  is  thereby  discharged,  if  the 
property  was  in  value  sufficient  to  pay  the  same.  People  v.  Hop- 
son,  1  Denio,  574;  Peck  v.  Tiffany,  3  Y.  451;  Crock.  Sher.  §  440. 
And  such  is  the  rule  in  the  United  States  courts.  Gill  v.  Packard 
(C.  G.)  17  Fed,  399.  Applying  this  rule  to  the  present  case,  it 
clearly  appears  from  the  averments  of  the  complaint  that  the  value 
of  the  tug  was  largely  in  excess  of  any  claims  held  by  the  libelant, 
together  with  all  costs  and  expenses,  both  of  the  suit  and  of  the 
officers  executing  the  process,  as  well  as  of  any  other  claims  or  liens 
existing  against  it.  It  further  appears,  assuming  the  averments  to 
be  true,  that  the  misconduct  of  the  defendant  has  resulted  in  the 
practical  loss  of  the  tug.  Assuming,  therefore,  as  y/e  must,  that 
the  value  of  the  tug  was  in  excess  of  all  claims,  liens,  or  other 
charges  against  it,  it  folFows  that  by  the  misconduct  of  the  defend- 
ant the  tug  has  been  practically  lost,  and  the  debts  against  it  are 
dischai^ed,  within  the  authority  of  the  cases  which  we  have  cited. 
It  is  clear,  therefore,  that  the  libelant  has  no  claim  or  demand 
which  she  may  enforce  beyond  the  proceeds  of  the  vessel,  and  these 
are  fixed  at  the  sum  of  $45;  so  that  in  no  event  would  she  be  enti- 
tled to  enforce  any  greater  claim  against  the  plaintiff,  assuming  the 
averments  of  the  complaint  are  true.  But  it  further  appears  that 
her  claim  has  been  adjusted,  and  the  sum  found  due  upon  such  ad- 
justment is  named,  ^d  that,  taking  all  charges  of  every  nature 
which  could  be  made  against  the  vessel,  there  still  remains  an  excess 
of  value,  had  it  not  been  for  the  defendant's  misconduct,  of  9490.  In 
this  sum  the  parties  to  the  proceeding  in  the  federal  court  have  no 
interest,  nor  could  the  rights  of  the  plaintiff  therein  be  adjudicated 
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in  that  proceeding.  The  defendant  is  called  apon  to  answer  in  the 
state  conrtj  not  for  the  Teasel  or  its  proceeds,  but  for  the  damages 
occasioned  bj  his  tortious  act  in  connection  with  the  seizure.  Of 
Boch  fact,  in  the  proceediDg  in  the  federal  court,  no  notice  would 
be  taken,  as  it  would  not  be  involyed  therein. 

It  is  urged  that  the  complaint  is  defective,  in  that  it  fails  to  aver 
the  judgment  of  the  federal  court,  its  force  and  effect.  This,  how- 
ever, is  not  a  matter  of  pleading,  but  of  proof.  If,  as  the  complaint 
avers,  the  adjustment  of  the  libelant's  claim  was  at  the  sum  of  f  1, 
and  the  costs  could  not  exceed  fSO,  and  the  marshal's  fees  could 
in  no  event  exceed  {250,  then  such  facts  may  be  made  to  appear, 
eitiier  by  the  judgment,  if  there  be  one,  or  by  other  proof  competent 
to  establish  the  same.  There  is  no  more  difficulty  in  arriving  at  a 
conclusion  in  this  case  than  there  is  in  any  other,  assuming  that  the 
proof  which  may  be  given  under  the  averments  of  the  complaint  is 
sufficient  for  the  court  to  reach  a  conclusion.  The  answer  which 
was  served  does  not  assume  to  plead  anything  in  bar  to  the  main- 
tenance of  this  action,  and,  there  being  no  bar  to  its  maintenance, 
the  right  to  recover  will  depend  upon  the  proof  which  may  be  ad- 
duced to  sustain  the  all^ations  of  the  complaint.  If  competent 
proof  be  presented  to  the  court,  from  which  it  can  be  determined 
that  the  defendant  was  guilty  of  negligence  as  therein  averred,  and 
that  the  value  of  the  vessel  is  $490,  or  any  other  sum  over  and  above 
what  were  proper  charges  against  it,  then  a  cause  of  action  will  be 
made  out,  and  the  plaintiff  will  be  entitled  to  recover  such  sum  as 
his  proof  has  established,  within  the  averments  of  his  complaint. 

It  is  claimed,  however,  that  the  case  of  Gill  v.  Packard,  supra,  is 
an  authority  conclusive  against  the  plainti£F  upon  this  proposi- 
tion. But  in  that  case  it  appeared  that  the  petition  which  insti- 
tuted the  action  did  not  state  that  there  was  any  value  to  the  vessel 
over  and  above  the  amount  of  the  claim  established  against  it,  and 
that  as  no  residuum  of  value  existed,  over  and  above  the  valid 
claims,  and  as  the  destruction  of  the  vessel  discharged  those  claims, 
the  plaintiff  had  suffered  no  loss,  and  could  not,  therefore,  maintain 
the  proceeding.  But  here,  according  to  the  averments  of  the  com- 
plaint, the  case  is  entirely  different,  as  the  claim  is  that,  over  and 
above  any  existing  claims  upon  this  vessel,  either  in  the  proceeding 
under  which  the  seisnre  was  made  or  otherwise,  the  plaintiffs  in- 
terest  was  at  least  the  sum  of  f  490,  and  that  such  sum  has  been 
lost  to  him  by  reason  of  the  misconduct  of  the  defendant.  If,  there- 
fore, these  averments  be  taken  as  true, — and  we  must  now  so  as- 
same  them, — the  plaintiff  is  entitled  to  recover  of  the  defendant  the 
Hun  <rf  f490.  It  follows,  therefore,  that  it  was  error  to  dismiss  his 
complaint,  for  which  reason  the  judgment  dionld  be  reversed. 

Judgment  reversed,  and  new  tElal  granted,  costs  to  abide  the  event  All 
concur. 
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BANK  OF  CHINA,  JAPAN  &  THE  STRAITS,  Limited,  t.  MORSE. 

(Snpreme  Court,  Appellate  Division,  First  Department.    November  24,  1899.) 

1.  Effect  of  Jddomknts  op  Foreign  Courts. 

In  an  action  by  an  English  corporation  against  a  stockholder,  a  resident 
of  New  York,  to  recover  money  alleged  to  be  due  by  way  of  calls  on  the 
stodc.  pursuant  to  a  scheme  of  corporate  xeorgaolzatlon,  an  order  of  an 
English  court  approving  such  scheme,  and  declaring  It  to  be  binding  on 
all  persons  Interested,  does  not  impose  on  defendant,  who  was  no  party 
to  the  proceedings,  any  personal  liability  other  than  that  resulting  fran 
his  contract 

i.  CoBFORATioHS— Action  aoainbt  Stockholdbiib— Defenses. 

It  Is  a  defense  to  an  action  against  a  stoc^older,  to  recover  for  the 
call  made  on  his  shares,  that  the  call  was  made  for  a  purpose  not  war- 
ranted In  the  constitution  of  the  company. 
&  Same— DiasoLTJTioN. 

Ad  arrangement  begun  under  section  161  of  the  Engll^  companies  act 
of  1862,  providing  for  the  voluntary  winding  up  of  a  corporation,  does 
not  cease  to  be  within  the  section  merely  because  presented  to  the  court 
for  supervision  and  approval. 
4  BTATnTBs—CoNBTRuOTioN— Question  for  Court.  . 

The  construction  of  a  foreign  statute.  In  connection  with  expert  testi- 
mony as  to  Its  meanii^,  [veseuts  a  question  of  law  for  the  court. 

5.  Eholish  Companies  Act— Windiko  Up  of  Company— Camji. 

The  wortis  "business  and  property."  as  used  In  section  161  of  the  Eog- 
llah  compnnios  act.  authorising  the  sale,  by  a  coi'iK>i'atlon  being  wound  up, 
of  Its  busiui'ss  am\  property,  do  not  IncliKle  unpaid  subscriptions  for  whi<^ 
a  call  has  not  been  made. 

6.  Same— VAtiDiTv  op  Reohganization  Scheme. 

Section  101  of  the  KugUsh  companies  act  gives  the  liquidator  of  a  cor- 
poration being  wound  U}}  the  power  to  receive.  In  consideration  for  his 
transfer  of  the  business  to  auothcr  company,  sbares,  policies,  or  other  like 
interests  of  the  new  company,  "for  the  pui-poso  of  distribution"  among 
the  nieml>ers  of  the  company  itelng  wound  up.  A  reorganization  scheme, 
under  said  section,  provhletl  for  calls  on  unpaid  subscrlptlMis  by  the 
liquidator,  the  proceeds  to  be  paid  to  the  new  company,  which  agreed  only 
to  devote  the  assets  of  the  old  company  and  so  much  as  necessary  of 
the  calls  to  the  debts  of  the  old  company.  Held,  that  the  scheme  goes 
beyond  the  statute,  In  that  the  shareholders  receive  nothing,  though  the 
assets  of  the  old  company'  are  sufficient  to  pay  Its  debts,  or  the  call  Is 
more  than  sufficient  therefor. 

7.  Same- Excessive  Calls. 

A  liquidator  of  a  corporation  being  wound  up  under  section  161  of  the 
English  companies  act,  with  statutory  authority  to  make  such  calls  on 
unpaid  subscriptions  as  he  deems  necessary  to  satisfy  the  debts  of  the 
company,  has  no  authority  to  make  a  call  for  a  sum  many  times  larger 
than  necessary  to  accomplish  that  object,  at  a  time  when  It  must  have 
been  known  that  so  great  a  call  was  unnecessary,  and  that  tbe  money 
realized  would  be  used  for  other  purposes. 

8.  Same— In  EQUALITY  OF  Calls. 

On  the  winding  up  of  a  company,  under  section  161  of  the  EingUsh  com- 
panies acts,  it  was  stipulated  In  the  scheme  for  the  transfer  of  the  prop- 
erty to  a  new  company  that  those  stockholders  who  should  take  an  addi- 
tional allotment  of  shares  In  the  new  company  should  be  relieved  from 
the  payment  of  a  portion  on  the  call  against  them  for  unpaid  subscrip- 
tions, and  that  those  who  should  not  take  new  shares  should  be  liable  for 
the  full  amount  of  the  call,  and  receive  nothing  In  return.  Held,  that  the 
scheme  is  violative  of  the  general  rule  Contemplated  by  the  statute,  that 
the  calls  to  be  made  should  be  equal. 

Appeal  from  trial  term,  New  York  coanty. 
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Action  by  the  Bank  of  Gbina,  Japan  &  The  Straits,  limited, 
against  William  Horace  Morse.  From  a  judgment  entered  on  a  ver- 
dict for  plaintiff  directed  by  the  court,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BABRETT,  RUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

John  W.  Houston,  for  appellant. 

Stephen  H.  Olin,  for  respondent. 

BUMSET,  J.  The  action  was  brought  to  recover  a  sum  of  mon^ 
alleged  to  be  due  from  the  defendant  to  the  plaintiff  by  way  of  calls 
upon  685  shares  of  the  capital  stock  of  the  plaintiff  for  which  the 
defendant  had  subscribed.  The  plaintiff  is  an  English  corporation, 
organized  under  the  companies  act  of  1862  and  its  amendments. 
These  acts  were  alleged  in  the  complaint,  and  were  proved,  and  no 
question  has  been  made  either  as  to  their  existence  or  their  terms. 

As  originally  organized,  the  capital  of  the  plaintiff  company  was 
£1,000,000  sterling,  divided  into  1,260  founders'  shares,  of  £1  each, 
and  99,875  ordinary  shares,  ot  £10  each.  Its  original  name  was 
the  ''Trust  &  Loan  Company  of  China,  Japan  &  The  Straits,  Limited," 
bat  that  name  was  subsequently  changed  to  the  present  one,  and 
the  capital  stock  increased  to  £2,000,000.  The  coi-poration  was  at 
first  exceedingly  prosperous,  but  in  the  latter  part  of  1894  it  became 
necessary  to  wind  up  its  business.  Before  that  time  the  corpora- 
tion had  made  large  investments  in  the  East,  where  its  business 
was  great,  and  had  a  considerable  amount  of  money  due  to  it  from 
people  living  there.  Its  indebtednem  was  also  very  large,  and  was 
payable  in  gold  or  its  equivalent.  If,  however,  it  could  have  realized 
its  investments,  and  collected  the  debts  due  it  in  money  of  the 
same  value,  it  wonid  have  been  able  to  pay  all  its  liabilities.  But 
these  debts  were  due  in  countries  where  basiness  was  transacted  in 
silver,  and,  owing  to  the  great  depreciation  in  the  value  of  that 
metal,  it  was  quite  evident  that,  if  the  debts  were  paid  in  it  instead 
of  in  gold,  the  value  of  the  assets  of  the  corporation  would  be  so 
■mall  that  it  would  be  insolvent.  In  this  situation,  extraordinary 
general  meetings  of  the  company  were  called,  in  pursuance  of  the 
companies  act,  at  which  it  was  resolved  that  it  was  desirable  to  re- 
construct the  old  company  (meaning  the  {daintiff),  and  that  to  1hat 
end  fhe  company  be  wound  up,  and  Mr.  Charles  H.  Campbell  was 
ai^inted  liquidator  to  do  it.  It  was  further  agreed  that  the  liqui- 
<^tor  be  authorized  to  consent  to  the  organization  of  a  new  com- 
pany, and  that  the  draft  agreement  presented  to  the  meeting,  and 
ex|n%8sed  to  be  made  between  the  plaintiff  and  its  liquidator  on 
the  one  part,  and  the  new  company  on  the  other,  be  approved,  and 
that  the  liquidator  ''be,  and  he  is  hereby,  authorized,  pursuant  to 
flection  161  of  the  companies  act  of  1^2,"  to  enter  into  an  agree- 
ment with  snch  new  company  when  incorporated,  and  carry  the 
same  into  effect,  "with  such  modifications  as  he  may  think  fit  to 
make.'* 

This  reB<dution  was  passed  in  the  manner  prescribed  by  the  stat* 
ate,  and  parsnant  to  it  Bach  steps  were  taken  as  the  statute  required 
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for  the  winding  up  of  the  old  company,  and  for  the  organization 
of  a  new  one,  and,  when  that  company  had  been  organized^  the  re- 
construction scheme  spoken  of  in  the  resolution  was  entered  into. 
Tliis  was  finally  completed  on  the  2l8t  day  of  Febntary,  1895,  and 
the  agreement  was  that  day  signed  by  the  parties  to  it.  Afterwards, 
in  pursuance  of  the  provisions  of  the  statute,  such  proceeding  were 
had,  in  the  proper  court,  that  the  "scheme"  or  "arrangement,"  as  it 
was  called,  embodied  in  the  agreement  of  the  21st  of  February, 
was  judicially  approved,  and  declared  to  be  binding  on  all  persons 
interested.  Thereupon  a  call  was  made  by  the  liqnidator  upon 
the  stocl^holders  for  the  unpaid  subscriptions  to  their  stock.  Be- 
fore the  winding  up  had  been  begun,  a  call  for  the  payment  of  208., 
at  q)eGified  times,  had  been  made  upon  the  stockholders,  and  some 
of  them  had  paid  this  call.  The  call  made  by  the  liquidator  re- 
quired the  payment  of  £8.  15b.  from  all  stockholders  who  had  not 
paid  the  former  call  of  20s.,  and  of  £7.  15s.  from  the  stockholders 
who  had  paid  that  call.  The  call  upon  the  defendant  was  for  £8. 15s. 
for  each  one  of  the  685  shares  of  which  he  was  owner,  and  the 
{daintiff  recovered  the  full  amount  of  that  call.  The  defendant  is 
a  citizen  of  this  state,  and  was  not  in  England  at  any  of  the  times 
when  these  proceedings  were  carried  on,  and  had  no  notice,  actual 
or  otherwise,  of  them  or  any  of  them. 

The  plaintiff  claims  to  recover  in  this  case  upon  the  grounds 
that  it  is  an  English  corporation;  that  the  corporation  having  been 
organized  in  England  under  English  law,  and  the  contract  of  sub- 
scription for  shares  having  been  made  there,  it  is  an  English  con- 
tract, to  be  interpreted  by  the  English  law;  and  that  the  defend- 
ant, when  he  entered  into  it,  agreed  to  whatever  liability  the  English 
law  imposed  upon  him  as  a  member  of  the  corporati<m.  That  this 
is  the  law  is  not  denied.  Railway  Co.  v.  Qebhard,  109  U.  S.  528, 
537,  3  Sup.  Ct.  363,  27  L.  Ed.  1020;  Bank  v.  Boardman,  47  Hun, 
135, 142.  Plaintiff  further  claims  that  this  scheme  or  arrangement, 
which  the  calls  upon  the  defendant  were  made  to  carry  into  ^ect, 
was  one  which  the  plaintiff  company  and  the  liquidator  were  au- 
thorized to  enter  into  under  section  161  of  the  companies  act,  and 
for  that  reason  it  was  binding  upon  the  defendant.  It  claims,  fur- 
ther, that,  as  the  scheme  was  approved  by  the  order  of  the  high 
court  of  justice,  a  court  having  jurisdiction,  it  became  binding  upon 
all  subscribers  to  stock,  even  if  without  such  approval  it  would  not 
have  been  binding.  That  being  so,  it  insists  that  the  liability  of 
the  defendant  has  been  substantially  adjudged  in  the  Englii^  court, 
and  therefore  he  is  not  at  liberty  here  to  deny  it. 

As  to  the  claim  that  the  scheme  of  reorganization  acquired  its 
validity  as  against  this  defendant,  who  is  not  an  English  citizen  or 
subject  to  the  English  law,  by  the  order  of  the  English  court,  which, 
as  to  him,  was  ex  parte  and  without  jurisdiction  of  his  person,  so 
as  to  impose  upon  him  a  personal  liability  which,  but  for  his  con- 
tract, he  was  not  subject  to,  that  has  been  disposed  of  by  the  general 
tenn  of  this  department  in  the  case  of  Anderson  v.  Haddon,  S  Hun, 
435,  where  it  was  held,  in  an  action  in  a  court  of  this  state  against 
a  stockholder  of  a  Scotch  bank  who  was  a  resident  of  this  state^ 
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upon  a  liability  created  by  a  decree  of  the  court  of  seeaioiiB  in  Scot- 
land, that  that  decree  was  of  no  force  or  validity.  That  case  is  in 
point,  and  is  in  accordance  with  the  well-established  rules  which 
control  the  effect  of  judgments  of  foreign  courts.  Black,  Judgm. 
5  836.  Unless,  therefore,  the  defendant's  liability  solely  arises  oat 
of  the  contract  which  he  entered  into,  the  plaintiff  cannot  recover 
In  this  action. 

Before  proceeding  to  our  examination  of  that  question,  it  is  proper 
to  fake  notice  of  the  claim  of  the  {daintifiF  that  the  call  is  concln- 
cive  npon  the  defendant,  and  tiiat  he  cannot  be  heard  in  this  action 
to  say  that  it  was  not  properly  made.  That  proposition  is  not 
tenable.  The  law  is  well  settled,  not  only  in  this  country,  hut  In 
England,  that,  in  an  action  against  a  stockholder  to  recover  for 
the  call  made  upon  his  shares,  it  is  a  defense  that  the  call  was 
made  for  a  purpose  not  warranted  in  tiie  constitution  of  tiie  com- 
pany. Mor.  Priv.  Corp.  §  150;  Thring,  Joint-Stock  Cos.  (5th  Ed.)  p. 
50;  East  Anglian  By.  Ck).  v.  Eastern  Counties  By.  Oo.,  11  0.  B.  775- 
811;  Bailroad  Go.  v.  Croswell,  5  HiU,  383.  If  the  arraneemeat  in  pur- 
suance of  which  the  call  is  made  is  illegal,  the  stockholder  may,  in 
England,  bring  an  action  to  procure  a  judgment  that  it  is  not  bind- 
ing and  to  set  it  aside;  and  he  may  bring  this  action  either  in  his 
own  behalf,  or  in  behalf  of  himself  and  all  others  in  the  same  posi- 
tion. Clinch  V.  Corporation,  L.  R.  5  Eq.  480,  4  Ch.  App.  117.  In 
this  country  there  has  never  been  any  question  of  the  right  of  a 
shareholder  to  resist  an  unauthorized  call,  either  by  a  suit  to  set 
it  aside,  or  by  answer  in  an  action  to  collect  the  amount  of  it. 
Mor.  Priv.  Corp.  §§  145,  150,  279.  In  this  state,  where  the  same 
conrt  has  jurisdiction  in  law  or  in  equity,  the  defendant  is  allowed 
to  set  up  any  defense,  whether  legal  or  equitable,  which  he  may 
have.  Code  Civ.  Proc.  §  507.  There  is  no  reason,  therefore,  why 
this  defendant  in  this  action  should  not  be  permitted  to  defend  be- 
cause the  call  is  not  valid. 

'Hiat  defense  is  based  upon  the  proposition  that  the  scheme  which 
lies  at  the  foundation  of  the  act  of  the  liquidator,  and  which  the 
call  was  made  to  carry  into  effect,  was  not  lawful,  under  section 
161  of  the  companies  act.  It  is  suggested  by  the  plaintiff  that, 
although  the  scheme  was  arranged  and  undertaken  in  pursnance  of 
section  161  of  the  act,  yet,  having  been  presented  to  the  conrt  for 
supervision  and  approval,  it  ceased  to  be  a  scheme  under  section 
161,  and  became  effective  under  sections  95  and  133  of  the  act. 
To  this  contention  there  are  two  answers. 

Section  161  of  the  act  relates,  not  only  to  a  purely  voluntary  wind- 
ing up,  but  includes  a  voluntary  winding  up  under  the  supervision 
of  the  court,  and  an  arrangement  begun  under  section  161  does 
not  cease  to  be  within  the  i^tion  because  the  winding  up  has  been 
brought  within  the  supervision  of  the  court.  In  re  Imperial  Mer- 
cantOe  Credit  Ass'n,  L.  B.  12  Eq.  504.  E^ren  if  the  scheme  were 
not  within  section  161,  aod  derived  its  vitality  solely  from  tiie  order 
of  the, court,  yet,  as  the  court  had  no  jurisdiction  of  the  defend- 
ant, its  order  does  not  impose  any  obligation  upon  him.  It  is  very 
cl«tr  that  not  only  was  this  scheme  undertaken  in  pnrmance 
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section  161  of  the  companies  act,  but  that  it  was  carried  through 
in  pursuance  of  the  same  section.  All  the  notices  to  stockholders 
before  the  supervision  order  advised  them  that  the  reconstmctiMi 
would  be  bad  ''pursuant  to  section  161.''  That  order  was  made  on 
the  27th  day  of  March,  1895,  and  the  scheme  waa  sanctioned  by  an 
ord^  made  on  the  30th  of  April.  After  the  entry  of  the  order,  a 
statement  was  sent  to  the  shareholders  of  the  old  company,  advising 
tbom  of  the  action  of  the  court,  and  inclosing  a  copy  of  the  order 
to  each  one,  and  stating  again  that  the  reconstruction  was  made 
pursuant  to  section  161  of  the  companies  act.  It  is  too  late  for  the 
plaintiff  at  this  time  to  seek  to  change  its  position  in  that  regard, 
and  our  further  consideration  of  the  case  will  be  upon  the  anppo- 
sition,  which  is  undoubtedly  the  truth,  that  a  call  made  to  carrr 
into  effect  an  arrangement  under  section  161  must  be  sustainable 
under  that  section,  if  it  is  to  be  enforced  in  our  courts. 

There  was  no  dispute  on  the  trial  as  to  the  existence  of  the  com- 
I>anies  act  or  as  to  its  phraseology.  The  statute  was  put  in  evi- 
dence. But  expert  testimony  was  given  on  the  part  of  the  plaintiff 
to  show  that,  under  the  settled  construction  of  this  section,  tlie 
scliome  in  question  was  valid.  The  gentlemen  who  in  this  testi- 
mtmy  gave  their  opinions  as  to  the  proper  construction  of  the  act 
based  their  condnsion  upon  various  decisions  of  the  courts  in  Eng- 
land, which  were  read  upon  the  trial  and  which  we  have  examined. 
The  question  as  to  the  construction  of  this  section  is  ther^ore 
presented  to  us  substantially  upon  the  statute  and  judicial  opinions. 
In  such  cases,  it  is  well  settled  that  the  construction  and  effect  of 
the  statute  is  not  a  question  of  fact  for  the  jury,  but  a  question 
of  law  for  the  court,  and  it  is  to  be  decided  precisely  as  any  ques- 
tion of  law.  Bank  v.  Boardman,  47  Hun,  135;  Kline  v.  Baker.  9f> 
Mass.  253;  Bank  v.  Barry,  20  Md.  287;  Di  Sora  v.  Phillips,  10  H. 
L.  Oaa.  634-638;  Bremer  y.  Freeman,  10  Moore,  F.  G.  306;  U.  S. 
V.  HcRae,  3  C!h.  App.  79. 

Section  161  of  the  statute  in  question  reads  as  follows: 
"Where  any  company  is  proposed  to  be  or  Is  In  the  course  of  being  wonnd 
up  altogether  voluntarily,  and  the  whole  or  a  portion  of  Its  business  or  prop- 
erty Is  proposed  to  be  transferred  or  sold  to  another  company,  the  liquidators 
of  the  first  mentioned  company  may,  with  the  sanction  of  a  special  resolution 
of  the  company  by  whom  they  were  appointecl,  conferring  either  a  general  au- 
thority on  the  liquidators,  or  an  authority  in  respect  of  any  particular  arrange- 
nicnl;  receive  in  compensation  or  in  part  compensation  for  such  transfer  or 
salf,  shares,  policies,  or  other  lilie  Interests  in  such  other  company,  for  the 
purpose  of  distribution  amongst  the  members  of  the  company  being  wound  up. 
or  may  enter  Into  any  other  arrangement  whereby  the  meml}ers  of  the  com< 
pany  being  wonnd  up  may.  in  Hen  of  receiving  cash,  shares,  policies  or  other 
like  Interests,  or  in  addition  thereto,  participate  In  the  proiits  of  or  receive 
any  other  benefit  from  the  purchasing  compan>';  and  any  sale  made  or  ar- 
i-iiiiirement  entered  into  by  the  liquidators  in  pursuance  of  this  section  shall 
1)0  binding  on  the  members  of  the  company  being  wound  up;  subject  to  this 
proviso,  that  if  any  member  of  the  compauy  heing  wound  up  who  has  not 
voted  In  favor  of  the  special  resolution  passed  by  the  company  of  which  he 
Is  a  member  at  either  of  the  meetings  held  for  passing  the  same  expresses  his 
dissent  from  any  such  special  resolution  in  writing  addressed  to  the  liquidate 
or  one  of  tbem,  and  left  at  the  roistered  office  of  the  company  not  later  tb»n 
seven  days  after  the  date  of  the  meeting  at  which  such  s|>eeial  res(dntion  was 
passed,  snch  dissentient  member  may  require  the  liquidators  to  do  one  of  the 
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foDowing  thlnffs  as  the  Uqnidatorg  may  prefer;  that  la  to  say,  either  to  ab* 
•tain  from  carrying  such  resolution  Into  effect,  or  to  purchase  the  interest 
held  by  such  dissentient  member  at  a  price  to  be  determined  In  the  manner 
hereinafter  mmtloned,  sncb  purchase  money  to  be  paid  before  the  company 
Is  dIssolTed,  and  to  be  raised  by  the  Ugaidators  in  such  manner  as  may  be 
det«nilned  by  special  res(dnUon;  no  special  resolution  shall  be  deemed  In- 
valid for  the  purposes  of  this  section  by  reason  that  It  Is  passed  antecedently 
to  or  concurrently  with  any  resolution  for  winding  up  the  company  or  for 
appointing  Uqofdators;  but  if  an  order  be  made  within  a  year  for  winding  up 
the  company  by  or  subject  to  the  superrlslon  of  the  court  such  resolatlcok  shall 
not  be  of  any  validity  unless  it  Is  sanctioned  by  the  court." 

The  agreement  pursnant  to  which  theee  calls  were  made  is  set 
cat  at  length  in  the  case.  It  purports,  as  has  been  stated,  to  be 
made  parsnant  to  section  161  of  the  companies  act  It  recites  the 
ai^intment  of  the  liquidatw  for  the  old  company,  and  the  reorgani- 
sation of  the  new  one,  and  agrees  that  the  old  company,  by  the 
liquidator,  shall  sell  and  tranter  to  the  new  company  ''all  lands, 
building  goods,  chattels,  moneys,  credits,  debts,  bills,  notes,  and 
things  in  action  of  the  old  company,  and  the  undertaking,  business, 
and  good  will  thereof,  with  the  full  benefit  of  all  contracts  and 
agreements,  and  of  all  securities,  in  respect  of  the  said  things  in 
action,  to  which  the  old  company  Is  entitled,  and  all  other  the  real 
and  personal  property  and  assets  of  the  old  company  whatsoever  and 
wheresoeTer,  subject,  nevertheless,  as  to  all  the  said  premises,  to  the 
several  mortgages,  charge  liens,  and  incumbrances  affectiiig  the 
same  or  any  part  thereof.  The  assets  aforesaid  shall  be  considered 
to  inclnde  all  the  capital  not  yet  paid  up  on  the  issned  shares  in  the 
capital  of  the  old  company,  whether  called  or  to  be  called  as  herein 
provided."  It  further  provided  that  the  liquidator  should  enforce 
payment  of  the  previous  call,  which  has  been  mentioned,  and  also  of 
the  remaining  £7.  15s.  per  share  due  upon  each  share  of  the  old 
company  stocL  It  provided  that  each  holder  of  the  ordinary  shares 
in  the  dd  company  ^onld  be  entitled,  during  a  certain  time,  to  havp 
allotted  to  him  one  ordinary  share  of  £8  in  the  new  company,  with 
5  shillings  credited  as  paid  up  on  it,  and  that  the  sum  of  £3.  15s., 
in  respect  of  each  share  of  the  new  company,  should  be  paid  to  it 
at  a  time  specified  in  the  agreement.  It  provided,  further,  that  each 
holder  of  ordinary  shares  in  the  old  company,  who  took  up  the  whole 
of  the  ordinary  shares  in  the  new  company  to  which  he  was  entitled, 
should  be  relieved  from  the  payment  of  the  £7.  16s.  per  share  cap- 
ital which  he  might  be  called  upon  to  pay  otherwise.  It  further 
prorided  that  any  holder  of  shares  in  the  old  company  who  should 
not,  within  three  months  from  t^e  time  that  the  agreement  became 
absolute,  claim  his  allotment  of  shares  in  the  new  company,  should 
l(Me  all  right  to  such  allotment,  but  should  remain  liable  to  pay  up 
in  full  all  moneys  payable  in  respect  of  his  shares  in  the  old  com- 
pany, with  interest.  It  provided,  further,  that  all  the  moneys  col- 
lected upon  the  calls  on  the  shares  of  the  old  company  should  be 
paid  over  to  the  new  company.  In  consideration  of  all  this,  the 
new  company  agreed  to  provide  for  the  payment,  in  a  manner  pre- 
■nibed  in  the  agreement,  of  the  debts  of  the  old  company. 

It  will  be  ieen,  therefore,  that  the  result  of  this  agreement  was 
that  each  shareholder  of  the  old  company  was  to  be  called  upon  to 
61  N.T.6.-18 
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pay  the  full  amount  unpaid  upon  his  subBcription,  and  that  all  of 
the  money  thufi  paid,  in  addition  to  all  the  aasets  of  the  old  com- 
pany, was  to  be  turned  over  to  the  new  company,  which  undertook 
the  payment  of  the  debts  of  the  old  company  and  assumed  no  tw- 

ther  liability.  Those  stockholders  of  the  old  company  who  should 
see  fit  to  become  members  of  the  new  company  were  to  receive  a 
share  of  its  stock  in  exchange  for  each  share  which  they  might 
hold  of  the  stock  of  the  old  company,  and  to  agree  to  pay  upon  each 
of  the  shares  turned  over  to  them  a  call  of  £3.  15s.,  with  a  possible 
liability  to  pay  a  further  amount  of  £4  if  it  should  become  neces- 
sary. But,  if  they  did  not  see  fit  to  take  the  allotment  of  shares 
in  the  new  company,  each  one  refusing  was  to  be  liable  to  pay  the 
full  amount  of  his  subscription  in  the  old  company's  stock,  and  re- 
ceive nothing  whatever.  This  scheme  of  "reconstrnction,"  as  it  is 
called,  is  really  an  out  and  out  sale  by  the  old  company  to  the 
new  one  to  be  organized.  Simpson  v.  Theater  Co.,  69  Ziaw  T.  (N. 
S.)  70. 

The  question  presented  is  whether  there  is  anything  in  section 
IGl  of  the  companies  act  which  authorized  a  call  to  be  made  for 
the  purpose  of  such  sale.  T^e  first  comj^int  made  by  the  defend- 
ant in  respect  of  this  scheme  is  that  it  provides  for  the  sale  by  the 
old  company  to  the  new  company,  not  only  of  all  the  prc^rty  of 
the  old  company  in  existence,  but  of  unpaid  subscriptions  which 
have  not  yet  been  called,  and  requires  the  liquidator  to  make  a  call 
for  the  amount  of  these  subscriptions,  for  the  purpose  of  turning 
the  proceeds  over  to  the  new  company.  He  insists  that  the  statute 
authorizes  simply  the  sale  by  the  winding-up  company  of  its  business 
or  property,  aud  of  nothing  else,  and  that  under  that  authority  it 
is  not  permissible  for  the  winding-up  company  to  agree  to  turn 
over  to  the  new  company  the  proceeds  of  cfdls  which  have  not  yet 
been  made.  To  sustain  that  proposition,  he  cites  case  of  Clinch  v. 
Corporation,  L.  K.  5  Eq.  Cas.  480.  The  question  in  that  case  was 
whether  a  scheme  of  "amalgamation,"  so  called,  was  valid,  und» 
section  161  of  this  act  in  question.  The  objection  was  that  by  the 
scheme  the  defendant  had  disposed  of  unpaid  subscriptions  not  yet 
called,  and  I'eejuired  the  liquidator  to  call  up  from  the  stockhold- 
ers of  the  winding-up  company  a  certain  amount  upon  the  subscrip- 
tions upon  their  shares  which  had  been  turned  over  to  the  pur- 
chasing company  as  a  portion  of  the  business  and  property  trans- 
ferred. It  was  held  by  the  court,  in  the  first  place,  that  the  only 
question  there  presented  was  whether  this  arrangement  could  be 
supported  under  section  IGl  of  the  companies  act.  The  court  held, 
further,  that  there  was  nothing  in  that  section  which  authorized 
the  windiug-up  company  to  buy  the  shares  of  another  company  with 
anything  but  assets;  that  the  assets  to  be  used  for  that  purpose 
were  only  assets  on  hand  at  the  time  of  the  liquidation,  and  not 
assets  to  be  got  by  calls.  Upon  appeal,  that  decision  was  affirmed 
(4  Ch.  App.  117),  and  the  law,  as  laid  down  by  the  vice  chancellor, 
was  sustained  by  Lord  Qiims,  who  at  that  time  was  lord  chancellor, 
and,  if  this  case  be  still  the  law  of  England,  there  can  be  no  ques- 
tion that  the  defendant's  objection  to  this  scheme  is  well  taken. 
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But  it  is  said  that  the  case  has  been  OTerrnled  on  this  particolar 
point  hy  snbseqnent  decisions  of  the  English  comts.  The  first  case 
referred  to  as  having  that  effect  is  Extraction  Co.  v.  Peacock  [1894] 

1  Q.  B.  t}23.  That  was  an  action  brought  to  recover  the  amount 
of  the  unpaid  calls  made  upon  Peacock  in  respect  of  381  shares  held 
hy  him  of  the  plaintiff's  capital  stock.  The  call  was  made  pursuant 
lu  an  agreement  between  the  plaintiff  corporation  and  another 
one,  by  which  the  plaintiff  corporation  amalgamated  with  the  other, 
aad,  as  one  of  the  conditions  of  that  amalgamation,  agreed  to  make 
a  call  upon  each  of  its  shareholders  for  l^e  remainder  of  their  un- 
jpaid  subscriptions,  and  to  transfer  the  proceeds  of  that  call,  with 
all  other  of  its  property,  to  the  purchasing  company.  In  an  action 
upon  the  call,  it  was  objected  that  the  agreement  was  beyond  the 
Iiower  of  the  plaintiff  to  make.  The  only  question  presented  to  the 
court  was  whether  the  directors  of  the  company,  under  its  articles 
if  association,  had  the  power  to  amalgamate  with  another  com- 
fjany,  and,  if  they  had,  whether  they  could  transfer,  as  a  portion  of 
the  consideration  for  the  amalgamation,  the  proceeds  to  be  obtained 
from  unpaid  calls.  The  defendants,  to  show  that  the  scheme  was 
nut  ratid,  cited  the  case  of  Clinch  r.  Corporation,  but  the  court 
licld  that  it  was  not  an  authority  bearing  upon  the  question.  It  was 
sjiid  that  the  question  in  the  Clinch  Case  was  as  to  the  validity  of 
uu  amalgamation,  which,  if  it  could  be  supjwrted  at  all,  must  be 
Mij^rted  under  section  161  of  the  companies  act.  It  was  said,  fur- 
ther, that  in  the  Clinch  Case  it  was  admitted  that  there  was  no 
power,  under  the  constitution  of  the  financial  corporation,  to  war- 
rant the  agreement  which  was  entered  into;  but  in  the  Peacock 
•  ase  the  court  held  that  there  was  in  the  New  Zealand  Company's 
articles  of  incorporation  a  provision  authorizing  such  an  arrange- 
ment and  for  that  reason  the  Case  of  Clinch  had  nothing  to  do  with 
the  question  presented  in  Peacock's  Case. 

-  It  is  also  claimed  that  the  Clinch  Case  has  been  overruled,  on 
the  question  at  issue  here,  by  the  case  entitled  In  re  Bank  of  South 
Australia  [1895]  1  Ch.  578.  It  is  not  necessary  to  state  the  facts 
of  that  case,  but  only  to  say  tliat.  both  at  the  orisinal  hearing  and 
in  the  court  of  api>oaI.  it  was  expressly  held  that  the  case  of  Clinch 
V.  Corporation  had  no  apitlication  whatever,  and  that  the  action 
taken  in  the  Case  of  the  Bank  of  South  Australia  was  not  taken 
nnder  section  101  of  the  companies  act. 

The  Clinch  Case  was  re-examined  in  Imperial  Bank  v.  Bank  of 
Hindnstan,  L.  R.  6  Eq.  Cas.  91,  and  the  doctrine  asserted  in  it  was 
reaffirmed.  But  it  is  said  that  the  words  "business  and  property," 
used  in  section  161,  include  subscriptions  for  which  a  call  has  not 
yet  been  made,  and  therefore  the  plaintiff  had  authority  to  transfer 
these  subscriptions,  with  the  other  property,  as  assets  of  the  com- 
pany, rniere  can  be  no  doubt  that  a  corporation  may,  under  certain 
circnmstances,  deal  with  unpaid  subBcriptions,  which  have  not  yet 
been  called,  as  assets  and  pn^erty  of  the  corporation;  bat  it  seems 
to  as  tiiat  it  has  been  determined,  and  is  the  settled  law  of  Eng- 
land, that  the  words  ^'business  or  property,"  without  more,  do  not 
include  unpaid  capital  which  has  not  yet  been  called.  The  leading 
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case  on  the  subject  is  Stanley's  Case,  4  De  Gei,  J.  &  S.  407.  In  tl 
case  the  deed  of  settlement  of  a  joint-stock  company  authorized  t 
directors  to  borrow  money  on  the  security  of  the  property  and  fuE 
of  the  company.  Under  that  authority,  the  directors  issued  a  i 
bentnre,  assigning  to  a  lender  "all  and  singular  the  capital  sto 
moneys,  securities  for  money,  estate,  and  eflfecta  of  the  society,  wh 
soever  and  wheresoever,  and  whether  in  hand  or  afloat"  Upon  1 
winding  up  of.  the  company,  the  cr«ditor  claimed  that  he  was  i 
titled  to  be  preferred,  under  this  indenture,  not  only  as  to  all  asa 
and  property  existing  at  the  time  of  the  winding  up,  but  as  to 
unpaid  capital  of  the  company.  His  claim  was  overruled,  the  coi 
holding  that  the  subscribed  capital  not  yet  paid  did  not  constiti 
funds  and  property  of  the  company.  This  case  has  been  follow 
as  a  leading  case  more  than  once.  In  re  Colonial  Trusts  Corp., 
Ch.  Div.  465;  In  re  Streatham  &  General  Estates  Co.  [1897]  1  ( 
15;  Newton  v.  Land  Co.  [1895]  App.  Cas.  244. 

It  is  claimed  that  Stanley's  Case  is  limited  by  Pickering  v.  R 
road  Co.,  L.  B.  3  C,  P.  235.  The  question  in  that  case  was  whet] 
an  assignment  to  the  plaintiffs  of  a  call  upon  the  shareholders 
way  of  mortgage  was  good.  The  agreement  expressly  assigned 
call,  which  had  been  made,  but  was  not  yet  due.  The  court  h 
that  there  was  a  debt  due  from  the  company  to  the  plaintiffs, 
whom  the  mortgage  had  been  made;  that  the  call,  having  b< 
made,  was  a  debt  from  the  shareholders  to  the  company,  althoi 
not  yet  payable;  and  there  was  no  reason  why  an  assignment  o 
debt  due  to  the  company  should  not  be  made  to  a  creditor  to  seci 
him  for  a  debt  due  from  the  company.  Stanley's  Case  does  i 
seem  to  have  been  referred  to  by  any  of  the  judges.  It  certai 
was  not  at  all  in  point. 

In  re  Sankey  Brook  Coal  Co.,  L.  R.  9  Eq.  721,  is  also  cited 
limiting  the  doctrine  of  Stanley's  Case;  but  the  court  say  that 
case  was  not  one  of  those  where  the  company  had  assigned  its 
ture  calls,  or  all  calls,  or  had  assigned  its  estate  and  effects,  and 
question  was  not  whether  such  an  assignment  comprised  future  ca 
but  was  one  where  the  call  had  been  determined  upon  before 
assignment,  and  it  was  like  the  case  of  a  mortgage  of  a  call  alrea 
made,  and  not  yet  paid.    Stanley's  Case,  therefore,  had  no  appli 
tion.   The  doctrine  of  Stanley's  Case  was  considered  in  Re  F 
Works,  44  Ch.  Div.  534,  but  the  rule  established  was  not  questio] 
or  impugned. 

It  appears  from  the  scheme,  also,  that  every  penny  of  the  moi 
received  as  the  proceeds  of  these  calls  is  to  be  paid  to  the  new  c( 
pany,  and  is  to  become  its  property,  and  that,  as  a  considerati 
it  agrees  only  to  devote  the  assets  which  it  received  from  the 
company,  and  whatever  may  be  necessary  of  the  proceeds  of 
calls,  to  the  payment  of  the  debts  of  the  old  companyv  and  that 
shareholders  receive  nothing  whatever  in  return.   It  seems,  t 
that  in  these  provisions  the  liquidator  went  beyond  the  poT 
vested  in  him  by  section  161.   He  had  authority  to  receive,  in  c< 
pensation  for  his  transfer,  shares,  policies,  or  other  like  intere 
of  the  new  company,  for  the  purpose  of  distribution  among 
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membera  of  the  company  being  wound  up.  It  is  not  intended  to 
say  that,  if  the  assets  of  the  company  being  wound  up  are  not  suf- 
ficient to  pay  its  debts,  tine  liquidator  is  bound  to  distribute  any- 
thing that  he  received  from  the  purchasing  company,  without  re- 
gard to  the  amount  to  the  debts.  He  is  undoubtedly  bound,  in  the 
first  instance,  to  pay  the  debts  of  his  company,  but,  if  any  surplus 
remains  after  that  is  done,  it  is  quite  clear  that  it  is  his  duty  to 
distribute  such  surplus  among  the  shareholders  of  his  own  com- 
pany. This  is  the  rule  established  by  section  133  of  the  companies 
act,  which  regulates  and  controls  the  distribution  of  whatever  is 
received  by  the  liquidator  in  pursuance  of  any  scheme  adopted 
under  section  161.  Griffith  v.  Paget,  5  Ch.  Div,  894;  Simpson  v. 
Theater  Co.,  69  Law  T.  (N.  S.)  70.  By  the  scheme  in  questiw,  It  was 
inevitable  that  the  shareholders  should  receive  nothing,  even  if  the 
assets  of  the  old  company  had  been  more  than  sufficient  to  pay  its 
debts.  As  a  matter  of  fact,  it  appears  tbat,  in  addition  to  the  as- 
sets of  the  old  company,  and  taking  no  account  of  its  good  will, 
only  £180,000  were  required  to  pay  its  debts.  To  raise  that  sum,  it 
was  necessary  to  pay  only  about  £1. 15s.  on  the  shares  of  the  per- 
sons who  accepted  allotments  in  the  new  company ;  so  that,  after 
paying  the  debts,  the  new  company  would  have  the  proceeds  of  £2 
sterling  upon  each  one  of  its  sbar^  to  use  as  working  capital.  The 
unpaid  capital  of  the  old  company  on  the  12th  of  December  was 
£1,643,641  sterling.  A  call  of  £7.  ISs.  on  this  capital  created  a  fand 
thousands  of  pounds  greater  than  was  necessary  to  pay  the  debts. 
This  fact  was  apparent  as  early  as  May,  1895,  and  yet  the  call  for  this 
excessive  sum  was  made  upon  the  3l8t  of  that  month.  It  is  quite 
tme  that  the  liquidator  had  authority,  under  the  statute,  to  make 
such  calls  as  he  might  deem  nec^sary  to  satisfy  the  debts  and  lia- 
bilities of  the  company.  But  that  did  not  authorize  a  call  for  a  sum 
many  times  larger  than  was  necessary  to  accomplish  that  object,  at 
a  time  when  it  must  have  been  known  that  so  great  a  call  was  not 
necessary,  and  that  the  money  paid  upon  it  woold  necessarily  be 
used  for  other  purposes.  - 

It  is  evident,  too,  that  the  statute  contemplated  that  the  calls  to 
be  made  upon  the  contributors  should  be  equal,  and  that  one  should 
not  be  charged  with  a  greater  proportion  to  pay  the  debts  of  the 
corporation  than  another,  as  is  the  general  rule  in  respect  to  such 
matters.  Mor.  Priv.  Corp.  §  154.  It  requires  no  argument  to  show 
that,  in  any  event,  this  call  operated  most  unequally  upon  the  dif- 
ferent shareholders.  Those  who  saw  fit  to  take  an  additional  al- 
lotment of  shares  in  the  new  company  were  relieved  from  the  pay- 
ment of  the  £4  upon  their  call,  and  those  who  did  not  see  fit  to  do 
so  had  none  of  the  privileges  which  were  given  to  them  by  section 
161,  but  were  compelled  to  pay  twice  as  much  as  the  other  share- 
holders, and  receive  nothing  in  return.  The  other  objections  to  the 
call  it  is  not  necessary  to  consider. 

Our  conclusion  is  that  the  call  upon  which  the  demand  against 
the  defendant  was  based  was  invalid ;  that  it  was  beyond  the  power 
of  the  compiuiy  and  liquidator  to  make;  and  that  the  call  based 
upon  it  was  not  binding  upon  the  defendant,  who  had  not  been 
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made  subject  to  the  orders  of  the  court  by  which  it  was  sought  to 
be  confirmed. 

The  jadgment  and  order  therefore  moat  be  reversed,  and  a  new 
trial  ordered,  with  coats  to  the  appellant  to  abide  the  result  of  the 
action.  All  concur. 


DAltliINO  T.  HUNT. 

(Supreme  Court,  Appellate  DItIbIou,  Fourth  I>epartxaent  December  6,  1899.) 

1.  Litsrt-Btablb  Kkkper— Likn — Waiver. 

Where  a  livery-stable  keeper  accepted  a  certain  cash  payment  made  by 
plaintiff,  and  also  a  note  secured  by  a  chattel  mortgage  on  plaiutifTs  horse 
and  carriage,  given  to  secure  the  lialance  of  the  debt  for  keeping  tbe  same, 
and  consented  that  plaintiff  should  have  possession  thereof,  his  Uen  on  the 
property  Is  lost. 
2l  Appeal— Findino  or  Referee— Confijctiho  Evidence. 

The  finding  of  a  referee  on  conflicting  testimony  will  not  be  disturbed. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Ella  Darling  against  G.  Everett  Hunt  to  recover  pos- 
session of  a  certain  horse  and  carriage  alleged  to  be  the  property 
of  plaintiff.  From  a  judgment  entered  on  the  report  of  a  referee 
in  favor  of  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  McLElJNA^', 
SPRING,  and  SMITH,  JJ. 

A.  C.  Pickard,  for  appellant. 

A.  Frank  Jenks  and  N.  H.  Hill,  for  respondent 

HARDIN,  P.  J.  On  the  27th  day  of  April,  1896,  the  plaintiff 
commenced  this  action  to  recover  possession  of  a  bay  mare  and  one 
top  single  carriage,  and  in  her  complaint  alleged  that  she  was  the 
lawful  owner  and  possessed  of  the  property,  and  that  on  the  25th 
day  of  April,  1896,  the  defendant  wrongfully  took  the  property 
from  the  possession  of  the  plaintiff  and  detained  the  same.  The 
defendant,  in  his  answer,  denied  the  wrongful  taking  of  the  prop- 
erty mentioned  in  the  complaint,  and  alleged  "that,  at  the  time 
he  took  said  property  into  his  possession,  he  held  the  horse  men- 
tioned in  the  plaintiff's  complaint  under  a  livery-stable  keeper's 
lien  for  the  keeping  of  the  horse  mentioned  in  plaintiff's  complaint, 
the  said  plaintiff  owing  this  defendant  for  keeping  the  said  horse 
the  sum  of  $62."  The  defendant,  for  a  further  defense,  aliased 
that  he  "held  a  chattel  mortgage  upon  said  property,  duly  executed 
by  this  plaintiff,  for  the  sum  of  |62,  which  chattel  mortgage  gave 
this  defendant  the  right  at  any  time  to  take  possession  of  said  prop- 
erty; that  said  property  was  taken  by  virtue  of  said  chattel  mort- 
gage, as  this  defendant  had  a  right  to  do."  The  referee  found  that 
on  the  20th  day  of  April,  1896,  the  plaintiff  was  the  owner  of  tlie 
mare  and  carriage  mentioned  in  the  complaint;  and  he  also  found 
that  "on  the  20th  day  of  April,  1896,  the  plaintiff,  for  value  re- 
ceived, executed  and  delivered  her  promissory  note,  payable  three 
months  thereafter,  and,  to  secure  the  payment  thereof,  she  duly 
executed  and  delivered  to  the  defendant  a  chattel  mortgage  upon 
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said  mare  and  carriage  for  f62.82."  The  referee  found  that  the 
chattel  mortgage  contained  the  following  language:  ''But,  in  ease 
of  nonpayment  of  the  said  debt  and  interest  at  the  time  above  men- 
tioned, then  the  said  mortgagee,  or  his  representatives  or  assigns, 
shall  have  full  power  to  enter  upon  the  premises  of  the  said  party 
of  the  first  part,  or  any  other  place  or  places  where  the  goods  and 
chattels  aforesaid  may  be,  to  take  possession  of  the  said  property, 
to  sell  the  same  at  public  or  private  sale,  and  the  avails  (after 
deducting  all  expenses  of  the  sale  and  keeping  of  the  said  prop- 
erty) to  apply  in  payment  of  the  above  debt;  and,  in  case  the  said 
G.  Everett  Hunt  shall  at  any  time  deem  it  unsafe,  it  shall  be  law- 
ful for  him  to  take  possession  of  said  property,  and  to  sell  the 
same  at  public  or  private  sale,  previous  to  the  time  mentioned  for 
the  payment  of  said  debt."  The  referee  also  finds  that  "on  the  24th 
day  of  April,  1895,  the  defendant  wrongfully  took  said  mare  and 
carriage  from  the  possession  of  the  plaintifT  herein,  aud  unjustly  de- 
tained the  same."  The  referee  farther  found  "that,  at  the  time 
defendant  took  possession  thereof  as  aforesaid,  the  mortgage  debt 
was  not  due,  and  the  defendant  did  not  in  good  faith  deem  himself 
nnsafe,  but  took  possession  thereof  for  the  purpose  of  enforcing  the 
collection  of  said  debt  before  maturity."  The  evidence  indicates 
that  on  the  S4th  day  of  April,  1896,  the  defendant  obtained  a  copy 
of  the  chattel  mortgage,  placed  the  same  in  the  hands  of  one 
Simonds,  a  constable  of  the  town  of  Ellicott,  and  by  the  direction 
of  the  defendant  he  took  the  horse  aud  carriage  from  the  posses- 
Bion  of  the  plaintiff.  By  the  evidence,  it  appeai-s  that  the  husband 
of  the  plaintiff,  prior  to  the  20th  of  April,  had  executed  a  chattel 
mortgage  upon  the  property  which  contained  some  misrepresenta- 
tion as  to  the  ownership,  and  that  the  defendant  was  about  to  in- 
stitute proceedings  against  the  husband  on  account  of  the  misrep- 
resentations contained  in  the  chattel  mortgage  executed  bv  the 
plaintiff's  husband.  On  the  20th  day  of  vVpril.  ISOli,  the  plaintiff 
and  the  defendant  met  in  the  office  of  Davis,  a  justice  of  the  peace, 
and  held  a  conversation  in  respect  to  the  alleged  livery-stable  keep- 
ct's  lien  claimed  by  the  defendant  upon  the  horse.  That  conver- 
sation resulted  in  an  arrangement,  in  the  justice's  office,  in  which 
the  plaintiff  agreed  to  take  up  the  mortgage  made  by  her  husband 
by  paying  |50  cash,  and  giving  a  mortgage  executed  by  her  for  |62. 
She  thereby  settled  the  indebtedness  that  had  arisen  in  favor  of 
the  defendant.  In  accordance  with  that  settlement,  the  plaintiff 
was  to  have  possession  of  the  property,  and,  in  the  chattel  mort- 
gage executed  by  her  in  consummation  of  the  settlement,  terms 
were  inseried  which  indicated  that  she  was  to  have  possession  of 
the  property.  The  evidence  indicates  that  whatever  right  the  de- 
fendant had  theretofore  to  assert  that  there  was  a  lien  for  the  keep- 
ing of  the  property  was  waived,  and  in  the  place  thereof  he  con- 
sented to  take  a  three-months  note  made  by  the  plaintiff,  secured 
by  her  chattel  mortgage  on  the  property  The  defendant  thereafter 
did  not,  by  giving  notice  to  the  plaintiff  or  by  any  other  act,  as- 
sert his  right  to  enforce  a  lien  under  the  statute.  On  the  contrary, 
he  contented  himself  with  taking  the  note  and  the  mortgage  col- 
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lateral  thereto,  giving  the  plaintiff  time,  and  consented  that  she 
have  posseBsion  of  the  property,  and  in  pursuance  of  such  consent 
she  took  possession  of  the  property,  and  removed  the  same  to  her 
premises.  It  was  therefore  out  of  the  power  of  the  defendant  to 
assert  a  Urery-stable  keeper's  Uen  apon  the  plaintiff's  property  aft- 
er the  transaction  was  closed  in  Justice  Davis*  office.  When  the 
defendant  accepted,  in  the  course  of  the  settlement,  the  fSO  paid 
by  the  plaintiff,  and  the  note  and  the  mortgage  given  to  secure  the 
balance  of  the  indebtedness  held  by  him,  his  lien  upon  the  proper^ 
was  gone. 

Again,  when  the  defendant  sought  to  take  the  mortgaged  prop- 
erty from  the  plaintiff,  he  obtained  a  copy  of  the  mortgage,  and 
put  it  in  the  hands  of  a  constable,  to  use  as  the  basis  for  taking 
possesBi<Hi  of  the  property  from  the  plaintiff.  Thas,  we  see  a  prac- 
tical construction  of  the  transaction  had  at  the  time  of  the  set* 
tlement  made  by  the  defendant.  In  the  circumstances  of  the  case 
as  shown  by  the  evidence,  we  think  the  defendant,  at  the  time  of 
seizing  the  property  from  the  plaintiff,  was  not  in  a  position  to  as- 
sert his  liveri-^stable  keeper's  lien  which  may  have  existed  thwe- 
tofore.  Besides,  the  defendant  did  not,  by  any  request  made  at 
the  trial,  ask  the  referee  to  And  that  any  such  lien  existed.  In  the 
referee's  report  nothing  is  said  about  such  a  lien. 

2.  The  referee  has  found  that  the  defendant  had  a  cliattel  mort- 
gage, and  under  it  the  defendant  claimed  to  take  the  property  be- 
cause he  deemed  himself  insecure,  and  he  sought  to  justify  the  tak- 
ing from  the  plaintiff  of  the  property  in  virtue  of  the  provisions 
of  the  chattel  mortgage.  As  we  have  seen,  the  mortgage  contained 
a  statement  that  it  was  given  as  collateral  to  a  note  to  run  three 
months  from  April  20tb,  and  that  the  mortgagee  had  power  to  fore- 
close and  take  possession  of  the  property  from  the  plaintiff  if  the 
note  was  not  paid  at  maturity.  The  mortgage  also  provided  that, 
"in  case  the  said  G.  Everett  Hunt  shall  at  any  time  deem  it  unsafe, 
it  shall  be  lawful  for  him  to  take  possession,  of  said  property." 
After  hearing  all  the  evidence  offered  by  the  parties  upon  the  trial, 
the  learned  referee  has  found  against  the  defendant,  and  in  his 
fifth  finding  he  states,  viz.:  "That,  at  the  time  defendant  took 
possession  thereof  as  aforesaid,  the  mortgage  debt  was  not  due, 
and  the  defendant  did  not  in  good  faith  deem  himself  unsafe,  but 
took  possession  thereof  for  the  purpose  of  enforcing  the  collection 
of  said  debt  before  maturity."  The  finding  is  upon  testimony 
given  by  the  parties  as  witnesses,  and  the  tilth  to  be  given  to  it, 
as  well  as  the  construction  of  the  evidence,  were  for  the  referee 
to  determine.  We  see  no  occasion  to  disturb  the  finding  of  fact 
made  by  the  learned  referee.  Boosa  v.  Smith,  17  Hun,  138;  Baird 
V.  Ma5x>r,  etc.,  96  N.  Y.  506.  As  already  stated,  it  appears  the 
mortgage  was  dated  the  20th  of  April,  to  secure  a  note  at  three 
months,  and  the  defendant  suddenly  changed  his  mind  after  receiv- 
ing the  mortgage,  and  instructed  a  constable  to  take  the  property 
on  the  24th  of  April  from  the  possession  of  the  plaintiff.  We  think 
the  referee  was  warranted  in  finding,  as  a  conclusion  of  law,  that 
the  plaintiff  was  entitled  to  recover  the  possession  of  the  mare  and 
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carriage  mentioned  in  her  complaint,  "or,  if  the  poBBesBion  thereof 
is  not  delivered  to  the  plaintiff,  that  the  plaintiff  is  entitled  to  re- 
cover of  the  defendant  |100,  the  value  thereof."  We  are  therefore 
of  the  opinion  that  the  judgment  entered  upon  the  report  of  the 
learned  referee  should  be  suBtained. 
Judgment  affirmed,  vith  costs.  All  concur. 


SHONGO  V.  MILLER  et  al. 

(Stq^reme  Court,  Appellate  Division,  Fourth  Department.  November  22,  1890.) 

Puauo  Lands— Indian  Lauds— Leases— Validity. 

Act  Cong.  1802,  c.  13  (2  Stat  139)  S  12,  declares  tbat  no  porcbase, 
xntnt,  lease,  or  other  conveyance  of  lands  from  any  Indian  or  nation  to  a 
white  man  within  the  bounds  of  the  United  States  Shall  be  valid.  In  law 
or  equity,  unless  made  by  treaty  or  convention  entered  Into  pursuant  to 
the  constitution.  12  Stat.  427,  authorizes  the  allotment  of  reservation 
lands  to  individual  Indians  desirous  of  adopting  civilized  life.  Members 
of  the  Seneca  Nation  having  leased  a  large  part  of  their  reservation  to 
whites,  with  the  approval  of  the  nation,  in  violation  of  the  act,  and  the 
property  so  leased  having  been  snbstantialiy  improved  by  the  bailding  of 
villages,  etc.,  fbereon.  Act  Cong.  Feb.  19,  1875,  was  passed,  validating  aucb 
leases;  and  section  8  provided  that  all  leases  of  land  In  such  villages  In 
whldi  Indians,  as  IndivldualB,  and  the  Smeca  Nation,  or  persona  claiming 
under  them,  are  lessors,  should  be  valid  and  binding  for  five  years  from 
the  date  of  the  enactment  nnless  they  should  earlier  expire,  and  at  the 
end  of  such  period,  or  the  maturity  of  said  leases,  title  should  be  reinvested 
in  the  nation,  subject  to  the  condition  that  a  new  lease  should  be  given  by 
the  Nation  to  the  white  lessee  for  a  period  of  12  years;  and  by  Act  Gong. 
Sept.  30,  1890,  tilie  renewable  period  of  such  leases  was  extended  to  00 
years.  Held,  that  though  the  act  of  1875  was  in  contravention  of  the 
treaty  made  with  the  Six  Nations  November  11,  1791  (7  Stat.  44,  art  2), 
guarantying  to  the  Indians  Incontestable  title  to  reservation  lands,  yet, 
■Ince  the  United  States  was  the  ultimate  owner  of  such  lands,  the  act 
superseded  the  treaty  provisions,  and  hence  a  lease  of  reservation  lands 
executed  by  the  nation  March  9,  1880.  for  12  years,  and  renewed  to  an 
aaslgnee  of  the  lessee  for  99  years,  April  28, 1802,  was  valid. 

Aj^al  from  judgment  on  report  of  referee. 

Suit  by  Danid  E.  Shongo  against  John  Miller  and  Henry  Sigel  to 
restrain  the  dispossession  of  tenants  of  Indian  lands  of  which  plain- 
tiff claimed  to  be  the  owner.  Prom  a  Judgment  dismissing  the  com- 
plaint and  vacating  a  temporary  injunction,  plaintiff  appeals.  Af- 
firmed. 

The  plaintiff  Is  an  Indian,  and  one  of  the  Seneca  Nation,  whose  reservation, 
the  Allegany,  Is  in  the  comity  of  Cattaraugus.  The  lands  In  controversy  com- 
prise a  hotel  property  situated  in  the  village  of  Carrollton,  which  Is  on  that 
reservation.  Charles  Halftown,  an  Indian  of  this  tribe,  claimed  to  own  the 
land  In  question  by  title  and  possession  conforming  to  the  usages  of  the  tribe. 
He  had  leased  the  same  to  wblte  men,  and  by  a  written  instrument  dated  July 
23,  1869,  leased  the  premises  to  Peter  Boyle,  a  white  man,  for  the  annual  rental 
of  and  for  the  period  of  12  years.  Boyle  went  into  pwsesslon  under  his 
lease,  cleared  the  land,  which  bad  grown  up  to  underbrush,  and  erected  a 
large  hotel  building  thereon.  By  a  like  Instrument  dated  June  1,  1874.  Half- 
town  again  leased  these  premises  to  Boyle  for  another  term  of  12  years,  com- 
mmcliv  July  2S,  1881,  upon  the  expiration  of  the  first  lease.  Upon  Boyle's 
aivUcatlra,  the  Indian  nation,  by  Its  council,  and  pursuant  to  the  act  of  con- 
gress passed  Febmazy  18i  1876,  confirmed  the  first  lease  from  Halftown  on 
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March  9,  1880.  Boyle  died  Intestate  In  1882,  In  the  occupation  of  these  prem- 
iBea;  leaving  a  widow  and  children,  who  continued  In  the  occupation  of  the 
hotel  property.  Charles  Nies  acijuired  the  Boyle  title  by  purchase,  and  on  the 
'22d  day  of  April,  1S92.  while  he  was  the  owner,  obtained  from  the  council  of 
the  Seneca  Nation  a  renewal  of  this  lease  for  the  period  of  99  years.  In  accord- 
ance with  the  act  of  congress  approved  September  30.  1890.  On  November  15. 
1&92,  Nies  conveyed  these  premises  to  Hattle  E.  Boyle,  and  she  gave  back  to 
NIes  a  purchase-money  mortgage  for  $4,000,  which  Nies  subsequently  assigned 
to  the  defendant  Miller.  The  latter  foreclosed  his  mortgage,  obtained  judg- 
ment, and  the  land  was  sold  to  Miller,  pursuant  thereto,  June  29,  1896,  which 
sale  was  duly  confirmed.  A  writ  of  assistance  was  granted,  and  the  defendant 
Sigel,  as  sheriff  of  the  county,  attempted  its  enforcement  The  Boyles  were  in 
piissession,  and.  In  consequence  of  the  illness  of  Miss  Boyle,  Miller  executed  a 
lease  for  three  days  to  them.  They  declined  to  remove  upon  the  expiration  of 
the  lease,  and  summary  proceedings  were  instituted.  The  plaintiff,  claiming 
lie  was  the  owner  and  entitled  to  the  possession  of  this  property,  brought  this 
action  to  establish  his  title,  and  to  prevent  the  defendants  from  acquiring  pos- 
session of  the  same,  and  obtained  a  temporary  injunction  restraining  the 
sheriff  from  executing  his  process  to  oust  the  Boyles  or  those  in  possession. 
Charles  Halftown  died  in  1884,  and  his  property  was  distributed,  according  to 
the  Indian  custom,  to  his  .son.  Charles  Halftown.  Jr.,  and  to  bis  daughter, 
Teresa  Halftown.  The  son  died  shortly  after,  and  his  title  passed  to  his  sister. 
•       •  During  the  pendency  of  the  foreclosure  action  she  convoyed  to  the  plaintilT. 

who  claims  to  own  the  property  by  virtue  of  this  deed.  Other  facts  are  stated 
In  the  opinion. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  McLENNAN, 
SPRING,  and  SMITH,  JJ. 

Charles  Van  Voorhis,  for  apjiellant. 
George  W.  Cole,  for  respondents. 

SPRING,  J.  The  national  government,  by  its  treaties  and  con- 
gressional acts,  has  dealt  ivith  the  Indians  in  their  tribal  capacity. 
The  title  of  the  land  on  the  various  Indian  reservations  has  been 
treated  as  belonging  to  the  tribe  in  possession,  and,  whenever  the 
individual  Indian  has  been  recognized  in  his  possession  or  ownership 
of  the  land,  it  has  been  to  subserve  some  ulterior,  paramount  purpose. 
And  while  the  Indian  title  preceded  the  forced  possession  acquired 
by  the  whites  by  superior  strength  on  the  early  settlement  of  the 
country,  and  in  the  rapid  absorption  of  territory  to  meet  the  de- 
mands of  a  growing  nation,  still  that  title  has  been  under  the  do- 
minion of  the  United  States  government.  From  the  early  history  oi 
the  country  the  Indians  have  been  regarded  as  the  wards  of  the 
nation.  As  was  said  by  Chief  Justice  Marshall  in  Cherokee  Nation 
V.  Georgia,  5  Pet.  1,  at  page  17,  8  L.  Ed.  31:  "They  are  in  a  state  ot 
pupilage.  Their  relation  to  the  United  States  resembles  that  of  a 
ward  to  his  guardian."  It  was  early  apparent  that,  if  the  Indians 
were  to  retain  the  possession  and  title  of  lands  set  apart  for  them  bv 
the  government  in  its  guardianship  over  them,  conveyances  or  leases 
to  the  white  people  must  be  inhibited.  In  recognition  both  of  the 
dependence  of  the  Indian  and  of  the  greed  of  their  white  brothers,  bv 
chapter  13,  Acts  1802  (2  Stat.  139)  it  is  provided,  in  section  12,  **tha*t 
DO  purchase,  grant,  lease,  or  other  conveyance  of  lands,  or  of  any  title 
or  claim  thereto,  from  any  Indian  or  nation,  or  tribes  of  Indians  with- 
in the  bounds  of  the  Ujiited  States,  shall  be  of  any  validity  in  law 
or  equity,  unless  the  same  be  made  by  treaty  or  convention  entered 
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into  pursuant  to  the  constitution";  and  the  act  farther  makes  the 
Tiolation  of  this  prohibition  a  misdemeanor.  This  same  prohibition 
was  embodied  in  the  act  regulating  trade  and  intercourse  with  the 
Indians  passed  Jane  30,  1834  (4  Stat.  729,  §  12).  While  the  tribal 
ration  was  recognized  by  the  United  States  government  as  the  unit, 
yet  the  individual  Indian  did  acquire  possession  and  ownership  of 
specific  tracts  of  land.  These  titles,  founded  on  cultivation  and 
occupancy,  were  upheld  by  the  Indian  nation,  and  the  muniments  of 
title  were  recorded  in  their  books;  and  transmission  by  devise,  or 
to  the  heirs  at  law  in  case  of  intestacy,  was  sanctioned.  To  stimu- 
late and  foster  this  sentiment  of  thrift,  the  individoal  Indian,  '^ing 
desirous  to  adopt  the  habits  of  civilized  life,"  was  allowed  to  become 
the  heneficiary  in  the  allotment  of  land,  and  the  agent  or  superin* 
tendent  in  charge  was  directed  to  protect  him  in  the  quiet  and  peace- 
able enjoyment  of  land  so  alloted  to  him.  12  Stat.  427.  But  in  this 
congressional  control  over  the  Indians  the  right  of  dominion  in  the 
national  government  has  always  been  maintained.  If  the  Indian 
was  given  the  right  to  acquire  land  on  the  reservation,  it  was  for  the 
purpose  of  his  enlightenment  and  advancement,  and  no  greater  title 
was  Tested  in  him  Uian  his  tribe  possessed.  Disregarding  the  injunc- 
tion that  the  leases  and  conveyances  to  the  white  people  were  pro- 
hibited, the  individual  Indians  on  tlie  Allegany  reservation  leased  to 
the  white  people  constantly.  There  was  little  cultivation  of  the  land 
by  the  Indians.  The  Seneca  Nation  owned  a  strip  1  mile  wide  along 
the  banks  of  the  Allegany  river,  for  40  miles,  and  it  was  valuable, 
tillable  land.  The  influx  of  the  railroads  made  the  cultivation  of  this 
land  and  the  location  of  villages  almost  a  necessity.  Out  of  this 
emergency  grew  the  wholesale  leasing  of  land  maii^  by  the  indi- 
Tidaal  Indians,  whose  title  depended  on  the  allotment  by  their  nation. 
Six  villages  were  established  within  the  limits  of  the  reservation, 
and  Salamanca,  the  largest  of  these,  had  a  population  of  3,UO0  people. 
The  title  to  all  this  land  rested  upon  these  forbidden  leases,  was  of 
precarious  tenure,  and  the  occupant  could  be  dispossessed  summarily 
at  any  time.  The  land,  when  taken,  was  practically  of  little  value  to 
the  Indians,  and  little  revenue  was  derived  from  it;  but  the  white 
occupants  attorned  to  their  respective  lessors,  and  made  valuable 
improvements.  The  uncertain  tenure  of  the  title  of  the  Irasee  re- 
taMed  the  growth  of  the  village,  and  lessened  the  value  of  the  leased 
Uind.  The  leases  made  by  the  individual  Indians  were  recognized  by 
the  council  of  the  Seneca  Nation,  and  license  fees  or  taxes  were  in 
Bome  instances  paid  directly  to  the  council,  to  obtain  its  sanction  to 
these  leases,  "nierefore  both  the  individual  Indians  and  the  tribe 
were  in  open  violation  of  the  congressional  enactments  prohibiting 
leases  to  the  white  people.  The  land  was  designed  for  the  benefit  of 
the  Indian,  but  for  the  purpose  of  cultivation,  to  instill  into  him  hab- 
its of  thrift,  economy,  and  good  husbandry,  not  with  a  view  to  specu- 
lation or  commerce  with  his  white  brother.  This  situation  therefore 
confronted  congress:  The  Indians  had  leased  their  lands  to  the 
whites.  T^e  latter  bad  made  improvements,  and  established  these 
six  villages.  The  Seneca  Nation  not  merely  acquiesced  in  this  disre- 
gard of  the  prohibition  to  lease  to  the  white  people,  but  received 
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benefit  from  it,  and  encouraged  and  abetted  this  transfer  of  the  prop- 
erty. The  congress  of  the  United  States,  to  make  more  effective 
titles  which  had  originated  nnder  the  protection  and  instigation  of 
the  tribe,  passed  the  act  a];^n)ved  February  19,  1875.  This  act  did 
not  create  any  leases.  It  gave  vitality,  by  congressional  approval,  to 
what  had  already  received  the  indorsement  of  the  Seneca  Nation. 
Congress,  in  effect,  said  to  the  Seneca  Kation : 

"You  have  TloUted  the  treaty  with  the  United  States,  by  farming  oat  your 
lands  to  the  whites;  but.  Inasmuch  as  you  bavG  voluntarily  done  this,  and  re- 
ceived a  Talnable  consideration  therefor,  and  important  rights  have  arisen 
through  yoar  nnaatborized  action,  we  realize  you  should  be  estopped  to  annul 
these  leases,  and  some  tangible  life  should  be  Imparted  to  them." 

The  first  section  of  this  act  ratified  the  leases  made  by  the  Seneca 
Nation  to  railroad  corporations,  and  gave  the  nation  authority  to 
lease  land  for  railroad  purposes.  The  second  section  provided  for 
the  appointment  of  commissioners  to  establish  the  boundaries  of 
these  six  villages.  In  the  third  section  all  leases  of  land  in  any  of 
said  villages  in  which  the  Indians,  as  individuals,  the  Seneca  Nation, 
or  persons  claiming  under  them,  are  lessors,  are  declared  valid  and 
binding  upon  the  parties  thereto  and  upon  the  nation  for  5  years  from 
the  date  of  the  enactment,  unless  they  earlier  expire;  and  at  the 
naaturity  of  said  leases  terminating  within  said  period,  and  in  any 
event  at  the  end  of  said  period,  the  title  of  all  of  said  lands  is  to  be 
reinvested  in  the  Seneca  Nation,  with  power  to  lease  the  same.  But 
said  reinvesting  of  the  title  is  subject  to  the  condition  that  a  new 
lease  is  to  be  given  by  the  nation  in  each  case  to  the  white  person  who 
has  made  improvements  and  is  in  possession  under  an  outstanding 
lease;  that  said  renewal  lease  shall  be  for  the  period  of  12  years,  and 
the  nation  is  to  be  the  lessor.  If  disagreement  arises  over  the 
amount  of  the  annual  rent  or  the  terms  of  the  lease,  referees  are 
provided  for,  to  adjust  these  differences,  whose  determinations  shall 
be  final.  The  right  of  renewal  at  the  expiration  of  the  12  years  is 
given,  at  the  option  of  the  lessee,  his  heirs  or  assigns.  That  is,  this 
section  was  operative  upon  existing  leases,  unqualifiedly  confirming 
them  for  5  years,  whether  given  by  the  nation  or  individuals.  How- 
ever long  they  might  by  their  terms  continue,  all  were  made  to  ex- 
pire as  early  as  February  19,  1880,  so  that  new  leases,  assuring  a 
valid  title  during  their  life,  might  be  given  of  that  date.  The  giving 
of  life  to  these  invalid  leases  for  6  years  was  preliminary  to  the 
ulterior  purpose  of  shaping  matters  so  the  council  could  renew. 
Section  4  of  the  act  gave  the  nation  authority  to  lesCse  lands  which 
no  individual  Indian  or  Indians  or  their  lessors  could  rightfully  hold 
under  the  tribal  customs;  that  is,  some  of  the  land  within  the  bounda- 
ries of  these  villages  had  never  been  allotted  to  the  individual  In- 
dians or  leased  to  the  white  people,  but  the  title  still  remained  in 
the  Seneca  Nation;  and  the  right  to  lease  these  lands  was  accord- 
ed to  the  Nation,  bringing  them  within  the  same  category  aa  the 
lands  occupied  under  lease.  Congress,  however,  was  particular  to 
exempt  from  this  clause  any  land  which  individual  Indians  held, 
and  which  had  not  been  leased  to  the  whites.  The  right  of  a  white 
person  to  possess  by  virtue  of  a  transaction  with  an  individual  In- 
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dian  must  depend  upon  a  lease.  Section  6  directed  the  commission- 
ers to  define  the  boundaries  of  these  sereral  leased  parcels,  and 
{woTided  for  the  recording  of  the  leases  in  the  clerk's  office  of  Cat- 
taraagns  county,  and  for  th^r  transfer  by  astdgnment,  and  trans- 
mission by  will  or  the  laws  of  descent,  and  then  added:  TroTided, 
however,  that  the  rights  of  Indians  in  such  leases  shall  descend  as 
provided  by  the  laws  of  said  Seneca  Nation."  The  individual  Indian 
possessed  the  right  to  his  lease  for  the  term  of  5  years  after  the  pass- 
age of  the  act,  if  it  contained  so  much  of  unexpired  life.  And  this 
dauBe  may  relate  to  the  title  during  that  period.  A^n,  it  may  be 
a  qualifying  clause,  indicating  that  congress  did  not  seek  to  interfere 
with  the  council  or  the  Seneca  Nation  in  its  domestic  or  tribal  cus- 
toms, and,  if  it  wished  the  rent  to  be  paid  to  the  lessor,  there  would 
be  no  congressional  interference.  It  certainly  did  not  bitend  to  rec- 
ognize the  validity  of  any  title  in  the  individu^  Indian  of  lands  whidi 
he  had  leased.  That  would  have  been  in  contravention  of  the  import 
of  the  whole  act,  as  it  is  framed  in  recognition  of  the  tribal  title,  and 
in  disr^ard  of  the  title  of  the  individual.  The  act  is  very  specific  in 
providing  that  the  title  is  to  vest  in  the  nation  upon  the  expiration 
of  the  leases.  To  be  sure,  the  existing  leases  axe  the  basis  of  the 
operation  of  the  act  But  that  was  necessary,  as  the  design  was  to 
assure  title  to  the  white  lessees,  and  in  no  oihei  way  could  the  pur- 
pose be  accomidished  than  1^  confirming  these  invalid  instruments. 
In  1890  this  act  was  amended  by  making  the  renewable  period  99 
years. 

But  it  is  urged  strenuously  that  the  act  of  congress  is  a  viola- 
tion of  the  treaty  made  with  the  Six  Nations,  of  which  the  Senecas 
formed  a  part,  November  11,  1794  (7  Stat  44).  Article  2  of  said 
trea^  acknowledges  the  reserved  lands  to  be  the  prop«*ty  of  the 
Indians,  and  guaranties  that  title  incontestably  in  the  Indians 
"until  they  choose  to  sell  them  to  the  people  of  the  United  States 
who  have  the  right  to  purchase."  The  third  article  of  the  treaty, 
after  defining  the  boundaries  of  the  Seneca  Nation,  provides: 

"Now,  the  United  States  acknowledge  all  the  lands  wlCbln  the  above  named 
bonndarles  to  be  the  property  of  the  Seneca  Indians  and  the  United  States  will 
never  claim  the  same  nor  disturb  the  Seneca  Nation  nor  any  of  the  Six  Nations, 
or  any  of  their  Indian  friends  residing  thereon  and  united  with  them,  In  the 
free  nse  and  enjoymoit  thereof,  but  It  shall  remain  theirs  until  they  choose  to 
sell  the  same  to  the  people  of  the  United  States,  wbn  have  the  right  to 
porcbase." 

The  9x:t  of  congress  does  not  devest  the  Indian  nation  of  its  title. 
The  ultimate  title  is  already  in  the  United  States,  but  its  assertion 
must  await  the  voluntary  action  of  the  Seneca  Nation.  The  nation 
itself,  by  acquiescence  or  affirmative  action,  had  infringed  upon 
the  spirit  of  this  treaty.  It  had  already  allowed  the  rights  of  the 
white  lessees  to  become  fixed,  as  a  physical  fact;  and  valuable  im- 
provements had  been  made  in  reliance  upon  these  leases,  fiimsy  as 
they  were.  This  transaction  between  two  white  people  would  re- 
sult in  estopping  the  lessor  from  impugning  the  title  of  his  lessee 
during  the  life  of  the  term,  without  a  restoration  of  the  improve- 
ments made.  It  would  be  unjust  for  the  Indian  nation  to  assent 
to  a  lease  if  made  by  an  individual  Indian,  and  derive  benefits  there- 
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from,  and  then  claim  the  lease  was  an  infraction  of  a  treaty  grant- 
ing or  confirming  title  in  the  nation.  These  leasee  were  each  f<H*  a 
period  of  12  years,  and  renewals  continued,  as  a  rule,  and  the  im- 
provements under  them  were  substantial.  Consequently  their  per- 
petual existence  was  in  the  contemplation  of  the  parties,  with  the 
sanction  of  the  nation.  The  United  States  congress  appreciated  the 
situation,  and,  without  extinguishing  the  Indian  title,  sought  to 
make  property  rights  stable  in  the  lessee  by  carrying  along  the 
identical  policy  which  had  been  inaugurated  and  practiced  by  the 
Indians  themselves.  Congress  was  not  responsible  for  the  condi- 
tion of  affairs,  but  it  desired  that  justice  be  done  to  its  own  citi- 
zens. Prior  to  1871  the  dealings  between  the  United  States  gov- 
ernment and  the  Indian  nations  had  been  by  treaty,  but  that  course 
was  then  abandoned,  and  the  method  adopted  has  since  been  by 
acts  of  congress.  V.  S.  v.  Kagama,  118  V.  S.  375-382,  6  Sup.  Ct. 
1109,  30  L.  Ed.  228.  But  the  treatv  and  the  act  of  congress  are  of 
like  force.  Whitney  v.  Robertson,*  124  U.  S.  190.  8  Sup.  Ct.  456.  31 
L.  Ed.  386.  In  determining  the  effect  of  this  act  of  congress,  it  is 
essential  to  keep  in  mind  that  the  land  belongs  to  the  United 
States  upon  the  extinction  of  the  Indian  title;  that  the  Indians  are 
the  wards  of  the  government,  and  subject  to  its  oontrol  and  man- 
agement. The  power  of  the  general  government  over  them  is  su- 
preme. Cherokee  Tobacco,  11  Wall.  616,  20  L.  Ed.  22T;  U.  S.  t. 
Kagama,  118  U.  S.  381,  6  Sup.  Ct.  1109.  30  L.  Ed.  228. .  In  Ryan  v. 
Knorr,  19  Hun,  540,  Judge  Bradley,  in  answering  the  criticism 
that  this  act  is  opposed  to  the  treaty,  says: 

"But,  assuming  that  the  provision  which  purports  to  bind  the  Seneca  Kation 
to  the  validity  of  the  leases  would  be  In  contravention  of  such  part  of  the 
treaty  as  secures  the  land  to  the  nation.  It  Is  well  settled  that  an  act  of  con- 
gress may  supersede  a  prior  treaty.  The  consequences  In  all  such  cases  give 
rise  to  qnestloDB  which  must  be  met  by  the  political  department  of  the  govern- 
ment. They  are  beyond  the  Bphere  of  Judicial  cognizance." 

Baker  v.  Johns,  38  Hun,  625;  Railroad  Co.  v.  Lavery,  73  Hun, 
396,  27  K.  Y.  Supp.  443,  affirmed  in  149  N.  Y.  576.  43  E.  986; 
Sheehan  v.  Mayer,  41  Hun,  609,  affirmed  in  129  N.  Y.  675,  30  N.  E. 
868;  and  M'ait  v.  Jameson,  lii  Abb.  N.  C.  382, — involved  leases  made 
in  pursuance  of  this  act,  and  they  were  sustained  bv  the  courts. 

In  the  Cherokee  Tobacco  Case,  11  Wall.  616,  20  h.  Ed.  227,  by  a 
treaty  made  in  18G6  between  the  United  States  and  the  Cherokee 
Nation,  every  Cherokee  Indian  was  guarantied  the  right  to  sell  any 
products  of , his  farm,  without  restraint.  In  1868  the  internal  rev- 
enue laws  imposing  taxes  on  distilled  spirits,  tobacco,  etc.,  were 
by  act  of  congress  made  "to  extend  to  any  such  articles  produced 
anywhere  within  the  exterior  boundaries  of  the  United  States 
whether  the  same  shall  be  in  a  collection  district  or  not."  The 
defendants,  who  were  Cherokee  Indians,  were  the  owners  of  to- 
bacco in  the  Cherokee  territory,  and  claimed  they  were  pro.tected 
by  the  treaty,  and  not  subject  to  the  payment  of  the  revenue  taxes. 
It  was  assumed  by  the  United  States  supreme  court  that  the  article 
in  question  was  repugnant  to  the  treaty  provision,  and  rendered 
it  nugatory,  but  the  court  still  held  the  act  was  valid;  decidiug 
that  an  act  of  congress  may  supersede  a  prior  treaty,  and  that  the 
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conseqnences  rest  with  the  political,  not  the  judicial,  department 
of  the  goverament. — and  say  at  page  621, 11  Wall.,  and  page  227, 
20L.Ed.: 

"They  are  beyond  the  sphere  of  Judicial  cognizance.  In  the  case  under 
consideration  the  act  ot  congress  must  prevail,  as  If  the  treaty  were  not  an 
element  to  be  considered.  If  a  wrong  has  been  done,  the  power  of  redress  Is 
with  congress,  not  with  the  Judiciary;  and  that  body,  upon  being  apfdled  to, 
it  is  to  be  presumed,  will  promptly  give  the  proper  relief." 

To  the  same  effect  are  the  Chinese  Ezcldsion  Case,  130  U.  S.  581- 
m  et  Beq.,  9  Sup.  Ct  (i23.  32  L.  Ed.  1068;  Whitney  v.  Robertson, 
124  U.  S.  190,  8  Hup.  Ct.  426,  31  L.  Ed.  386;  the  Head-Money  Cases, 
112  U.  S.  580-597,  5  Sup.  Ct.  247,  28  L.  Ed.  798. 

By  the  terms  of  the  act  of  congress,  each  renewal  lease  was  to  be 
made  at  the  expiration  of  12  years  from  the  date  of  the  original 
lease.  The  Boyle  lease  was  given  by  the  nation  March  9,  1880, 
and  it  consequently  expired  March  9,  18i>2,  while  its  renewal  to 
Nies  was  given  Ajunl  28,  1892.  If  the  Seneca  Nation  possessed  the 
power  to  demise  at  all,  it  could  waive  this  provision  aa  to  time,  if 
it  were  of  the  essence  of  the  act.  The  assigns  of  the  lessee  were 
in  possession  by  virtue  of  the  Boyle  lease,  and  a  fair  construction 
of  the  act  requires  that  the  conduct  of  the  parties  in  making  the 
renewal  be  upheld  by  the  court. 

Section  212G  of  the  United  States  Revised  Statutes  imposes  the 
burden  of  proof  upon  the  white  person,  in  a  litigation  with  an 
Indian  involving  tlie  rights  of  property,  whenever  the  Indian  shall 
establish  a  presumptive  title  from  ownership  or  possession.  After 
proving  the  formal  title,  the  plaintiff  invoked  this  statute;  but  the 
referee,  withont  ruling  upon  the  precise  question,  required  the 
plaintiff  to  present  his  evidence  in  chief.  This  simply  involved  the 
question  of  the  order  of  proof,  and  the  case  nowhere  reveals  that 
the  referee  passed  upon  the  applicability  of  this  section,  or  of  its 
effect  if  germane.  In  any  event,  the  view  we  take  of  the  law  per- 
taining to  this  case  rests  upon  the  undisputed  facts,  so  the  ruling, 
if  erroneous,  was  harmless. 

The  facts  of  the  case  do  not  tend  to  support  the  good  faith  of 
the  claim  of  the  plaintiff.  At  the  time  of  the  commencement  of 
the  foreclosure  suit  the  Boyles  were  in  open,  notorious  possession 
of  the  hotel  property.  It  became  evident  they  were  to  be  dispos- 
Kessed,  Then,  for  the  first  time,  the  plaintiff  asserted  that  he  had  ob- 
tained from  Teresa  Halftown  title  to  this  property,  after  this  fore- 
closure action  was  begun.  To  invite  criticism  still  further,  it  is 
proven  by  the  uncontradicted  testimony  in  the  case  that  the  plain- 
tiff purchased  from  the  Boyles  the  furniture  in  this  hotel,  of  the 
value  of  tl,800,  making  no  cash  payment  therefor,  allowing  the 
Boyles  to  retain  possession;  and  he  is  to  pay  for  this  furniture  by 
applying  upon  the  purchase  price  rent  money  from  the  Boyles  at 
the  rate  of  f  15  a  month.  The  proof  would  seem  to  indicate  there 
was  a  collusive  purpose  in  this  whole  transaction  to  permit  the 
Boyles  to  retain  the  possession  of  this  property. 

The  judgment  is  affirmed,  with  costs  to  the  respondents.  All 
concur. 
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Justices  op  thb  Fbacb— Abbooation  of  Officbb'a  £lbotioh — Cohbtitdtion- 
AL  Law. 

Law8  1897,  c.  439,  abrogatlDg  In  certain  counties  the  remainder  of  tbe 
terms  ot  Justices  of  the  peace  which  would  not  liave  expired  on  Jannarr  1, 
1888,  and  January  1.  1899,  respectively,  and  providing  for  the  Section  of 
their  successors  at  the  general  elections  In  1897  and  18%.  lespectlyely.  Is 
unconstitutional  and  void  as  to  both  prorlslons;  the  prorlslon  abrogating 
unexpired  terms  of  justices,  who,  under  the  constitution,  are  elected  for 
four  years,  not  being  sererable  from  that  providing  for  the  Section  of 
their  SQCcessors. 

Appeal  from  special  term,  Dutchees  county. 

AppUcation  for  mandamus  by  the  people,  on  the  relation  of 
Charles  Glaxk,  against  John  V.  Treacy,  town  clerk  of  the  town  of 
Highlands.  From  an  order  granting  a  peremptory  writ,  defend- 
ant appeals.  AfOrmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

A.  H.  F,  Seeger,  for  appellant 
Jonathan  Deyo,  for  respondent 

CULLEN,  J.  This  proceeding  is  brought  to  compel  the  respond- 
ent, the  town  clerk  of  the  town  of  Highlands,  Orange  connty,  to 
furnish  the  relator  a  docket  book,  as  required  by  subdivision  16, 
§  3140,  Code  Civ.  Proc;  and  the  question  involved  is  the  right  of  the 
relator  to  the  office  of  justice  of  the  peace  of  that  town.  Prior  to 
the  year  1897  the  relator  was  a  justic  e  of  the  peace,  and  his  term 
of  office  would  expire,  by  law,  the  1st  of  January,  1899,  and  his 
successor  be  elected  in  the  spring  of  1898.  In  1897  the  legislature 
passed  a  statute  (chapter  439)  directing  that  the  town  meetings 
and  elections  of  the  towns  in  the  counties  of  Rockland,  Orange,  and 
Sullivan  should  thereafter  be  held  at  the  same  time  and  place  as 
the  general  elections.  Section  4  provided  that  the  town  officers 
which,  except  for  the  act,  would  be  elected  at  the  town  meetings 
in  the  spring  of  1898,  should  be  elected  at  the  general  election  iu 
1897,  and  those  which  would  be  elected  in  the  spring  of  ISliO 
should  be  elected  at  the  election  of  1898.   It  further  provided: 

"The  term  of  office  of  the  town  officers  so  elected  shall  begin  on  ttie  flr.st 
day  of  January,  eighteen  hundred  and  ninety-eight,  and  the  first  day  of  Janu- 
ary, eighteen  hundred  and  ninety-nine,  respectively,  and  the  term  of  ofilce  of 
their  successors  [predecessors?]  shall  thereupon  cease  and  terminate." 

At  the  general  election  of  1897  one  Nelson  was  elected  as  the 
relator's  successor,  who  resigned  his  office  during  the  present  year, 
and  the  town  board  assumed  to  appoint  one  Likely  to  fill  the  va- 
cancy. At  the  general  election  of  1808  the  relator  was  elected  as 
his  own  successor.  The  question  therefore  is,  when  was  the  elec- 
tion for  the  new  term  of  office  properly  held, — in  1897  or  in  1898? 
By  the  constitution  of  the  state  the  term  of  office  of  a  justice  of 
the  peace  is  four  years.  It  is  unquestionable  that  the  legislature 
could  not  abrogate  or  shorten  the  relator's  original  term  of  office; 
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and  it  is  conceded  that,  as  to  that  term,  the  direction  of  the  stat- 
Dte  that  it  should  cease  on  the  Ist  cUiy  of  Jannary,  1898,  is  un- 
constitntional  and  void.  It  is  contended,  hoverer,  that  the  pro- 
vision that  the  relator's  successor  should  be  elected  in  1897  is  sev- 
erable from  that  providing  that  his  term  should  cease  on  the  1st 
day  of  January,  1898,  and  should  be  upheld.   The  general  rule  is: 

"When  part  only  of  a  statute  or  a  section  Is  unconstitutional,  that  part  only 
Is  Told,  unless  the  other  provisions  are  so  dependent  and  connected  with  that 
which  Is  void  that  It  cannot  be  presumed  that  the  legislature  would  have  en* 
acted  the  one  without  the  other."  Duryee  t.  City  of  New  York,  96  N.  T. 
477. 

But  in  this  case  we  are  of  opinion  that  the  two  provisions  of  the 
statute  (the  one  as  to  the  abrogation  of  the  existing  term  of  office, 
and  that  providing  the  time  for  the  election  of  the  successor  in 
office)  are  interdependent,  and  it  must  be  presumed  that  the  legis- 
lature would  not  have  enacted  one  without  the  other.  We  Icnow 
of  no  instance  in  which  the  legislature  has  assumed  to  direct  that 
an  elective  office  shall  be  flUed  earlier  than  at  the  election  next 
preceding  the  expiration  of  the  term  of  the  present  incumbent,  and 
we  doubt  whether  it  is  within  the  power  of  the  legislature  to  make 
Bach  a  direction  as  to  constitutionally  elective  offices.  We  have 
looked  in  vain  for  any  decided  case  on  the  queBtion,  and,  in  our 
opinion,  the  absence  of  adjudication  is  due  to  the  fact  that  such  a 
power  has  never  been  sought  to  be  exercised.  If  the  office  of  jus- 
tice of  the  peace  which  became  vacant  on  the  let  day  of  January, 
1899,  could  be  filled  at  the  election  of  1897,  we  cannot  see  why  the 
official  term  which  would  commence  on  the  Ist  day  of  January, 
1903,  might  not  equally  have  been  authorized  to  be  filled  at  that 
election, — in  fact,  why  the  legislature  might  not  have  anthorized 
the  election  of  justices  of  the  peace  for  the  next  20  years.  The  pro- 
visions of  the  constitution  limiting  offices  to  fixed  terms  is  entirely 
inconsistent  with  such  an  assumption  of  authority  by  the  legisla- 
ture. In  the  case  of  judges  of  the  court  of  appeals  and  justices  of 
the  supreme  court,  the  constitution  provides  that  their  terms  shall 
be  14  years  from  the  1st  day  of  January  next  after  the  election. 
This  requires  that  they  shall  be  elected  at  the  election  nearest  pre- 
ceding the  terms  for  which  they  are  elected,  and  the  question  here 
presented  could  not  arise  as  to  those  offices.  The  same  is  true  as 
to  secretary  of  state  and  similar  state  (^ces.  The  constitution  pro- 
vides that  their  successors  shall  be  chosen  every  2  years.  A  sim- 
ilar provision  exists  as  to  sheriffs  and  other  county  officers.  But 
as  to  the  governor  and  lieutenant  governor  of  the  state  the  only 
provision  is  that  the  successors  of  the  incumbents  at  the  time  the 
constitution  took  efFect  should  be  elected  in  the  general  election  of 
1896,  and  should  hold  their  offices  2  years.  There  is  no  ^press  di* 
rection  as  to  when  elections  for  subsequent  official  terms  shall  be 
held.  So,  also,  the  only  provision  as  to  county  judges  and  sur- 
rogates is  that  their  terms  shall  be  6  years,  except  in  the  ci^  and 
county  of  New  York,  where  the  term  is  14  years.  We  apprehend 
that  no  one  would  seriously  urge  that  "the  legislature  could  antiior- 
ise  any  terms  of  these  offices  to  be  filled,  except  at  the  proper  elec- 
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tion  next  preceding  the  commencement  of  the  term  to  be  filled;  for, 
as  already  said,  if  the  legislature  has  such  power,  it  might  authorize 
several  distinct  terms  to  be  filled  at  a  single  election,  or,  at  least 
in  the  case  of  a  county  judge,  by  ordering  an  election  each  year, 
fill  the  office  for  30  years  in  advance,  though  at  no  Bingle  election 
would  more  than  one  term  be  filled. 

The  order  appealed  from  should  be  affirmed,  with  flO  costs  and 
disbursements.   All  concur. 


QAEDEKE  v.  STATEX  ISLAND  M.  R.  CX>. 

(Supreme  Court,  Appellate  Division,  Second  Department  December  5,  1899.) 

I.  HiOHWATs— Use  for  County  Roads  —  Power  of  Supbb-vibobs  akd  Locu. 
Authorities. 

Conceding  that  highways  may  be  taken  as  county  roads  In  coon  ties  of 
less  than  200.000  square  miles,  under  either  Laws  1800,  c.  665,  or  I<aws 
1S03,  c.  333,  and  Laws  1885.  c.  375,  the  power  of  supervlsora  or  of  the  local 
authorities  over  a  county  road  must  he  found  In  the  statute  nnder  which 
It  is  taken. 

8.  Street  Raii.ro ads— Use  or  Highwats— Consent— Conditions. 

Where  the  consent  of  the  commissioner  of  highways  Is  a  neceasaiy  pre- 
requisite to  the  right  of  a  street-railroad  company  to  lay  Its  tracks  on  the 
highways  of  a  town,  a  condition  attached  to  their  consent,  requiring  the 
company  to  transport  passengers  for  a  given  fare  within  its  own  territory. 
Is  not  void,  as  conillctiiig  with  the  right  of  highway  authorities  in  other 
towns  or  villages  to  prescrlt>e  conditions  for  the  construction  of  the 
I'oad  within  their  limits. 

Motion  for  reargument.  Denied. 

For  former  opinion,  see  60  N.  Y.  Supp.  598.  

Reargued  before  GOODRIOH,  P.  J.,  and  OUUiEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

PER  CURIAM.  It  is  claimed  that,  in  the  decision  hitherto  ren- 
dered by  us  (43  App.  Div.  514,  60  N.  T.  Supp.  598),  we  have  overlooked 
the  amendments  made  to  the  highway  law  of  the  state  by  chapter  333 
of  the  Laws  of  1S93  and  chapter  375  of  the  Laws  of  1896.  Section 
58  of  the  highway  law  reads: 

"The  county  roads  In  any  county  shall  be  exduslvdy  under  the  jurladlctlcm 
of  the  board  of  supervisors  and  the  county  engineer  of  the  county,  and  exempt 
from  the  Jurisdiction  of  the  highway  officers,  or  officers  perftvmlng  the  duty  of 
highway  commissioners  of  the  several  towns  and  villages  In  which  such  county 
roads  are  located." 

The  highway  over  which  defendant's  road  is  constructed  was  made 
a  county  road,  not  under  the  general  highway  law  or  the  statutes 
heretofore  referred  to,  but  under  chapter  555  of  the  Laws  of  1890. 
That  act  is  a  general  one,  applicable  to  all  counties  having  less  than 
200  square  miles  in  area.  In  express  terms  it  provides  that  no  rail- 
way "shall  be  laid,  constructed  or  operated  on  said  county  roads,  un- 
less, in  addition  to  the  requirements  of  existing  laws,  the  same  shall 
be  authorized  by  a  two-thirds  vote  of  the  board  of  supervisors,"  and 
that  the  supervisors  "shall  have  the  control  and  jurisdiction  over 
said  county  roads  only  for  the  purpose  of  improving  and  keeping  the 
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same  in  repair,  except  as  hereinbefore  mentioned,  and  for  all  other 
purposes  the  said  roads  shall  remain  and  be  subject  to  the  anthori^, 
control  and  jurisdiction  of  the  town,  village,  separate  road  district, 
or  local  authorities  to  which  thej  shall  respectively  belong."  As 
the  road  was  opened  under  this  statute,  it  is  subject  to  all  the  limita- 
tions and  conditions  therein  prescribed,  unless  the  provisions  of  the 
statute  in  these  respects  have  been  repealed.  The  acts  of  1893  and 
1895  do  not  assume  in  terms  to  rei>eal  the  earlier  statute,  nor  do  we 
think  they  are  inconsistent  with  it.  The  general  highway  law,  so  far 
as  a  scheme  of  county  roads  is  authorized,  may  wdl  be  held  to  apply 
only  to  counties  whose  area  is  in  excess  of  200  square  miles.  But 
if  we  concede  that  highways  may  be  taken  as  county  roads  in  counties 
of  less  than  200  square  miles  in  extent,  under  either  statute,  still  it 
follows  that  the  power  of  the  supenisors  or  of  the  local  authorities 
over  the  road  so  taken  must  be  found  in  the  particulai'  statute  under 
which  the  road  is  taken.  The  consent  of  the  highwc^  authorities  of 
the  town  of  Sonthfield  was  therefore  necessary  to  give  the  defendant 
authority  to  construct  its  road. 

Nor  do  we  tiiink  tiie  condition  imposed  by  the  highway  commission- 
ers of  Sonthfield,  and  assented  to  by  tiie  defendant,  is  void,  as  con- 
flicting with  the  right  of  the  highway  authorities  in  the  other  towns 
or  villages  to  prescribe  conditions  for  the  construction  of  the  rail- 
road within  their  territorial  limits.  It  requires  passengers  to  be 
transported  from  or  to  the  town  of  Southfleld  to  and  from  other 
points  for  a  prescribed  fare.  In  such  travel  the  town  may  have  as 
great  an  interest  as  where  the  transportation  is  confined  solely  with- 
in its  own  limits.  The  contract  with  the  town  does  not  assume  to 
antiiorize  the  di^ndant  to  charge  a^y  particnlar  rate  of  fare  outside 
of  its  own  territory.  It  is  difflenlt  to  see  how  the  requirement  that 
passengers  to  and  from  Southfleld  shall  not  be  chained  more  than 
five  cents  can  in  any  manner  conflict  with  the  terms  and  conditions 
imposed  upon  the  defendant  by  the  other  towns. 

Motion  for  reargnment  denied. 
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L  MoRTOAeBB — AssioiTUBNTs— Regibtration. 

1  Rev.  St  pt.  2,  c.  3,  S  1,  providing  that  everjr  conveyance  of  real  eatate 
not  recorded  In  tbe  office  of  the  clerk  of  the  county  where  it  la  situate  la 
Told  as  to  subsequent  purchasers  In  good  faith  and  for  a  valuable  consider- 
ation, applies  to  assignments  of  recorded  r^-eatate  mortgages. 

9L  Same— Bona  Fidb  Purchaser. 

Though  failure  to  deliver  a  mortgage  with  an  assignment  thereof  to  as- 
signee. In  the  absence  of  an  explanation,  deprives  the  assignee  of  the  char- 
acter of  a  bona  fide  purchaser,  as  to  the  holder  of  a  prior  unrecorded  as- 
fdgnment  with  the  mortgage,  yet,  where  the  mwtgagee  told  such  assignee 
that  he  had  lost  the  mortgage,  and  the  assignee  and  her  daughter  a  short 
time  before  the  assignment  Joined  the  mortgagee  in  a  fruitless  search  for  it, 
the  assignee  Is  not  bound.  In  order  to  take  in  good  faith,  to  Inquire  further 
as  to  tbe  whereabouts  of  the  mortgage. 
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8.  Same— Notice  to  Mortgagor. 

Failure  of  an  assignee  of  a  mortgage,  where  the  assignment  was  not 
accompaoled  bj  a  dellverr  of  the  mortgage,  to  give  the  mortgagor  notice  of 
the  assignment,  Is  not  evidence  of  knowledge  on  the  part  of  the  assignee 
of  the  exiEtence  of  a  prior  unrecorded  assignment,  where  the  mortgage 
did  not  draw  interest,  and  was  not  payable  until  after  the  death  of  the 
mortgagee. 

4  Same— Recording— Notice. 

Under  1  Rev.  St.  pt.  2,  c.  3,  S  1.  providing  that  every  conveyance  of  real 
estate  not  recorded  in  the  office  of  the  county  clerk  where  the  land  Is 
situate  is  void  as  to  subsequent  purchaser  In  good  faith  and  For  a  valuable 
consideration;  and  section  41,  providing  that  the  recording  of  an  assign- 
ment of  a  mortgage  shall  not  be  deemed.  In  Itself,  notice  of  such  assign- 
ment to  a  mortgagor,  his  belrs  or  personal  representatives,  so  as  to  in- 
validate any  payment  made  by  them,  or  either  of  them,  to  the  mortgagee,— 
the  payment  by  the  mortgagor  to  a  holder  of  an  unrecorded  asstgnment 
of  the  mortgage  does  not  operate  to  defeat  the  rights  of  a  subsequent  bona 
fide  assignee  under  a  recorded  assignment,  since  the  record  was  notice  to 
every  one,  unless  they  came  within  the  exception, '  which  applied  only  to 
payments  to  the  mortgagee. 

Action  by  Margaret  Davies,  individually  and  as  execntrix, 
against  Catherine  Jones  and  others,  to  foreclose  a  mortgage. 
Judgment  for  plaintiff. 

Josiah  Perry,  for  plaintiff. 

W.  &  N.  E.  Kernan,  for  defendants, 

HISCOCK,  J.  Catherine  Jones  on  the  14th  day  of  October,  1889, 
executed  to  one  John  W.  Griffiths  a  mortgage  for  fl,000.  It  ap- 
pears not  to  have  been  accompanied  by  any  bond,  and  was  pay- 
able at  the  death  of  said  Griffiths  and  his  wife,  without  interest. 
This  mortgage  was  given  for  value,  and  was  duly  recorded  soon 
after  its  date.  An  assignment  of  this  raoi'tgage  was  executed  by 
the  mortgagee  to  the  defendant  Robert  G.  Jonee,  June  21,  1890, 
but  it  was  not  recorded  until  December  31,  1897.  December  28, 
1893,  said  Griffiths  executed  another  assignment  of  the  same  mort- 
gage to  the  plaintiff,  which  was  put  upon  record  the  next  day. 
This  assignment  was  for  a  valuable  coneideration,  namely,  the 
agreement  of  plaintiff  to  allow  said  mortgagee  and  assignor  to 
live  with  her  and  to  maintain  him,  except  as  to  clothing,  during 
his  life;  and  the  evidence  fairly  warrants  the  finding  that  she  did 
80  maintain  and  take  care  of  him  until  he  died,  upon  the  faith  and 
in  consideration  of  said  assignment.  Seymour  v,  Seymour,  28  App. 
Div.  495,  497,  51  N.  Y.  Supp.  130.  The  evidence  of  the  defendant 
Jones  that  he  paid  the  mortgagee  Griffiths  a  valuable  consideration 
for  his  assignment  of  the  mortgage  is  incompetent.  But,  outside 
of  such  evidence,  there  is  other  evidence  which  sustains  the  con- 
clusion that  he  is  to  be  regarded  as  a  purchaser  for  value  of  said 
mortgage.  On  or  about  August  31,  1897,  said  Jones  executed  a 
purported  satisfaction  of  said  mortgage,  and  delivered  it  to  the 
defendant  Catherine  Jones.  The  mortgage  itself  was  delivered  by 
the  mortgagee  to  the  assignee,  Jones,  together  with  the  assignment 
to  him,  and  was  subsequently  delivered  by  said  assignee  to  the  de- 
fendant Catherine  Jones,  together  with  the  satisfaction  of  the 
mortgage,  upon  which  she  relies;  and  therefore,  of  course,  the 
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mortgage  itself  waa  never  delivered  to  the  plainti£F  with  her  asBign- 
rnent  thereof. 

Upon  these  facts,  two  reasons  are  especially  urged  why  plaintiff 
should  not  be  allowed  to  have  a  foreclosure  of  the  mortgage  against 
the  defendant  Catherine  Jones,  who  alone  has  answered  and  de- 
fended: First,  it  is  urged  that  the  plaintiff  was  not  such  a  pur- 
chaser, for  value  and  in  good  faith,  of  the  mortgage  in  qnestion, 
as  to  give  her  preference,  under  her  assignment,  over  the  one  made 
to  defendant  Jones,  although  she  did  have  it  recorded  first;  sec- 
ondly, it  is  urged  that  the  defendant  Catherine  Jones  paid  the 
mortgage  to  defendant  Robert  G.  Jones,  who  bad  an  assignment 
thereof,  and  possession  of  the  mortgage  itself,  and  that  she  did 
this  without  notice  of  the  assignment  to  the  plaintiff,  and  there- 
fore should  be  protected  in  her  payment.  Both  of  these  conten- 
tions lead  to  a  consideration  of  the  recording  act  in  force  at  the 
time  of  these  transactions.    Said  act  provides  that: 

"A  conveyance  of  real  property  •  ♦  ♦  may  be  recorded  Jn  the  office  of 
tbe  clerk  of  tbe  county  where  snch  real  property  18  situated.  Erery  sncta  con- 
veyance not  BO  recorded  la  void  as  against  any  subsequent  purchaser  in  good 
faith  and  for  a  Taluable  consideration,"  etc.    1  Rev.  St.  pt.  2,  c.  3,  §  1. 

It  is  settled  that  this  provision  applies  to  assignments  of  mort- 
gages. The  question  therefore  arises  whether  plaintiff  was  such  a 
purchaser,  in  good  faith  and  for  a  valuable  consideration,  of  the 
mortgage  in  question,  as  to  secure  the  benefit  of  said  act  through 
the  first  record  of  her  assignment.  I  have  already  indicated  my 
opinion  that  she  was  a  purchaser  for  value,  and  pass  to  a  consid- 
eration of  the  other  view  urged  by  defendant,  that  she  was  not  a 
purchaser  in  good  faith,  and  which  contention  is  based  upon  the 
fact  that  the  mortgage  itself  waa  not  delivered  to  her  at  the  same 
time  with  her  assignment  If  the  failure  to  so  present  and  deliver 
sach  mortgage  had  been  unexplained,  it  would  have  been  sufficient 
to  deprive  plaintiff  of  the  character  of  a  bona  fide  purchaser.  But 
it  appears,  by  evidence  which  I  think  is  entitled  to  belief,  that  the 
mortgagee  explained  the  absence  of  the  mortgage  by  the  state- 
ment that  he  had  lost  it,  and  that,  a  short  time  before  the  assign- 
ment was  executed,  plaintiff  and  her  daughter  had  joined  with  him 
in  a  search  for  it.  Assuming  that  the  mortgage  had  been  deliv- 
ered to  the  defendant  Jones,  with  the  assignment,  as  claimed  by 
him,  this  was,  of  course,  a  falsehood  upon  the  part  of  the  mort- 
gagee, and  it  does  not  appear  what  his  object  was  in  uttering  it. 
Still,  I  discover  in  the  evidence  nothing  which  should  have  made 
the  explanation  to  plaintiff  suspicious  or  unworthy  of  belief;  and 
it  seems  to  me  that  it  was  sufficient  to  relieve  her  from  any  further 
attempt  to  find  the  mortgage,  and  snfflcient  to  relieve  her  from 
being  chargeable  with  such  notice  or  knowledge  or  obligation  to 
pursue  the  inquiry  further  as  would  otherwise  prevent  her  from 
coming  within  the  character  required  by  the  statute.  Brown  v. 
Bljdenburgh,  7  N.  Y.  141;  Kellogg  v.  Smith.  26  N.  Y.  18.  I  dis- 
cover nothing  which  indicates  that  the  plaintiff's  conduct,  either 
in  taking  the  assignment,  or  in  her  treatment  of  the  mortgage  when 
she  acquired  the  assignment,  was  suspicious.   There  is  no  snfB- 
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cient  proof  that  she  had  actual  knowledge  of  the  assignment  to 

Jones.  There  was  no  occasion  for  her  to  giTe  the  mortgagor  any 
notice  of  the  assignment,  becanse,  nnder  the  terms  of  the  mort- 
gage, it  did  not  become  payable  until  after  the  death  of  the  mort- 
gagee, and  there  were  no  payments  of  interest  to  he  made  thereon. 

Passing  to  the  second  point,  there  is  considerable  docbt  about 
whether  the  defendant  did  pay-  the  mortgage  at  the  time  the  other 
assignee,  Jones,  gave  her  a  satisfaction  thereof.  He  was  her  broth- 
er, and,  while  be  gave  evidence  to  the  effect  that  she  did  make  pay- 
ment of  the  mortgage  at  the  time  when  it  was  satisfied,  neither  she 
nor  her  son,  who  were  upon  the  stand  in  the  trial  of  the  case,  gave 
any  evidence  tending  to  show  an  actual  payment  of  the  mortgage 
when  it  was  satisfied.  Even,  however,  if  it  should  be  assnmed 
that  she  did  make  payment,  it  would  not  be  a  defense  to  this  ac- 
tion. The  statute  already  referred  to,  making  the  assignment  to 
Jones  void  as  against  the  assignment  to  plaintiff,  which  was  first 
recorded  (under  the  findings  of  fact  which  I  have  made  in  connection 
therewith),  is  broad  and  conclusive  as  against  everybody,  except 
as  otherwise  especially  provided.  The  only  other  provision  to  be 
considered  in  that  connection  is  the  one  to  the  effect  that: 

"The  recording  ot  an  assignment  of  a  mortgage  sball  not  be  deemed,  tn 
itsdf,  notice  ot  aucta  assignment  to  a  mortgagor,  hfs  beirs  or  personal  repre- 
sentatives, so  as  to  Invalidate  any  payment  made  by  them,  or  either  of  them, 
to  the  mortgagee."   See  1  Rev.  St.  pt.  2.  p.  763,  §  4rl. 

Under  this  provision,  if  defendant  had  actually  paid  the  amount 
due  upon  the  mortgage  to  the  mortgagee,  without  notice  of  the 
assignment  to  plaintiff,  outside  of  the  record  of  her  assignment, 
she  would  have  been  protected  in  such  payment.  But  this  she 
did  not  do.  She  learned  in  some  way  that  the  mortgage  had  been 
assigned,  and  commenced  treating  with  an  assignee  thereof,  rather 
than  with  the  original  mortgagee;  paying  up,  as  she  claims,  the 
mortgage  before,  by  its  terms,  it  had  become  dne.  I  think  that, 
when  she  thus  commenced  to  base  her  acts  upon  some  assignment 
or  transfer  of  the  mortgage,  she  passed  beyond  the  protection  of 
the  provision  just  quoted,  and  came  within  the  other  provisions 
of  the  recording  act,  which  made  the  assignment  to  th6  assignee, 
with  whom  she  treated,  void  as  against  the  plaintiff's  assignment. 
Such  record  of  the  assignment  to  plaintiff  protected  her  as  against 
a  subsequent  unauthorized  and  unrecorded  discharge,  as  well  as 
against  a  subsequent  assignment  by  the  mortgagee.  The  record 
was  notice  and  protection  of  her  rights  as  against  everybody,  un- 
less he  came  within  the  exemption  quoted.  Brewster  v.  Carnes, 
103  N.  Y.  55C,  563,  9  N.  E.  323;  Viele  v.  Judson,  82  N.  Y.  33;  Larned 
v.  Donovan,  155  N.  Y.  341,  49  N.  E.  942.  The  plaintiff  is  entitled 
to  a  foreclosure  of  her  mortgage,  with  costs,  but  without  any  judg- 
ment for  deficiency  against  the  defendant  Jones. 

Judgment  of  foreclosure  for  plaintiff,  with  costs. 
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{SQpfeme  Cotirt,  Appellate  DItIbIod,  First  Department   Deconber  8,  1899.) 

L  Attachust— Vacation— Decision  of  Motion. 

In  deciding  a  motion  to  vacate  an  attaebmen^  only  tiie  mffldency  of 
the  papas  before  the  court  when  It  waa  granted  should  be  considered. 

1  SaKB— WaBBAHT— SUFnOIBHOT. 

A  warrant  of  attachment  redted  ttiat  application  bad  been  made  for 
It;  that  defendant  was  about  to  dispose  of  her  iNH^erty  with  Int^t  to 
defraud  her  creditors;  and  that  she  had  wrongfully  couTerted  plalntlff-'a 
personal  property,  and  was  about  to  dispose  of  her  property  with  Intent  to 
defraud  her  creditors,  and  thereby  Injure  plaintiff's  personal  property; 
on  which  grounds  the  warrant  was  granted.  Held  sufficient,  under  Code 
OlT.  Proc.  S  641,  requiring  the  warrant  to  briefly  recite  the  grounds  of  the 
attachment 

&  Saw— Vacation— SuFERFLuouB  Averments. 

That  the  warrant  of  attachment  contains  superfluous  averments  would 
not  Justly  Its  vacation. 

4.  Same — Affidavit — SuFFiciEncr. 

The  affidavit  for  an  attachment  allied  that  defendant  was,  to  de- 
ponent's knowledge,  about  to  remove  her  property,  or  what  she  may 
have  after  disposing  of  It,  from  the  United  States;  that  she  had  freanently 
Informed  deponent  that  she  would  not  pay  her  debts,  and  would  dispose 
of  her  property,  and  leave  the  United  States;  that  she  would  sell  her 
property,  and  "skip  ont,"  If  she  was  pressed  by  him;  and  that  she  had 
advertised  her  property  for  sale  at  one-fourth  Its  value,  stating  that  she 
would  soon  leave  for  Europe.  Seli  sufficient  to  Jnstlfy  a  warrant  on  the 
ground  that  she  was  about  to  dispose  of  her  property  with  Int^t  to  defraud 
creditors. 

6,  Same- C&osE  of  Action— Incobrect  Dbbcbiption. 

That  the  cause  of  action  alleged  In  the  affidavit  for  an  attachment  vras 
Incorrectly  described  In  the  warrant  would  not  justify  vacation  of  the  lat- 
ter. If  a  good  cause  was  alleged  in  the  affidavit 

Van  Brunt  P.  J.,  and  McLaiq;h!in,  X,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Action  by  Ella  J.  Fox  against  Julia  Mays.  From  an  order  deny- 
ing defendant's  motion  to  vacate  an  attachment  against  ber,  she 
appeals.  Affirmed. 

Argned  before  VAN  BRUNT,  P.  J.,  and  McLAUGHMN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 

Benno  l^ewy,  for  appellant. 
Richard  F.  Price,  for  respondent. 

INGRAHAM,  J.  The  plaintifF  commenced  an  action  against  the 
defendant  to  recover  14,000,  and  obttdned  a  warrant  of  attachment. 
The  defendant  moved  to  vacate  sach  attachment,  and  that  motion 
was  denied.  The  order  denying  that  motion  recited  that  the  mo- 
tion was  upon  the  affidavit  of  the  defendant  upon  which  the  order 
to  show  cause  why  the  attachment  should  not  be  vacated  was  grant- 
ed, the  warrant  of  attachment  and  the  affidavits  upon  which  it  was 
granted,  and  upon  the  pleadings  and  proceedings  had  herein.  It 
is  apparent  that  the  motion  was  made  upon  the  affidavits  upon 
which  the  attachment  was  granted,  and  it  was  improper  for  the 
coort  to  consider  pleadings  or  proceedings  not  before  the  court 
when  the  attachment  was  originally  granted.  If  the  order  intend- 
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ed  to  imply  that  the  coort  considered  the  complaint  which  had  been 
verified  and  served  subsequent  to  the  granting  of  the  attachmrat, 
or  the  proceedings  subsequent  thereto,  it  was  irregular,  and  snch 
pleadings  or  proceedings  cannot  be  considered  in  determining  this 
appeal.  The  question  is  to  be  determined  upon  the  papers  upon 
which  the  attachment  was  granted,  and  the  sufficiency  of  those  pa- 
pers is  the  sole  question  that  was  before  the  court  below,  and  the 
sole  question  which  is  before  us  on  this  appeal. 

Section  641  of  the  Code  of  Civil  Procedure  provides  that  the  war- 
rant mast  be  subscribed  by  the  judge  and  the  plaintiff's  attorney, 
and  must  briefly  recite  the  ground  of  the  attachment.  Nothing  in 
this  section  requires  that  the  nature  of  the  cause  of  action  shall  be 
stated  in  the  attachment,  or  that  a  mistalie  in  the  warrant  as  to  the 
nature  of  the  cause  of  action  is  fatal  to  the  attachment  Section  636 
of  the  Code  provides  that,  to  entitle  the  plaintiff  to  such  a  warrant, 
he  must  show  by  affidavit,  to  the  satisfaction  of  the  judge  grant- 
ing the  same,  that  one  of  the  causes  of  action  specified  in  section 
635  of  the  Code  exists  against  the  defendfmt;  that  the  defendant  is 
either  a  foreign  corporation  or  is  not  a  resident  of  the  state;  ''or 
if  the  defendant  is  a  natural  person  or  a  domestic  corporation,  that 
he  or  it  has  removed,  or  is  about  to  remove  property  from  the  state, 
with  intent  to  defraud  his  or  its  creditors;  or  has  assigned,  die- 
posed  of  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete 
property  with  the  like  intent."  The  warrant  of  attachment  recites 
that  an  application  has  been  made  for  an  attachment;  that  the 
said  defendant  "is  about  to  dispose  of  her  property  with  intent  to 
defraud  her  creditors;  and  upon  such  application  it  duly  appeared 
by  affidavit,  to  the  satisfaction  of  the  judge  granting  tlds  war- 
rant, that  a  cause  of  action  exists  in  said  action  in  fav(H*  of  said 
plaintiff  against  the  said  defendant  for  the  recovery  of  $4,000,  with 
interest  thereon  from  the  1st  day  of  December,  1895."  Then,  after 
stating  what  appear  to  be  several  causes  of  action  to  recover  this 
sum  of  f4,000,  the  warrant  continues:  "And  the  said  defendant 
has  wrongfully  converted  the  personal  property  of  the  said  plain- 
tiff, and  the  said  defendant  is  about  to  dispose  of  her  property  with 
intent  to  defraud  her  creditors,  and  injury  to  the  plaintifiTs  per- 
sonal property  in  consequence  of  the  defendant's  fraud,  npon  which 
ground  this  warrant  is  granted."  It  would  appear  that  there 
recited  in  this  warrant  the  ground  of  the  attachment,  within  sec- 
tion 641  of  the  Code,  and  that  the  warrant  contained  all  that  was 
necessary  as  prescribed  by  that  section.  It  also  contained  allega- 
tions not  required,  but  these  additional  allegations  do  not  render 
the  warrant  void,  nor  would  they  justify  the  court  in  vacating  it. 

We  also  think  that  the  affidavit  submitted  was  sufficient  to  jus- 
tify the  court  in  determining  that  the  defendant  was  about  to  dis- 
pose of  her  property  with  intent  to  defraud  her  creditors.  The 
plaintiff's  affidavit  expressly  states  that  the  said  defendant  is,  to 
deponent's  knowledge,  "about  to  remove  her  property,  or  of  the 
properties  of  said  defendant  may  have  and  own,  after  disposing  of 
the  same  as  aforesaid,  from  the  city  of  New  York,  and  also  from 
the  United  States,  with  the  intent  to  defraud  her  creditors.'*  In 
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a  farther  afSdaTit  plaintiflF  deposes  that  "the  raid  defendant  has  in- 
formed this  deponent  a  great  number  of  times,  subsequent  to  the 
year  of  1896,  that  she,  the  said  defendant,  would  pay  no  debts  of 
any  natnre  or  kind  whatsoever,  and  that  she,  the  said  defendant, 
would  dispose  of  her  property,  and  not  pay  any  debts  whatever, 
and  leave  the  state  of  New  York,  and  leave  the  United  States; 
*  *  *  and  that  she,  said  defendant,  would  sell  all  her  property, 
and  'skip  out,'  if  she  were  hard  pressed  by  or  with  claims  for  money 
she  owed;  •  •  •  and  that  before  she,  the  said  defendant, 
wonld  pay  this  deponent's  debt,  or  any  part  thereof,  she  would  sell 
all  of  her  property,  and  leave  the  state  and  country."  It  further 
appeared  that  the  defendant  had  advertised  her  business  for  sale  in 
the  Brooklyn  Eagle,  in  which  advertisement  she  stated  that  she 
would  soon  leave  for  Europe,  and  would  dispose  of  her  said  busi- 
ness at  one-fourth  its  value;  that  there  was  also  inserted  in  the 
New  York  Herald  an  advertisement  of  the  defendant  stating  that 
she  was  soon  leaving  for  Europe,  and  wished  to  supply  cnstomers 
with  her  wares  at  one-fonrth  the  former  price.  These  all^ations 
were  sufficient  to  justify  the  court  in  granting  the  attachmwt,  up- 
on the  ground  that  the  defendant  was  about  to  dispose  of  h&e  prop- 
erty with  intent  to  defraud  her  creditors. 

We  also  think  that  a  cause  of  action  was  allied  in  the  affidavit. 
The  substance  of  the  affidavit  entered  into  an  agreement  under 
which  the  plaintiff  advanced  to  the  defendant  the  sum  of  (4,000; 
that  the  plaintiff  was  induced  to  enter  into  said  agreement,  and  pay 
the  money  to  the  defendaut.  by  certain  representations,  which  are 
set  fcnrth  in  the  affidavit,  and  which  are  therein  allied  to  have  been 
fraadnlent,  false,  and  untrue.  The  natnre  of  this  cause  of  action 
wonld  appear  to  be  an  action  to  recover  money  paid  by  the  plaintiff 
Duder  the  contract  between  herself  and  the  defendant,  which  con- 
tract was  induced  by  the  fraudulent  misrepresentations  of  the  de- 
fendant, the  fraud  justifying  the  rescission  of  the  contract  by  the 
plaintiff,  which  would  entitle  plaintiff  to  maintain  an  action  to 
recover  the  consideration  paid  by  the  plaintiff  in  entering  into  the 
contract.  That  this  cause  of  action  may  be  incorrectly  described 
in  the  warrant  of  attachment  would  not  justify  the  court  in  vacat- 
ing the  attachment,  if  a  good  cause  of  action  appeared  in  the  affi- 
davits upon  which  the  attachment  was  granted. 

allegations  in  these  affidavits  wonld  seem  to  be  sufficient  to 
justify  a  justice  of  the  court  in  granting  the  attachment,  and  we 
think  the  order  appealed  from  was  right,  and  should  be  affirmed, 
with  f  10  costs  and  disbursements. 

PATTERSON  and  O'BRIEN,  JJ.,  concur. 

McLaughlin,  J.  (dissenting).  I  think  the  order  appealed  from 
shonld  be  reversed,  and  the  motion  to  vacate  granted.  The  mo- 
tion to  vacate  was  based  upon  the  same  papers  upon  which  the 
warrant  was  granted,  and  the  moving  party  bad  the  right  to  have 
the  motion  heard  and  determined  upon  those  papers,  and  those 
alone.  The  plaintiff  could  not  make  use  of  the  complaint  for  the 
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purpose  of  sustaining  the  attachment,  because  the  complaint  was 
not  verified  until  several  days  after  the  warrant  was  issued.  The 
prevailing  opinion  conceded  that  the  complaint  was  improperly 
considered,  and  that  this  appeal  must  be  determined  as  though  it 
had  not  been  lued.  If  the  complaint  had  not  been  considered  by 
tbe  learned  justice  sitting  at  special  term,  I  am  unable  to  see  how 
we  can  tell  what  conclusion  he  would  have  reached,  or  what  de- 
ctoion  he  would  in  that  case  have  made. 

Bat,  independent  of  this,  it  seems  to  me  the  attachment  should 
be  vacated.  Section  641  of  tbe  Code  of  Civil  Procedure  provides 
that  a  warrant  of  attachment  must  briefly  recite  the  ground  (not 
the  grounds)  upon  which  it  is  granted.  Section  636  provides  liat, 
in  order  to  procure  a  warrant  of  attachment,  the  plaintiff  must 
show  by  affidavit,  to  the  satisfaction  of  the  judge  granting  the 
same,  that  a  eaaiae  of  action  exists  either  for  the  breach  of  a  con- 
tract, express  or  Implied,  other  than  a  contract  to  marry,  or  for 
the  wrongful  conversion  of  personal  property,  or  for  an  injury  to 
person  oi'  jnopci-ty  in  consequence  of  negligence,  fraud,  or  other 
wrongful  act.  The  warrant  of  attachment  here  did  not  recite  the 
ground  of  the  attachment,  unless  a  recital  of  all  the  grounds  up 
on  which  an  attachment  could  in  any  event  be  granted  may  be  said 
to  Inelnde  that,  ^le  warrant  recited: 

"It  ftx^earlng  afRdaTlt  to  tbe  satisfaction  of  tbe  Ju6ge  granting  this  war- 
mnt  that  a  cause  of  acticm  exists  in  said  action  In  favor  of  sucb  plaiotifF,  and 
against  such  defendant,  for  tbe  recovery  of  ¥i.OOO,  with  Interest  thereon  from 
the  1st  (lay  of  December,  1895,  aa  damages  for  the  wrongful  conversion  of 
plaintiff's  lursouiil  property,  to  wit,  $4,0(X).  and  injury  to  the  plalotlCTs  per- 
sonal property  on  account  of  the  fraud  of  the  said  defendant,  and  tbe  breach 
of  a  written  contract  by  tbe  said  defendant,  other  than  a  contract  to  marry,  and 
the  Bald  defendant  baa  wEoogfully  converted  the  personal  property  of  the 
said  plaintiff,  and  the  nld  defendant  is  about  to  dispose  of  her  property  with 
Intent  to  defraud  her  cr«litoT«t.  and  Injury  to  the  pialntifTs  personal  property 
hi  consequence  of  the  defendant's  fraud,  upon  which  gronnds  this  warrant  Is 
gfsnted." 

This  recital  does  not  state  the  ground  upon  which  the  warrant 

was  granted,  and  it  does  not  comply  either  with  the  letter  or  spirit 
of  section  till.  A  person  whose  property  is  summarily  taken  from 
him  by  a  warrant  of  attachment  is  entitled  to  know  the  specific 
ground  upon  which  the  warrant  has  been  granted.  The  remedy  is 
a  harsh  one,  and  the  statute  requiring  the  ground  of  the  attachment 
to  be  stated  is  the  warrant  is  imperative  in  form,  and  it  ought  to  be 
strictly  cbnfltrned,  sb  against  the  party  who  invokes  its  aid. 

For  these  reasons  I  dissent  from  the  opinion  of  Mr.  Justice  IN- 
GBAHAM. 

VAN  BRUNT,  P.  J.,  concurs. 
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LIVINGSTON  T.  LIVINGSTON. 
(Supreme  Goort,  Appellate  Division,  First  Department  December  8,  1899.) 

DiVOBCI— JdDOKUTT— HODIFTCATTON. 

After  a  Judgment  dlsposliig  of  the  qnefttioa  of  the  amount  of  alimony  to 
De  paid,  and  the  conditions  under  which  It  shall  be  paid,  without  any 
raerratltm  of  power  to  modify  It,  It  cannot  be  loodlfled  by  insertion  of 
such  a  reserratlon. 

Appeal  from  special  term,  New  York  county. 

Action  by  Mary  W.  Livingeton  a^^aiuBt  William  S.  liTlngston. 
From  an  order  denying  defendant's  motion  to  modify  the  judgment, 
he  appeals.  Affirmed. 

Argued  before  VAN  BBTJNT,  F.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 

Jamea  MacGregor  Smith,  for  appellant. 
A.  H.  Hammel,  for  respondent 

INGRAHAM,  J.  On  April  28,  1882,  a  judgment  was  entered  in 
the  superior  court  of  the  city  of  New  York  by  which  the  marriage 
between  the  plaintiff  and  the  defendant  was  dissolved,  the  care  and 
eustodj*  of  the  two  minor  children,  the  issue  of  the  marriage, 
awarded  to  the  plaintiff,  and  the  defendant  directed  to  pay  to  the 
plaintiff  the  sum  of  f4,000  a  year  alimony,  and  to  give  a  bond,  in 
the  penalty  of  $10,000,  conditioned  for  the  due  payment  thereof. 
Such  bond  was  duly  given,  and  such  judgment  remains  in  full  force. 
There  was  no  provision  in  this  judgment  reserving  the  power  to 
modify  the  judgment  as  to  alimony,  or  in  any  other  particular.  It 
has  been  held  that,  where  such  a  power  is  reserved  by  the  judg- 
ment, the  judgment  is  not  final  as  to  such  matters  as  were  reserved 
for  fntnre  consideration,  and  that  the  coart  has  power  to  subse- 
quently modify  the  judgment  as  to  the  particulars  relating  to  the 
matters  reserved.  Hauscheld  v.  Hauscheld,  33  App.  Div.  296,  B3 
N.  Y.  Supp.  831,  and  cases  cited.  It  has  also  been  held  that,  where 
no  such  power  is  reserved  by  the  final  judgment,  the  court  has  no 
power  to  modify  or  alter  the  judgment,  except  so  far  as  is  neces- 
sary for  its  enforcement  or  to  correct  a  mistake.  Walker  v.  Walk- 
er, 155  N.  Y.  SO,  49  N.  E.  664.  In  that  case,  Jndge  Martin,  deliveis 
!ng  the  opinion  of  the  court,  says: 

"Under  that  statute,  as  well  as  under  the  Revised  Statutes,  after  the  entry 
of  a  final  decree  establishing  the  rights  of  the  parties  the  court  had  no  power  to 
order  an  additional  allowance  for  the  support  of  the  wife.  The  Jurisdiction 
of  the  court  over  the  subject-matter  of  such  an  action,  and  of  the  parties.  In 
respect  to  the  matters  Involved  In  it,  terminated  with  the  entry  of  a  final  Judg- 
ment, except  as  to  proceedings  for  the  enforcement  of  It,  or  to  correct  any  mis- 
takes In'the  record." 

Vpon  the  final  rendition  of  this  judgment,  therefore,  the  court 
had  no  power  to  modify  the  decree,  so  far  as  the  substantial  rights 
oi  the  parties  were  concerned,  except  to  correct  mistakes.  Of 
course,  it  was  not  intended  to  limit  tlie  power  of  the  court  to  va- 
cate or  set  aside  a  judgment  for  fraud,  or  where,  in  consequence  of 
an  omission  or  mistake,  justice  required  the  modification.  Bat, 
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BO  far  as  the  sabstantial  question  in  dispate  between  the  parties  j 
was  concerned,  a  judgment  thus  duly  entered,  the  court  having  ! 
jarisdiction  of  the  parties  and  the  subject-matter,  could  only  be 
reversed  or  modified  on  appeaL  The  defendant  does  not  dispute  i 
this  principle,  but  applies  to  modify  the  judgment  by  inserting  in 
it  a  clause  reserving  to  the  court  the  right  to  modify  the  provision 
as  to  alimony,  no  such  reservation  being  inserted  in  the  judgment 
as  entered.   But  the  insertion  of  such  a  reservation  is  as  much  an 
interference  with  the  judgment  itself  as  the  attempted  modification 
of  the  judgment  when  such  right  was  not  reserved.   The  judg- 
ment disposed  of  the  question  between  the  parties  as  to  the  amount  I 
of  alimony  to  be  paid,  and  the  conditions  under  which  it  should  be 
paid.   That  question  was  directly  at  issue  in  the  action,  and  was 
determined  by  the  judgment.  The  judgment  then  became  a  final 
judgment,  binding  upon  the  parties.    The  court  has  no  more  right, 
after  the  rights  of  the  parties  had  been  fixed  by  the  final  judgment, 
to  insert  such  a  reservation,  making  the  judgment  subject  to  future 
consideration  and  modification,  than  it  has  directly  to  modify  the 
provision  for  the  payment  of  alimony  when  such  right  is  not  re-  ! 
served.   We  think  that  to  grant  this  application  would  be  an  ex- 
press violation  of  the  principle  ^tablished  in  Walker  v.  Walker,  j 
supra,  and  that  the  court  below  properly  denied  the  motion. 

The  order  appealed  from  is  affirmed,  with  f  10  costa  and  disbarse-  i 
mentB.  All  concnr. 


GILBERT  T.  FINCH  et  al. 

(Snpreme  Court,  Appellate  Division,  First  Department.   December  8,  1809.) 

Fbsferrbo  Calendar—Notice. 

Under  Code  Civ.  Proc.  S  793,  providing  that  the  party  desiring  a  prefer- 
ence of  a  cause  shall  serve  with  bis  notice  of  trial  a  notice  of  application 
for  leave  to  move  tbe  same  as  a  preferred  cause,  the  notice  of  preference 
may  be  served  after  tbe  notice  of  trill,  if  wltbln  the  time  in  which  notice 
of  trial  can  be  given. 

Appeal  from  trial  term,  New  York  county. 

Action  by  William  T.  Gilbert,  as  receiver  of  the  Commercial  Alli- 
ance Idfe  Insurance  Company,  against  Edward  L.  Einch  and  others. 
From  an  order  denying  plaintiff's  motion  to  place  the  case  on  tiie 
preferred  calendar,  he  appeals.  ■  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BABBETT,  BDMSEY, 

McLaughlin,  and  ingbaham  ,  jj. 

B  B.  Aldcroft,  for  appellant. 

Raymond  Beubenstein,  for  respondents. 

McLaughlin,  J.  On  the  15th  of  September,  1899,  the  plaintiff 
served  a  notice  of  trial  for  the  October  term.  He  did  not  serve 
with  the  notice  of  trial  a  notice  that  the  cause  would  be  moved  as  a 
preferred  one.  On  September  18,  1899,  he  served  a  notice  with- 
drawing the  notice  of  trial;  and  on  the  same  day,  and  more  than 
11  days  before  the  commencement  of  the  term,  be  served  azkother 
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notice  of  trial  for  the  October  term,  and  with  tiiis  he  served  a  notice 
of  claim  for  a  preference,  under  BubdiTision  5  of  section  791  of  the 
Code  of  Civil  Procednre.  The  latter  notices  were  returned  by  the 
various  defendants.  Upon  the  first  day  of  the  October  term,  the 
plaintiff  moved,  upon  the  forgoing  facts,  to  place  the  canse  upon 
the  preferred  calendar.  The  motion  was  denied,  and  plaintiff  ap- 
peals. We  think  the  motion  should  have  been  granted.  Hie  pro- 
vision of  section  793  of  the  Code  of  Civil  Procedure,  so  far  as  the 
same  is  applicable  to  the  question  presented,  is  that: 

"The  party  desiring  a  preference  of  any  cause  shall  serve  upon,  the  opposite 
party,  with  his  notice  of  trial,  a  notice  that  an  application  will  be  made  to  the 
court,  at  the  opening  thereof,  or  to  such  Justice,  or  other  term  of  court,  or  at 
such  time  as  shall  be  prescribed  by  the  general  rules  of  practice,  for  leave  to 
move  the  same  as  a  preferred  cause." 

This  provision  was,  to  all  intents  and  purposes,  complied  with. 
The  canse  had  been  noticed  for  the  October  term,  but  the  plaintiff 
had  neglected  to  include  the  notice  which  entitled  him  to  a  prefer- 
ence.  Within  the  time,  however,  in  which  he  had  a  legal  right  to 
notice  the  canse  and  serve  such  notice  for  said  term,  he  in  fact  did 
comply  with  the  term»  of  the  statute;  and  for  this  purpose  he  could 
withdraw  the  former  notice  of  trial,  or  serve  the  notice  which 
would  entitle  him  to  a  preference.  No  one  had  been  or  could  be 
injured  by  such  practice.  Where  a  party  has,  through  inadvert- 
ence, neglected  to  serve  with  his  notice  of  trial  a  notice  entitling 
him  to  a  preference,  we  think  it  must  be  held  that  he  can  serve  such 
notice  at  any  time  within  which  the  cause  could  be  noticed  for  trial 
for  said  term.  What  possible  objection  can  there  be  to  snch  prac- 
tice? The  statute  jgives  to  one  coming  within  its  provisions  and 
complying  with  its  terms  the  legal  right  to  a  preference,  and  we 
think  it  must  be  held,  upon  the  facts  here  stated,  that  l^ie  terms 
of  the  statute  were  fully  complied  with. 

The  order  must  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  granted,  with  f  10  costs.   All  concur. 


FARGO  V.  BROWNING  et  aL 
(Boprane  Gomt,  Appellate  Division,  Flvat  Department  December  8,  1809.) 

0DirDU(NA.TI0N — DAMAOBS — RlGHTB  OF  LESSOR  AND  LKSSBE. 

Where  plalotlfC  leased  a  lot  to  defendants,  they  to  erect  a  building  there- 
on, and  keep  and  leave  it  in  repair,  it  on  expiration  of  the  lease  to  beloi^ 
to  lilm,  and  part  of  the  lot  was  condemned,  he  la  entitled  to  no  part  of  the 
damages  awarded  to  tbem  for  repairs,  though  more  than  enough  therefor; 
and  It  1b  Immaterial  that  they  represented  that  their  expenditures  equaled 
the  award,  and  that  they  agreed  to  furnish  him  vouchers  showing  this. 

A^)eal  from  special  term,  New  York  county. 

Action  by  James  C.  Fargo,  as  president  of  the  American  Express 
Company,  against  William  G.  Browning  and  others.  From  a  judg- 
meat  sustaining  a  demurrer  to  the  complaint,  plaintiff  f^peals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BAKEtETT,  RXJMSEY, 
McIAUOHUN,  and  JNGRAHAH,  JJ. 
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George  A.  Miller,  for  appellant. 
David  Willcox,  for  respondentB. 

RUMSEY,  J.  The  complaint  alleged  that  the  plaintiff  was  the 
owner  in  fee  of  certain  premises  situated  on  the  comer  of  Broome 
and  Elm  streets  in  the  city  of  New  York;  that  in  1881  the  prranifies 
were  leased  by  it  to  the  defendants  for  the  term  of  20  years^  and  that 
it  was  provided  by  the  lease  that  the  defendants  should  erect  upon  the 
premises  a  building  which  should  cover  the  whole  lot,  and  which 
should  cost  at  least  f56,000.  The  lease  further  provided  that  the 
lessees  should  keep  the  same  or  any  other  building  erected  in  pur- 
suance of  the  lease  in  good  and  proper  repair  during  the  continuance 
of  the  term;  that,  in  case  the  building  should  be  destroyed  or  dam- 
aged by  fire  or  other  casualty,  it  should  be  restored  by  the  lessees  to 
as  good  condition  as  It  was  before  the  damage;  tiiat  no  reduction  or 
abatement  of  the  rent  should  be  allowed  in  case  of  such  damage,  and 
that  any  building  erected  on  the  premises  should  bec(Mne  at  the  de- 
termination of  the  term  the  property  of  the  lessors.  The  com[daint 
further  alleged  that  the  building  was  erected  by  the  defendants,  the 
lessees,  at  a  cost  of  $88,000.  It  is  further  alleged  that  in  1895  the  city 
of  New  York  began  proceedings  to  widen  Elm  street,  and  to  that  end 
it  became  necessary  to  condemn  a  portion  of  this  lot.  That  commus- 
sioners  of  estimate  and  assessment  were  appointed,  and  that  the 
plaintiff  and  defendants  appeared  before  them,  each  claiming  an 
award  for  damages, — the  lessor  for  the  land  and  the  lessees  for  their 
damages  as  such.  It  was  further  alleged  that  the  commissioners 
made  an  award  to  the  defendants  for  their  damages  to  the  demised 
premises  as  follows:  For  damage  to  leasehold,  |12,734;  for  cost  of 
repairing  building,  $36,689;  for  machinery,  $8,102.  It  is  alleged 
that  the  defendants  had  repaired  the  building,  and  had  not  expended 
any  such  sum  as  was  awarded  to  them  by  the  commissioners;  that 
the  repairs  they  made  were  unsuitable  and  inferior  to  the  construc- 
tion and  style  of  the  building,  and  that  they  had  refused  to  give  to  the 
plaintiff  an  account  of  the  amount  expended  by  them  for  the  repairs. 
It  is  further  alleged  that  at  the  time  when  the  r^rt  of  the  commis- 
sioners was  confirmed  at  special  term  the  defendants*  counsel  repre- 
sented in  court  that  a  sum  equal  to  the  whole  amount  of  the  award 
made  to  them  for  the  repairs  had  actually  been  expended  by  them  in 
the  repairing  of  the  building,  and  that  vouchers  for  the  expenditures 
would  be  shown  to  the  plaintiff  for  its  examination,  and  that,  acting 
upon  the  faith  of  such  representations,  the  objection  to  the  report  on 
the  behalf  of  the  plaintiff  was  not  pressed,  and  the  order  was  tiiere- 
npon  confirmed.  The  relief  demanded  is  that  the  defendants  be  re- 
quired to  account  for  all  snms  expended  or  contracted  to  be  expended 
by  them  on  account  of  the  reconstruction  of  the  building  made  neces- 
sary by  the  taking  of  the  part  of  the  building  for  the  purpose  of 
widening  the  street;  that  the  city  of  New  York,  in  whose  hands  the 
award  is,  be  restrained  from  paying  the  amount  of  the  award  to  the 
defendants,  and  required  to  pay  to  the  plaintiff  the  difference  between 
the  amount  expended  by  them  and  the  sum  awarded  to  them  by  the 
commissionerB  to  make  the  r^irs.  ^e  demurrer  to  this  complaint 
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Qpon  the  ground  that  it  did  not  state  facte  snfficient  to  constitute 
a  cause  of  action  was  sustained  at  the  special  term,  and  from  th^  in- 
terlocDtory  judgment  thereupon  entered  this  appeal  is  taken. 

It  is  not  necessary,  in  the  view  we  have  taken  of  this  case,  to  con- 
sider the  precise  nature  of  the  interest  which  the  plaintiff  has  in  the 
building  during  the  continuance  of  the  lease.  That  building  was 
erected  by  the  defendants,  and  they  have  the  right  to  occupy  it  while 
their  lease  lasts,  and  they  are  required  during  that  time  to  keep  the 
building  in  repair,  or  to  rebuild  it  if  it  is  destroyed,  and  that  is  the 
extent  of  their  duty  towards  the  plaintiff  during  the  continuance  of 
the  lease;  bat  on  its  determination  they  are  bound  to  surrender  th.e 
bnilding  to  the  lessor  in  substantial  repair,  so  that  their  contract  shall 
have  been  complied  with.  There  can  be  no  doubt — and  it  is  conced- 
ed by  the  plaintiff — that  while  the  lease  continued  the  defendants  had 
some  sort  of  an  interest  in  that  building  arising  out  of  their  right  to 
occupy  it  and  their  duty  to  keep  it  in  repair.  Whatever  their  right 
was,  it  belonged  to  them  as  lessees,  and  as  such  it  was  made  the  duty 
of  the  commissioners  of  estimate  and  assessment  to  make  an  equi- 
table award  of  the  damages  which  the  defendants  as  such  lessee 
had  satteted  by  the  interference  with  their  rights.  The  award  to 
them  as  lessees  was  made  pnrdly  as  a  compensation  to  them.  It  £d 
not  take  into  consideration  any  interest  which  the  owner  of  the  fee 
might  have  had,  or  any  damage  which  he  might  have  suffered.  The 
statute  required  the  commissioners  to  award  them  their  damages, 
entirely  independent  of  any  damages  which  might  have  been  suffered 
by  the  lessor.  The  items  of  the  damages  awarded  to  lessees  were 
plainly  the  general  damage  to  their  leasehold  by  the  taking  of  the 
land,  and  the  particular  damage  inflicted  upon  them  by  the  demoli- 
tion of  this  building,  making  it  necessary  for  them  to  reconstruct  it. 
Hiis  duty  of  reconstruction  was,  by  the  lease,  put  upon  them;  and 
the  only  interest  which  the  plaintUI  had  in  that  regard  was  to  see 
that  the  contract  was  performed,  with  the  right  to  recover  damages 
for  the  failure  to  perform  the  contract  if  the  defendants,  at  the  end 
of  this  term,  had  so  failed.  As  the  duty  to  reconstruct  was  solely 
upon  the  defendants,  the  award  to  them  for  that  purpose  certainly 
belonged  to  them,  and  to  them  alone.  It  is  conceded  by  the  plaintiff 
that  the  award  bdonged  to  the  defendants  so  far  as  it  was  necessary 
for  tiiem  to  use  the  amount  for  the  purpose  of  repairing  the  bnilding, 
but  the  fact  that  the  defendants,  in  making  the  repairs,  did  not  use 
the  whole  of  the  award,  did  not  transfer  any  portion  of  the  award  for 
that  purpose  to  the  plaintiff.  It  had  no  interest  in  the  money  award- 
ed to  the  defendants,  but  only  an  ultimate  prc^rty  in  the  building 
which  should  be  upon  the  premises  when  the  defendants  surrendered 
it.  If  that  building  was  kept  in  the  condition  in  which  the  defend- 
ants agreed  to  keep  it,  it  would  have  been  a  matter  of  no  interest  to 
the  plaintiff  if  the  award  made  to  the  defendants  was  not  large 
enough  to  cover  the  expenses  of  the  repairs  and  reconstruction;  and 
so,  if  the  award  was  more  than  sufficient,  that  was  of  no  int^Mt  to 
tiie  plaintiff.  The  award  to  the  defendants  belonged  to  tiiem  be- 
cause it  was  an  amount  found  the  commissioners  as  a  sum  whi<^ 
woold  enable  them  to  pay  the  cost  of  the  repairs  to  the  bnilding.  It 


Digitized  by  Google 


304  61  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  Its  New  York  State  Reporter. 

may  have  been  too  much,  but,  if  it  was,  it  was  no  affair  of  the  plaintiff. 
If  at  the  close  of  the  lease  it  got  what  the  defendants  contracted  to 
give  it,  it  had  all  it  was  entitled  to.  The  whole  basis  of  this  action 
seems  to  be  that  the  award  to  the  defendants  was  too  much;  that  the 
conmiissioners  made  an  award  greater  thaji  was  necessary  to  make 
the  repairs  to  this  building.  That  gave  no  right  to  the  plaintiff,  be- 
cause the  defendants  were  only  bound,  bo  far  as  the  plaintiff  was  con- 
cerned, to  repair  the  building,  and  keep  it  in  repair,  and  the  expense 
of  BO  doing  was  no  concern  to  it. 

The  allegations  in  the  complaint  that  the  defendants  agreed  to 
furnish  the  plaintiff  with  their  vouchers  showing  the  amount  ex- 
pended in  the  reconstruction  of  the  building,  and  that  upon  that 
agreement  the  plaintiff  did  not  further  press  its  objections  to  the  re- 
port of  the  commissioners,  do  not  alter  the  case  in  any  degree.  We 
have  not  found  it  necessary  to  examine  the  claim  made  by  defend- 
ants that  the  confirmation  of  the  award  of  the  commissioners  was  an 
adjudication,  and,  as  such,  conclusive. 

For  the  reasons  heretofore  stated,  we  are  satisfied  that  the  demur- 
rer was  properly  sustained,  and  the  judgment  must  be  affirmed,  with 
costs.   All  concur. 


HIRSCHMAN  T.  DRY-DOCK.  B.  B.  &  B.  R.  CO. 
(Supreme  Court,  Appellate  DItIsIod,  First  Department.   December  8,  1890.) 

L  NHQLIQENCH— COMTRIBDTORT  NEGLIGENCE— StREKT  RAIIiWAT. 

Wbere  one  places  himself  Id  a  poi«Ition  of  peril  to  rescue  another,  who 
1b  In  serious  danger,  in  order  to  make  applicable  the  rule  that  such  action 
1b  not  contributory  negligence  It  must  appear  that  the  party  against  whom 
recovery  Is  sought  for  resulting  Injuries  was  guilty  of  negligence  by  rea- 
son of  which  the  person  was  In  peril, 
a.  Same. 

Where  a  child  ran  upon  a  street-car  track  unexpectedly,  and  bo  close 
to  the  rapidly  approaching  car  that  the  driver  had  no  opportunity  to  take 
any  steps  to  stop  the  car  or  to  save  the  child  from  Injury,  the  company 
cannot  be  charged  with  negligence. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Mina  Hirscbman  against  the  Dry-Dock,  East  Broad- 
way &  Battery  Bailroad  Company.  Judgment  for  defendant 
Plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BAEBETT,  BUMSEY, 

McLaughlin,  and  ingraham,  jj. 

Max  Cohen,  for  appellant. 

Alfred  Lauterbach,  for  respondent. 

RUMSEY,  J.  On  the  23d  day  of  June,  1894,  on  Clinton  street, 
in  the  city  of  New  York,  the  plaintiff  was  run  over  by  a  horse  car 
of  the  defendant,  and  received,  as  she  claims,  serious  injuries,  for 
which  she  brings  this  action  to  recover  damages.  At  the  trial  her 
complaint  was  dismissed  at  the  close  of  her  case,  and  she  takes  this 
appeal  from  the  judgment  entered  upon  the  dismissal. 

The  compltiint  was  dismissed  upon  the  grounds — First,  that  the 
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plaintiff  was  gnill^  of  contributory  negligence;  and,  secondf  that 
the  defendant  was  not  guilty  of  any  negligence.  On  the  afternoon 
above  stated,  the  plaintiff  was  sitting  on  the  stoop  in  front  of  her 
house,  with  her  little  child,  between  2  and  3  years  of  age,  at  her 
side.  As  the  horse  car  from  which  she  received  her  injuries  ap- 
proached at  a  rapid  rate,  the  child  ran  away  from  its  mother,  and 
upon  the  track  in  front  of  the  car.  The  mother  ran  after  it,  and, 
apparentiy  being  unable  to  reach  the  child,  seized  the  horses  by 
their  heads,  and  attempted  to  stop  them.  In  this  attempt  she  was 
unsncceasful,  and  thrown  down,  and  she  says  was  seriously  hurt 
It  is  fair  to  say,  from  the  testimony,  that  the  child  was  in  imminent 
danger  of  death  when  she  went  to  its  rescue.  The  plaintiff  insists 
that  this  brings  this  case  within  Eckert  v.  Railroad  Co.,  43  N.  Y. 
502.  where  it  is  held  that  it  is  not  contributory  negligence  for  a 
person  to  put  himself  in  a  place  of  peril  for  the  puri>ose  of  rescuing 
another  who  is  in  serious  danger  of  injury  because  of  the  negli- 
gence of  the  defendant.  Linnehan  v.  Sampson,  126  Mass.  506. 
Iliat  rale  is  well  established  in  the  jurisprudence  of  this  state,  and 
undoubtedly,  so  far  as  the  question  of  contributory  negligence  is 
concerned,  the  plaintiff  brought  herself  within  It,  and  she  would 
have  been  entitled  to  go  to  the  jury  upon  that  question,  if  there 
had  been  any  evidence  from  which  the  jury  might  have  found  that 
the  defendant  was  guilty  of  negligence  by  reason  of  which  her  child 
was  in  peril.  But  we  have  searched  the  case  carefully  to  find  any 
evidence  which  might  have  warranted  the  jury  in  concluding  that 
the  driver  of  the  car  was  guilty  of  any  negligence,  and  find  none. 
The  only  inference  to  be  drawn  from  the  evidence  was  that  the 
child  ran  upon  the  track  unexpectedly,  and  so  close  to  the  rapidly 
approaching  car  that  the  driver  had  no  opportunity  to  take  any 
steps  to  stop  the  car  or  to  save  the  little  one  from  injury. 

No  negligence  can  be  predicated  from  these  facts,  and  for  that 
reason  the  judgment  dismissing  the  complaint  was  correct,  and 
must  be  affirmed,  with  costs.  All  concar. 


QAS8  V.  SOUTHER  et  al. 
(Snprerae  Ooort;  Appellate  Dlvtoton,  Second  Department  December  5,  1930.) 
L  MacHAHics'  Lixxs  —  ErrscT  or  Uobtoage  Oivek  as  Bbcdbitt  fob  Coh- 

TBAOT  PbICH. 

D^endant,  who  was  having  a  biilldlng  constructed  on  certain  property, 
gave  to  the  contractor  a  mortgage  on  the  premises.  Defendant's  agent, 
who  «cecated  the  contract,  testlSed  that  the  mortgage  was  given  to  secure 
the  payment  of  the  ctmtract  price.  This  statement  was  corroborated  by 
the  acts  of  the  parties  after  tlie  filing  of  the  lien,  and  shortly  after  the  com- 
pletion of  the  work,  by  defendant's  paying  to  the  assignee  of  the  mort- 
gage the  amount  of  same,  evidently  In  fulflUment  of  the  contract.  Held, 
that  a  finding  that  the  mortgage  was  given  as  security,  and  not  as  part' 
of  the  contract  prlc%  is  nq;>ported  by  the  evidence. 

i.  BiJtB. 

When  a  mortgage  Is  given  as  security  for  the  payment  of  the  contract 
price,  ttie  giving  of  the  mortgage  In  the  first  Instance  does  not  constitute 
a  payment,  bat  It  is  to  be  treated  as  a  sum  due  upon  the  contract  price,  to 
which  a  lien  tor  materials  furnished,  filed  against  the  property  before  the 
mortgage  Is  paid,  would  attadi. 
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Defendant,  who  was  having  a  building  conatructed  on  certain  property 
gave  tlie  contractor  a  mortgage  for  $1,200  tm  the  premtses  aa  secnrlty  fo: 
the  payment  of  the  contract  price.  The  mortgage  was  afterwards  aa 
signed  as  collateral  security  for  |300  advanced  by  the  assignee  to  the  coo 
tractor,  leaving  a  balanee  of  f900  dne  the  contractor  under  the  mortgage 
JJeld,  that  the  assignment  oi  the  mortgage  did  not  operate  as  an  assign 
ment-of  the  principal  debt,  which  sttU  existed  as  an  Indebtedness  due  th< 
contractor,  to  which  liens  duly  filed  before  Its  payment  would  attach. 

4.  Sahb— Notice— Plea  niHo. 

Where  the  law  provides  that  no  lien  Is  ta  be  extended  beyond  ■  yea 
after  notice  of  lien  has  been  filed,,  unless  an  action  Is  commenced  to  fore 
cime  same,  and  a  notice  of  the  pendency  of  such  action  Is  filed,  the  com 
plaint  Is  not  required  to  state  the  filing  of  such  notice,  as  the  facts  wbici 
the  notice  Is  to  aver  do  not  exist  until  the  complaint  has  been  filed. 

6«  8 Parties 

Under  Code  Civ.  Proc.  i  3402,  providing  that  all  lienors  having  daim 
against  the  same  property  are  necessary  parties  to  an  action  to  enforce  i 
lien,  and  Laws  1897,  c.  418,  §  9,  subd.  7,  providing  that  the  failure  to  stati 
the  name  of  the  true  owner  or  contractor,  or  a  misdescription  of  the  trui 
owner,  shall  not  affect  the  validity  of  the  lien,  the  failure  ct  a  Uenboldei 
In  foreclosing  his  lien,  to  make  another  llraor,  ^o  made  a  mistake  In  nam 
Ing  the  owner  In  his  Hen,  and  was  not  discovered  by  plaintiff  until  and 
fttct  was  pleaded  in  the  answer,  a  par^  to  the  action,  after  bdns  diacov 
ered.  Is  f  ataL 

Appeal  from  trial  term,  Queens  county. 

Action  by  John  H.  Gase  against  Mary  Jt  Boath»  and  oth«% 
Judgment  for  plaintiff,  and  defendant  Mary  J.  Bonther  appeals 
Affirmed  if  plaintiff,  within  20  days  after  entry  of  order  hM^Uj  pay 
the  lien  of  tbe  lienor  whom  he  failed  to  make  a  party  to  thii 
action;  otherwise,  to  be  reversed. 

Argued  before  GOODRICH,  P.  and  GULLEN,  BABTLETI 
HATCH,  and  WOODWARD,  JJ. 

Walter  Large,  for  appellant. 
John  F.  Brnsh,  for  respondent 

HATCH,  J.  The  complaint  was  sufRcient  to  state  a  cause  of  ac 
tion  for  the  foreclosure  of  plaintiff's  lien.  The  objections  thereto 
are  extremely  technical,  and,  if  it  were  necessary,  we  might  regar< 
them  as  amended  upon  this  appeal  in  accordance  with  the  prool 
for  the  pnrpose  of  supporting  the  judgment  The  fact  that  th 
plaintiff  furnished  the  material  which  is  the  subject  of  the  hssi  t 
the  contractor  engaged  in  the  construction  of  the  house  for  th 
defendant  Souther  is  not  the  subject  of  dispute,  nor  is  the  validit; 
of  tbe  lien  In  any  wise  attacked.  The  real  point  in  issue  betwee: 
the  parties  was  as  to  whether  the  defendant  had  paid  to  the  coi 
tractor  the  contract  price  for  the  constrnctian  of  the  building  Ik 
fore  the  plaintiff  filed  his  lien.  We  may  assume,  for  present  pni 
poses,  that  the  evidence  was  insu£Bcient  upon  which  to  find  the 
anything  remained  due  and  unpaid  from  the  defeskdant  Soother  t 
the  contractor  at  the  time  when  the  lien  was  filed,  if  the  mortgag 
which  was  to  be  given  is  to  be  regarded  aa  a  payment  The  com 
below  has  found  that  the  mortgage  was  given,  not  as  payment  c 
part  of  the  contract  price,  bat  as  security,  and  aach  finding  ha 
support  in  the  evidence.  While  the  contract  la  aot  aet  o«t  in  th 
pleadings,  nor  was  it  proved  upon  the  trial,  yet  the  agurt  of  th 
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defendant  Soother  who  executed  the  same  testified  that  the  mort- 
gage  was  given  to  secure  the  payment  of  the  money ;  and  this  finds 
further  corroboration  by  the  acts  of  the  parties  thereafter,  for  after 
the  filing  of  the  lien  the  defendant  Souther  paid  to  the  assignee  of 
the  mortgage  the  amount  of  the  same,  and  this  was  evidently  xu 
falfillment  of  the  contract,  as  it  was  made  shortly  after  its  com- 
pletion, and  there  was  talk  at  that  time  of  settling  up  ail  claims 
and  liena  upon  the  property.  If  the  mortgage  was  given  as  security 
for  the  payment  of  the  contract  price,  the  giving  of  the  mortgage  in 
the  first  instance  did  not  constitute  a  payment;  and,  as  the  lien 
was  filed  before  the  mortgage  was  in  fact  paid,  it  is  to  be  treated 
as  a  sum  due  upon  the  contract  price,  to  which  the  lien  would  at- 
tach. The  defendant  would  not  be  protected  in  paying  the  full 
amount  of  the  mortgage  regardless  of  plaintiff's  lien.  It  also  ap- 
pears from  the  afBdavit  of  tiie  attorney  for  the  defendant  Souther, 
which  was  introduced  in  evidence,  that  the  defendant  recognized 
this  condition,  as  he  retained  in  hhi  hands  a  snm  equal  in  amount 
to  the  plaintiff's  lien.  It  is  claimed,  however)  that,  as  the  mort- 
gage was  assigned  to  a  third  party,  plaintiff's  lien  conld  not  attach 
thereto,  or  to  the  sum  secured  to  be  paid  thereby.  It  appeared, 
howev»,  in  the  testimony,  that  the  assignment  was  collateral  se- 
curity for  money  advanced  by  the  assignee  to  the  contractor,  and 
the  amoont  so  advanced  was  only  the  sum  of  |300;  at  least  the 
coart  was  authorized  bo  to  find,  thus  leaving  the  sum  of  |900  which 
the  plaintiff  was  still  entitled  to  receive.  It  is  said,  however,  that 
the  assigrnaent  operated  to  devest  the  contractor  of  all  title  to  the 
mortgage,  that  it  ceased,  therefore,  to  represent  any  payment  due 
upon  the  contract,  and  that  plaintiff's  lien  could  not  attach  there- 
to. Bnt  the  assignment  of  the  mortgage  did  not  operate  as  an 
assignment  of  the  principal  debt.  Evidently  such  was  not  its  in- 
tention. Without  the  principal  debt  being  transferred,  it  still  ex- 
isted as  an  indebtedness  due  by  the  defendant  Souther  to  the  con- 
tractor, and  to  such  indebtedness  the  lien  would  attach.  Wanzer 
V.  Caiy,  76  N.  Y.  S26;  Sheridan  v.  Presaa,  18  Misc.  Bep.  180,  41  N. 
T.  Supp.  461.  In  addition  to  this,  it  appears  that  the  mortgage 
was  not  assigned  until  after  the  lien  was  filed,  and,  as  the  mort- 
gage at  that  time  was  collateral  security  for  the  payment  of  the 
debt,  the  lien  attached  to  such  indebtedness,  and  the  assignee 
would  take  it  subject  to  all  equities.  By  virtue  of  the  provisions 
of  the  Uen  law,  no  lien  is  to  be  extended  beyond  a  year  after  notice 
of  the  lien  has  been  filed,  unless  an  action  is  commenced  to  fore- 
close the  lien,  and  a  notice  of  the  pendency  of  snch  action  be  filed 
in  the  county  clerk's  office  or  the  lien  is  extended  by  order  of  the 
court  It  is  to  be  observMl  that  the  notice  of  pendency  is  of  the 
existence  of  the  action.  It  would  seem,  therefore,  that  the  com- 
plaint is  not  required  to  state  the  filing  of  a  notice  the  pnrpose  of  . 
which  is  to  give  notice  that  an  action  is  pending.  The  notice  Is 
improper  until  the  action  is  begun,  and,  if  so,  how  can  the  com- 
plaint be  expected  to  aver  a  fact  which  does  not  properly  exist  un- 
til the  latter  is  served?  It  appears  from  the  recital  in  the  judg- 
ment that  notice  of  pendency  was  filed.  This  is  snfflcient  to  sup- 
port the  lien. 
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It  was  averred  in  tlie  answer,  and  the  court  has  found,  that  om 
William  Eoles  was  a  lienor,  having  a  mechanic's  lien  upon  thi 
premises.  Roles  was  not  made  a  party  to  the  action,  and  the  plej 
in  the  answer  is  of  abateim-nt.  Section  3402  of  the  Code  of  Civi 
Procedure  provides  that  all  lienors  having  liens  against  the  aami 
jjroperty  are  necessary  pai  lies.  Boles  therefore  should  have  beei 
made  a  party,  and  when  it  was  made  to  appear  that  he  held  sucl 
lien  the  plaintiff  should  ba\  e  made  application  to  bring  him  in,  o 
the  court  should  have  done  so  upon  its  own  motion.  His  presenc 
was  necessary  in  order  to  determine  the  priority  of  liens  as  betweei 
the  lienors  (section  3403.  Code),  and  also  to  protect  the  rights  of  th 
owner.  The  provision  of  the  Code  was  not  defeated  by  the  mif 
take  of  Roles  in  naminj;  the  wrong  owner  in  his  Hen.  Tliis  did  no 
defeat  the  lien.  Laws  1807.  c.  418,  §  9.  snbd.  7.  The  plaintiff  wa 
excused  for  not  makinp  him  a  party  at  the  time  of  the  comnienc* 
ment  of  the  action,  as  a  search  against  the  premises  did  not  di: 
close  the  lien.  Thej'e  was  no  excuse,  however,  for  not  bringing  hii 
in  after  his  lien  was  made  to  appear.  This  must  resnlt  in  a  rt 
versal  of  the  judp:ment.  But,  as  the  lien  of  this  lienor  was  fo 
only  the  sum  of  $17.75  and  interest,  we  think  that  the  plaintii 
should  be  permitted  to  pay  and  discharge  such  lien;  and,  if  th 
same  is  so  paid  and  discharged  of  record  within  20  days  after  th 
entry  of  an  order  heroin,  then  the  judgment  will  be  affirmed,  witl 
out  costs.   All  concur. 


TDEELL  V.  ERIE  R.  00. 
DEC.RAW  V.  SAME. 
(Supreme  Court.  Appellate  DivisioO,  Second  Depaitment.   December  5,  1S09 

1.  Action  bt  Guardian  Ad  Litem— Costs— Secdbity— Time  of  Application 

Lacheb. 

Under  Code  Civ.  Proc.  g  3208,  providing  that  defendant  In  an  actio 
brought  by  a  guardian  ad  litem  may  require  the  plaintiff  to  give  aecuril 
for  costs,  a  dcfeudaDt.  liuowing  he  Is  entitled  thereto,  who  does  not  mo^ 
for  such  socurity  In  nu  actkjii  by  a  guardian  until  after  the  cause  has  bee 
tried,  resulting  in  a  dtsmlssiil  of  the  complaint,  is  gnilty  oC  such  laches  i 
will  Justify  refueal  to  requiro  plaintiff  to  give  such  security. 

2.  Action  by  Goaudias— Secuiuty  for  Cobtb— Amount. 

Under  Code  Civ.  Proc.  £  '.i272,  declaring  that,  where  security  for  cos 
Is  required,  the  court  shall  niaite  an  order  requiring  plaintiff  either  to  pa 
the  court  the  sum  of  ¥250.  to  be  applied  to  payment  of  costs;  If  any,  o 
at  his  election,  to  file  with  the  clerk  an  undertaking  therefor,  the  cou 
has  no  authority,  in  nn  action  by  a  guardian  ad  litem,  to  require  the  plal: 
tiff  to  give  security  for  a  greater  sum  than  $250. 

Appeals  from  special  term.  Orange  county. 

Actions  by  John  Turell  and  "Wilson  Degraw,  by  their  gnardiai 
ad  litem,  against  the  Erie  Railroad  Company.  From  an  order  requi 
ing  plaintitf  in  each  action  to  give  security  for  costs,  they  appea 
Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLET 
HATCH,  and  WOODWARD.  JJ. 

Thomas  Watts,  for  appellanta. 
Henry  Bacon,  for  respondent. 
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PEK  CURIAM,  Tbe  facts  in  each  case  are  similar,  except  that  i.n 
the  case  of  Turell  three  trials  have  been  had,  the  last  resulting  in  a 
dismissal  of  the  complaint,  while  in  the  case  of  Degraw  there  has 
been  bat  one  trial,  with  the  same  result.  Tlxere  is  also  this  difference 
in  the  orders  which  hare  been  made :  In  the  first  case,  the  order  is 
to  file  security  for  all  the  costs  in  the  action;  in  the  second,  it  is 
to  Ale  security  for  the  costs  which  may  be  awarded  upon  the  ap- 
peal, and  for  the  costs  of  the  action.  After  the  dismissal  of  the 
complaints  and  the  entry  of  judgments  thereon,  tbe  defendant  moved 
to  compel  the  plaintiflFs  to  file  security  for  costs.  These  motions  have 
been  granted,  and  these  appeals  present  the  question  of  their  pro- 
priety-. By  virtue  of  sections  3268  and  3272  of  the  Code  of  Civil 
Procedure  the  plaintiff  is  required  to  give  security  for  costs,  and  the 
defendant  may  insist  upon  the  same  as  a  matter  of  right.  Wood  r. 
Blodgett,  49  Hun,  64, 2  N.  Y.  Supp.  304.  The  absolute  right,  however, 
to  compel  security  for  costs  to  be  given  is  a  right  which  must  be 
promptly  exercised  by  the  party  entitled  thereto.  In  tiie  First  de- 
partment it  has  been  held  (Henderscm,  Hull  &  Go.  t.  MclTally,  33  App. 
IMv.  132,  53  K.  T.  Supp.  351)  that  such  right  mnst  be  exercised  before 
the  service  of  an  answer.  This  view  was  not  adopted  by  the  ap- 
pellate division  in  the  Third  department  (Wicker  v.  Village  of  Elmira 
Heights,  42  App.  Div.  426,  59  N.  Y.  Supp.  130),  where  an  order  com- 
pelling the  filing  of  security  for  costs  was  supported  after  answer  had 
been  served,  the  court  refusing  to  follow  the  decision  in  the  First  de- 
partment. Whether  such  be  the  rule  or  not,  the  last  case  does  not 
assume  to  determine  that  the  rig^t  may  not  be  waived  hy  the  laches 
of  the  party.  On  the  contrary,  it  expressly  disclaims  any  such  hold- 
ing; otherwise,  it  would  not  be  in  hiirmony  with  the  decisions  of  the 
courts  in  the  other  departments  of  the  state.  Robertson  v.  Barnum, 
29  Hun,  657;  GifFord  t.  Rising,  48  Hun,  128;  Wolff  v.  Railroad  Co. 
(Sup.)  2  N.  Y.  Supp.  789;  Wood  v.  Blodgett,  supra;  Florence  v.  Bulk- 
ley,  1  Dner,  70C.  In  the  cases  before  us  the  defendant  was  aware 
that  it  was  entitled  to  security  for  costs  when  the  actions  were  first 
brought.  It  answered,  and  went  to  trial,  in  one  case  three  times  and 
in  the  other  once.  Within  the  rule  of  the  cases  last  cited,  this  con- 
stitutes each  laches  as  requires  the  court  to  deny  to  the  party  the 
remedy  which  it  seeks.  The  order,  therefore,  in  the  Turell  case  can- 
not be  sustained,  and  that  in  the  Degraw  case  cannot  be  sustained 
80  far  as  it  requires  security  for  the  costs  of  the  action.  There  is, 
liowever,  an  existing  right  of  a  party  to  move  when  a  new  proceed- 
ing is  instituted  wherein  he  may  become  entitled  to  the  benefits 
of  the  provisions  of  the  Code.  In  Gifford  v.  Rising,  supra,  an  appeal 
was  held  to  be  such  new  proceeding  which  would  give  to  the  i>arty 
entitled  thereto  the  right  to  move  to  compel  the  filing  of  security  for 
costs.  This  case  was  the  rule  that  was  in  part  adopted  in  the  De- 
graw case,  and  such  order,  to  that  extent,  is  therefore  to  be  sup- 
ported. As  it  was  within  the  discretion  of  the  court  to  grant, 
the  prior  laches  did  not  preclude  the  exercise  of  such  power.  The 
court,  however,  had  no  power  to  compel  the  filing  of  security  for  a 
greater  snm  than  $250,  as  provided  by  section  3272  of  the  Code.  In 
the  Turell  case  this  {wovision  has  been  disr^arded,  as  the  order  re* 
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quires  secnrity  in  a  sum  not  exceeding  f 500.  Thia  is  error.  Bob^ 
ertson  t.  Barnum,  supra. 

It  follows  that  the  order  in  the  Tarell  case  should  be  reyersed, 
and  that  in  the  Degraw  case  should  be  modified  by  Btriking  out  the 
proTision  requiring  Becurity  for  the  costs  of  the  action,  and,  as  modi- 
fled,  it  shou^  be  afflnred. 


8ZYMANSKI  t.  CHAPMAN  et  sL 
(Supreme  Court.  A^Uate  DlrlHon,  Fourth  Department  November  2S.  1899.] 

BUTTLBMBNT— ReBCISBTOIT. 

It  ia  no  ground  for  setting  aside  a  fair  settlement  of  an  action  for  per 
sonal  injuries  that  defendants  failed  to  keep  their  promise  to  give  plalntlfl 
employment  after  he  got  well,  atttaongh  the  prconlBe  was  a  part  of  the  con- 
^deration  for  the  settlement. 

Appeal  from  trial  term,  Erie  county. 

Action  by  Wojciech.Szymanski  against  Aaron  F.  Chapman  and 
another.  Judgment  for  plaintiff,  and  defendants  appeaL  Be 
versed,  and  new  trial  ordered. 

Argued  before  HABDIN,  P.  J.,  and  ADAMS,  UcLENl^AN 
SPRING,  and  SMITH,  JJ. 

J.  H.  Metcalf,  for  appellants. 
George  A.  Lewis,  for  respondent 

McLENNAN,  J.  The  action  was  commenced  on  the  10th  day  oj 
November,  1897,  to  recov»  for  injuries  alleged  to  have  been  bus 
tained  by  the  plaintiff  on  account  of  the  negligence  of  the  defend 
ants.  The  defeudants  are  co  partnera  in  business,  and  as  such  oi 
the  22d  day  of  October,  1897,  were  engaged  in  erecting  certain  tim 
ber  structures  upon  the  line  of  the  Buffalo  Terminal  Railway.  Th< 
plaintiff  was  an  employ^  of  a  contracting  company  engaged  in  th( 
construction  of  certain  mason  work,  directly  under  the  stractun 
being  erected  by  the  defendants,  on  the  day  in  question,  and  whil( 
engaged  in  that  work  he  sustained  the  injuries  complained  of 
There  is  evidence  tending  to  show  that  such  injuries  complainec 
of  resulted  because  of  the  insecure  and  unsafe  condition  of  th< 
structure  erected  by  the  defendants,  and  the  careless  manner  ii 
which  the  work  upon  said  structure  was  performed;  that  the  de 
fendants  in  those  regards  were  negligent;  that  such  negligenc* 
caused  the  injury;  and  that  the  plaintiff  was  free  from  contribu 
tory  negligence.  The  answer  of  the  defendants  alleges  their  free 
dom  from  negligence,  that  the  plaintiff  was  guilty  of  contributory 
negligence,  and  that  subsequent  to  the  time  of  such  accident  th< 
plaintiff,  for  a  good  and  valuable  consideration  paid  to  him  by  tb< 
defendantB,  settled  the  action  brought  by  him,  and  executed  an( 
delivered  to  them  an  instrument  in  writing  by  which  he  releasee 
imd  discharged  the  defendants  from  all  liability  on  account  of  thi 
injury  sustained  by  him. 
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It  appears  that  on  the  19th  day  of  November,  1897,  about  a  month 
after  the  accident,  a  clerk  or  mploy^  of  the  defendanta  went  to 
the  home  of  the  plaintiff,  in  company  with  a  Mr.  Nowak,  a  Folander, 
who  is  of  the  same  nationality  as  the  plaintiff,  and  can  speak  his 
lanfcn&ge,  to  settle  the  action  which  the  plaintiff  had  brought,  and 
for  the  injury  which  he  had  sustained.  When  they  reached  the 
plaintiff's  home,  it  was  suggested  that  the  plaintiff  should  call  in 
some  of  his  neighbors,  to  hear  the  negotiations  and  to  advise  him 
in  the  matter.  The  plaintiff's  wife,  who  was  present,  sent  for  one 
of  plaintiff's  neighbors  to  come  to  his  house.  Upon  that  day  con- 
siderable negotiation  was  had.  After  consultation  with  his  wife 
and  his  neighbor,  the.  plaintiff  demanded  ¥125  in  full  settlment  of 
his  claim  and  of  the  cause  of  action,  and  the  defendants'  represent- 
ative offered  to  pay  the  sum  of  $100.  The  plaintiff  finally  agreed 
to  accept  the  sum  of  |100  in  full  settlement  of  his  claim  and  cause 
of  action.  He  was  told  to  think  it  over  and  to  talk  it  over  with  his 
friends,  and  that  the  representative  of  the  defendants  would  return 
on  the  following  day  and  learn  the  result.  On  the  following  day 
the  representative  of  the  defendants  and  Mr.  Nowak  went  to  the 
plaintiETs  house,  and,  as  a  resnlt  of  the  negotiations  then  had,  an 
agreement  was  made,  by  which  the  defendants  were  to  pay  to  the 
plaintiff  the  sum  of  f  100  in  f  nil  settlement  of  the  action,  and  of  all 
claims  and  demands  which  he  had  against  them.  The  agreement 
to  that  effect,  whidi  had  been  previonsly  prepared  by  the  defend- 
ants,  was  read  over  to  the  plaintiff  in  Polish,  in  the  presence  of  his 
wife  and  the  wife  of  a  neighbor;  and  then  it  was  signed  by  the 
plaintiff,  and  the  flOO  was  paid  to  him.  It  appears  and  the  plain- 
tiff admits  that  he  knew  the  purport  of  the  paper  or  agreement 
which  he  signed;  knew  that  its  effect  was  to  settle  the  lawsuit 
which  he  had  brought,  and  to  discharge  the  defendants  from  all 
liability  on  acconnt  of  the  InjiAy  whidh  he  had  received;  and  he 
imew  that  the  agreement  provided  for  the  payment  to  him  of  the 
nun  of  flOO,  and  he  rec^ved  said  sum.  It  also  appears  by  the 
evidence  of  the  plaintiff  that,  when  he  signed  such  agreement, 
he  intended  to  settle  the  suit  which  he  had  brought.  There  is 
evidence  in  the  case  tending  to  show  that,  when  or  after  the  agree- 
ment was  signed,  the  representative  of  the  defendants  promised 
and  agreed  that,  as  soon  as  the  plaintiff  was  sufBciently  recov- 
ered from  the  injnries  which  he  had  sustained,  the  defendants 
would  give  him  employment,  and  that  they  afterwards  neglected 
to  perform  that  agreement  on  their  part;  but  there  is  no  evidence 
tending  to  show  that  the  defendants  practiced  any  fraud  upon 
the  plaintiff  when  he  signed,  the  release  in  question.  As  before 
said,  he  knew  the  purport  of  the  agreement;  knew  that  by  its 
terms  it  settled  the  action  and  the  cause  of  action  and  claim  which 
he  had  against  the  defendants;  and  he  intended  that  such  should 
be  its  effect.  Under  those  circumstances,  it  is  not  suflBcient  ground 
for  setting  aside  the  agreement  of  settlement  that  the  defendants 
failed  to  perform  that  part  of  the  agreement  by  which  they  prom- 
ised to  give  the  plaintiff  employment,  even  assuming  that  the 
juiy,  under  the  circomstances,  were  Jnstifled  in  finding  that  such 
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promise  upon  their  part  was  a  part  of  the  consideration  of  the 
written  agreement.  If  the  defendants  had  offered  to  pay  to  the 
plaintiff,  in  settlement  of  his  claim  against  them,  fSOO,— ^100  down, 
and  the  balance  in  three  months, — and  he  had  accepted  such  offer, 
and  received  the  f  100,  the  agreement  of  settlement  wonld  be  bind- 
ing and  effectual,  even  if  such  balance  waa  not  paid  when  due; 
and,  in  case  of  the  failure  to  pay  at  the  time  specified,  the  plain- 
tiflfs  remedy  would  be  to  bring  an  action  to  enforce  such  pay- 
ment. In  this  case,  if  the  defendants  agreed  to  furnish  work,  as 
a  part  of  the  consideration  for  the  settlement  of  the  plaintiff's 
claim  against  them,  the  plaintiff  can  recover,  in  a  proper  action, 
such  damages  as  he  has  sustained  by  the  failure  of  the  defend- 
ants to  perform  such  agreement.  The  evidence  in  this  case  does 
not  indicate  that  there  was  any  attempt  on  the  part  of  the  de- 
fendants or  their  representative,  at  the  time  the  agreement  of 
settlement  was  made,  to  deceive  or  mislead  the  plaintiff  in  any 
respect  whatsoever.  The  defendants  sent  their  agent  to  the  home 
of  the  plaintiff,  where  he  was  surrounded  by  his  friends  and  neigh 
bors,  who  were  of  his  own  nationality.  The  negotiations  were  had 
in  the  presence  of  his  wife,  and,  at  the  suggestion  of  defendants' 
representative,  a  friend  and  neighbor  of  the  plaintiff  was  sent 
for.  No  haste  to  procure  the  agreement  to  be  signed  was  mani- 
fested. After  a  full  discussion  as  to  the  terms  of  settlement, 
the  plaintiff  was  given  opportunity  to  consider  defendants'  offer; 
to  consult  with  his  family,  his  friends,  and  his  neighbors, — and 
was  told,  in  substance,  that  upon  the  following  day  the  repre- 
sentative of  the  defendants  would  return,  and  have  the  agree- 
ment of  settlement  and  release  signed,  if  he  concluded  to  execute 
the  same.  Upon  all  the  evidence,  we  are  of  the  opinion  that  the 
jury  were  not  justified  in  concluding  that  the  instrument  signed 
by  the  plaintiff,  which  released  his  cause  of  action  and  claim 
against  the  defendants,  was  obtained  by  fraud,  deceit,  or  misrep 
resentation,  but  that  he  executed  the  same  with  knowledge  of  its 
purport,  intending  thereby  to  settle  the  action  brought  by  him, 
and  his  cause  of  action.  For  these  reasons,  we  think  the  plaintiff 
failed  to  establish  a  cause  of  action. 

At  the  close  of  the  evidence  the  counsel  for  the  defendants 
moved  that  a  verdict  be  directed  in  their  favor,  upon  the  ground 
that  the  plaintiff  had  failed  to  prove  a  cause  of  action  against 
them.  The  motion  was  denied,  and  an  exception  was  duly  taken, 
The  appeal  from  the  judgment  only  brings  up  for  review  the  ques- 
tion whether  it  was  error  to  deny  such  motion.  The  conclusioD 
is  reached  that  the  plaintiff  by  the  evidence  in  this  case  failed  to 
establish  a  cause  of  action  against  the  defendants,  and  therefore 
that  a  verdict  should  have  been  directed  in  favor  of  the  defend- 
ants. It  follows  that  the  judgment  should  be  reversed,  and  a 
new  trial  ordered. 

Judgment  reversed,  and  new  trial  ordered.  No  costs  are  al 
lowed  against  the  plaintiff,  as  he  prosecutes  as  a  poor  person. 
All  concur. 
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MORRISON  v.  CITY  OF  SYRACUSE. 
(Sannm  Court,  Appellate  Division.  Fourth  Department.   Morember  28,  1899.) 

1.  HuHiGiFAL  Corporations — Injdry  to  Bictci.k  RiDzit 

One  injured  while  rightfully  riding  a  bicycle  on  the  sidewalk  cannot  re- 
cover if  the  sidewalk  was  in  a  reasonably  safe  condition  for  pedestrians, 
though  it  was  not  in  a  reasonably  safe  condition  for  bicycle  riding. 

9l  Same— Brboneods  Instrcctions. 

Where  the  court  refused  to  charge  that  defendant  city  was  not  an  insurer 
of  the  safe  condition  of  the  sidewalk  as  against  accidoits  to  bicyclers 
thereon,  and  erroneously  Instructed  that  defendant  was  bound  to  furnish  a 
reasonably  safe  walk  for  bicycle  riding,  a  subsequent  instruction  that  the 
city  did  not  owe  to  the  plaintiff  the  exercise  of  the  same  degree  of  care  as 
to  the  conditloo  of  the  walk  in  question  that  It  did  to  a  pedestrian,  is  not 
mich  a  clear  correction  of  tbe  error  in  the  former  Instruction  that  the  Jury 
could  not  have  been  misled  thereby. 

Appeal  from  trial  term,  Onondaga  county. 

Action  by  Minnie  Morrison  against  the  city  of  Syracuse  for  per- 
sonal injuries.  From  a  judgment  for  plaintiff,  and  an  order  deny- 
ing a  motion  for  new  trial,  defendant  appeals.  Reversed. 

Upon  tbe  12th  day  of  September,  1897,  tbe  plaintiff  was  injured,  while  rid- 
ing a  bicycle  upon  a  sidewalk  in  the  city  of  Syracuse,  at  the  corner  of  Manitus 
street  and  Durston  avenue.  This  comer  is  at  the  extreme  limit  of  the  city, 
and  beyond  the  business  and  the  main  residence  portions.  The  ground  was 
low.  and  the  walk  was  at  least  eight  inches  above  tbe  surface  of  the  ground. 
The  vralk  was  four  feet  wide,  and  at  this  comer  the  walk  on  Durston  avenue 
as  it  met  tbe  walk  on  Manlius  street  was  sunken,  as  the  evidence  of  tbe  plaln- 
tlfl  slHnra,  about  eight  inches  upon  the  inner  side.  The  outer  side  was  level 
wltti  the  walk  on  Manllns  street.  This  sinking  had  been  caused  by  the  wash- 
ing out  of  tbe  foundations  of  the  walk  at  that  place.  This  condition  bad  ex- 
isted for  several  months.  Upon  the  day  in  question  the  plaintiff  was  riding 
along  Manllus  street  towards  Durston  avenue,  and  some  people  were  ahead  of 
ber.  which  fact,  together  with  the  fact  that  weeds  had  grown  up  by  the  walk, 
is  claimed  by  the  defendant  to  have  prevented  her  seeing  the  condition  of  the 
walk  In  thne  to  avoid  the  accident.  Her  claim  is  that  in  turning  from  Man- 
lias  street  to  Durston  avenue  this  depression  caused  her  to  fall  from  her  wheel, 
and  receive  the  injury  for  which  she  has  brought  this  action. 

Argned  before  HARDIN,  P.  J.,  and  A0AMS,  McI^NNAN, 
SPRING,  and  BBfITH,.JJ. 

Harry  E.  Newell,  for  appellant. 
Frederick  A.  Kuntzsch,  for  respondent. 

SMITH,  J.  The  defendant,  in  its  brief,  urges  four  objections  to 
the  plaintifTfi  recovery:  First,  that  tbe  plaintiff  has  not  shown 
herself  free  from  contributory  negligence;  second,  that  the  defend- 
ant is  not  shown  to  be  guilty  of  the  negligence  which  caused  the 
injury;  third,  that  the  plaintiff  was  unlawfally  npon'the  walk; 
fonrtii,  that  the  city  was  only  bound  to  have  Its  walks  in'a  rea- 
sonably safe  condition  for  pedestrians.  Hie  exception  which  is 
made  the  basis  of  the  fourth  objection  arose  in  response  to  the 
elerenth  request  to  charge  made  by  the  defendant  T^e  excep- 
tion, as  presented  by  the  record,  is  as  follows: 

"Mr.  XeweU:  Eleventh.  Tbe  defendant  was  not  an  Insurer  of  the  safe  con- 
dition of  tbe  walk  as  against  accidents  to  persons  using  the  same  to  ride  bi- 
cycles npon.  Tbe  Court:  I  wlU  charge  in  that  respect  that  they  were  Obliged 
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or  bound  to  fumleh  a  reasoDably  safe  walk  Cor  the  purposes.  Intended;  that  la, 
bicycle  riding.  Mr.  Newell:  Give  me  an  exception  to  yoor  honor's  refusal  and 
to  ;our  honor's  modlflcation." 

In  Sutphen  t.  Town  of  North  Hempstead,  80  Hun,  409,  30  N.  Y. 
Supp.  128,  it  iB  held: 

"A  oommlesloner  of  highways  owes  no  larger  measure  of  duty  to  bicycle 
riders  than  to  persons  traveling  upon  the  highways  on  ordinary  Tehicles.  He 
Is  only  bound  to  l^eep  the  highways  In  a  condition  which  is  reasonably  safe  for 
general  and  ordinary  travel." 

In  Leslie  v.  City  of  Grand  Eapids  (Mich.)  78  N.  W.  885,  it  is  held: 

"Where  a  street  is  Ivept  in  a  reasonably  safe  and  fit  condition  for  ordinary 
vehicles,  SDCb  as  wagons  and  carriages,  the  town  is  not  liable  for  injuries  re- 
ceived by  one  thrown  from  her  bicycle  by  reason  of  its  defective  condition." 

In  Wheeler  v.  City  of  Boone  (Iowa)  78  N.  W.  909,  44  L.  R  A.  821, 
it  is  held: 

"One  Injured  while  riding  a  tricycle  on  the  sidewalk  can  recover  only  If  the 
city  was  negligent  In  failing  to  keep  the  walk  in  suitable  condition  for  people 
to  walk  over,  and  be,  while  ridlug  the  tricycle,  exercising  due  care,  was  in- 
jured because  of  such  negligence." 

Id  the  opinion  the  court  says: 

"The  court  Instructed  that,  while  the  city  was  required  to  keep  Its  walks  in 
reasonably  safe  condition  for  pedestrians  exercising  reasonable  care,  It  is  not 
required  to  keep  tbem  in  safe  condition  for  people  riding  thereon  In  tricycles, 
and,  as  the  accident  iu  this  case  occurred  while  plalntiCC  was  on  a  tricycle,  the 
liabUlty  of  the  city  must  be  tested  by  the  same  rule  that  would  obtain  had  the 
piaintiCr  been  walking,  and  then  been  injured;  that  Is,  If-the  city  was  negli- 
gent in  failing  to  keep  the  walk  In  suitable  condition  for  people  to  walk  over, 
and  plaintiff,  while  riding  on  the  tricycle,  In  the  exercise  of  due  care,  was  In- 
jured because  of  such  neglect,  he  could  recover.  We  think  the  rule  a  correct 
one.  It  differs  from  the  oft-expressed  rule  only  in  this:  That  persons  who 
have  a  right  to  ride  on  the  sidewalks  in  such  vehicles  may  rely,  the  same  as 
footmen  may,  on  the  walks  being  in  a  suitable  condition  for  people  to  walk 
over,  and  have  the  same  rights  in  case  of  Injuries  resulting  from  neglect  Such 
a  rule  places  no  additional  burden  on  the  public,  and  seems  to  be  juat  to  the 
Individual." 

The  permission  given  to  the  plaintiff  to  use  the  walk  with  her 
wheel  was  given  upon  the  payment  of  a  nominal  fee  paid,  under 
the  wording  of  the  ordinance,  "for  recording,"  The  general  use 
of  the  bicycle  is  of  such  recent  date  that  few  of  the  sidewalks 
of  a  city  have  been  built  with  reference  thereto.  If  a  municipality 
were  required  to  furnish  a  sidewalk  reasonably  safe  for  bicycle 
riders,  the  whole  system  must  be  changed.  This  plaintiff  alr^^y 
had  the  legal  right  to  the  use  of  this  sidewalk  as  a  pedestrian. 
As  such  the  municipality  was  bound  by  law  to  use  reasonable 
diligence  to  provide  for  her  a  walk  i:eaBonably  safe.  With  the 
added  permission  to  ride  a  bicycle  thereupon,  it  could  not  have 
been  intended  by  the  municipal  authorities  to  assume  towards  her 
any  further  or  different  obligation  than  already  existed.  Any 
stricter  rule  of  responsibility  would  result  in  much  litigation,  and 
a  largely  increased  liability,  and  would  make  it  impossible  for 
municipalities  to  grant  such  permissions.  This  objection  is  an- 
swered by  the  plaintiff's  counsel  by  reference  to  a  charge  after- 
wards made  by  the  trial  judge  to  the  effect  that  the  municipality 
did  not  owe  to  the  plaintiff  the  exercise  of  the  same  degree  of 
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care  and  cantion  as  to  the  con^tiOD  of  the  walk  in  question  that 
it  did  to  a  pedestrian  walking  upon  the  same.  The  jury  might 
well  have  inferred,  however,  from  this  charge,  that  the  municipal- 
ity, not  owing  the  same  duty,  owed  to  the  plaintiff  a  greater  duty 
than  it  owed  to  a  pedestrian.  But,  even  if  the  inference  were 
legitimate  that  the  municipality  owed  to  the  plaintiff  a  lesser  daty, 
in  the  way  in  which  the  charge  waa  made  in  answer  to  the  re- 
^nest,  we  are  satisfied  that  the  jury  were  not  made  clearly  to 
andersfsind  that  the  mnnicipality  owed  any  less  duty  to  the  plain- 
tiff than  the  duty  to  keep  the  walk  in  a  reasonably  saie  condition 
for  bicycle  riding.  The  jury  had  been  instructed  that  that  was 
the  measure  of  the  defendant's  duty.  This  was  error.  To  repair 
the  mischief  in  such  error,  it  should  have  been  so  clearly  cor- 
rected as  to  satisfy  the  court  that  the  jury  have  not  been  thereby 
misled.  Of  this  we  are  not  satisfied  in  the  case  at  bar,  and  for 
this  error  we  think  the  defendant  is  entitled  to  another  trial. 
It  thus  becomes  unnecessary  to  examine  the  other  objections  tp  the 
judgment  raised  by  the  defendant 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.  All  concur. 


McCUE  V.  BOARD  OF  SXJP'BS  OF  MONROE  COUNTT. 

(Supreme  Court,  Appellate  Division,  Fourth  Department   November  27,  1899.) 

Taxation— Improper  Abbessmkht— Voluntart  Payment— Hf covert. 

Where  plaintiff  resided  tor  sereral  years  on  property  whl<di  he  aH^ged 
belonged  to  his  mother,  and  which  was  improperly  assessed  to  the  estate 
of  his  father,  and,  with  full  knowledge  of  the  manner  of  assessment,  Tolnn- 
tarily  paid  the  taxes  on  such  property,  without  its  appearing  that  there 
was  a  demand  on  him  for  the  samp,  or  that  he  was  not  paying  them  for 
the  owner.  It  is  to  be  Inferred  that  he  paid  such  taxes  because  he  was  in- 
terested In,  or  was  the  owner  of,  the  property,  or  because  of  an  agreement 
with  the  owner;  and  under  Laws  1892.  c.  GSti,  g  16,  providing  that  a  county 
court  may  compel  the  board  of  supervisors  to  refund  any  taxes  collected 
under  on  illegal  or  Improper  assessment,  he  cannot  recover  back  the  amount 

so  IMld. 

Smith,  3.,  dissenting. 
Appeal  from  Monroe  county  court. 

Application  by  Frank  McCue  for  an  order  to  the  board  of  super- 
visors of  Monroe  county  to  refund  taxes  paid  by  him  under  an 
improper  assessment.  From  an  order  granting  the  application, 
the  board  of  supervisors  appeal.  Reversed. 

On  the  17th  day  of  February,  1898,  the  petitioner  presented  his  petition, 
which  was  duly  verified  on.  the  15th  day  of  February,  189S,  to  the  board  of 
supervisors  of  Monroe  county,  asking  that  certain  taxes  paid  by  him  for 
the  years  1887  to  1895,  both  Inclusive,  amounting  to  the  sum  of  $57.52,  be 
refunded  to  him,  under  the  provisions  of  section  16,  c.  6S0,  Laws  1802.  The 
petltkm  alleged,  In  sabstance,  that  Henry  McOue,  the  ftither  of  the  petitioner, 
died  at  Brot^cport,  N.  T.,  on  the  12th  day  of  Ai^ust,  1880;  that  at  tiie  time  of 
his  death  he  was  the  owner  of  a  house  and  lot  hi  said  village;  that  from  the 
time  of  his  death  until  and  including  the  yoar  1895  said  house  and  lot  had  been 
assessed  by  the  assessors  of  the  town  in  which  said  property  was  sltiuite.  for 
xeneral  state  and  county  taxes,  to  the  "estate  of  Henry  McCue";  that  the  pe- 
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tltioaer  resided  upon  the  property  during  all  of  said  time;  and  that  from  tlie 
year  1SS7  to  189S,  both  IncluslTe,  the  petitioner  paid  the  taxes  so  assessed 
against  said  property.  It  was  also  alleged  that  Henry  McCue  left  a  last  will 
and  testament,  which  was  admitted  to  probate,  in  and  by  which  he  devised 
the  house  and  lot  in  qoestlon  to  one  Adaline  McGue,  the  mother  of  the  peti- 
tioner, and  that  she  during  all  the  times  In  qaestton  was  Hie  owner  and  occu- 
pant of  the  proiwrty.  The  board  refused  the  petitioner's  request,  and  there- 
after, and  on  the  18th  day  of  November,  1896,  by  a  communication  in  writing:, 
the  petitioner  made  formal  demand  upon  the  board  of  supervisors  that  It  refund 
the  taxes  so  paid  by  him.  The  board  failed  to  comply  with  the  demand,  and 
on  the  6th  day  of  March,  1899,  the  petitioner  presented  his  petition,  which  was 
duly  verified  on  the  18th  day  of  February,  1889,  to  the  Monroe  county  court, 
in  which  he  asked  that  an  order  might  be  made  directing  the  board  of  super- 
Tlsors  of  Monroe  county  to  tefund  the  taxes  paid  by  him  as  afoteaald,  with 
interest,  and  pay  the  coats  of  the  proceedings.  It  was  alleged  in  said  petition, 
in  addition  to  the  allegatlonB  contained  in  the  petition  presented  to  the  board 
of  supervisors,  that  such  petition  had  been  presented,  and  tiiat  payment  had 
been  demanded  of  the  board  and  refused.  To  the  petition  presented  to  the 
county  court  the  board  of  supervisors  made  answer,  in  which:  First.  It  ad- 
mitted that  the  asssessment  was  made,  and  that  the  taxes  were  paid,  as  al- 
leged In  the  petition.  Second.  It  alleged  that  the  claim  for  the  taxes  paid  dur- 
ing the  years  1887,  1888,  and  1889  were  barred  by  the  statute  of  limitations, 
becanse  more  than  10  years  had  elapsed  before  demand  to  refund  the  same. 
Third.  The  answer  alleged  that  Frank  McCne,  the  petitioner,  was  the  owner  of 
the  house  and  lot  in  question  at  the  time  he  paid  the  taxes  thereon,  and  that 
the  payment  of  the  same  by  him  was  voluntary  and  proper.  The  answer  fur- 
ther alleged  that  by  the  provisions  of  chapter  310  of  the  Laws  of  1808  "the 
said  assessments  set  forth  In  the  petition  were  legalized  and  made  valid."  No 
evidence  was  taken  before  the  county  court,  and  no  further  or  additional  tacts 
appeared:  and  upon  those  facts  the  court  made  an  order  directing  the  board 
of  sapervi8(»a  to  refund  the  amount  of  the  taxes  paid  by  the  petltlmer  during 
the  Blx  years  prior  to  the  demand  of  the  petitioner,  which  amounted  to  $18.82. 
and  directing  the  payment  of  $70.2.~>,  the  costs  of  the  proceeding.  From  that 
order  this  appeal  Is  taken. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  McLENNAK, 
SPBING,  and  SMITH,  JJ. 

P.  Chamberlain,  for  appellant. 
Delbert  A.  Adams,  for  respondent. 

McLENNAN,  J.  Concededly,  during  all  the  years  in  qnestiou 
the  petitioner  resided  upon  the  premises.  He  paid  the  taxes  as- 
sessed, and  only  the  amount  which  was  properly  chargeable  against 
the  property,  Tolnntarily,  and  year  after  year,  as  they  became  due, 
without  any  coercion  whatever,  and  with  full  knowledge  of  all 
the  facts, — that  the  asBessment  was  illegal  in  form,  and  that  the 
payment  of  the  tax  under  such  assessment  coald  not  be  enforced 
against  the  property  or  the  owner.  It  does  not  appear  that  any 
demand  of  payment  of  the  tax  was  made  upon  the  petitioner  or 
upon  any  one  else,  or  that  the  fact  that  the  assessment  was  made 
in  any  manner  caused  damage  or  inconvenience  to  the  petitioner 
or  to  the  owner.  From  all  the  facts  and  circumstances,  it  is  a 
fair  inference  that  the  petitioner  was  the  owner  of,  or  had  a  bene- 
ficial interest  in,  the  property  In  quration,  and  that  he  was  legally 
bound  to  pay  the  taxes  assessable  against  said  property,  either 
because  of  such  ownership  or  interest,  or  because  of  a  valid  agree- 
ment with  the  owner  so  to  do.  Under  such  circumstances,  is  the 
petitioner  entitled  to  have  the  taxes  so  paid  refunded  to  him?  It 
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the  real  estate  of  A.  ia  assessed  to  B.  by  mistake  of  the  assessors, 
and  A.,  with  fnll  knowledge  of  the  mistake,  Toluntarilj  pays  the 
amonnt  of  the  tax,  and  only  the  amonnt  which  he  coald  be  legally 
required  to  pay  except  for  snch  mistake,  we  know  of  no  mle  of 
law  which  will  enable  A.  to  recover  back  the  amonnt  so  paid. 
If  we  assume  that  the  petitioner  was  not  the  owner  of,  and  had  no 
interest  in,  the  premises,  but  that  they  were  owned  by  his  mother, 
as  stated  in  his  petition  to  the  board  of  supervisors,  which  state- 
ment was  omitted  from  the  petition  presented  to  the  county  court, 
the  rights  of  the  petitioner  are  in  no  manner  changed.  If  A.  vol- 
untarily pays  the  taxes  upon  the  property  of  B.,  or  discharges 
any  other  obligation  of  B.,  intentionally  and  with  full  knowledge 
of  all  the  facts,  A.  cannot  recover  back  the  amount  so  paid  by 
him;  and  it  is  entirely  immaterial  whether  snch  payment  was 
made  by  A.  with  the  knowledge  or  at  the  request  of  B.  In  the 
case  at  bar,  as  before  said,  it  does  not  appear  that  the  payments 
were  not  made  by  the  petitioner  at  the  request  of  the  owner  of 
the  premisei^  and  in  pursnance  of  a  valid  agreement  on  his  part 
to  do  so. 

It  is  said  that,  under  the  form  of  the  assessment  in  question, 
neither  the  petitioner  nor  the  owner  was  liable.  Assuming  that 
the  assessment  was  illegal,  and  that  payment  could  not  be  en- 
forced under  it,  the  property  was  liable  to  be  taxed,  it  was  the 
duty  of  the  assessors  to  assess  it,  and  it  was  the  duty  of  the  owner 
to  bear  his  proper  burden  of  taxation.  Does  the  mistake  or  the 
illegal  act  of  the  assessors  prevent  the  owner  from  being  honest, 
and  paying  to  the  state  the  amount  which  under  the  law  he  should 
pay?  There  is  no  such  rule  of  law.  We  think  it  equally  as  ob- 
vions  that  one  person  may  make  irrevocable  payment  of  the  debt 
of  another,  even  when  such  debt  is  payable  to  the  state,  when 
snch  payment  is  made  and  received  in  good  faith,  and  with  full 
knowledge  of  all  the  facts.  Peter  Jones  cannot  pay  the  taxea 
properly  assessable  against  his  property  year  after  year,  and  then 
recover  them  back,  becanse,  upon  the  assessor's  books,  to  his 
knowledge  and  with  his  assent,  the  property  was  assessed  in  the 
name  of  John  Jones  during  all  those  years,  and  in  that  manner 
effectually  relieve  such  property  from  its  proper  burden  of  taxation. 
The  petitioner  ia  in  the  attitude  of  saying: 

"Ten  years  ago  I  went  to  the  proper  authorities  of  the  town  of  Sweden,  In 
the  connty  of  Monroe,  to  pay  the  taxes  upon  the  property  owned  by  my  mother. 
I  knew  the  property  was  subject  to  taxation;  that  the  amount  assessed  against 
it  was  correct.  I  discovered  that  such  property  was  assessed  to  the  estate  of  my 
deceased  father.  I  said  in  substance:  The  form  of  the  assessment  Is  ratlrely 
Immaterial.  My  mother  owes  the  tax,  and,  while  payment  could  not  be  com- 
pelled under  snch  form  of  assessment,  the  mistake  can  be  rectified,  and  she 
compelled  to  pay  the  taxes  next  year.  I  will  not,  and  she  does  not,  require 
that  ttie  correction  be  made.  Here  Is  the  money  in  payment,  given  to  me  for 
tbat  porpose  by  my  mother,  or,  perchance,  It  is  a  part  of  the  proceeds  of  the 
pmpoty  which  I  am  ocenpying.'  ** 

And  under  those  circumstances  the  payment  is  received  and  re- 
ceipted for.  The  same  thing  occurs  year  after  year  for  the  period 
of  10  years,  and  until  it  is  too  late  to  enforce  against  the  property 
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any  of  the  taxes  so  paid,  and  which  were  legally  chargeable  against 
it.  The  petitioner  then  demands  back  the  taxes  so  paid  by  him. 
and  by  this  proceeding  seeks  to  compel  such  repayment.  To  state 
the  proposition  plainly,  the  contention  is  that  if  a  man  discharges 
by  payment  a  legal,  moral,  and  equitable  obligation,  he  may  re- 
cover back  the  amount  of  such  payment,  because  the  obligation, 
when  presented  to  him,  was  not  in  legal  or  statutory  form. 

The  case  of  Tripler  v.  City  of  New  York,  125  N.  Y.  617,  26  N.  E. 
721,  was  an  action  brought  to  recover  back  an  illegally  assessed 
tax  paid  by  the  plaintiff.  In  the  course  of  the  opinion,  Feckham. 
J.,  says  tpage  S27, 125  N.  Y.,  and  page  723,  26  N.  E.): 

"He  [the  plaintfffl  has  the  right  to  commence  his  action  to  set  aside  the  ap- 
parent lien  of  the  assessment,  as  a  cloud  upon  his  title,  and  to  enjoin  Its  col- 
lection, and  he  may  do  this  hefore  any  step  Is  taken  towards  enforcing  the 
assessment  With  such  knowledge  and  with  such  right.  If  a  person  choose 
nevertheless  voluntarily  to  pay,  it  is  no  hardslilp  to  hold  be  cannot  recover  It 
back.  In  siudi  case  no  reason  exists  for  permitting  him  to  pa^  It  with  full 
knowledge  that  the  assesunent  is  utterly  void,  and  In  the  absence  of  any  at- 
tempt on  the  part  of  the  city  to  enforce  payment,  and  In  then  allowing  him  to 
sustain  each  an  action  as  this  to  recover  back  the  money  so  iiaid.  If  the  owner 
of  the  Judgment  or  the  city,  in  case  of  the  assessment,  sought  to  enforce  pay- 
ment the  party  might  pay,  even  with  knowledge,  and  still  recover  back."  Mc- 
Klbben  v.  Oneida  Co..  26  App.  Dlv.  361,  49  N.  ¥.  Supp.  553;  In  re  Baumgarten. 
89  App.  Dir.  174,  67  N.  Y.  Snpp.  284. 

In  the  case  at  bar  it  is  not  alleged  or  shown  that  there  was 
any  attempt  to  collect  the  assessment  in  question  against  the  pe- 
titioner or  any  one  else.  In  the  case  of  Peyser  v.  City  of  New 
York,  70  K.  Y.  497,  it  was  assumed  that  the  payment  was  made 
in  ignorance  of  the  fact,  and  in  the  belief  that  the  asBessment 
was  really  as  valid  as  on  its  face  it  appeared.  Many  cases  may 
be  cited  where  payment  was  made  in  ignorance  of  the  fact  that 
the  assessment  was  illegal  or  by  coercion,  where  it  has  been  held 
that  recovery  can  be  had.  PursBeH'B  Case.  85  N.  Y.  330;  Diefeu- 
thaler  t.  City  of  New  York,  111  N.  Y.  331,  19  N.  E.  48;  Strusburgh 
T.  Same,  87  N.  Y.  452;  Adams  v.  Supervisors,  154  N.  Y.  620,  49 
N.  E.  144.  In  the  ease  of  Bruecher  v.  Village  of  Port  Clhester,  101 
N.  Y.  240,  4  N.  £.  272,  the  assessment  was  valid  upon  its  face;  and 
the  court  based  its  decision  that  the  plaintiff  could  recover  upon 
the  ground  tiiat  a  valid  warrant  was  out  for  its  collection,  and 
hence  there  wa«  coercion  in  fact.  In  Jex  v.  City  of  New  York.  103 
N.  Y.  536,  9  N.  E.  39,  the  complaint  alleged  that  the  plaintiff  was 
ignorant  of  the  defect  in  the  proceedings,  and  was  required  to,  and 
did,  pay  the  amount  of  the  assessment  under  coercion,  of  law. 
Many  other  similar  cases  are  referred  to  in  the  opinion  of  Judge 
Peckham  in  Tripler  v.  City  of  New  York,  supra;  McMahon  v. 
Palmer,  102  N.  Y.  176,  6  N.  E.  400.  In  the  case  at  bar  the  defect 
in  the  assessment  was  apparent, — could  be  ascertained  by  an  in- 
spection of  the  assessment  roll, — and  there  is  no  allegation  or  sug- 
gestion that,  when  payment  was  made,  it  was  not  made  with  full 
knowledge  of  such  defect;  and  it  does  not  even  appear  that  the 
tax  so  assessed  was  ever  demanded  of  the  petitioner,  or  from 
Adaline  McCae^  hia  mother,  prior  to  the  payment  by  him.  The 
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position  of  the  petitioner  is  not  tenable,  nnlees  made  so  by  section 
16,  c.  686,  of  the  Laws  of  1892,  which  prorldes: 

"Correction  of  Assesaments,  and  Betumiag  and  Refunding  of  Illegal  Taxes. 
Any  sucli  board  may  correct  any  manifest  clerical  or  otber  error  in  any  asseaa* 
meat  or  returns  mode  by  any  one  or  more  town  offleers  to  audi  board,  or  whidi 
may  or  iliall  bare  proper^  oome  before  such  board  tor  Its  action,  confirmation 
or  ECTlew,  and  cause  to  be  refunded  to  any  perscoi  the  amount  collected  from 
him  of  any  tax  Illegally  or  improper^  assessed  or  leTled,  and  upon  the  order 
of  tbe  county  court  It  sliall  refund  any  such  tax." 

It  waa  held  in  the  case  of  Adams  v.  Bnpervisora,  snpra,  that  an 
assessment  made  and  a  tax  levied  npon  a  farm  against  the  "Est. 
Mrs.  L.  M.  Wilcox"  was  absolutely  void;  and  assessments  in  that 
form  have  repeatedly  been  held  ill^^l  and  void  by  the  conrts 
of  this  state.  In  that  case,  however,  it  appeared  that  the  farm 
had  been  sold  for  unpaid  taxes,  and  that  the  petitioner,  who  waa 
the  executor  of  Wilcox,  and  bad  a  power  of  sale  under  the  will^ 
being  desirous  of  disposing  of  the  farm,  and  having  occasion  to 
obtain  an  abstract  of  title,  "discovered  that  said  taxes  were  un- 
paid, and  that  the  farm  had  been  sold  for  taxes,  and  that  the  pe- 
titioner thereupon  paid  the  taxes,  as  he  was  compelled  to  do  in  or- 
to  make  sale  of  the  farm,  and  that  such  payment  was  not 
made  voluntarily."  Under  those  circumstances,  it  was  held  that 
the  petitioner  in  "that  case  was  entitled  to  an  order  of  the  county 
conrt  directing  that  the  amount  of  the  tax  paid  be  refunded.  In 
the  case  of  Bmecher  v.  Village  of  Port  Chester,  supra,  it  ap- 
peared that  the  plaintiff,  finding  that  a  warrant  for  the  collection 
of  taxes  on  his  premises  had  been  issued,  and  that  the  plaintiff 
threatened  to  sell  the  same  for  the  amount  of  the  tax,  and  having 
before  that  time  sold  his  premises  under  contract  to  convey  the 
same  free  from  all  incumbrances,  was  unable  to  do  so  by  reason 
of  the  assessment,  which  was  an  apparent  lien  and  cloud  upon 
the  premises;  and  thus  he  was  compelled,  in  order  to  complete 
the  conveyance  of  his  premises,  to  pay,  and  did  pay,  the  county 
treasurer.  In  that  case  it  was  held  that  the  payment  waa  not 
yolnntary,  and  that  he  was  entitled  to  a  recovery.  We  think  no 
case  can  be  found  in  which  it  has  been  held  that  the  county  court 
was  authorized  to  refund  taxes  paid  under  the  circumstances  dis- 
closed by  the  record  in  this  case.  The  assessors  had  jurisdiction 
of  the  subject-matter.  As  before  said,  the  property  in  question 
was  liable  to  taxation.  It  was  the  duty  of  the  assessors  to  tax 
it,  and  by  mistake  the  form  of  the  assetement  was  such  as  to  make 
their  acta  in  that  regard  void.  That  did  not  authorise  the  recovery 
of  the  amount  of  the  assessment,  which  was  paid,  with  full  knowl- 
edge of  SQch  facts,  to  discharge  an  honest  obligation.  Section  16, 
c  686,  of  the  Laws  of  1892  does  not,  and  was  not  intended  to, 
change  the  well-established  rules  which  govern  in  case  of  pay- 
ments voluntarily  made  with  full  knowledge  of  the  facts.  The 
purpose  of  the  act  was  to  provide  a  summary  and  more  convenient 
remiedy  for  the  enforcement  of  the  rights  which  then  existed  be- 
eause  of  the  assessment  of  ill^al  taxes,  and  not  to  change  the 
mles  of  law  applicable  thereto,  or  create  new  or  additional  rights. 
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The  statute  is  a  nsefnl  one.  It  affords  an  inexpensiTe  and  sum- 
mary means  of  relief  when  taxes  upon  property  are  paid  where  the 
property  or  the  owner  is  exempt  from  taxation;  where  the  tax 
itself  or  its  purpose  is  illegal;  where  the  assessors  have  no  juris 
diction  to  make  the  assessment;  where  the  assessment  is  illegal 
in  form,  and  the  payment  is  not  voluntary;  where  the  tax  i* 
paid  by  mistake,  or  under  snch  clrcnmstances  that  justice  and 
equity  require  that  it  shall  be  refunded.  But  the  statute  does  Bot 
prevent,  and  was  not  intended  to  prevent,  a  person  from  dischar- 
ging an  honest  obligation  by  payment,  irrevocably  and  beyond  re- 
call, if  such  was  his  intention  when  the  payment  was  made;  and 
80  notwithstanding  the  payment  was  made  to  town  ofScers  to  dis- 
charge an  honest  obligation  to  the  state.'  If  this  is  not  so,  thm 
A.  may  honestly  pay  his  just  proportion  of  taxes  year  after  year 
upon  an  illegal  assessment,  but  which  is  entirely  satisfactory  to 
him,  and  with  knowledge  of  the  illegality  and  of  all  the  facts; 
and,  in  ease  of  his  death,  his  executor  or  administrator  may  recover 
back  the  amount  so  paid  by  the  deceased,  and  effectually  relieve 
such  property  from  its  just  burden  of  taxation.  Clearly,  if  A.  in 
his  lifetime  could  recover  back  the  amount  of  the  taxes  paid  hj 
him  under  such  circumstances,  in  case  of  his  death  his  executor  or 
administrator  could  compel  repayment  on  behalf  of  his  estate. 
We  think  the  statement  of  the  proposition  demonstrates  the  ab- 
surdity and  fallacy  of  the  petitioner's  contention.  It  follows  that 
the  order  appealed  from  should  be  reversed,  with  costs. 

Order  reversed,  with  |10  costs  and  disbursements,  and  motion 
denied,  with  |10  costs.  All  concur,  except  SMITH,  J.,  who  dis- 
sented, with  opinion. 

SMITH,  J.  (dissenting).  In  the  case  of  Adama  v.  Supervisors,  154 
N.  T.  619,  49  N.  E.  144,  it  is  held: 

"The  provision  of  the  county  law  (Laws  1882,  c.  68G,  {  10)  wbicb  confers 
upon  the  board  of  supervisors  power  to  refund  to  any  person  tbe  amount  of 
an  Illegal  tax  collected  from  him,  and  upon  the  county  court  power  to  direct 
that  it  be  refunded,  was  Intended  for  the  benefit  of  a  par^  who  pays  ao  lUegal 
tax  voluntarily,  as  well  as  one  who  pays  under  duress.  It  Is  a  general  proTl- 
slon  for  the  beoeflt  of  any  one  from  whom  an  illegal  tax  baa  been  ot^Iected." 

In  that  case  the  plaintiff,  the  executor  of  I^dia  M.  Wilcox,  paid 
a  tax  assessed  to  the  ''estate  of  Mrs.  L.  M.  Wilcox."  By  the  will 
he  was  invested  with  power  to  sell.  He  paid  the  tax  to  effectuate 
a  sale  of  the  land,  which  the  purchaser  refused  to  complete  unless 
the  tax  was  paid.  After  having  paid  the  same,  he  apjdied  to  the 
board  of  supervisors  of  Monroe  county  to  refund  to  him  the  tax. 
under  chapter  686  of  the  I&wb  of  1892.  This  was  refused.  He  then 
applied  to  the  county  judge  for  an  order  compelling  them  to  r^nd 
to  him  said  tax,  which  apidication  was  denied. '  Upon  appeal  to  tbe 
appellate  division,  this  court  held  (reversing  tJie  OKter  of  the  county 
judge)  that,  inasmuch  as  the  payment  was  not  voluntary,  he  was 
entitled  to  recover  the  same  under  the  act  in  question.  Upon  a;f)eal 
to  the  court  of  appeals,  the  rule  of  law  as  above  stated  was  held. 
Judge  O'Brien,  In  writing  for  a  unanimona  ooort,  dlacosaes  the  qaes- 
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tioD  whetber  the  payment  of  the  tax  was  voliintaTy  or  under  com- 
{HilBion.  He  says: 

"All  that  tbe  statnte  requires  a  party  who  makes  sndi  an  application  to  the 
enperrisors  to  show  Is  that  the  county,  throngh  Its  proper  officer,  had  collected 
from  him  a  tax  Ulesally  or  Impn^rly  aBsessed  or  levied.  It  would  not  be  very 
difflcnlt  to  iliow  that  tbe  payment  In  this  case  wBa  compnlsOTy;  but  whetber 
It  was  or  not,  tlie  executor  bad  the  right  to  have  tbe  money  refunded,  since 
the  gtatnte  was  Intended  for  the  benefit  of  a  party  who  pays  an  Illegal  tax 
Tcdmitatily,  as  well  as  one  who  pays  under  what  the  law  terms  'duress.'  This 
proceeding  was  not  governed  by  the  technical  rules  that  apply  to  actions  at 
law  to  recover  money  voluntarily  paid,  or  to  suits  In  eqtilty  to  remove  a  cloud 
upon  title.  The  statute  furnishes  a  convenient  and  summary  remedy  which 
enables  the  county  to  restore,  without  litigation  or  expense,  what  It  ought  not 
to  retain;  and  a  citizen  who  has  paid  an  Illegal  tax,  without  waiting  to  have 
Us  property  advertised  and  sold,  to  obtain  Justice.  The  benefits  of  the  statute 
axe  not  confined  to  parties  who  have  paid  an.  lU^al  tax  upon  comptdslon,  bat 
extend  to  all  persons  who  have  paid  taxes  that  they  are  not  legally  bound  to 

It  is  difflcnlt  to  see  how  words  could  hare  been  chosen  to  express 
more  clearly  the  holding  of  the  court  of  appeals  that  it  is  no  de- 
fense to  this  application  that  the  pi^mient  was  volnntaiy.  It  is 
argned  that  in  that  ease  tiiere  were  facts  to  show  that  that  pay- 
ment was  not  a  volnntary  payment,  and  that  the  decision  <^  the  ap- 
pellate division  had  been  pat  upon  Uiat  ground.  Granted.  But  the 
court  of  appeals  has  chosen  to  place  its  decision  upon  a  Cerent 
ground.  That  it  has  passed  over  the  ground  of  the  decision  in  the 
court  below,  and  has  placed  its  decision  upon  the  broader  ground 
that  tbe  statute  was  made  for  those  who  paid  voluntarily  as  well 
as  those  who  paid  by  compulsion,  makes  its  decision  the  more  em- 
phatic. It  is  to  me  a  new  rule  of  interpretation  to  hold  that  a  de- 
cision ia  not  an  authority  for  the  rule  of  law  upon  which  it  is  ex- 
presalj  based,  because  It  might  have  been  placed  upon  a  different 
groond. 

It  is  farther  argued  in  the  prevailing  opinion  in  this  case  that, 
because  the  tax  was  in  fact  paid  by  the  occupant  of  the  premises, 
he  is  not  within  the  intended  protection  of  the  statute.  The  logic  of 
this  proposition  I  am  unable  to  follow.  A  man,  because  he  is  the  oc- 
ciqiant  of  land  owned  by  a  resident  taxpayer,  is  in  no  way  liable  to 
pay  the  tax.  It  is  said,  however,  that  it  is  inferable  tluit  he  had 
some  interest  in  the  premises,  as  owner  or  otherwise,  which  led  him 
to  pay.  This  inference  is  just  as  proper  in  every  case  where  a  tax, 
legal  or  ill^al,  is  paid.  Bat  assume,  for  the  argument,  that  this 
pteintiff  was  the  owner.  He  still  comes  within  the  ^press  provi- 
sions of  the  act.  He  is  entitled  to  recover  under  the  act  the  amount 
of  any  tax  collected  of  him  "which  has  been  illegally  or  improperly 
assessed  or  levied."  In  Adams  v.  Supervisors,  supra,  the  court  dis- 
tinctly recognizes  the  right  of  an  owner  to  recover  back  an  illegal 
tax  which  has  been  collected  of  him,  where  it  says: 

"The  statute  famishes  a  convenient  and  summary  remedy,  which  enables 
*  *   *   a  dtlzen,  who  has  paid  an  illegal  tax  without  waiting  to  have  his 

property  advertised  and  sold,  to  obtain  Justice." 

Of  the  wisdom  of  the  statute  we  are  not  to  judge.  The  cases  cited 
in  the  prevailing  opinion  where  actions  were  brought  to  recover  taxes 
«l  N.T.S.— 21 
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paid  upon  iUegal  taaemm&nta  are  not  in  point  The  vole  of  law  in 
snch  cases  is  not  questioned.  As  held  in  the  Adams  Case,  this  atat- 
.ute  was  intended  to  assare  to  Ihe  taxpayer  greater  rights  than  he 
had  in  action  at  law.  That  the  tax  was  Olegally  asaeaaed  is  con- 
ceded. rOiat  the  plaintiff  paid  it  is  conceded.  These  facta  satisfy 
the  conditions  of  the  statute,  and  assure  to  the  plaintiil  its  benefits. 
I  think  the  decision  below  was  right. 


INSURANCE  CO.  OP  SPTATE  OP  PENNSYLVANIA  t.  TELFAIR. 
(Supreme  Court,  Appellate  DtTlsIon,  Plrst  Department   December  8,  1899.) 

L  RBiKsnsANCE— TeuC9  of  Policy. 

Tbere  being  no  general  form  of  marine  insurance  policy,  and  relnaurera 
not  always  assuming  tbe  same  risk  as  tbe  original  Insurers,  It  cannot  be 
assumed  that  tbe  risk  covered  by  a  reinsurance  was  tbe  same  as  covered 
by  tbe  original  policy. 

a.  Adkisbion— Rbcbivkr. 

Admlsalona  of  liability  ta  lett«s  of  tiie  receWee  of  an  Innianoe  company 
are  not  conclusive,  being  made  without  knowledge  of  the  terms  of  the  pol- 
icy, production  of  which  he  requested  in  one  of  his  letters,  and  In  reli- 
ance on  a  dalm  that  his  company  was  Indebted  on  a  policy  of  reinsurance. 

Appeal  from  trial  term,  New  York  county. 

Action  by  the  Inaarance  Company  of  the  State  of  Pennsylrania 
against  Jacob  B.  Telfair,  as  receiver  of  the  Pacific  Mutual  Insur 
ance  Company^  From  a  judgment  for  plaintiff  (57  N.  Y.  Sopp.  780) 
«fter  trial  without  a  jury,  defendant  appeals.  Beversed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  BABSETT,  BXmfiEY, 
PATTEESON,  and  O'BRIEN,  JJ. 

Lorenzo  Semple,  for  appellant. 

Charles  Qibson  B^nett,  for  respondent. 

0*BBIEN,  J.  The  defendant  assails  the  validity  of  the  judgment 
on  this  appeal,  contending  that  tbe  plaintiff  failed  to  make  out  a 
cause  of  action,  and  this  contention  necessarily  requires  a  review  { 
of  the  facta  as  well  as  the  law.  The  plaintiff  seeks  to  recover  from 
the  defendant  the  sum  of  f2,0O0,  with  int^^st,  upon  a  policy  of 
reinsurance  issued  to  the  plaintiff  by  the  company  of  which  the  de- 
fendant is  the  receiver.  It  is,  in  substance,  alleged  in  the  com- 
plaint that  in  1880  the  plaintiff  issned  its  policy  of  marine  insurance 
to  one  Charles  a  Dilkes,  in  the  sum  of  f38,222,  against  perils  of  the  { 
sea,  upon  a  cargo  of  steel  rails  to  be  shipped  from  Philadelphia  ! 
to  Charleston,  S.  0.,  by  the  schooner  Mattie  A.  Hand, — loss,  if  any, 
payable  to  the  consignee,  the  Cheraw  &  Salisbury  Railroad  Com- 
pany; that  the  defendant  company  reinsured  the  plaintiff  against 
any  loss  which  it  might  sustain  by  reason  of  its  policy  to  Dilkes; 
that  the  schooner,  with  her  cargo,  sailed  from  the  port  of  Phila- 
delphia, and,  while  proceeding  upon  her  voyage,  was  damaged  by 
t>eril8  of  the  sea;  that  upon  her  arrival  at  the  port  of  destinaticw 
the  consignee  of  the  cargo,  in  order  to  obtain  posaeBsion  of  the 
same,  gave  its  general  average  bond,  agreeing  to  pay  its  share  of  tiie 


Digitized  by  Google 


Sop.  Ct)    IH8URAMCE  00.  OW  STAtB  OV  PSMHBTLVANIA  T.  TBLFAIB.  S28 

CEpenses  which  had  been  or  might  be  Incurred  for  the  gemerol 
benefit;  that  in  1880  the  owners  of  the  TeeBel  commenced  an  action 
in  Pennsjlyania  on  the  general  average  bond  agreement  against 
the  consignee,  in  which  suit  the  plaintiff  herein  was  brought  in  as 
a  garnishee,  and  made  a  party  to  the  action;  that,  after  two  trials, 
judgment  was  obtained  by  the  owners  against  the  plaintiff  in  1893, 
which  judgment  was  paid;  and  that  thereafter  the  plaintiff  daly  de- 
manded from  the  defendant  payment,  which  was  refused,  though 
the  defendant  admitted  the  correctness  of  the  claim.  The  answer 
admits  that  a  policy  of  reinsnrance  was  made,  but  denies  any 
^owledge  of  its  terms;  denies  any  knowledge  of  the  alleged  loss, 
or  of  the  alleged  occurrences  subsequent  thereto,  except  that  a 
demand  for  the  sum  stated  has  been  made;  and,  as  a  separate  de- 
fense, interposes  the  statute  of  limitations. 

Without  referring  in  detail  to  the  evidence  in  supi>ort  of  the  alle- 
gations of  the  complaint,  we  may  assume  as  proved  that  a  policy 
of  reinsurance  was  issued,  and  that  it  was  lost.  The  question  in 
dispute  relates  to  the  terms  of  the  policy,  and  what  risk  was  cov- 
ered by  the  reinsurance.  It  is  contended  by  the  plaintiff  that  the 
only  reasonable  inference  of  fact,  in  absence  of  proof  to  the  con- 
trary, is  that  the  policy  of  reinsurance  covered  llie  same  liability 
ss  that  assumed  by  the  original  insurance,  which  also  is  said  to  be 
the  inference  of  law.  Whether  these  contentions  are  sound  may  be 
briefly  considered.  The  testimony  shows  that  there  are  different 
forms  of  policies  of  reinsurance,  and  it  thus  appears  that  it  was  en- 
tirely competent  for  parties  to  ma^e  any  one  of  these  different 
forms  of  contract  for  reinsurance.  We  have  in  evidence  a  judg- 
ment of  the  Pennsylvania  courts,  fixing  the  plaintiff's  liabili^, 
from  which  the  inference  is  deducible  that  in  an  action  brought 
by  the  owners  of  the  vessel  against  the  consignee  upon  a  genial 
average  bond  the  plaintiff  was  vouched  in  and  appeared  in  the 
Bait,  and  was  held  liable  for  the  risk  covered  and  the  loss  indem- 
nified against  by  such  general  average  bond.  From  the  judgment 
alone  it  would  be  difBcult  to  draw  an  inference,  either  of  fact  or  of 
law,  that  the  loss  covered  by  the  general  average  bond  for  which 
the  plaintiff  was  held  liable  in  the  Pennsylvania  courts  was  the 
same  loss,  upon  the  same  risk  and  the  same  terms,  as  that  con- 
tracted for  by  the  Pacific  Company.  We  take  the  law  to  be,  as 
stated  by  text  writers  and  in  the  cases,  that,  to  recover  upon  a 
policy  4>f  reinsnrance,  the  same  proof  must  be  giv^  as  in  an  action 
against  the  original  underwriter.  The  fact,  therefore,  of  the  ex- 
istence of  a  policy  of  reinsurance,  supplemented  though  it  be  by 
the  judgment  of  tiie  Pennsylvania  court  against  the  plaintiff,  was 
iDsafflcient  to  prove  that  the  defendant  company  herein  had  as- 
sumed the  same  risk  for  which  the  plaintiff  had  been  held  liable. 
The  rule  in  reference  to  reinsurance  is  well  expressed  in  the  syl- 
labus !n  Yonkers  &  K.  T.  Fire  Ins.  Co.  v.  Hoffman  Fire  Ins.  Co.,  6 
Bob.  (K.  T.)  816,  as  foUows: 

"The  contract  of  reinsarance  ts  totally  distinct  from  and  unconnected  with 
the  {ffUnltlve  insumnce,  and  the  reinsured.  In  order  to  recover  against  the 
lelUDier,  must  iffove  the  extent  ta  the  loss  in  the  same  manner  as  the  original 
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iosurer  must  hare  It  proved  against  talm.  No  distinction  exists  between  poU- 
clea  of  relnsarance  and  other  or  first  policies  in  respect  to  the  nature  or  extent 
of  the  proof  required.  Before  reinsurers  can  recoTor  the^  must  show  that  the; 
have  paid  a  TUlid  claim,  which  can  osHj  be  done  by  showing  that  the  primitive 
Insurers  had  a  risk  iqton  the  subject  Insured,  and  that  such  subject  was  de- 
stroyed." 

The  case  cited  arose  ander  a  fire  insnrance  policy,  but  id  Parsons 
on  Marine  Insurance  (volume  1,  pp.  299,  300),  where  a  reference  to 
the  authorities  may  also  be  found,  it  is  said: 

"This  lias  been  held  In  the  case  of  fire  Insurance,  and  we  hare  no  doubt  but 
that  the  same  principle  would  be  held  applicable  to  a  case  of  marine  insurance." 

In  the  present  instance,  as  stated,  the  uncontradicted  evidence  is 
that  there  was  no  general  form  of  marine  insnrance  policy  in  use, 
and  that  reinsurance  companies  do  not  always  assume  the  same  risk 
as  the  original  insurers;  and  with  such  evidence  it  cannot  be  in- 
ferred that,  because  the  defendant's  policy  was  one  of  reinsurance, 
it  must  necessarily  have  covered  the  same  risk  as  the  plaintiffs  orig- 
inal policy,  or  the  risk  covered  by  the  general  average  bond.  In  Sun 
Mut.  Ins.  Co.  T.  Ocean  Ins.  Co.,  107  U.  &  486,  27  L.  £d.  337,  the  ^1- 
labuB  correctly  snmrnarizes  the  (pinion  as  follows: 

"Where,  In  a  suit  In  admiralty  by  one  Insurance  company  against  another 
upon  a  contract  of  reinsurance,  it  became  essoEtUU  for  the  libelant  to  sbow 
that  the  risk  which  It  had  assumed  was  the  same  as  that  insured  against  by 
the  policy  sued  on,  and  the  circuit  court  asserted  the  Identity  of  the  Insurance, 
not  In  the  findings  of  fact,  but  as  a  c(uicluslon  of  law,  the  question  on  appeal 
Is  not  whether  that  might  be  true  as  a  presumption  or  inference  of  fact  upou 
the  circumstances  stated  In  the  findings,  but  whether,  upon  the  facts  found,  it 
must  be  true  as  a  matter  of  law.  •  •  •  The  exaction  of  Infonnation  In 
some  Instances  may  be  greater  In  a  case  at  reinsurance  than  as  between  the 
parties  to  an  original  insurance." 

The  fundamental  error  underlying  the  plaintiff's  argument  is  in 
the  assumption  that  in  all  cases  of  reinsurance  it  will  be  taken  for 
granted  tlmt  the  policies  are  identical,  as  to  the  risk,  with  the  orig- 
inal policy.  Here  there  is  no  competent  proof  that  the  subject  of 
the  risk  was  the  same,  the  plaintifl  contenting  ita^  with  (KSering 
in  evidence  a  form  of  policy  of  relnsarance  issuM  by  the  Pacific  Cora-  | 
pany  to  some  third  party,  and  from  which,  if  good  for  any  purpose, 
it  was  intended  to  show  that  the  risk  reinsured  against  was  identical 
with  the  original  policy  issued  by  the  {daintiff.  When  we  advert 
again  to  the  fact  that  there  were  different  contracts  of  reinsurance, 
it  will  be  seen  that  the  admission  of  this  pc^cy  in  evidence  was 
error,  for  the  reason  that  it  was  entirely  incompetent  and  inconcln- 
sive  upon  the  fact  sought  to  be  proved. 

Nor  do  we  think  that  the  admission  of  liability  in  the  letters  signed 
by  the  receiver  are  condusive,  for  the  reason  that  they  were  sent 
without  knowledge  of  the  facts,  and  in  reliance  upon  the  claim  of  the 
plaintiif  that  the  Pacific  Company  was  indebted  upon  a  policy  of  rein- 
surance. It  will  be  noticed  that  in  one  of  the  first  letters  the  re-  | 
ceiver  requested  the  production  of  the  policy  of  reinsurance,  which  ! 
was  never  produced;  and  his  admission  must  be  taken  as  qualified 
by  the  other  facts  appearing  that  he  was  without  knowledge  or  in- 
formation in  regard  to  the  terms  of  the  policy,  and  could  not,  even 
If  he  wished,  as  against  the  other  creditors  of  the  corporati(m,  bind 
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the  estate  except  for  the  payment  of  a  valid  claim.  Here  the  proof 
of  claim  was  never  famished  to  ths  ddtendant^  nor  waa  it  given  upon 
the  triaL 

WiQiont  discnssing  the  other  questions,  we  think,  for  the  reason 
that  the  plaintiff  failed  to  sustain  the  burden  placed  upon  it  to  show 
that  the  policy  of  reinsurance  covered  the  same  risk  on  loss  for  which 
it  was  held  responsible  in  the  Pennsylvania  courts,  the  judgment 
mast  be  reversed,  and  a  new  trial  ordered,  with  costs  to  tbe  appel- 
lant to  abide  the  event.   All  concur. 


AliliBN  T.  FOWLER  &  WBLLS  00.  i 

(Sopreme  Conrt,  Appellate  Dlvlston.  FInt  Deinrtment  December  8,  1899.) 

L  Plxadings — Ofekiho  Default. 

Default  In  failing  to  serve  a  reply  cannot  he  opened;  a  copy  tbereoC  not 
beiag  annexed  to  tlie  motion,  and  tbe  affidavit  not  dlacloBlng  the  nature  of 
the  reply. 

&  DnOOVBBT. 

Discovery  and  inspection  of  defendanf  i  books  will  not  be  allowed  ^aln- 
tiff;  no  reason  being  shown  why  tlie  same  Is  necesaary  to  enable  him  to 
serve  his  reply,  and  Inspection  tiiereof  to  enable  him  to  prepare  not  being 
allowable  till  the  case  Is  at  Issue. 

Appeal  from  f^ecial  term,  New  York  county. 

Action  by  Ghilion  B.  Allen  against  the  Fowler  &  Wells  Company. 
From  an  order  opening  plaintiff's  default  in  failing  to  serve  a  reply, 
and  allowing  a  discovery  and  inspection  of  d^enduit's  books,  die- 
fendant  appeals.  Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  RUMSEY, 
McLAUaHIJN,  and  INGBAHATtf,  JJ. 

Samuel  Keeler,  for  ai^lant. 
Ghilion  B.  Allen,  in  pro.  per. 

RUMSEY,  J.  This  order  must  be  reversed.  It  is  a  well-settled 
role  that  when  one,  being  in  default  for  failure  to  serve  a  pleading, 
mov^  for  leave  to  open  the  default,  a  copy  of  the  pleadings  must 
be  ann^ed  to  the  motion  papers.  Stem  v.  Knapp,  62  N.  Y.  Super. 
Ct  X4;  Powers  v.  Trenor,  3  Hon,  3.  Not  only  did  the  plaintiff  neg- 
lect to  serve  a  copy  of  his  proposed  reply,  but  It  is  impracticable  to 
ascertain  fh>m  his  affidavit  what  the  nature  of  that  repfy  ia.  The 
motion,  therefore,  for  leave  to  serve  a  reply,  should  have  been  denied. 

From  an  examination  of  the  counterclaim  in  the  answer,  it  is  not 
possible  to  divine  any  reason  why  the  discovery  and  inspection  of 
the  defendant's  books  was  necessary  to  enable  the  plaintiff  to  serve 
his  reply.  If  the  facts  set  up  in  his  affidavit  entitled  the  plaintiff 
to  the  discovery  and  inspection  at  all,  it  is  for  the  purpose  of  en- 
abling him  to  prepare  for  the  trial,  and  such  relief  will  not  be  given 
him  for  snch  a  pnrpose  antil  the  case  is  at  issue.  In  the  most  favor- 
aUe  view  that  can  be  taken  for  the  plaintiff,  his  application  was  pre- 
matore.  Xhat  motion  ahonld  have  also  been  denied. 
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The  order  at  ^cial  term  must  therefore  be  reversed,  with  |10 
costs  and  disbnrBements,  and  the  motion  denied,  with.  9^0  costB. 
All  concur. 


OHBISTIANSBN  T.  MENDHAM  et  aL 
(Snpreme  Gonrt,  Appellate  Division,  Flrat  Department.  Decemlwr  8.  180&) 

1,  RbFLEVIN— JURTSDIOTION. 

Though  no  notice  waa  served  nnder.Code  OlT.  Proc.  |  172S,  for  tetnn 
of  property  replevied,  the  judgment  for  return  thereof  cannot  on  this 
ground  be  attacked  for  want  of  jurisdiction;  this  being  no  more  thsn  u 
error  to  be  corrected  on  appeal. 

X  Same— tiURBTIBS— JcDGuasT  aoaikst  Priroifau 

Judgment  against  plaintiff  In  replevin,  being  valid  and  binding  against 
blm.  Is  valid  and  Undlng  against  tale  snretles. 

Appeal  from  appellate  term. 

Action  by  Simon  Christiansen  against  Louis  B.  Mendham  and  oth- 
ers. From  an  order  of  the  appellate  term  of  the  supreme  court  (59 
K.  Y.  Supp.  1100)  affirming  a  judgment  of  the  general  term  of  the 
Kew  York  City  court  (56  N.  Y.  Supp.  655),  which  affirmed  a  judg- 
ment of  the  trial  term  thereof  for  idlaintitC,  said  Mendham  appeals. 
Affirmed. 

Argued  before  VAN  BRUOT,  P.  J,,  and  McLAUGHUN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Franklin  Bien,  for  appellant. 
Abraham  Goldfarb,  for  respondent. 

O'BRIEN,  J.  The  present  action  is  against  sureties  on  an  under- 
taking given  in  replevin.  It  aj^ears  that  Ada  McCobb  began  an 
action  in  replevin  to  recover  possession  of  a  seal  skin  sack,  alleging 
it  to  be  her  property.  The  com^^aint  was  dismissed,  and  the  judg- 
ment was  against  the  plaintiff  for  $88, — being  the  amount  for  work 
claimed  to  have  been  done  in  r^iring  the  sack, — and  for  a  return 
of  the  sack  to  the  def^dant,  with  the  right  to  retain  poasession 
thsteat  until  the  sum  waa  paid.  Thereafter  a  motion  waa  made  in 
the  special  term  of  the  city  court  to  vacate  and  aet  aside  said  judg- 
ment, which  was  denied,  and  an  appeal  from  the  order  denying  suoh 
motion  was  then  taken  to  the  general  term  of  the  city  court,  and 
from  the  order  affirming  the  order  of  the  special  term  an  appeal  was 
taken  to  the  appellate  term  of  the  supreme  court.  After  the  nn- 
succesflful  effort  to  get  rid  of  the  judgment,  and  the  refusal  by  the 
IffincipaiB  to  satisfy  it,  this  action  was  brought  against  the  sureties 
on  tke  undertaking  given;  only  one  of  them  having  been  sorred. 
namdy,  the  appellant,  Louis  B.  Mendham,  who.  seeks  to  avoid  his 
liability  upon  the  plea  that  the  judgment  rendered  in  the  rqilevin 
action  was  rendered  without  warrant  of  law,  and  without  jurisdic- 
tion in  the  court  to  rendor  it, — ^the  point  made  being  that  the  deteid- 
ant  in  the  re^evin  action,  who  waa  the  plaintiff  here,  failed  to  serve 
a  notice  demanding  a  return  of  the  property,  as  required  hy  section  ! 
1726  of  the  Code  of  Civil  Procedure.  By  referring  tn  the  opinion 
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denjing  the  motion  to  Bet  aside  the  judgment  in  the  replevin  ac- 
tion (McGobb  V.  ChriBtiansen,  28  Misc.  Rep.  119,  59  N.  Y.  Supp.  303), 
it  will  be  aeen  tiiat  the  qaestion  here  sought  to  be  raised  was  pre- 
sented and  disposed  of.  It  was  therdn  held,  as  stated  in  the  head- 
note  to  the  opinion,  that: 

"Where  replevin  1b  brought  by  the  owner  of  a  chattel,  and  It  Is  takea  from 
the  possesflton  of  the  bailee  for  hired  work  npon  It  of  lens  value  than  the  chat- 
tel. Badgment  in  favor  of  the  latter  may  propciiy  fix  the  value  of  the  work,  and 
provide  that,  if  the  sum  be  not  collected,  the  chattel  BbaU  be  delivered  to  the 
bailee;  and  this  althou^  he  has  not  served  npcm  the  plaintlfC  an^  notice  for 
a  return  of  the  diatteL  Siudi  an  actiMi  1b  controlled  by  snbdlvlalon  2  of  sec- 
tion 1727,  and  not  by  section  1725.  of  said  Code." 

It  is  onnecessary  for  us  to  decide  this  qaestion  again  urged  bj  ap- 
pelant, or  to  adopt  the  conclusion  reached  by  the  learned  appellate 
term,  further  than  to  consider  its  binding  force  and  effect.  The  ap- 
pelant was  a  surety  on  the  bond,  and  therefore  bound  by  the  judg- 
ment against  his  principal.  This,  of  course,  involves  the  idea  that 
the  judgment  was  a  valid  and  binding  one,  and  does  not  destroy  or 
take  away  the  right  of  the  snret7  to  aBsail  the  validity  of  the  judg- 
ment for  want  of  jurisdiction  in  the  court  that  rendered  it.  We  do 
not  think,  however,  that  the  question  las  to  whether  a  notice  was  or 
was  not  served  under  section  1725  is  a  jurisdictional  one.  In  Brown 
on  Jurisdiction  (section  la)  it  is  said: 

"Jorlsdlctlon  over  the  subject-matter  Is  the  right  of  the  court  to  exercise 
jndtelal  power  over  that  class  of  cases,— not  the  principal  case  before  it,  bat, 
imtho-.  the  abstiHct  power  to  try  a  case  of  the  kind  or  character  of  the  one 
pending;  and  not  wfaetiier  the  partlcnlar  case  is  one  that  presents  a  canse  of 
action,  or  nnder  the  particular  facts  Is  triable  befwe  the  court  In  which  It  is 
pmdlng,  because  of  some  inherent  facta  which  exist,  and  may  be  developed 
during  the  trial." 

And  in  the  footnote  the  same  anthor  qnotes  from  a  decision  the 
mle  as  follows: 

"JorlsdictioD  of  the  subject-matter  Is  power  to  adjudge  concerning  the  gen- 
ml  question  involved,  and  is  not  dependent  upon  the  state  of  facts  which  may 
appear  In  a  particolar  case  arising,  or  whldi  is  claimed  to  have  arisen,  nnder 
that  general  qaestion." 

hx  the  replevin  action,  the  court  assuming  to  render  judgment 
had  undoubted  jurisdiction  over  the  parties  and  the  subject-matter; 
and  the  form  of  the  judgment,  depending  upon  the  proof  offered,  was 
for  the  detmoination  of  the  court,  and  any  error  in  its  form,  or  in 
the  rdief  accorded,  could  only  be  correcteid  npon  appeal.  Having, 
however,  been  afl8rmed,  and  the  defect  now  pointed  out  not  being, 
in  our  opinion,  jurlBdictional',  we  do  not  think  that  a  surety  can  at- 
tack collaterally  a  judgment  binding  upon  his  principals.  Harrison 
T.  CaaA,  87  N.  Y,  572;  Casonl  v.  Jerome,  58  N.  Y.  315,  322.  In  other 
words,  the  defendant  here  bound  himself  as  surety  in  an  under- 
taking in  replevin  given  in  the  case  of  McCobb  v.  Christiansen;  and, 
the  judgment  therein  rendered  being  valid  and  binding  against  tiie 
plaintiff  ther^,  it  is  valid  and  binding  against  her  surety. 

The  order  dioiild  be  afflrtned,  with  coats.  All  coneor. 
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ISHAEL  t.  ISRAEL  (two  cases). 

(Snpreme  Conrt,  Appellate  I>iTlid<Hi,  Pint  Department  December  8,  1809^ 

Depositions  Db  Bene  Esse— Failubb  to  File— Filing  Nunc  Pro  Tunc. 

Where,  after  Issue  Joined  In  actions  between  husband  and  wife  for  an 
absolute  divorce  and  separation,  respectirely,  tbe  bnsband,  oa  application, 
obtained  leave  to  take  tbe  testimony  of  a  witness  aboot  to  depart  from  the 
state,  which  testimony  was  taken  and  certified,  bnt,  through  InadveiteDce, 
was  not  filed  in  the.  comity  clerk's  office  within  10  days  thereafter,  as  re- 
quired by  Code  GiT.  Proc.  i  880,  the  husband,  having  paid  the  reteree's  and 
stenographer's  fees,  was  entitled,  on  motion,  to  an  o^r  granting  leave  to 
file  such  testimony  nunc  pro  tunc. 

Api)eal  from  special  term,  New  York  county. 

Actions  for  divorce  and  separation  between  Abraham  Israel  and 
Tillie  B.  Israel.  From  orders  denying  motions  to  file  nunc  pro  tunc 
the  deposition  of  a  witness  taken  de  bene  esse,  Abraham  Israel 
appeals.  Reversed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  McLAUGHUN,  PATTEB- 
SON,  O'BRIEN,  and  INGRAHAM,  JJ. 

John  Brooks  Leavitt,  for  appellant 
Moses  Weinman,  for  respondent. 

McLaughlin,  J.  These  actions  were  brought,  the  former  to 
procure  an  absolute  divorce,  and  the  latter  for  a  s^taration.  After 
issne  had  been  joined  in  both  of  them,  the  husband  applied  for  and 
obtained  an  order  to  take  the  testimony  of  a  witness  who  was 
about  to  leave  the  state.  The  testimony  of  this  witness  was  duly 
taken  and  certified  by  the  referee  appointed  to  take  it  The  at- 
torney for  the  husband,  through  inadvertence,  failed  to  file  the 
deposition  in  the  ofiace  of  the  clerk  of  the  county  in  which  the 
action  was  pending  within  10  days  after  the  same  had  been  certified 
by  the  referee,  as  required  by  section  880  of  the  Code  of  Civil  Pro- 
cedure. He  thereupon,  upon  an  affidavit  showing  such  inadver 
tence,  and  that  he  had  paid  the  referee's  fees  to  the  amount  of 
f60,  and  stenographer's  fees  to  the  amount  of  $70,  applied  to  the 
court  for  leave  to  file  the  same  nunc  pro  tunc  No  affidavits  were 
read  in  opposition  to'  the  motion,  but  the  learned  justice  at  special 
term  denied  the  motion, — upon  what  ground  we  are  unable  to  say, 
since  no  opinion  was  rendered  by  him.  We  think  the  motion 
should  have  been  granted.  The  attorney  for  the  husband  had  ap- 
plied in  good  faith  to  take  the  testimony  of  the  witness,  who  wa« 
about  to  depart  from  the  jurisdiction  of  the.  court,  had  paid  the 
referee's  and  stenc^rapher's  fees,  and  he  ought  not  to  be  de^H^ved 
of  the  benefit  of  this  testimony;  especially  since  it  is  not  even 
suggested  that  the  failure  to  file  the  deposition  within  the  time 
specified  in  the  section  of  the  Code  referred  to  has  been  or  can  be 
of  any  injury  to  the  other  party  to  the  actions. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
flO  costs  and  disbursements^  and  the  motion  granted,  with  |I0 
costs.  All  concor. 
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KREISER  T.  CITY  OF  NEW  YORK. 
(Snpreme  Oonrt,  Appellate  DiTlslon,  First  Department.   December  8,  1899.) 

XHTanFUEADBR 

Defendant's  appUcatlon  to  Interplead  M.  in  an  action  by  R.  as  assignee 
of  K.  is  improperlr  granted.  It  appearing  merely  tbat  M.,  a  Judgment  cred- 
itor of  K..  bad  served  defendant  with  an  order  in  supplementary  proceed- 
ings to  answer  as  to  a  fand  belonging  to  K.,  and  tbat,  on  tbe  bearing, 
defendant  testified  to  tbe  filing  of  tbe  assignment  of  tbe  fund  to  R..  and 
that  tiie  rapiriementary  proceedings  were  then  dropped,  tbougfa  M.'s  attor< 
ney  makes  affidavit  tbat  be  brieves  IC  Intotdi  to  bring  proceedings  to  set 
aside  tbe  usUinment;  no  facts  Mng  allseed  ibowlng  tbat  M.  bad  any- 
right  to  set  aside  the  assignment. 

Appeal  from  special  term.  New  York  county. 

Action  hy  Rose  Kreiser  against  the  city  of  New  York.  From  an 
order  granting  a  motion  for  interpleader,  plaintiff  appeals.  Be- 
versed. 

Argued  before.  VAN  BRtJNT,  P.  J.,  and  McLAUGHLIN.  PAT- 
TERSON, O^RIEN,  and  INGRAHAM,  JJ. 

James  A.  Douglas,  for  appellant. 
John  S.  Melcher,  for  John  L.  Melcher, 
Terence  Parley,  for  respondent. 

INGRAHAM,  J.  The  plaintiff  brought  an  action  to  recover  the 
amount  deposited  by  one  Samuel  Kreiser  with  the  city  of  New  York, 
the  complaint  alleging  that  the  said  Samuel  Kreiser  had  duly 
sold,  assigned,  and  transferred  to  this  plaintiff  his  claim  and  cause 
of  action  therefor  on  S^tember  16, 1898;  and  it  appeared  that  such 
assignment  was  on  that  day  duly  filed  in  the  office  of  the  comptrol- 
ler of  the  city  of  New  York.  The  defendant  applied  for  an  order 
interpleading  one  John  Melch»,  upon  the  ground  that  tbe  said 
.Melcher  had  obtained  a  judgment  against  the  said  Samuel  Kreiser, 
and  had  on  the  27th  day  of  September,  1898,  s«*red  upon  the  comp 
troller  of  the  city  of  New  York,  as  a  third  party,  an  order  in  sup- 
plementary proceedings  requiring  the  comptroller  to  appear  before 
one  of  the  justices  of  this  court,  to  be  examined  concerning  a. 
certain  fund  of  belonging  to  the  said  Samael  Kreiser.  It 
app^ured  that  the  said  order  was  served,  and  tbat  a  representative 
of  the  comptroller  was  examined  on  October  3,  1898,  and  that  the 
said  representative  testified  to  the  filing  ot  the  assignment  of  the 
said  fund  by  the  said  Samuel  Kreiser  to  the  plaintiff.  The  third* 
party  proceeding  then  appears  to  have  been  dropped,  and  subse- 
quently Samuel  Kreiser  was  examined  in  supplementary  proceed- 
ings, and  a  receiver  of  his  property  was  appointed.  No  further  pro* 
ceedings  seem  to  have  been  instituted  by  Melcher  against  the  city. 
Melcber's  attorney,  in  an  afSdavit  submitted  on  this  motion,  statea 
that  he  is  advised  and  believes  that  Melcher  intends  to  bring  pro- 
ceedings to  set  aside  said  assignment;  but  it  is  nowhere  stated 
that  Kreiser  has  made,  or  does  make,  any  claim  against  the  city 
of  New  York,  to  recover  the  possession  of  this  sum  involved  in 
this  action. 
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We  hare  held  that  it  is  neceseary  not  only  to  establiBh  tbe  fact 
that  a  claim  is  presented,  bnt,  in  addition,  to  show  that  such  claim 
hew  some  reasonable  foundation.  Stevenson  t.  Insurance  Ca,  10 
App.  Div.  235,  41  N.  Y.  Supp.  964;  Post  v.  Emmett,  40  App.  Div. 
479,  58  N.  Y.  Supp.  129.  Upon  this  state  of  the  record,  it  would 
appear  that  no  substantial  claim  has  been  made  against  the  city 
for  the  payment  of  this  sum,  and  that  upon  the  facts,  so  far  as  they 
appear,  there  is  no  substantial  objection  to  the  right  of  the  plain- 
tiff to  the  fund.  "So  facts  are  alleged  to  show  that  Melcher  has 
any  right  to  set  aside  the  assignment.  It  was  filed  with  the  comp- 
troller before  the  third-party  proceeding  was  commenced,  and  noth- 
ing is  shown  to  justify  a  finding  that  Melcher  has  any  claim  to  the 
fund  in  controversy. 

We  think  the  order  was  improper,  and  that  it  should  be  reversed, 
with  flO  costs  and  disbursements  against  the  city,  and  the  motion 
denied,  with  flO  costs.   All  concur. 


(44  App.  Dir.  469.) 

PBOPLB  ex  rel.  CISCO  v.  SCHOOL  BOARD  OF  BOROUGfH  OF  QTiEENS, 

NEW  TORK  CITY. 

(Supr^e  Court,  Appellate  Division,  Second  Department  November  21,  1800.) 

PuBLto  BcHoou— AonaaioN  op  CoLOBaD  Children. 

Consolidated  School  Law  (2  Rev.  St  [9th  Ed.]  p.  1606)  tit.  15,  S  28,  ai> 
thorlzlns  a  city  to  establish  separate  schools  for  colored  children,  to  be 
supported  In  the  same  ■manner  and  to  the  same  extent  ejs  the  schools  for 
white  children,  and  to  be  famished  equal  facilities  for  instructloa.  is  not 
incoDslBtent  with  Const  art.  9,  S  If  declaring  that  the  legislature  shall  pro- 
vide for  "a  system  of  free  common  schools,  wherein  all  the  children  of  this 
state  may  be  edncated." 

Appeal  from  special  term,  Suffolk  county. 

Mandamus  proceedings,  on  the  relation  of  Elizabeth  Cisco,  against 
the  school  board  of  the  borough  of  Qoeens,  New  York  Ci^.  From 
an  order  denying  a  peremptory  writ,  rdator  appeals.  Affirmed. 

Argued  before  GOODRIGH,  P.  J.,  and  CULLEN,  BAKTLETT, 
HATCH,  and  WOODWARD,  J  J. 

George  Wallace,  for  appellant 
William  J,  Garr,  for  respondent 

GOODRICH,  P.  J.  The  relator,  Mrs.  Cisco,  Is  a  colored  woman, 
the  mother  of  several  children,  and  resides  in  the  Fourth  ward  of 
the  borough  of  Queens.  She  applied  to  the  special  term  for  a  per-, 
emptory  writ  of  mandamus  directing  the  school  board  of  the  borou^ 
of  Queens  to  admit  her  children  to  the  common  or  public  schools, 
and  to  make  no  distinction  in  the  case  on  account  of  their  color. 
Her  moving  affidavits  show  that  her  children  are  entitled  to  admis- 
sion to  the  common  schools  of  the  borough  in  tbe  former  village  of 
Jamaica,  which  is  now  all  embraced  in  one  school  district;  that  she 
applied  to  the  principal  of  a  primary  school  known  as  the  "Brenton 
Avenue  School"  to  admit  her  children  to  that  school;  that  she  was 
directed  to  a^^  to  the  High  School,  of  which  Mr.  Jennings  was 
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principal,  having  charge  of  the  admission  of  children  to  the  several 
schools;  tiiat  he  refosed  to  admit  the  children  to  the  Brenton  Avenue 
School,  on  the  ground  that  ^npt.  Stevens  had  directed  that  colored 
children  should  not  be  admitted  to  what  are  called  "white  schools"; 
and  that  Mr.  Jennings  said  he  would  assign  them  to  school  No.  4S, 
which  is  a  separate  school  for  colored  children.  The  return  shows 
that,  at  the  time  of  Mrs.  Cisco's  application  for  the  admission  of  her 
children,  school  48  was  in  all  respects  equipped  like  other  schools, 
with  teachers  of  equal  ability,  and  was  conducted  as  a  school  for  all 
grades  up  to  and  including  the  sixth  grade,  as  specified  in  the  course 
of  study  adopted  by  the  school  board  of  the  borough  of  Queens,  and 
that  when  pupils  had  passed  through  that  grade  th^  were  assigned 
to  the  seventh  grade  in  the  Central  Grammar  School,  No.  47,  and, 
upon  graduation  therefrom,  to  the  High  School,  which  is  a  depart- 
ment of  school  47.  The  relator  has  stipulated  that  she  does  not  con- 
troTcrt  these  facts  as  to  the  organization  of  the  separate  school  and 
the  qualification  of  the  teachers,  and  ''rests  her  case  solely  on  the 
fact  that  her  <^ldren  were  refused  admission  to  the  common  school 
on  account  of  their  color."  We  are  thus  brought  to  the  simple  ques- 
tion whether,  under  the  provisions  of  the  consolidated  school  law 
(2  Bev.  St.  [9th  Ed.]  p.  1497),  a  colored  child  can  be  refused  admit- 
tance to  the  80-call^  **white  public  schools"  wherever  separate 
schools  of  equal  grade  have  been  provided  within  the  district  for 
colored  children. 

Section  28  (title  15)  of  the  consolidated  school  law  is  a  re-enact- 
ment,  in  exact  words,  of  section  1  of  title  10  of  an  act  to  revise  and 
consolidate  the  general  acts  relative  to  public  instruction,  chapter 
665  of  the  Laws  of  1864,  known  as  the  "Common  School  Act."  It 
reads  as  follows: 

"Sec.  2S.  Tbe  school  authorities  of  any  city  or  Incorporated  village,  the 
scboolfl  of  which  are  or  shall  be  organised  under  title  eight  (rormeriy  nine)  of 
tlilB  act.  OT  under  special  act,  may,  wh«i  they  shall  deem  It  expedient,  estab- 
lish a  separate  school  or  separate  schools  for  the  Instruction  of  children  and 
youth  of  African  descent,  resident  therein,  and  over  five  and  undCT  twenty-one 
years  of  age;  and  such  school  or  schools  shall  be  supported  In  the  same  manner 
and  to  the  same  extent  as  the  school  or  schools  supported  therein  for  white 
children,  and  they  shall  be  subject  to  the  same  rules  and  regulations,  and  be 
furnished  with  facilities  for  Instruction  equal  to  those  furnished  to  the  white 
schools  therein.** 

This  section  of  the  act  of  1864  was  under  consideration  by  the 
conrt  of  ai^teals  in  the  case  of  People  v.  Gallagher,  93  N.  Y.  438,  aqd 
was  held  to  be  valid  and  constitutional.  The  court  decided  that  the 
school  authorities  have  power,  when  in  their  opinion  the  interests 
of  education  will  be  promoted  thereby,  to  establish  schools  for  the 
exclusive  education  of  colored  children,  and  that  when  such  schools 
are  established,  and  provided  with  equal  facilities  for  education, 
colored  children  may  be  excluded  from  the  schools  provided  for  the 
white  children.  It  is  not  decorous  for  this  court  to  analyse  the  rea- 
SMUB  of  the  court  of  appeals  for  that  decision,  which  rmains  the 
law  of  this  state.  But  the  learned  counsel  for  the  appellant  contends 
that  the  authority  of  that  case  has  been  shaken  by  the  subsequent 
opinion  of  that  conrt  in  People  v.  King,  110  N.  Y.  418, 18  N.  B.  245, 
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1  L.  R.  A.  293,  a  case  which  related  to  the  exclusion  of  a  colored  mau 
from  a  skating  rink  or  place  of  public  amusement,  under  section  383^ 
of  the  Penal  Ckide,  which  reads  as  follows: 

"Sec  388.  A  person  who:  1.  Exdudes  a  citizen  of  this  state,  by  reason  of 
race,  color  or  prsrloiu  condition  o£  aerrltnde,  from  the  equal  enjoyment  of 
any  acconunodatlon,  fadUty  or  priTllege  fiimlshed  by  innke^>erB  or  common 
carriers,  or  by  owners,  manasen,  or  lessees  of  theatres  or  other  places  of 
amusement,  or  by  teachers  and  officers  of  common  schools  and  public  Institu- 
tions of  learning,  or  by  cemetery  associations;  or  *  *  *  la  guilty  of  a 
misdemeanor.   •   •  •" 

This  case  of  People  t.  King  famines  no  analogy  to  the  case  at 
bar.  The  entertainment  offered  in  one  of  such  places  is  not  equiva- 
lent to  that  offered  iu  another.  No  person  may  be  denied  admis- 
sion to  any  one  of  such  places  which  be  may  prefer  to  aelect.  Placea 
of  public  amusement  are  for  the  furnishing  of  particular  ^tertain- 
ment.  Each  differs  from  all  others.  Each  is  sni  generis.  Admis- 
sion to  one  not  being  the  equivalent  of  admission  to  any  other,  equal 
enjoyment  is  prevented  by  the  refusal  of  admission  to  any  one  of 
them.  But  can  it  be  said  that  a  colored  person  or  a  white  pereon 
may  demand  a  particular  seat  in  such  a  place  of  amusement?  May 
not  the  proprietor  assign  a  place  within  his  house  of  amusement 
which  each  person  may  occupy,  provided  the  occupant  has  "equal 
enjoyment"  of  the  entertainment,  and  the  assignment  is  bona  fide? 
It  has  been  held  that  common  carriers  of  passengers  by  water 
may  assign  different  sleeping  cabins  for  colored  and  white  female 
passengers,  provided  they  are  equal  in  quality  and  convenience  to 
both  alike.  The  Sue  (D.  0.)  22  Fed.  843.  In  Green  v.  City  of  Bridge- 
ton,  Fed.  Cas.  No.  5,754,  and  in  Murphy  v.  Railroad  Co.  (0.  C.)  23 
Fed.  637,  the  same  rule  was- applied  to  passengers  on  railroad  trains, 
where  separate  cars  were  provided  for  white  and  colored  people; 
and  the  same  doctrine  has  been  applied  to  seats  at  a  table  in  the 
dining  room  of  a  steamboat  (McGuinn  v.  Forbes  [D.  C]  37  Fed.  639)  ; 
and  t£e  general  {Kindple  is  recognized  in  the  Case  of  the  Civil  Bights 
Bill,  1  Hughes,  541,  Fed.  Cas.  No.  18,258.  Through  all  these  cases 
runs  the  principle  that  the  accommodations  or  facilities  must  be 
equal  in  all  respects,  and  the  separation  bona  fide;  and  this  is  the 
doctrine  announced  in  all  the  cases  which  have  come  under  our  ob- 
servation. The  Gallagher  Case  was  decided  in  1883,  and  the  King 
Case  in  1888;  and  these  cases  had  declared  the  law  in  force  at 
those  dates,  at  which  time  the  Penal  Code  had  been  enacted.  Hhe 
new  constitutional  principle  of  1894  was  promulgated  in  view  of 
the  law,  statutory  and  common,  then  existing,  and  must  be  construed 
ifith  reference  thereto.  People  v.  Roberts,  91  Hun,  117,  34  N.  Y. 
Supp.  641,  and  36  N.  Y.  Supp.  677.  We  find  nothing  inconsistent 
between  the  announced  law  and  this  new  provision.  The  present 
constitution  (article  9,  §  1)  provides  that  "the  legislature  shall  pro- 
vide for  the  maintenance  and  support  of  a  system  of  free  common 
schools  wherein  all  the  children  of  this  state  may  be  educated."  This 
provision  requires  no  more  than  that  equal  facilities  in  public  schools 
shall  be  furnished  to  all  children,  white  and  blat^,  ^ike.  It  cannot 
be  tortnred  into  a  declaration  that  shall  bring  into  c(Hiflict  with  it 
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the  principle  declared  in  the  Gallag^ler  Case.  We  think  this  is  em- 
phasized by  section  13  of  the  address  which  the  convention  issued 
to  the  people,  explaining  the  new  features  of  the  constitution,  where 
it  was  said,  "We  have  required  the  legislature  to  provide  for  free 
schools,  in  which  all  the  children  of  the  state  may  be  educated." 
In  other  words,  the  constitution  only  requires  that  free  schools;  with 
vqaaX  facilities,  shall  be  furnished  for  all  alike.  It  seems  to  as  that 
the  fundament  error  in  the  appdlanf  s  contention  is  the  assump- 
tion Uiat  the  children  in  question  are  excluded  from  the  public 
schools  in  violation  of  this  section  of  the  constitution.  The  record 
shows  that  they  are  excluded  only  from  a  particular  school,  not  from 
all  schools.  For  illustration,  the  children  may  insist  upon  their  right 
of  admittance  to  school  No.  47  or  school  No.  48.  They  cannot  in- 
sist upon  admittance  to  a  particular  one  of  such  schools,  as,  for  in- 
stance, to  No.  47,  by  virtue  <rf  their  own  preference  of  that  school, 
80  long  as  equal  facilities  are  provided  in  school  No.  48.  The  pur- 
pose of  the  constitution  is  to  i^ovide  free  common  schools,  wherein 
all  children  of  this  state  may  be  educated;  and,  as  it  is  admitted  in 
the  present  record  that  facilities  equal  to  those  of  other  schools  are 
provided  in  school  No.  48,  the  relator's  contention  of  exclusion  from 
the  benefits  of  the  common-school  education  fails.  This  view  finds 
justification  in  Pierce  v.  Trustees,  46  N.  J.  Law,  76,  where  the  su- 
preme court  of  New  Jersey  had  under  consideration  the  statute  of 
that  state  (Lava  1881,  p.  186)  which  provided  that  no  child  "shall  be 
excluded  from  any  puUic  schocd  in  this  state  on  account  of  his  or 
her  religion,  nationality  or  color,"  and  held  that  the  colored  children 
of  the  relator  were  entitled  to  admission  to  any  school.  But  it  is 
evident  that  the  decision  was  based  on  the  plain  language  of  the 
statute,  which  is  very  different  from  that  of  our  own  state  now  under 
consideration.  It  may  also  be  said,  and  such  was  the  decision  of 
the  supreme  court  of  the  United  States  in  Pressor  v.  Illinois,  116  U. 
fi.  252,  6  Sup.  Ct.  580,  29  L.  Ed.  615,  that: 

"It  Is  only  the  privileges  and  immnnltles  of  citizens  of  the  United  States  that 
the  claase  relied  on  was  intended  to  protect.  A  state  may  pass  laws  to  regu- 
late  tlie  privileges  and  Immiuiitles  of  its  own  citizens,  provided  that  la  so  dolcK 
ft  does  not  abridge  their  privileges  and  loimuiiities  as  citizens  of  the  United 
States." 

It  is  easy  to  see  that  the  education  of  children  was  not  devolved 
by  the  constitntion  of  the  United  States  upon  the  federal  govern- 
ment, and  conseqaently  is  reaorved  to  the  several  states.  Over  that 
subject  the  states  retain  suiveme  control.  We  are  not  concerned 
with  the  policy  of  the  legislature  in  regard  to  the  establishment  of 
separate  schools  for  colored  children.  The  court  of  appeals,  in  the 
Gallagher  Case,  declared  the  power  of  establishing  such  schools  to 
be  resident  in  the  legislature;  and  we  find  neither  any  case,  nor 
any  suggestion  of  the  appellant's  counsel  as  to  subsequent  legisla- 
tion, which  weakens  the  binding  authority  of  that  case. 

It  follows  that  the  order  should  be  affirmed,  but,  under  the  circum- 
^^tances,  without  costs.   All  concur. 
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GOETTING  V.  CITY  OF  NBW  YORK. 
(Snpreme  Conrt,  Trial  Term,  New  York  County.   December  7,  1809.) 
JtmoEs— Salart. 

Where  there  Is  a  fixed  salary  attached  to  the  office  ot  judge  of  a  court, 
the  incumbent  la  entitled  to  salary  from  the  date  of  bis  appointment, 
whether  he  peif  onoed  any  duties  or  not,  since  it  la  an  incident  of  bis  office, 
and  Is  not  meanmd  tty  tike  dntlM  be  actimUy  jf&Utnm,  or  is  called  npon 
to  perform. 

Action  by  Adolph  Qoetting  against  the  city  of  New  York.  Judg- 
ment for  plaintiif. 

Warren  Leslie  and  J.  A.  O'Gorman^  for  plaintiBC. 
John  "Whalen  and  Chaa.  Blandy,  for  defendant. 

HcADAM,  J.  The  plaintiff  was  duly  appointed  Jaetiee  of  the 
Fourth  district  mnnlcipal  court,  borough  of  Brooklyn,  in  the  city 
of  New  York,  January  4,  1898,  pui^uant  to  section  1352  of  the 
Greater  New  York  charter.  The  office  existed  on  that  day,  and 
the  plaintiff,  after  taking  the  official  oath,  performed  whatever 
judicial  functions  the  law  permitted  him  to  perform  during  that 
month,  and  became  entitled  to  the  salary  fixed  by  law  as  an  inci- 
dent of  the  office.  Fitzsimmons  v.  City  of  Brooklyn,  102  N.  Y.  536, 
7  N.  £.  787.  The  defendant  contends  that  because  the  Jastices' 
courts  and  the  office  of  justice  of  the  peace  in  the  borough  of  Brook- 
lyn were  not  abolished  until  midnight  of  January  31, 1^8  (Charter, 
§§  1350, 1384),  and  the  municipal  court  justices,  who  were  to  exercise 
on  an  enlarged  plan  the  powers  of  the  superseded  officials,  were 
not  to  bare  possession  of  the  rooms  assigned  for  holding  their 
courts  until  February  1,  1898  (Id:  §  1380),  when  the  machinery 
of  their  courts  was  to  go  in  full  and  active  operations,  the  salary 
belonging  to  the  office  did  not  commence  until  that  day.  Such 
a  result  could  follow  only  the  mistaken  notion  that  a  fixed  salary 
belonging  to  a  judicial  office  must  be  earned  by  the  incumbent 
before  it  is  recoverable  by  him.  Such  a  salary  is  not  measured  by 
the  duties  the  official  actually  performs  or  is  called  upon  to  pei^ 
form,  and  is  recoverable  without  regard  to  the  labora  imposed, 
or  the  manner  of  their  performance.  As  the  court  said  in  Fiti- 
simmons  v.  City  of  Brooklyn,  supra: 

"We  have  often  hdd  that  there  is  no  contract  between  the  officer  and  the 
state  or  municipality  by  force  of  which  salary  is  payable.  That  belongs  to 
him  as  an  Incident  of  his  office,  and  so  long  as  he  holds  it;  and,  when  improp- 
erly withheld,  be  may  sue  for  It  and  recover  it.  When  be  does  so,  he  is  en- 
titled to  its  fun  amount,  not  by  force  of  any  contract,  but  because  the  law  at- 
taches'It  to  the  office." 

Section  1374  of  the  charter  provides  that  the  justices  of  the 
municipal  court  shall  constitute  the  board  of  justices  on  and  after 
January  1,  1898,  with  power  to  elect  a  president,  establish  rutes, 
etc.,  which  shows  that  whatever  duties  were  connected  with  the  ot- 
ganization  of  the  board  devolved  npon  the  plaintiff  and  his  asso- 
ciates during  the  month  of  January,  1898,  and  these  duties  pertain- 
ing to  their  office  were  performed  by  them  in  conrmtion  aasem- 
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bled.  There  is  no  variation  in  oflQcial  salaries  on  account  of  light 
or  heavy  work,  or  the  total  absence  of  work, — a  feature  that  may 
perhaps  have  attracted  some  to  official  life,  and  led  to  the  repeated 
me  of  that  much-abused  term,  "sinecure." 

There  is  no  defense,  and  the  plaintiff  is  entitled  to  judgment  for 
|4Gt66,  the  salary  from  January  4,.  189S,  till  February  1,  1898, 
with  interest 


BBOADWAT  THEATRE  GO.  t.  DBSSAU  00. 
^npnme  Conrt,  Appellate  Division,  Flnt  Department  Deo^ber  8*  1899.) 

L  CoBPOKATioNa— Ultba  Vires  CoNXRACT—ExKcimoir— Bvidbkcb. 

Since  the  secretary  and  treasurer  of  a  corporation  organized  for  mining, 
Bmeltlng,  and  manufacturing  ores,  etc.,  has  no  Implied  authority  to  enter 
Into  a  contract  for  the  production  of  a  theatrical  performance  refunal  to 
allow  plaintiff  in  an  action  against  the  corporation  for  breach  of  such  con- 
tract to  Introduce  it  In  evidence  after  proving  the  signature  of  the  aecre- 
tary  and  treasurer,  merely,  waa  proper. 

1  SuiB— Ratification. 

Acts  and  declaratloiu  of  the  president  and  secretary  and  treaeorer  of  a 
eorporatlcm,  without  action  by  either  directors  or  8tockh<^rs,  on  losoffl- 
clent  to  show  ratification  by  the  corporation  of  an  ultra  vires  contract 

Appeal  from  trial  term,  New  York  county. 

Action  by  the  Broadway  Theatre  Company  against  the  D^wan 
Company.  From  a  judgment  dismissing  ^e  complaint,  plaintift  ap- 
peals. Affirmed. 

Argued  before  VAJJ  BRUNT,  P.  J.,  and  BABRETT,  RUMSEY, 
McLAUGHLDf,  and  INOBAHAM,  JJ. 

W.  £.  Oaruochan,  for  appellant 
Esek  Cowen,  for  respondent. 

BAKBETT,  J.  The  action  is  for  the  breach  of  a  written  con- 
tract with  regard  to  the  production  of  a  play.  The  plaintiff  was  to 
furnish  the  theater  and  its  accessories;  the  defendant,  the  {day 
and  the  performers.  The  plaintiff  is  a  domestic,  the  defendant  a 
foreign,  corporation.  The  purposes  for  which  the  latter  was  organ- 
ized, as  specified  in  its  articles  of  incorporation,  are  mining,  smdt- 
ingf  and  manufacturing  ores,  metals,  and  minerals,  and  sdllng  or 
dealing  in  steel  products.  In  its  answer  the  defendant  denied  that 
it  entered  into  the  contract  alleged  in  the  complaint.  Indeed,  it  de- 
nied ereiy  allegation  of  the  complaint,  except  the  fact  of  incorpora* 
tion.  It  then  pleaded  afBrmatively — First,  in  substance,  that  the 
contract  was  idtra  vires;  second,  that  Simon  Dessau,  who,  as  its 
secretary  and  treasurer,  signed  the  contract,  did  so  without  author- 
ity, and  that  the  malung  of  this  contract  was  not  within  the  course 
of  his  duties. 

Upon  the  trial  the  plaintiff  proved  Dessan*s  signatnre  to  the  con- 
tract, and  then  offered  it  in  evidence.  It  was  not  admitted,  and  the 
plaintiff  excepted-  The  ruling  was  correct.  The  contract  had  no 
relation  to  the  business  of  the  corporation,  as  specified  in  its  articles. 
The  burden  was  consequently  on  the  plaintiff  to  prove  special  an- 
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thority  to  execute  it.  Oliis  barden,  at  that  stage  of  tlte  trial,  waa 
entirely  independent  of  the  l^al  effect  of  what  may  have  been  dtne 
nnder  the  agreement  upon  the  qneetion  of  ultra  rires.  Even  woe 
the  defendants  liable,  as  contended,  because  of  the  partial  execution 
of  the  contract,  although  inherently  ultra  vires  (as  to  which  we  ex- 
press no  opinion),  still,  as  upon  its  face  it  waa  outside  of  the  ordi- 
iiary  business  of  the  corporation,  it  was  inadmissible  until  special 
authority  to  execute  it  was  shown.  There  can  be  no  implied  au- 
thority upon  the  part  of  the  secretary  and  treasurer  oi  a  corporation 
to  execute  an  apparently  ultra  vires  contract  Such  an  implication 
can  only  relate  to  contracts  made  in  the  ordinary  course  of  the  cor 
porate  business,  and  within  the  scope  of  its  articles.  When  the  con- 
tract goes  outside  the  widest  scope  of  that  business,  as  evidenced 
by  the  articles,  the  least  that  can  be  required  of  one  who  claims  un- 
der the  instrument  is  that  authority  to  make  it  should  be  shown.  It 
may  then  be  admitted  in  evidence,  and  the  effect  of  partial  execn 
tion  upon  the  further  question  of  ultra  vires  would  follow.  We  do 
not  mean  to  intimate  tiiat  special  authority  to  execute  such  a  con- 
tract may  not  be  inferred  from  its  ratification  by  the  corporation. 
But  the  diiflcnlty  here  is  tiiat  proof  of  ratification  was  not  ^ven  or 
offered.  The  only  proof  which  was  offered  on  that  head  were  the 
declarations  and  acts  of  the  secretary  and  the  president.  The  sec- 
retary could  not  ratify  it  himself.  He  had  no  more  authority  to  do 
this  than  he  had  to  execute  it.  He  was  not  the  corporation.  The 
same  observations  apply  in  a  degree  to  the  president,  although  that 
ofQcer  happened  here  to  be  the  owner  of  all  but  some  four  shares 
of  the  stock.  The  plaintiff  neither  offered  a  resolution  of  the  board 
of  directors  anthorizing  or  ratifying  the  contract,  nor  the  acquies- 
cence of  all  the  stockholders.  It  is  therefore  be^ng  the  question 
to  say  that  the  contract  was  in  process  of  execution  when  tiie  breach 
occurred. 

It  follows  that  the  declarations  of  the  president  and  the  acts  of 
the  secretary  were  without  binding  force  upon  the  real  qnestioo, 
namely,  the  admissibility  of  the  contract.  The  corporation,  as  soch, 
was  not  connected  with  it,  either  in  its  origin  or  execution. 

It  follows  that  the  complaint  was  properly  dismissed,  and  the 
judgment  should  be  affirmed,  with  costs.   All  concur. 


SABIN  V.  KENDRICK. 
(Supreme  Court  Appellate  Division,' First  Department.   December  8.  1899.) 

BUPLOYE— GbODHD  for  DISCHARGE. 

A  traveling  salesman  may  be  discharged  for  violation  of  contract;  be 
having  deliberately  disobeyed  iDBtrnctions  not  to  sell  below  a  certain  price, 
and  then -sought  to  deceive  his  employer  la  reference  thereto. 

Appeal  from  judgment  on  report  of  referee.' 

Action  by  William  E.  Sabin  against  William  A.  Kendrick.  From 
a  judgment  for  plaintiff  on  the  decision  of  a  referee,  defendant 
appeals.  Beversed. 
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Argaed  before  VAN  BBUKT,  F.      and  BAEBEirr,  BUMBET. 

McLaughlin,  and  ingraham,  jj. 

William  H.  Sage,  for  appellant 

J.  Aspinwall  Hodge,  Jr.,  for  respondent. 

McLaughlin,  J.  This  action  was  brought  to  recover  a  balance 
alleged  to  be  due  the  plaintiff  for  services  rendered  under  a  writ- 
ten contract.  There  have  been  three  trials.  On  the  first,  the  re- 
sult was  unsatisfactory  to  both  parties,  and  the  verdict  was,  by 
consent,  set  aside.  On  the  second,  the  complaint  was  dismissed, 
but  on  appeal  the  judgment  was  reversed,  and  a  new  trial  ordered. 
Sabin  t.  Keudrick,  55  App.  Div.  443,  55  N.  T.  Supp.  840.  On  the 
third,  tile  referee  to  whom  the  isanes  were  aent  reported  in  favor 
of  the  plaintiff,  and  from  the  judgment  entered  upon  his  report 
the  defendant  has  appealed.  Upon  the  trial  before  the  referee, 
it  appeared:  That  on  the  27th  day  of  January,  1890,  the  plaintiff 
and  the  firm  of  G.  1.  Mix  &  Co.,  of  which  the  defendant  is  the  suc- 
cessor, entered  into  a  contract,  of  which  the  following  is  a  copy: 

.  "YalesviUe,  Conn.,  January  2?.  1890. 

"It  Is  beieb7  agreed  iKtween  O.  I.  Mix  &  Go.  and  W.  E.  Sabin  that  the  said 
W.  E.  Sabin  18  to  travel  and  sell  goods  for  the  said  G.  I.  Mix  &  Co.  for  the 
year  1890,  for  which  services  the  said  G.  I.  Mix  &  Co.  are  to  pay  him  at  the 
rate  of  $1,500  per  year  for  the  time  engaged  in  their  serrlce,  providing  that  the 
expense  of  selling  by  him  does  not  exceed  8%  of  his  net  sales;  the  said  G.  I. 
Mix  A  Go.  to  pay  all  legitimate  traveling  expenses. 

"G.  I.  Mix  &  Go. 
"W,  E.  Sabin." 

— ^That  in  pursuance  of  this  contract  the  plaintiff  rendered  serviceB. 
That  he  made  two  trips,  one  commencing  about  the  Ist  of  February 
and  ending  about  the  1st  of  April,  and  the  other  commencing  short- 
ly after  the  1st  of  April  and  ending  about  the  let  of  June.  That 
during  each  trip  he  made  certain  sales,  and  on  his  return  delivered 
to  G.  I.  Mix  &  Go.  a  memorandum  of  his  expenses,  from  which 
it  appeared  that  the  expenses  of  the  first  trip  were  11  per  cent, 
of  the  total  sales  made,  and  on  the  last  trip,  about  13  per  cent. 
It  also  appeared  that  when  the  contract  was  executed,  and  the 
plaintiff  commenced  to  render  services  to  the  defendant  under 
it,  he  was  furnished  by  the  firm  with  a  schedule  of  prices  at  which 
be  was  to  sell,  and  he  was  then  told  that  he  must  not  sell  below 
that  price.  The  terms  upon  which  he  was  authorized  to  sell  were 
60  per  cent  off  the  list  price,  and  then  10  per  cent  off  the  remainder. 
On  the  second  trip  he  sold  certain  goods  to  the  Wyeth  Hardware 
Manufacturing  (Company  at  a  price  less  than  he  was  authorized  to 
sell,  viXL  60  per  cent  off  the  list  price,  then  10  per  cent,  off  that, 
and  6  per  cent,  off  the  rmainder.  When  he  made  this  sale  he 
forwarded  to  the  d^endant  a  memorandnm  of  it,  bat  he  did  not 
indicate  that  he  had  sold  at  a  price  less  than  he  was  authorized 
to  sell,  and  the  defendants  did  not  learn  of  that  fact  until  the 
Wyeth  Company  settled  for  the  purchase  made  by  it  On  or  shortly 
after  the  plaintiff's  return  from  the  second  trip,  he  was,  by  letter 
dated  Jane  21, 1890,  discharged;  and  one  of  the  grounds  assigned 
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therefor  was  that  he  had  disobeyed  bis  instmctioiiB,  by  selling 
lower  than  his  authorized  prices,  and  this  vas  <me  of  the  detoiaeB 
alleged  in  the  defendant's  answer. 

As  to  the  plaintiff's  making  the  sale  to  the  Wyeth  Company  con- 
trary to  his  instrnctions,  and  at  a  less  price  for  the  goods  than  he 
was  authorized  to  sell,  there  was  at  the  trial  no  dispute  between 
the  parties.  Two  witnesses  on  behalf  of  the  defendant  testified 
that  the  plaintiff  actually  sold  goods  to  the  Wyeth  Company  at  a 
less  price  than  he  was  authorized  to  sell,  and  that  the  plaintiff, 
when  his  attention  was  called  to  the  fact,  admitted  it,  and  that 
the  order  for,  or  memorandum  of,  the  sale,  forwarded  by  the  plain- 
tiff, indicated  that  the  sale  had  been  made  upon  the  terms  authw- 
ized,  viz.  60  per  cent,  off  the  selling  price,  and  10  per  cent  off  the 
remainder.  The  plaintiff,  notwithstanding  he  was  recalled  as  a 
witness  after  the  testimony  of  these  witnesses  had  been  given,  did 
not  deny  it;  neither  did  he  offer  any  explanation  of  hia  conduct 
in  making  this  sale.  Insubordination  and  disobedience  of  orders 
waA  one  of  the  grounds  assigned  by  the  defendant  for  the  plaintifTs 
discharge.  It  was,  as  we  have  seen,  one  of  the  defense  relied 
upon;  and  the  testimony  referred  to,  unqualified,  unexplained, 
and  uncontradicted,  was,  in  and  of  itself,  sufficient  to  justify  the 
discharge  and  sustain  the  defense.  A  salesman  employed  to  sell 
goods  at  a  given  price,  and  instructed  not  to  sell  below  that  price, 
who  deliberately  disobeys  the  instructions,  and  then  seeks  to  de- 
ceive his  principal  in  reference  to  it,  violates  his  contract  of  em- 
ployment, and  may  be  summarily  discharged  therefor.  It  is  said 
that  the  damages  sustained  by  the  defendant  by  reason  of  the  sale 
to  the  Wyeth  Company  were  small.  This  is  of  no  Importance. 
The  insubordination  being  admitted, — at  least,  not  denied, — the 
defendant  had  a  legal  right  to  discharge  the  plaintiff.  The  extent 
of  the  damages  could  not  destroy  op  change  that  right  It  is  not 
difficult  to  see  that  a  disobedience  of  instructions  by  a  traveling 
salesman  as  to  the  price  at  which  goods  are  to  be  sold  might  entail 
a  very  serious  loss  upon  the  principaL  Fair  dealing  requires  that 
all  customers  should  be  treated  alike.  A  different  price  to  different 
customers  for  the  same  class  or  kind  of  goods  would  not  only  create 
dissatisfaction  among  the  customers,  but  it  might,  and  very  likely 
would,  tend  in  no  small  degree  to  destroy  the  confidence  which 
they  had  in  the  seller. 

'Hie  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event   All  concur. 


UOCCIA  T.  NEW  TORK  CENT.  &  H.  S.  B.  CO. 
(Snpreme  Ooart  Ai^IIate  Division,  First  DcgTortment.   December  &  ^90:) 
Mahter  and  Servant  —  Injcrt  to  Sbrvaht  —  Nroliobkcb  —  Ooittiiibctort 

KBai.tattNCB— EVIDBNCB. 

Decedent  was  employed  in  defeodant'B  train  yard  to  clean  snow  from 
lU  switches.  In  making  up  trains  in  the  yard  it  was  uBiial  to  start  a  car 
In  charge  of  a  brakeman  towards  others  to  which  It  was  Intended  to  be 
coupled;  the  car  numlng      Its  own  momentmn.  nil»  mvOiod  had  been 
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used  for  many  years,  and  there  was  apparently  no  safer  one  known,  to 
prevent  accidents.  A  car,  started  thus,  on  a  very  slippery  morning,  ap- 
proached a  switch  where  deceased  was  at  work.  The  hrakeman,  who  wa» 
at  tall  post,  Bhouted  at  him,  bat  vlthont  efEect  He  then  attempted  to  ap- 
ply tike  bralte»  which  was  In  apparent  good  order;  but  be  waa  noaUe  t» 
stop  the  car,  which  ran  orer  and  killed  deceased.  There  waa  nothtaig  to 
obstruct  his  Tlew  ot  the  car.  or  distract  hia  attention  bo  as  to  prevent  htm 
(Eom  bearing  the  brakeman's  cry;  and  the  warning  did  not  apprar  to  have 
been  bunffldent.  nor  the  hrakeman  Incompetent  to  handle  the  car,  whleb 
was  not  shown  to  be  moving  with  greater  force  than  was  necessary  to 
make  the  connection.  if«Id  not  to  show  defendant's  negligence,  but  tend- 
ing to  show  decedenf s  failure  to  use  ordinary  care  In  the  perfcomance  of 
hla  woA. 
0*men,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Maria  Moccia^  as  administratrix  of  Felix  Mocda,  de- 
ceased, against  the  New  York  Central  &  Hudson  Biver  Railroad  Com- 
pany, for  the  death  of  plaintiff's  intestate.  From  a  judgment  for  de- 
fendant, dismissing  the  complaint,  plaintiff  appeals.  A^fflrmed. 

Argned  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  O'BRIEN, 
and  mOBAHAU,  JJ. 

Morris  Cukor,  for  appellant. 
Charles  O.  Paulding,  for  req)ondent. 

INORAHAM,  J.  The  plaintiff's  intestate  was  employed  by  the 
defendant  at  the  Melrose  Yard,  located  in  the  city  of  New  York, 
and  was  on  the  morning  of  January  1,  1898,  engaged  in  cleaning  the 
switches  in  the  yard  of  snow.  The  Melrose  Yard  commences  at 
abont  149th  street,  and  runs  to  161st  street  There  are  in  this  yard, 
aboot  250  tracks,  and  a  lai^e  number  of  switches.  The  yard  wav 
used  in  making  np  the  trains  for  the  defendant's  road,  and  the 
method  adopted  seems  to  have  been  to  separate  the  cars,  and  th^- 
push  each  car  upon  a  separate  track.  Ths  car,  being  in  charge  of 
u  bi-akeman,  is  then  run  by  its  own  momentum  until  it  is  joined  te 
other  cars.  On  this  morning  in  question  a  train  consisting  of  four 
cars,  under  the  charge  of  an  engineer,  conductor,  and  brakeman, 
was  brought  to  the  yard  for  the  purpose  of  distributing  the  cars. 
The  rear  car  was  detached  from  the  others,  and  was  shoved  upon 
one  of  the  tracks.  It  was  a  very  slippery  morning.  The  brakeman 
in  charge  of  the  car  as  it  was  being  pushed  back  was  at  his  poet. 
As  the  car  was  shoved  back,  he  saw  tlie  deceased  upon  the.  track, 
and  hollowed  at  him,  but  the  deceased  took  no  notice.  The  brake- 
man  attempted  to  apply  the  brake,  which  was  apparently  in  good 
order,  but  was  unable  to  stop  the  car,  and  it  ran  over  the  de- 
•  ceased,  killing  him.  There  was  nothing  to  obstruct  the  view  of  the 
ear.  So  far  as  appears,  there  was  nothing  to  prevent  the  deceased 
from  bearing  the  shout  of  the  brakeman.  The  deceased  took  no  no- 
tice of  the  car,  and  made  no  effort  to  get  out  of  its  way.  No  rea- 
Hm  is  shown  why  the  deceased  failed  to  hear  the  warning  of  tbe 
brakeman;  nor  is  there  evidence  to  show  that  such  a  signal  was 
not  snfQcient  to  protect  the  deceased,  if  he  had  paid  attention  to  it. 
The  method  adopted  by  the  defendant  in  making  up  the  trains  had 
been  in  use  for  maqy  years,  and  there  is  no  evidence  to  show  that  any- 
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accident  bad  reenlted  from  the  method  adopted,  or  that  any  other 
method  could  have  been  adopted  which  would  have  been  safer,  or 
have  better  protected  the  men  at  work  in  the  yard,  or  that  any  rules 
or  regulations  could  have  been  provided  by  the  defendant  which 
would  have  prevented  the  accident.   There  appears  to  have  been  no 
negligence  on  the  part  of  the  brakeman  or  any  of  the  other  employ^ 
which  caused  the  accident   So  far  as  appears,  the  inability  of  the 
brakeman  to  stop  the  car  was  the  result  of  the  slippery  condition 
of  the  track,  as  no  other  cause  is  alleged  or  shown.  When  the  de- 
ceased accepted  employment  in  this  yard,  he  must  have  known  tiie 
object  for  which  the  yard  was  used,  and  the  methods  adopted  by  ' 
the  defendant  in  making  up  its  trains,  and  he  must  have  accepted 
the  risks  incident  to  an  employment  in  such  a  yard  under  the  condi- 
tions actually  existing.   It  does  not  appear  that  there  were  any 
other  trains  in  the  neighborhood,  or  anything  at  that  time  to  ob-  \ 
struct  the  deceased's  view  of  the  train,  or  to  distract  his  attention.  I 
so  that  by  ordinary  observation  he  would  not  have  been  enabled  to 
see  the  approaching  car,  or  tMt  ordinary  attention  to  the  surround  j 
ing  conditions  would  not  have  enabled  him  to  hear  the  warning 
which  was  given.    From  tliis  state  of  facts,  it  would  seem  to  be  im- 
possible to  say  that  there  was  evidence  of  negligence  on  the  part 
of  the  defendant.   The  case  is  entirolv  different  from  that  of  Doing 
V.  Railroad  Oo.,  151  N.  Y.  585,  45  N.  E.  1028.    In  that  case  the  plain- 
tiffs intestate  was  working  in  a  shop  with  closed  doors.   The  agents 
of  the  company,  desiring  to  place  a  car  loaded  with  scrap  iron  near  j 
the  door  of  this  shop,  started  tl^  car  on  its  wf^  to  the  sAiap  at  a  speed  | 
so  great  that,  notwithstanding  the  efforts  of  the  brakeman  npon  i 
the  car,  it  crashed  into  the  shop,  and  killed  the  plaintifTs  intestate  j 
while  at  work.   The  court  held  that  upon  the  evidence  in  that  case  i 
the  jury  could  have  found  that  the  practice  of  kicking  or  shunting  I 
cars  upon  the  tracks  in  the  direction  of  the  doors  of  the  repair  shop  ' 
wa^  known  to  the  defendant,  and  that  the  danger  to  be  ap{H'ehended  ! 
from  such  practice  was  so  obvious  that  the  defendant,  in  the  proper  j 
discharge  of  the  duties  which  it  owed  to  its  onploy^,  was  bound  to  | 
guard  against  it  by  proper  rules  and  regulations,  so  ^r  as  that  was  | 
reasonable  and  practicable.   There  was  also  evidence  in  that  case  ! 
to  show  that  the  brake  was  out  of  order,  or  would  not  work.  And 
the  reversal  was  put  on  the  ground  that  it  was  a  question  whether  i 
the  men  were  using  a  car  with  a  defective  brake;  or  if  the  men  were 
acting  without  any  known  rule  or  regulation,  and  simply  following  a 
dangerous  practice  sanctioned  by  time  and  custom,  the  result  might 
be  imputed  to  the  neglect  of  the  defendant  in  omitting  to  change 
the  method  of  doing  tiie  work  and  adopting  a  safer  one,  and  that '  . 
the  deceased  had  no  means  of  guarding  against  such  a  peril,  as  it  I 
was  impossible  for  him  to  see  the  approaching  car,  even  if  the  work  | 
at  which  he  was  employed  would  permit  him  to  be  on  the  lookout, 
since  the  doors  were  closed,  and  there  were  no  windows.    Here  the 
facts  are  entirely  different.   The  deceased  was  not  employed  to  work  ' 
in  a  shop  with  closed  doors,  and  where  he  could  not  anticipate  that 
a  car  would  be  shoved  in  upon  him.   He  was  at  work  upon  switches 
over  which  cars  were  constantly  passing,  and  it  was  obvious  that 
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Uis  eafety  required  him  to  keep  a  lookout,  and  watch  for  the  signals 
of  ai^roaching  cars.  In  the  other  case  it  was  obriotuly  a  danger- 
ous practice  to  shore  cars  towards  a  ^op  filled  with  workmen,  with 
such  force  that  the  car  woald  break  into  the  shop  and  thus  endanger 
the  men  therein  employed.  In  this  case  it  does  not  appear  that  this 
car  was  moved  with  any  greater  force  than  was  necessary  to  accom- 
plish the  object  in  view,  viz.  moving  this  car  down  to  the  other  cars 
stored  in  the  yard.  The  element  of  danger  that  the  defendant  yfos 
bound  to  guard  against  in  the  case  cited  was  that  there  was  a  shop 
in  which  men  were  working  in  the  neighborhood,  and  that  the  cars, 
propelled  towards  the  shop  without  being  sufbciently  controlled, 
would  endanger  those  in  the  shop,  if  the  brake  did  not  work.  Here 
there  was  no  such  danger  apparent,  and  the  fact  that  the  car  was 
not  stopped  does  not  appear  from  the  evidence  to  have  been  caused 
by  the  failure  of  the  brake  to  work,  but  by  the  condition  of  the  track. 
This  case  is  unlike  Crowe  v.  Railroad  Co.,  70  Hun,  37,  23  N.  Y.  Supp. 
1100. 

It  is  also  claimed  that  the  brakeman  was  incompetent,  bat  there 
is  no  evidence  to  sustain  such  a  finding,  ^e  brakeman  testified 
that  at  this  time  he  was  a  brakeman,  and  had  been  steadily  working 
as  such  for  about  two  weeks,  but  that  prior  to  the  Ist  of  January 

he  had  been  in  the  defendant's  employ  for  a  year  or  more  switching 
and  braking;  that  he  has  been  in  tliis  yard  all  this  time.  There  was 
not  a  particle  of  evidence  to  show  that  he  was  not  a  competent  man, 
or  that  he  did  not  at  that  time  do  all  that  could  be  done  to  stop  the 
car  and  prevent  the  accident.  There  is  nothing  to  justify  a  charge 
that  the  company  had  been  negligent  in  employing  him  or  continu- 
ing him  in  its  employment,  as  he  had  not  been  shown  to  be  inat- 
tentire  to  his  duties  or  negligent  before  the  time  of  this  accident 
We  think,  therefore,  that  there  was  nothing  to  show  negligence  on 
the  part  of  the  defendant,  but,  on  the  contrary,  the  accident  appears 
to  have  been  caused  by  a  failure  of  the  deceased  to  use  ordinary  care 
in  the  performance  of  the  work  in  which  he  was  engaged. 

It  follows  that  the  judgment  was  right,  and  should  be  affirmed, 
with  costs.  An  concur,  except  O'BRIEN,  f .,  who  dissents. 


VON  DKN  DBIESCH  v.  BOHKIO  et  a1. 
(Saprone  Gotat,  Appellate  Division,  First  Department   Decanter  8.  1889;) 

PabT1B»— BOKD  TO  DlSCBASOB  UbCHAHIO'B  LiBN. 

The  owner  of  tbe  property  Is  a  Dccessary  party  to  an  action  on  a  bond 
to  discharge  a  mechanic's  lien,  conditioned.  If  anch  owner  shall  pay  any 
judgment  In  favor  of  plaintiff  in  an  action  to  enforce  the  lien,  the  obliga- 
tion shall  be  void;  the  sureties  being  entitled  to  have  It  adjudged  against 
fhe  owner  what  the  amount  of  the  Ueo,  If  any,  1b, 

Appeal  from  special  term,  New  York  county. 

Action  by  Albert  Von  Den  Driesch  against  Annie  Rohrig  and 
Ferdinand  Holm  and  others.  From  an  order  denying  motion  of 
tald  Rohrig  and  Holm  to  strike  the  cause  from  the  calendar,  they 
appeal.  BeTersed. 
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Argned  before  VAN  BBUNT,  P.  X,  and  McLAUGHLIN,  PATTEB- 
SON,  aBBIEN,  and  INQBABAM,  JJ. 

Lealje  R  Palmer,  for  appellants. 
Simon  Saltan,  for  respondent 

PATTEBSON,  J.  The  defendants  Annie  Bohrig  and  Holm 
are  snreties  npon  a  bond  given  npon  the  discharge  nnder  the  stat- 
ute of  a  mechanic's  lien  filed  by  the  plaintiff  against  certain  real 
property  in  the  city  of  New  York  of  which  William  F.  Rohrig  was 
the  owner.  This  action  is  by  the  lienor  to  enforce  the  bond.  The 
owner,  the  sureties,  and  a  snbcontractor  are  parties  defendant. 
The  owner  was  not  served  with  the  summons,  and  has  not  appeared. 
The  sureties  and  the  subcontractor  were  served,  and  they  have  an- 
swered the  complaint.  The  plaintiff  filed  a  note  of  issue  and  the 
eaase  was  pnt  by  him  on  the  special  term  calendar,  and  notice  of 
trial  was  served  by  him  on  tlie  answering  def  aidants.  ^Dierenpon 
tile  snreties  moved  the  court  to  strike  the  cause  from  the  calei^ar 
<m  the  ground  the  note  of  issue  was  prematurely  filed,  and  that 
they  should  not  be  compelled  to  go  to  trial  in  the  absence  of  the 
owner  from  the  suit,  or  at  least  until  service  of  process  was  made 
npon  him,  and  he  became  in  default  The  motion  was  denied,  and 
the  sureties  appeal. 

The  liability  of  these  sureties  is  strictissimi  juris.  The  condition 
Hi  their  bond  is  that  if  Bohrig,  his  heirs,  etc.,  shall  well  and  truly 
pay  any  and  all  judgments  which  may  be  rMidered  against  the 
properly  in  favor  of  the  plaintiff  in  any  action  or  proceeding  to 
raforce  the  lien  the  obligation  shall  be  void,  etc.  It  was  formerly 
A  question  whether  the  recovery  of  a  judgment  establishing  a  right 
to  a  lien,  and  its  extent  and  amount,  was  not  a  condition  precedent 
to  a  right  of  action  on  the  bond  against  the  snreties;  but  it  was 
settled  in  Morton  v.  Tucker,  145  N.  T.  244,  40  N.  E.  3,  that  the  es- 
tablishment of  the  lien  and  the  enforcement  of  the  liability  of  the 
snreties  may  be  in  one  suit  in  equity  against  all  parties  in  interest. 
The  undertaking  of  the  surety  it  is  there  said,  Is  ''to  pay  the  amount 
dne  which  it  should  be  adjudged  is  owing  to  the  plaintiff  charge- 
able against  the  property  by  issue  of  the  notice  of  lieu,"  and  that 
by  the  statute  "it  was  evidently  intended  that  the  bond  should 
take  the  place  of  the  property,  and  become  the  subject  of  the 
lien,"  and  that  "the  action  is  in  equity,  brought  undo'  the  statute, 
in  which  all  of  the  persons  interested,  including  the  sureties  on  the 
Iwnd,  are  made  parties."  and  the  relief  against  them  is  for  the 
amount  that  maji  be  determined  to  be  payable  upon  the  lien.  To 
sndh  an  action  tiie  owner  is  a  necessary  party.  The  snreties  are 
•entitled  to  have  it  adjudged  as  ag^nst  him  what  the  amount  of 
ithe  lien,  if  anything,  is.  Here  it  is  asserted  by  the  plaintiff  tiiat 
the  owner  cannot  be  served  with  the  summons,  because  he  is  out 
of  the  jurisdiction,  but  service  may  be  made  by  publication,  under 
aubdivision  5  of  section  438  of  the  Code  of  Civil  Procedure. 

The  OTder  should  be  reversed,  with  flO  costs  and  disbursementSi 
and  the  motion  granted,  with  flO  costs.  All  concur. 
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BACHBACH  et  aL  T.  liEVKNTRITT. 

(SiqweBe  Oourt,  Appellate  DMbIou,  rtiat  Dq^artment  December  8.  ISM.) 

AaSIOITMSITT  TOR  BENEFIT  OF  CREDITOBS— COSTHAGTB  FOR  PbKFKBEHCU— -COH- 
flTBUCTION— LBASE. 

PlatntUCs,  to  ban  tbeir  dalm  against  defendant's  assignor,  for  past-dae 
rent,  made  a  preference  In  bis  general  assignment,  agreed  tbat  n^tber  tbe 
assignor  nor  hts  assignee  shonld  be  chargeable  with  any  rent  of  tbe  prem- 
ises to  accrue  for  Joly,  August,  and  September.  After  the  assignment, 
plaintiffs'  said  claim  was  paid  In  full.  After  proTidlng  toe  tbe  preference 
above,  tbe  agreement,  with  respect  to  what  should  be  done  wltb  the  un- 
expired term  of  the  lease,  declared  tbat  tbe  title  to  the  lease  should  pass 
to  tbe  assignee,  who  might  sublet  tbe  premises,  upon  condltiou  that  the 
new  tenant  should  be  acceptable  to  plaintiffs,  and  should  procure,  before 
August  1.  1897,  a  person  to  guaranty  tbe  payment  of  tbe  rent  for  said 
monttas  of  July,  August,  and  September,  and  that,  "upm  tbe  failure  of 
Mid  tenant  to  procure  such  guaranty,  •  •  •  tbls  agreement  sball  ter- 
minate and  become  Told,"  the  premises  to  be  surrendered  to  plaintiffs,  "and 
the  rent  for  so  much  of  said  term  as  shall  then  have  expired  shall  at  once 
become  payable";  also  that,  unless  a  tenant  was  procured  by  September 
aotfa.  premises  were  to  be  surrendered  baclc  to  tbe  landlords  on  tbat  date. 
Betd,  tbat  tbe  latter  declarations  of  the  agreement  do  not  make  tbe  as- 
signee liable  for  tbe  rent  of  the  month  of  July,  since  his  exemption  from 
liability  therefor  was  a  condition  precedent  to  granting  tbe  preference  to 
IrtalDtfffls'  past-due  claim,  but  contemplate  payment  therefor  by  tbe  tenant 
to  be  fomid. 

Appeal  from  special  term,  New  York  county. 

Action  liy  David  Bachrach  and  another  against  Qeorge  M.  Leren- 
tritt,  as  assignee,  etc>  Judgment  for  defendant,  uid  plaintiffs  ap- 
peal. Affirmed. 

Argued  before  VAN  BRIINT,  P.  J.,  and  PATTERSON,  (yBBIEN, 
McIiAUQHLIN,  and  INGIIAHAM,  JJ. 

W.  O.  WilMm,  for  appellants. 
S.  P.  Goldman,  for  respondent. 

PAn^BRSON,  J.  This  appeal  is  from  a  judgment  entered  upon  a 
dismissal  of  the  complaint  in  an  action  for  rent  of  certain  premises 
in  the  city  of  New  York,  of  which  the  i^intiffs  were  lessors,  and 
one  S.  W.  Richards  the  lewee.  The  term  was  to  begin  on  the  1st 
day  of  September,  1893,  and  end  on  the  1st  day  of  May,  1903,  the 
rent  to  be  paid  in  equal  monthly  payments,  in  advance,  on  the  Ist 
day  of  each  and  every  month  during  the  term.  On  the  10th  of  June, 
1S97,  Richards  made  an  assignment  for  the  ben^t  of  creditors  to 
the  defendant.  At  that  time  there  were  arrearages  of  rent  due. 
On  the  day  preceding  the  assignment,  terms  of  an  agreement  between 
the  landlords,  the  lessee,  and  the  intended  assignee  were  agreed  upon 
relating  to  tiie  rent  in  arrear  and  to  the  unexpired  term  of  the 
lease.  That  agreement  was  reduced  to  writing,  and  signed  by  the 
parties.  It  is  dated  the  9th  of  June.  The  action  is  brought  against 
the  assignee  to  recover  rent  of  the  premises  for  the  month  of  July, 
1897,  upon  the  theory  that,  by  the  terms  of  the  agreement  referred 
to,  die  assignee  has  become  bound  to  pay  rent  for  that  month,  nnder 
the  covenant  his  assignor  containeil  in  the  lea«e.  The  assignee 
went  into  possession,  and  it  is  conceded  would  be  liable  for  the 
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rent,  unless  he  is  absolved  from  that  liability  by  the  terms  of  the 
agi-eement  of  June  9th.  The  only  question  before  the  court  relaten 
to  the  construction  of  the  agreement,  which  is  set  out  in  fall  in  the 
record.  Ite  recital  shows  that  it  was  entered  Into  between  the 
parties  in  anticipation  of  Richards  making  the  assignment  for  the 
benefit  of  creditors.  It  states  that  he  owes  the  {^aintiffs  the  sum 
of  ?4,146.66  for  arrears  of  rent  of  the  premises,  and  that,  being  de- 
sirous of  securing  that  indebtedness  to  them,  he  agrees  to  make 
them  "the  second  preferred  creditors  in  the  said  general  assign- 
ment, subject  to  a  prior  preference  of  not  more  than  twenty-five 
hundred  dollars,  for  the  snm  of  forty-one  hundred  forty-six  and 
*'/io«,  upon  the  sole  condition,  however,  that  the  said  above-named 
M>8.  Valentine  Gmnprecht  and  David  Bachrach,  thtir  heirs,  execu- 
tors, Bucceosors,  and  assigns,  shidl  not  ask  or  demand,  or  be  en- 
titled to  receive,  any  rent  from  the  said  Samuel  W.  Richards,  or 
from  the  assignee  under  the  general  assignment  aforesaid,  daring 
or  for  the  months  of  July,  August,  and  September,  1897."  There  then 
follows  an  obscure,  and  rather  blind,  provision  concerning  an  eu- 
tirely  different  subject,  namely,  what  shall  be  done  with  the  unex- 
pired term  of  the  lease,  and  respecting  that  tiie  parties  agreed  that 
the  title  to  the  lease  should  pass  to  the  assignee  under  l£e  g^ieral 
assignment;  and  the  lessors  cons^ted  to  the  sale,  assignment,  and 
subletting  of  the  premises  under  the  lease  by  the  assignee,  to  whom- 
soever he  should  deem  suitable  and  proper;  "provided,  however,  and 
this  agreement  is  made  upon  the  express  condition,  that  such  new 
tenant  shall  be  acceptable  to  said  landlords,  and  that  this  agreement 
shall  be  of  no  effect  unless  and  until  the  same  shall  have  been  exe- 
cuted by  said  assignee,  and  unless  the  said  tenant,  on  or  before  An- 
gust  1, 1897,  shall  procure  some  person,  to  be  acceptable  to  the  land- 
lords, to  guaranty  in  writing  the  payment  of  the  rent  of  said  (ran- 
ises  for  said  months  of  July,  August,  and  Septmber,  1897,  as  the 
same  is  reserved  in  said  lease,  and  at  the  times  therein  specified; 
and  that,  upon  the  failure  of  said  tenant  to  procure  such  guarantor 
as  herein  agreed,  this  agreement  shall  terminate  and  become  void, 
and  these  premises  ^all  be  forthwith  surrendered  to  the  landlords, 
and  the  rent  for  so  much  of  said  tmn  as  shall  then  have  expired  shall 
at  once  become  payable.  It  is  also  agreed  that,  unless  in  the  mean- 
time a.  new  lease  shall  have  been  executed  between  the  said  land- 
lords and  the  tenant  to  be  procured  by  said  Richards  as  aforesaid, 
the  said  premises  shall  be  surrendered  to  said  landlords  on  Septem- 
ber 30,  1897,"  It  is  claimed  by  the  plaintiffs  that,  by  force  of  the 
later  stipulations  of  the  agreement,  the  assignee  has  bec(Hne  liable 
to  pay  the  rent  for  the  month  of  July;  but  it  seems  quite  apparent 
that  the  second  branch  of  this  agreement  was  intended  to  be  en- 
tirely independent  of  the  first,  and  that  is  the  practical  construction 
the  parties  themselves  have  given  it.  The  preference  of  the  indebt- 
edness for  past-due  rent  was  made  upon  the  express  condition  that 
the  assignee  should  not  be  chargeable  with  any  rent  to  accrue  for 
the  months  of  July,  August,  and  September,  and  on  the  29th  of  July. 
1897;  and,  as  the  agreed  statement  of  facts  in  the  case  shows,  the 
whole  amount  of  that  preference  was  paid  to  the  landlords,  and  thus 
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that  part  of  the  agreement  was  executed,  and  the  consideration  tor 
the  assignee's  exemption  from  liability  paid. 

Gonstraction  mast  be  given  to  the  whole  agreement,  so  that  all 
of  its  parts  may  become  operative,  and  none  of  them  be  destroyed, 
if  that  is  possible.  There  is  no  real  irreconcilable  repugnancy  in  its 
IHVTisions.  The  assignee  was  to  take  the  title  to  the  lease,  in  order 
that  it  might  be  assigned  by  him  to  some  tenant  to  be  procured,  ap- 
parently, according  to  the  last  sentence  of  the  agreement,  by  ^<^- 
arda;  tiie  landlords'  consent  to  a  sale  and  assignment  of  the  lease 
upon  the  exin-eiui  condition  that  the  tenant  to  be  found  shall  be  ac- 
ceptable to  them  and  the  assignee,  and  that  such  tenant,  on  or  be- 
fore Angnst  1,  1897,  shall  procure  a  person  to  guaranty  the  rent  of 
the  premises  for  these  very  three  months,  showing  that  it  was  in 
the  contemplation  of  the  parties  that  the  tenant  to  be  found  should 
be  responsible  for  the  rent  accruing  for  those  three  months.  The 
assignee  evidently  did  not  take  the  lease  for  the  purpose  of  retain- 
ing the  premises  for  his  own  use.  He  could  have  pat  a  tenant  in 
possession  at  any  time,  and  that  tenant  was  to  pay  the  rent  for  the 
very  month  of  July  now  sued  for.  That  the  aimignee  was  not  to  pay 
it  is  evident  from  the  first  branch  of  the  agreement.  An  acceptable 
tenant  to  both  parties  might  go  into  possession  at  any  time  after  the 
10th  of  June,  and  have  the  whole  month  of  July  within  which  to  pco- 
cure  the  guaranty  for  rent,  and,  if  he  should  not  procure  that  guar- 
an^,  then  the  agreement  by  which  he  entered  into  p(wsesBion  would 
become  void,  and  he  (the  tenant)  become  liable  for  so  much  of  thQ 
rent  of  the  term  as  should  then  have  expired.  Then,  if  a  tenant  was 
not  {mwnred  by  the  30tii  of  Septonber,  the  premises  were  to  be  snr- 
rendered  back  to  the  landlords. 

The  agreement  with  respect  to  the  assignee  taking  the  lease  and 
the  iH*ocarement  of  a  tenant  is  one,  in  substance,  separate  and  dis- 
tinct from  the  first  branch  of  the  instrument,  and  the  provision  with 
respect  to  the  agreement  terminating  and  becoming  void  applies  only 
to  the  second  branch.  Otherwise  the  whole  instrument  would  have 
become  nullified,  and  the  plaintiffs  would  not  have  been  entitled  to 
receive  tbe  amount  of  the  preference,  which  was  actually  paid  to 
them  on  the  29th  of  July. 

The  contract  was  property  construed  by  the  court  below,  and  the 
Judgment  should  be  affirmed,  with  costs.  All  concur. 


FBOFI^  ex  leL  LBSTEB  v.  OOLER  et  sL 

(Snpreme  Court,  Ap[>el]ate  Division,  First  Department.    Decemtier  8.  1899.) 

1.  HuKiciPAi.  CoBPOBATioas— Street  Imfrovsicskt— Damages — Assessmbnt — 
£rrEGT. 

A  board  of  asseSBOTs,  In  assessing  damages  for  a  street  Improvement, 
after  a  heating  and  Inspectlra  of  tbe  premise^  entered  an  award,  but  be- 
fore tbe  proceedings  were  completed,  the  board  was  superseded  by  a  new 
one,  which,  on  a  subsequent  bearing,  at  which  claimant  appeared  and  pre- 
sented evidence,  refused  to  allow  relator  any  damages.  Eeld  that,  since 
the  award  of  the  previous  board  bad  not  ripened  into  a  Judgment  before 
ft  was  succeeded  by  ttie  new  board.  It  was  not  binding  on  the  latter. 
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Jl  fluB— MoncB. 

An  aasessment  of  damages  for  a  street  ImproTement  wlU  not  be  dis- 
turbed because  of  defects  in  the  notice  requiring  claimants  to  appear  be- 
fore assessors,  where  claimant  was  not  misled  therebji  but  appeared  pur- 
suant to  the  notice. 

-8.  Bake— RBOFKiriKo  for  Fdrtbbr  Evidekcb.  * 

Assessors  of  damages  for  a  street  improrement,  who  hare  considered  all 
the  evidence  presented  by  a  claimant  before  making  their  award,  are  not 
required  to  reopen  tbe  matter  to  hear  further  evidence. 

Certiorari  by  the  people,  on  relation  of  Elizabeth  W.  Lester, 
■agafnst  Bird  R  Coler,  comptroller,  of  the  city  of  Kew  York,  to  re- 
view tiie  action  of  the  boards  of  assessment  and  revision  in  declin- 
ing to  award  relator  damages  alleged  to  have  been  sustained  by 
a  change  of  a  street  grade.  Dismissed. 

Argued  before  VAN  BRUNT,  P.  J,,  and  McLAUGHLIN,  PAT- 
TEB60N,  O^RIEN,  and  maRAHAM,  JJ. 

W.  H.  Peirce,  for  relator. 

Gteorge  L.  Sterling,  for  respondents. 

VAN  BRUNT,  P.  J.  This  writ  was  obtained  for  the  purpose  of 
Teviewing  the  action  of  the  board  of  assessors  and  the  board  of 
revision  for  failure  to  make  an  award  to  the  relator  because  of  a 
change  of  grade  in  Wales  avenue  at  the  comer  of  St  Joseph's 
street,  where  was  located  a  parcel  of  land  belonging  to  the  relator. 
It  appears  that  on  the  4th  of  March,  1897,  the  then  board  of  as- 
sessors gave  notice  in  the  City  Record  for  the  presentation  of 
claims  for  damages  by  reason  ot  change  of  grade  on  said  avenne, 
and  of  the  time  and  place  of  hearing  thereon.  The  relator  pre* 
sented  a  claim  for  93,500  damage  to  her  property,  and  offered 
■evidence  in  support  thereof,  and  was  heard  thereon  on  the  16th  and 
23d  of  September,  1897.  The  board  of  assessors  visited  and  in- 
spected the  premises  in  question,  and  on  the  3l8t  of  December, 
1897,  caused  to  be  entered  on  the  minutes  certain  awards  for  dam- 
ages to  claimants  by  reason  of  change  of  grade  on  said  avenue. 
They  awarded  to  the  relator  the  sum  of  f  1,242.38.  The  petition  al- 
leges ^hat  the  present  board  of  assessors,  consisting  of  .  Edward 
McCne,  Edward  Cahill,  Thomas  A.  Wilson,  John  Ddmar,  and  Pat- 
rick M.  Haverty,  were  appointed  under  the  charter  of  I7ew  York 
before  the  former  board  had  cwnpleted  the  apportionment  in  said 
proceeding"  (the  charter  of  New  York  Citj'  going  into  effect  on  the 
1st  of  January,  1898),  "and  that  the  apportionment  has  been  com- 
pleted by  the  present  board,  the  former  board  consisting  of  Thomas 
J.  Bush,  Chairman,  said  Patrick  Haverty,  John  W.  Jacobus,  and 
said  Edward  McCue" ;  thus  two  members  of  the  old  board  remain- 
ing in  office.  The  petition  further  alleged  that  a  notice  was  received 
on  the  26th  of  February,  1898,  that  there  would  be  a  hearing  b^<H<e 
the  board  on  the  Ist  of  March,  1898,  to  consider  the  claims  for  dam- 
ages filed  to  the  proposed  assessment;  that  her  attorney  appeared 
at  the  hearing,  and  was  then  and  there  heard  by  said  board  on  the 
relator's  claim,  and  said  counsel  stated  to  the  board  that  he  wanted 
^nd  expected  to  be  heard  by  said  board,  and  to  i^eaent  other  evi- 
dence of  the  damage  suffered  by  the  relator  and  other  daimantB  in 
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said  proceeding  after  said  board  should  have  made  np  the  list  of 
awards  and  aBseasmentB,  and  pnbliahed  the  UBoal  notice  for  objections 
thereto  should  the  awardfl  or  assessmentB  be  unsatisfactory  to  the  pe- 
titioner; thns  conceding  that  the  question  in  regard  to  the  awards 
was  still  open,  that  it  had  not  been  completed  by  the  former  board, 
and  tliat  It  was  a  proper  subject  of  action  by  the  present  board,  and  to 
be  determined  by  the  conclusion  at  which  they  should  arrive.  The 
board  th«%npon,  upon  considering  the  evidence  taken,  and  upon 
an  examination  of  tie  premises,  refused  to  make  any  award  to  the 
relator^  and,  having  completed  and  lodged  in  the  ofiBce  of  the  board 
of  assessors  their  assessment  list,  on  the  Slat  of  March  published 
A  notice  for  the  hearing  of  objections  on  or  before  the  Sd  of  May, 
1898.  On  the  14th  of  April,  1898,  the  relator  made  and  presented 
objections  in  writing  In  said  proceeding  to  the  refusal  of  the  board 
to  make  any  award  for  damage  to  her  said  premises.  On  the  26th 
•of  April,  at  a  meeting  of  said  board,  her  attorney,  on  behalf  of 
relator  and  other  claimants,  requested  the  board  to  grant  him  a 
hearing,  and  an  opportunity  to  present  other  evidence  in  support 
■of  her  claims,  and  the  board  then  declined  to  fix  any  time  for  such 
hearing.  The  petition  further  alleges  that  on  the  6th  of  May, 
1898,  ^e  made  another  application  for  a  bearing,  and  an  oppor- 
tunity to  present  evidence  to  such  board  in  support  of  the  damage 
suffered  by  her,  which  was  refused;  and  on  the  2Sd  of  June  the 
att(»i>^  appeared  at  a  hearing  before  the  board  of  revision,  stat- 
ing  bis  case,  and  requesting  to  be  heard  at  length,  and  that  the 
assessment  list  be  returned  to  the  board  of  assessors  for  further 
consideration.  The  board  of  revision  proceeded,  and  confirmed 
the  said  assessment  list,  which  was  entered  of  record  in  the  bureau 
of  aireara  of  taxes  and  assessments  on  the  23d  of  June,  1898.  The 
relator  thereupon  brought  this  writ  of  certiorari. 

It  is  claimeid  upon  the  part  of  the  relator  that  the  determina- 
tion of  the  former  board  was  in  the  nature  of  a  judgment  in  favor 
of  the  relator,  and  could  not  be  affected  or  set  aaide  by  the  present 
board  of  assessors.  Upon  the  facts  alleged  in  her  own  petition,  it  is 
apparent  that  this  position  is  not  well  taken.  It  appears  from  such 
allegations  that  the  matter  was  never  completed,  that  only  steps 
had  been  taken  towards  arriving  at  a  conclusion,  and  that  there 
had  been  no  determination  up  to  the  time  when  the  new  board 
Trent  into  office.  The  proceeding  was,  therefore,  open  for  the  new 
board  to  act  upon.  Their  judgment  could  not  be  bound  by  a  ten- 
tative determination  of  the  previous  board,  which  had  not  ripened 
into  a  judgment  And  that  this  was  the  understanding  of  the  re- 
lator is  clear  from  the  fact  of  her  appearing  before  the  new  board 
without  objection;  all  that  she  insists  upon  being  that,  in  case  the 
new  board  should  make  an  award  not  satisfactory  to  her,  she 
should  be  allowed  to  present  additional  evidence.  It  is  claimed 
that  the  determination  of  the  board  of  assessors  was  nugatory  be- 
cause of  some  defect  in  the  notice  requiring  the  objectors  to  appear 
before  them.  It  is  evident  that,  if  there  were  any  such  defects, 
tbe  relator  was  not  misled  by  them.  She  understood  the  notice, 
and  was  present  before  the  board  in  pursuance  thereof,  and  it 
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was  Bufficient  to  call  her  attention  to  the  matters  which  were  being 
determined.  It  is  a  familiar  principle  in  regard  to  notices  of  this 
description  that,  unless  they  are  calculated  to  and  do  mislead,  any 
apparent  insufficiency  which  does  not  in  reality  deprive  the  party 
to  be  affected  of  notice  must  be  disregarded.  It  seems  to  be  qoite 
clear  that  the  board  of  assessors  were  not  obliged  to  reopen  the  case 
at  the  request  of  the  relator  because  she  was  dissatisfied  with  the 
proposed  award.  The  evidence  had  all  been  taken  and  consid^^d 
prior  to  the  making  of  the  award.  No  demand  or  claim  was  made 
on  the  part  of  the  relator  that  she  had  not  given  all  the  evidence 
which  she  desired  upon  the  question.  She  could  not  wait,  and 
speculate  as  to  what  the  judgment  of  the  board  would  be,  beCwe 
she  determined  as  to  whether  she  had  completed  her  case  or  not- 
The  board  of  assessors,  having  taken  all  the  evidence  offered,  and 
having  duly  considered  that  evidence,  were  not  obliged  to  reopen 
the  case  because  the  award  was  not  satisfactory  to  the  relator. 

It  does  not  seem  necessary  to  considet  at  length  the  other  ob- 
jections raised  by  the  relator.  Upon  the  whole  case,  we  are  of 
opinion  that  the  writ  should  be  dismissed,  with  costs.  AU  ccmcar. 


WESTHEIMER  et  al.  v.  MUSLINER  et  al. 

(Sapreme  Conrt,  Appellate  Division,  First  Departmeat.   December  8,  1899.) 

RBPLBTut— CoMrukiHT— Sbpakats  Cahsbb  of  Action. 

A  complaint  seeking  to  recover  personal  property  wrongfally  obtained, 
part  from  plaintlfF,  and  part  from  each  of  several  persons  who  have  as- 
signed to  plaintiff  their  respective  claims,  is  within  Code  Civ.  Proc.  S  -1S3, 
providing  that,  where  the  complaint  sets  forth  two  or  more  causes  of  ac- 
tion, the  statement  of  facts  constituting  sach  causes  of  action  must  be 
separate,  compliance  with  which  defendant  is  entitled  to. 

Ai^)eal  from  special  term,  Kew  York  connty. 

Action  by  Abraham  Westheimer  and  others  against  Hoses  Mns- 

liner  and  others.  From  an  order  denying  a  motion  to  compel  plain- 
tiffs to  separately  number  and  state  the  causes  of  action  alleged  in 
the  complaint,  defendants  appeal.  Reversed. 

Argued  before  VAN  BRUOT,  P.  J.,  and  BARKBTT,  RUMSET, 
McLAUamiN,  and  INGRAHAM,  JJ. 

Emanuel  J.  Myers,  for  appellants. 
Martin  Paskusz,  for  respondents. 

McLATJGHLIN,  J.  This  action  is  brought  to  recover  possession 
of  personal  property  allied  to  have  been  wrongfully  obtained  from 
the  plaintiffs  and  their  assignors.  The  complaint  alleges  that  the 
firm  of  Colucci  &  Granieri,  being  insolvent,  and  not  intending  to  pay 
therefor,  obtained  from  the  plaintiffs  certain  personal  property, 
which  they  wrongful^  and  fiaudulently  transfened  to  one  JoBei^ 
Meyer,  by  whom  the  same  was  transferred  to  the  defendants;  that 
the  transfers  by  Colncci  &  Granieri  to  Meyer,  and  by  M^er  to  the 
defendants,  were  made  without  consideration,  and  with  ittt«it  to 
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hinder,  delay,  and  defraud  creditors;  that  the  defendants  wrongfully 
and  unlawfully,  notwithstanding  a  demand  has  been  made  therefor 
by  the  {daintifls,  retain  possession  of  said  property.  The  complaint 
also  alleges  that  the  firm  of  Colncci  &  Granieri  obtained  certain  per- 
sonal pn^ierty,  withoat  intrading'  to  pay  therefor,  from  each  of  the 
following  persons  or  firms:  Albert  Bogert,  Otto  J.  Solomoa,  Shat- 
inck  &  Blnger,  Conrad  Tanning  Co.,  Baxter,  Schenkelberger  &  Co., 
and  S.  H.  Frank  &  Co., — which  property  they  wrongfully  and  fraudu- 
lently transferred  to  Meyer,  and  he  transferred  the  same  to  the  de- 
fendants; that  the  transfer  by  Colucci  &  Granieri  to  Meyer,  and 
by  Meyer  to  the  defendants,  was  in  each  case  made  without  considera- 
tion, and  with  intent  to  hinder,  delay,  and  defraud  creditors;  that 
each  of  said  persons  and  firms  had,  prior  to  the  cc»nmencement  of 
this  action,  daly  assigned  and  transferred  to  the  plaintiffs  their  re- 
spective claims;  and  that  the  defendants,  notwithstanding  a  demand 
}iad  been  duly  made  in  each  case  by  the  plaintiffs  for  the  poesession 
of  the  property,  refhsed  the  same.  The  defendants,  under  section 
483  of  the  Code  of  Civil  Procedure,  moved  to  compel  the  plaintiffs 
to  separately  state  and  number  the  causes  of  action  alleged.  The 
motion  was  denied,  and  the  defendants  have  appealed. 

The  section  of  the  Code  referred  to  provides  that,  "where  the  com- 
plaint sets  forth  two  or  more  causes  of  action,  the  statement  of  the 
facts  constituting  each  cause  of  action  must  be  separate  and  num- 
bered." Each  of  the  transactions  set  out  in  the  complaint,  between 
the  firm  of  Colucci  &  Granieri  and  the  persona  or  firms  from  whom 
they  obtained  possession,  and  who,  it  is  alleged,  have  assigned  their 
claims  to  the  plaintiff,  manifestly  constitutes  a  separate  cause  of 
action,  and  should  be  separately  stated,  under  this  section  of  the 
C-ode.  Different  evidence  will  be  required  to  establish  each  one.  and 
the  evidence  which  establishes  one  will  not  establish  either  of  the 
others.  The  first  cause  of  action  alleged  is  necessarily  confined  to 
the  ivoperty,  the  possession  of  which  was  obtained  from  the  plain- 
titb  pCTBOnally;  and  each  claim  which  has  been  assigned  manifestly 
constitutes  another  cause  of  action,  and  the  d^endsuits  are  entitled 
to  have  each  one  of  these  separately  stated. 

It  follows  that  the  order  appealed  from  most  be  reversed,  with 
910  costs  and  disbursements,  and  the  motion  granted,  with  f  10  costs. 
An  c<mcnr. 


HOWARD  T.  VAN  GIESON. 
(Supreme  Court,  Appellate  DItIbIod,  First  Department.    December  8,  1899.) 

L  PbOHSSORT  KoTB— InDORBBMBNT  BBFOBB  DbLIVBRT— PREflUMPnON. 

In  the  absence  of  proof  that  tbe  Indorser  of  a  note  before  ddivery  In- 
tended to  become  surety  for  the  maker,  he  Is  presumed  to  be  a  stdwequoit 
Indorser,  and  Is  not  liable  to  tbe  payee  thereon. 
&  Samb— NoncK  OF  Pbotbst. 

A  note  was  left  at  a  bank  for  coUection.  At  the  same  time  the  bolder 
left  with  It  the  Indoraer's  card,  with  his  address  thereon,  and  Informed  the 
tauk  that  that  was  the  name  and  address  of  the  faidorser.  When  the  note 
wu  protestedi  notice  thereof  was  not  sent  to  the  Indorser,  but  to  another 
aambt  tesnltlng  from  an  emmeons  reading  of  hla  alfnatare,  and  It  was 
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not  directed  to  tbe  address  glren  liy  tbe  holder,  bnt  to  the  holder's  address^ 
and.  be  being  absent  at  the  time.  It  was  never  forwarded.  Held  Insnffl- 
dent  to  charge  the  fndorser. 

Appeal  from  trial  tmn,  Kew  Tork  county. 

Action  hy  Bobert  B.  Howard  against  Ira  Van  Gieson.  From  an 
order  setting  aside  a  verdict  for  plaintiif,  he  appeals.  AfQrmed. 

Argued  before  VAN  BBUN%  P.  J.,  and  McLAUGHUNi  PATTERp 
802^,  O'BBIEN,  and  INGBAHAH,  JJ. 

William  B.  Ellison,  for  appellant. 
John  L.  Linehan,  for  respondent. 

Mclaughlin,  J.  Hiis  action  was  brought  to  recover  the  «an> 
of  H,650,  the  amount  of  a  promissory  note  made  by  one  Walter  B. 
Starbird,  and  allied  to  have  been  indorsed  by  the  defendant.  The 
note  read  as  follows: 

•*(1,650  oo/ioo.  New  Yorfe.  Jan'y  6,  1S9S. 

"On  or  before  April  6tb,  1898,  after  date,  I  promiae  to  pay  to  the  order  ot 
R.  S.  Howard  sixteen  hundred  and  fifty  dollars,  at  office  of  Starbird  ManTg 
Co..  No.  113S  B'way,  N.  Y.   Value  received,  with  Interest  at  Q%  from  date. 

"No.  8.   Due  April  B,  188&  W.  B.  Btarblrd." 

The  c(»nplaint  alleged  that  Starbird  delivered  the  note  to  Van 
Gieson,  who,  for  the  purpose  of  giving  the  maker  credit  with  the 
plaintiff,  and  inducing  him  to  loan  and  advance  to  Starbird  the  sum 
of  money  therein  mentioned,  indorsed  and  delivered  the  same,  be* 
fore  maturity,  to  the  plaintiff.  The  answer  denied  that  the  defend- 
ant indorsed  the  note  as  the  surety  iw  the  maimer,  or  for  the  purpose 
of  giving  him  credit,  and  alleged  that  the  defendant's  signature  was 
procured  by  fraud  and  misrepresentation,  and  that  the  defendant 
never  agreed  to  become  the  guarantor  of  the  payment  of  the  note 
to  the  plaintiff,  and  also  alleged  that  the  note  had  never  been  duly 
protested.  Upon  the  trial,  the  testimony  of  the  {daintiff  was  to  the 
effect  that  at  the  time  the  note  was  delivered  to  him  the  indors^ent 
of  the  defendant  was  upon  it;  that,  before  he  would  consent  to  ac- 
cept the  note,  he  required  from  the  maker  such  indorsement;  that 
he  never  had  any  conversation  with  the  defendant,  either  prior  to^ 
or  at  the  time  of,  the  delivery  of  the  note.  The  testimony  of  the  de- 
fendant on  this  branch  of  the  case  was  to  the  effect  that  he  had  a 
conversation  with  the  plaintiff  and  the  maker  of  the  note  as  to  his 
indorsement  and  liability  thereunder,  and  that  the  plaintiff  agreed 
that,  if  the  defendant  would  indorse  the  note,  he  should  not  be  liable 
to  him  by  reason  thereof.  This  being  the  condition  of  the  testi- 
mony at  the  close  of  the  trial,  the  defendant's  motion  for  a  dis- 
missal of  the  complaint  should  have  been  granted.  The  rule  is  wet] 
settled  that  where  one  indoittes  a  ^ffomissory  note,  payable  to  an- 
other or  order,  prior  to  its  delivery  to  the  payee  (as  in  this  case),  in 
the  absence  of  proof  that  he  indorsed  with  intent  to  become  surety 
for  tbe  maker  to  the  payee,  the  legal  presumption  is  tiiat  he  stands 
in  the  position  of  subsequent  indorser,  and  the  payee  can  neither 
maintain  an  action  upon  the  indorsement,  nor  can  he  transfer  a  right 
of  action  thereon  to  a  purchaser  with  notice,  except  npoa  awmming 
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the  responaibility  of  first  indorser.  Phelps  v.  Vischer,  50  N.  Y.  69. 
Tlie  legal  presumption  is  tlutt  one  who  has  indorsed  a  promissory 
note  in  blank,  before  delivery  to  the  payee,  intends  to  become  liable- 
simply  as  second  indonser,  and  on  the  note  itself,  withont  explana* 
tion,  he  is  to  be  regarded  as  second  indorser,  and  not  liable  to  the- 
payee.  Coolter  t.  Richmond,  69  N.  Y.  478.  Here  the  plaintiff  him- 
■eU  testified  that,  prior  to  the  receipt  of  the  note  from  the  maker, 
lie  had  never  seen  or  talked  with  the  defendant,  and  the  defendant 
testified  that  it  was  distinctly  understood  he  should  not  become 
liable  upon  the  note.  Therefore,  under  the  decisions  cited,  the  com- 
plaint shonld  have  been  dismissed. 

The  complaint  should  also  have  been  dismissed  under  the  testimony 
offered,  on  the  ground  that  notice  of  protest  was  never  given  to  de- 
f^dant  The  evidence  of  the  plaintiff  upon  this  subject  was  to  the 
effect  that,  at  or  about  the  time  the  note  was  delivered  to  him,  he 
left  it  with  the  Bank  of  Metropolis  for  collection,  and  at  the  same 
time  left  with  the  bank  the  defendant's  card,  witii  his  address,  and 
informed  the  bank  that  that  was  the  name  and  address  of  the  in- 
dorser. When  the  note  became  due  and  was  not  paid,  the  same  was 
jwotested,  and  notice  of  protest  sent,  not  to  Ira  Van  Gieson,  but  to 
Warren  Oilson,  directed  to  him,  not  at  the  address  given  by  the 
plaintiff,  but  in  care  of  the  plaintiff,  at  110  Fiftii  arenue,  New  York. 
The  plaintiff  was  absent  at  the  time  the  notice  was  sent  to  him,  and 
the  same  was  never  forwarded  to  the  defendant.  Warren  Qilson 
was  an  erroneons  reading  pf  tiie  signature  of  the  defendant's  name. 
The  bank  had  in  its  possession  information  as  to  his  correct  name 
and  correct  address.  We  do  not  think,  under  such  circumstances, 
it  can  be  said  that  the  note  was  properly  protested.  Cuming  v.  Rod- 
erick, 28  App.  Div.  253.  50  N.  Y.  Supp.  1053. 

Upon  both  grounds,  therefore,  we  think  the  order  must  be  aflSrmed, 
with  costs.   All  concur. 


JOHNSON  et  fll.  v.  ALEXANDER  et  al. 
(Supreme  Court,  Appellate  Division,  Flrut  Department   December  8.  1899.) 

PAKTRKRSHIP. 

A..  C,  and  others  agreed  that  A.  should  furnish  the  use  of  a  lot;  that 
C.  should  erect  thereon  a  grand  stand;  that  the  others  should  attend  to 
disposal  of  seats  and  other  privileges,  and  the  general  management  of  the 
business:  that  the  receipts  should  be  paid  to  one  of  them,  as  treasurer, 
who  Bhould,  on  the  audit  of  two  of  them,  pay  for  lumber  and  services  ren- 
dered by  others  than  the  parties,  and  that  the  balance  should  be  divided 
among  them  In  certain  proportions;  and  that  C.  should  thereafter  have  the 
lumber,  he  removing  it  at  his  own  expense.  Held,  that,  the  parties  were 
partners,  as  to  third  persons,  inclndli^  the  persons  famishing  tb«  lumber, 
tbouRh  it  was  ordered  before  the  agreement  was  signed,  it  being  delivered 
thereafter. 

Appeal  from  trial  term.  New  York  county. 

Action  by  Russell  Johnson  and  another,  ccmtposing  the  firm  of 
Johnson  Bros.,  against  Howard  T.  Alexander  and  others.  From 
a  judgment  entered  on  dismissal  of  the  complaint  on  a  trial  before- 
a  jnry,  plaintiffs  appeal.  Reversed. 
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Argued  before  VAN  BRUNT,  P.  J,,  and  McLAUGHLIN,  PAT- 
TEBSON,  O'BRIEN,  and  INGRAHAM,  JJ. 

Carlisle  Norvood,  tor  appellants. 

Edgar  J.  Eohler,  for  respondent  Alleo. 

George  S.  Coleman,  for  respondents  Alexander  and  others. 

INGRAHAM,  J.  The  liability  of  the  respondents  depends  upon 
the  relation  which  thej  assumed  to  those  dealing  with  them,  and 
largely  upon  the  construction  to  be  given  to  an  agreement  between 
them  which  contemplated  the  erection  of  a  stand  upon  certain 
premises  in  the  city  of  New  York,  and  the  division  of  the  profits 
arising  from  the  use  of  the  stand.  The  dedication  of  the  monument 
to  Gen.  Grant,  which  included  a  parade,  having  been  arranged  for 
April  27,  1897.  the  erection  of  stands  from  which  to  review  that 
procession  had  been  a  question  largely  discussed;  and  these  de- 
fendants entered  into  an  agreement  which  contemplated  the  erec- 
tion of  a  stand  upon  the  line  of  march.  This  general  understand- 
ing seems  to  have  been  entered  into  some  time  prior  to  April  15, 
1897;  the  defendant  Allen  having  procured  a  lease  of  some  prem- 
ises on  the  corn^  of  119th  street  and  Riverside  Drive,  upon  which 
the  stand  was  to  be  erected.  Chatterton,  one  of  the  d^endants, 
testifled: 

"I  could  not  SB7  tbe  exact  date  when  I  first  made  atrangementi  wltb  the 
defendfuitB  Alexander,  Coyne,  and  Tackabeny  to  have  part  In  this  grand  stand 
at  119tti  street.  Tbe  exact  date  I  could  not  swear  to,  but  I  presume  It  was 
around  the  10th  or  12tb.  It  was  before  I  filed 'those  specifications.  And  what- 
ever agreement  I  bad  with  them  was  Bubsequently  embodied  In  the  written 
agreement  I  have  referred  to." 

There  was  some  dispute  between  Chatterton  and  Allen  as  to  the 
disposition  of  the  lumber  that  was  to  be  used  in  the  erection  of  the 
stand,  and  it  would  seem  that  the  execution  of  the  agreement  was 
delayed  until  April  19, 1897,  because  of  this  dispute;  but  the  terms 
of  the  agreement,  except  in  this  particular,  seem  to  have  been  set- 
tled at  the  time  named  by  the  vritness.  On  April  19,  1897,  the 
agreement  was  executed.  By  the  agreement,  Chatterton  was  party 
of  the  first  part,  and  tbe  other  defendants  were  parties  of  the  sec- 
ond part  The  agreement  recites:  That  Allen  had  theretofore 
leased  a  plot  of  land  on  the  northeasterly  corner  of  Riverside  Drive 
and  119th  street.  'Riat  Chatterton  desired  to  erect  a  grand  stand 
on  the  front  part  of  said  premises  for  the  accommodation  of  persona 
wishing  to  view  the  parade  on  the  occasion  of  the  dedication  of  the 
Grant  Monument  on  April  27,  1897.  That  Allen  had  leased  the 
aaid  premises  to  the  first  party  for  the  purpose  aforesaid,  and  that 
Alexander,  Coyne,  and  Tackaberry,  parties  of  the  second  part, 
had  rendered  services  in  securing  said  lease  for  Ghatt^<Mi,  and 
would  render  other  services.  That  Chatterton,  in  consideration  ot 
the  lease,  agreed  that  he  would  erect  upon  the  premisee  a  grand 
stand  with  a  seating  capacity  of  8,000,  and  would  hare  the  same  in 
readiness  beffHre  the  morning  of  April  27,  1897.  That  "the  cost  of 
material  and  labor,  and  all  of  the  expenses  incurred  in  erecting  the 
«aid  stand  and  taking  down  and  replacing  tbe  signboard  [was]  to 
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be  assamed  by  the  first  party  [Chatterton],  but  to  be  repaid  to  Mm 
out  of  the  gross  receipts  from  the  sale  of  seats  and  other  privileges 
OD  said  stand,  aa  hereinafter  provided."  That  Allen  confirmed  the 
oral  lease  of  the  said  premises  theretofore  made  by  him  to  the  said 
first  party  for  the  purpose  aforeeaid.  That  the  remaining  parties 
of  the  second  part,  the  said  Alexander,  Coyne,  and  Tackaberry, 
agreed  to  sell  seats  and  other  {M^ril^es  on  said  stajad.  That  oat 
ct  the  gross  recdpts  from  the  sale  of  seats  and  otb^  privileges  in 
connection  with  said  stand  there  should  be  paid:  First,  the  cost 
of  the  lumber,  other  materials,  labor,  and  ail  other  ^penses  in- 
curred by  the  first  party  in  and  abont  the  erection  of  the  said  stand; 
second,  the  expenses  of  ushers,  police,  watchmen,  and  other  at- 
tendants in  and  about  the  said  stand  prior  to  and  on  the  day  and 
night  of  the  said  parade;  third,  all  cost  of  advertising  and  all  other 
incidental  expenses  incurred  byi  any  of  the  parties  to  the  agree- 
ment in  connection  with  the  premises.  *'1^e  balance  of  the  groaa 
rec^pts  shall  constitnte  the  net  profits,  and  shall  be  divided  in  the 
manner  following;  that  is  to  say:  42^^  thereof  shall  belong  and 
be  paid  to  the  party  of  the  first  part,  as  compensation  for  his  serv- 
ices in  building  and  supervising  the  said  stand;  20^  thereof  shall 
belong  and  be  paid  to  the  said  Allen,  as  compensation  for  the  lease 
of  said  premise;  and  12^^  thereof  shall  belong  and  be  paid  to 
each  of  the  remaining  parties  hereto,  the  said  Alexander,  Coyne, 
and  Tackaberry,  as  compensation  for  their  services  hwetofore  ren- 
dered and  to  be  rendered  in  connection  with  the  premises."  The 
agreement  then  provided,  as  to  the  duties  of  the  various  defend- 
ants, that  Tackaberry  was  to  act  as  treasurer  for  the  parties  to 
the  agreement;  that  all  money  received  from  the  sale  of  seats  and 
other  privileges  in  connection  with  the  said  stand  should  be  turned 
over  to  the  said  treasurer,  and  that  all  expenses  in  connection 
therewith  should  be  paid  by  the  said  treasurer  upon  vouchers  duly 
approved  by  Chatterton  and  Alexander,  and  that  the  sale  of  seats 
and  all  other  privileges  should  be  under  the  supervision  and  charge 
of  the  said  parties  of  the  second  part,  it  being  understood  that  the 
said  Chatterton  and  Tackaberry  sfaonld  b^  the  managers  for  and 
on  behalf  of  all  the  parties  to  the  agre^ent;  that  a  settlement 
under  this  agreement  should  be  made  on  the  28th  day  of  April, 
1807;  that  all  lumber  and  other  materials  used  in  the  construc- 
tion of  said  stand  should  at  all  times  belong  to,  and  be  the  prop- 
erty of,  the  party  of  the  first  part  (Chatterton),  and  that  the  party 
of  the  first  part  should  remove  at  his  own  expense  the  lumber  and 
other  materials,  and  clear  up  the  premise,  and  restore  them,  as 
near  as  possible,  to  the  condition  in  which  they  were  before  the  erec- 
tion of  the  said  stand;  that,  until  all  cost  and  expenses  of  con- 
struction were  repaid  to  the  par^  of  the  first  part  (Chatterton),  no 
other  expenses  shonld  be  paid  out  of  the  funds  in  the  treasurer's 
hands. 

Prior  to  the  execution  of  this  agreement,  and  about  the  16th  of 
April,  an  order  for  the  lumber  necessary  to  build  this  stand  had  been 
given  by  Chatterton,  and  accepted  by  the  plaintiffs.  B^ore  the 
order  was  accepted,  there  was  an  interview  between  the  plaintiffs* 
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representBtiTC^  Chatterton,  and  Tackaberry,  at  which  CSiattertoD 

introduced  l^ckaberrj  as  being  interested  with  him  in  conoectioa 
with  the  grand  stand.  Chatterton  aabseqaently  testified  that  he 
introduced  Tackaberrj  as  a  partner,  and  also  introduced  the  defend- 
ant Coyne  to  Johnson  as  a  partner.  The  plaintiffs'  representative 
testified  tiiat  at  that  interview  Chatterton  explained  the  situation, 
and  said  that  Tackab^ry  was  responsible  and  that  Mr.  AlpTwnder 
was  responsible;  and  the  plaintiffs'  representative  then  thought  that 
it  would  be  better  to  get  an  order  accepted  b7  one  of  tiiese  people 
connected  with  Chatterton.  Caiatterton  then  wrote  out  an  order, 
dated  April  16, 1897,  upon  Tackaberry,  which  is  as  follows:  "Kease 
pay  to  Johnson  Bros,  their  bill  for  lumber  fnrni^ed  for  stand  erected 
on  East  side  of  Riverside  Drive,  running  from  the  north  side  of 
119th  street,  354  feet  north,  as  audited  by  Howard  Alexander  and 
myself.  W.  S.  Chatterton."  In  reply  to  this  order  the  defendant 
Tackaberry  wrote:  "Will  accept  the  above  order,  when  audited  by 
Mr.  H.  T.  AlexandfT  and  W.  S.  Chatterton.   F.  H.  Tadtaberry." 

The  plaintiffs  furnished  the  lumber  which  was  used  in  the  erec- 
tion of  the  stand.  The  value  of  that  lumber,  at  the  agreed  price, 
was  f5,324.74,  and  it  was  to  recover  that  amount  that  this  action 
was  brought.  The  action  originally  was  to  foreclose  a  mechanic's 
lien  upon  the  property,  filed  by  the  plaintiffs.  Subsequently,  by  a 
stipulation,  the  demand  to  enforce  this  mechanic's  lien  was  droi^ped, 
and  the  action  was  changed  into  one  to  recover  from  these  defend- 
ants as  co-partners.  It  appeared  that  all  this  lumber  was  delivered 
to  Chatterton  and  used  by  him  after  tiie  formal  execution  of  this 
(^reement  on  April  19th;  and  there  was  evidence  to  Justify  a  find- 
ing by  the  jury  that  the  lumber  was  ddivered  upon  the  representa- 
tion by  Chatterton  that  the  other  parties  to  the  agreement  were  his 
partners,  or  interested  with  him  in  the  adventure,  and  were  respon- 
sible for  the  payment  of  the  bill  for  lumber  furnished.  The  written 
agreement  between  the  parties  was  not  submitted  to  the  plaintiffs 
or  their  representatives.  All  that  the  ^intiffs  knew  was  t^at  there 
was  a  joint  adventure  or  undertaking,  in  which  these  parties  were 
interested.  The  obligations  of  these  parties  towards  each  other  is 
not  the  question  here  presented.  We  are  concerned  only  with  the 
obligation  towards  thii^  parties,  and  whether  or  not  this  agrement 
constituted  these  defendants  co-partners  or  joint  adventurers  as  to 
third  parties  sui^lying  or  furnishing  materials  necessary  to  the  sue- 
cessful  prosecution  of  the  adventure.  It  is  apparent  from  an  exanj- 
ination  of  this  instrument  that  the  sole  object  of  the  adventure  was 
to  make  a  profit,  in  which  the  parties  to  the  agreement  were  to 
share  in  the  proportions  specified.  Allen  had  obtained  a  lease  of 
the  premises,  and  he  contributed  that  lease  to  the  general  stock, 
and  for  it  he  was  to  receive  a  percentage  of  the  net  profits.  Chat- 
terton, who  was  a  dealer,  and  apparently  the  only  one  familiar  with 
the  construction  of  a  structure  of  the  character  contemfJated,  was  to 
erect  the  stand,  and  in  the  first  instance  assume  the  expenses  re- 
quired for  materials  and  labor;  and  for  his  services  he  was  to  re- 
ceive a  percentage  of  the  profits.  The  other  parties  to  the  agree- 
ment were  to  render  services  in  disposing  of  the  seats  upon  tiie 
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Stand,  and  other  privileges  connected  therewith,  and  other  services  in 
relation  to  its  management;  and  for  their  services  they  were  to  re- 
ceive a  proportion  of  the  net  iwofits.  It  is  important  to  consida* 
the  way  that  the  net  profits  were  to  be  ascertained.  No  part  of 
the  proceeds  was  to  be  paid  for  rent  of  the  premises,  for  the  right 
to  use  them  was  furnished  by  Allen,  as  his  contribution  to  the  joint 
adventure,  and  he  was  to  render  no  other  services  for  his  proportion 
of  the  profits.  Chatterton  was  to  erect  the  stand,  but  the  expense 
that  Chatterton  incurred  in  so  erecting  the  stand  and  fnrni^ng 
materials  was  not  to  be  contributed  by  him,  but  was  to  be  paid  oat 
of  the  gross  receipts;  and,  until  that  expense  was  joid,  the  agree- 
ment expressly  provided  that  no  net  profits  were  to  be  distributed* 
Chatterton  was  not  to  contribute  to  the  joint  adventure  the  material 
and  labor  incurred  in  the  construction  of  the  stand,  because  the  ex- 
pense therefor  was  to  be  paid  out  of  the  gross  receipts,  or,  in  other 
words,  by  those  jointly  interested  in  the  adventure.  He  was  to  con- 
tribute his  services  in  procuring  the  materials  and  labor  and  in  erect- 
ing the  structure.  His  contribution  to  tiie  adventure,  therefore,  wa» 
the  rendition  of  such  services;  while  the  other  defendants  were  to 
contribute  their  services  in  disposing  of  the  seats  and  other  privil^;es 
of  the  stand,  and  the  general  management  of  the  adventure.  The 
materials  used  in  the  erection  of  the  stand,  after  the  parade, — which 
was  provided  for  in  the  agreement, — were  to  belong  to  Chatterton; 
but  he  was  required  to  pay  the  cost  of  removing  the  same,  and  such 
coat  was  not  to  be  a  charge  upon  the  gross  receipts.  The  intention 
of  the  parties  to  this  agreement  is  therefore  clear.  Its  object,  as  be- 
fore stated,  was  to  secure  net  profits,  to  be  divided  among  those  inter- 
ested. The  net  profits  were  to  be  ascertained  by  deducting  all  the 
expenses  incident  to  the  adventure,  including  the  cost  of  furnishing 
the  necessary  labor  and  materials.  What,  then,  are  the  fegaX  rela- 
tions of  these  parties  interested  in  such  adventure,  and  who  were  to 
receive  the  jH^flts,  as  to  third  parties? 

The  rnle  in  this  state  does  not  seem  to  be  in  doubt.  As  was  said  by 
Oiief  Justice  Ruger  in  Hacliett  v.  Stanley,  115  N.  Y.  627,  22  N.  E.  746: 

"Tbls  agreentent  does  not  In  express  terms  purport  to  form  a  partnership; 
neither  Is  the  Intention  to  do  so  dlsclatmed;  and  the  qnestion  la,  therefore, 
whether.  In  a  butiness  carried  on  under  the  conditions  provided  for  in  the  coo- 
iract  the  parties  thereto  became  partners  as  to  third  persona." 

And  in  discussing  that  qnestion  the  chief  judge  said: 
"The  application  of  the  mle  that  'participation  in  profita*  renders  their  re- 
cipient a  imrtner  in  the  business  from  whleb  profits  are  derived,  as  to  third 
persons,  has  been  somewhat  restricted  by  modem  decisions,  but  we  thlnlv  that 
the  dlvlBlon  of  profita  must  atlll  be  considered  tbe  most  Important  element  la 
all  contracts  by  which  the  true  relation  of  parties  to  a  bnalnesa  la  to  be  deter- 
mined. We  thinly  this  rule  is  founded  In  strict  Justice  and  sound  policy.  There 
can  be  no  injustice  In  imposing  upon  those  who  contract  to  receive  the  frutta 
of  an  adventure  a  UabiUt^  for  credits  contracted  In .  Its  aid,  and  which  are  ea- 
aentla]  to  Its  ancceaafut  condnct  and  prosecntion.  HblB  liability  does  not,  and 
ought  not  to,  depend  upon  the  Intention  of  the  parties  In  making  the  contract 
to  shield  themselves  from  liability,  but  upon  the  ground  that  It  is  against  pob- 
11c  policy  to  permit  persons  to  prosecute  an  enterprise,  which,  however  snceeaa- 
fnl  It  may  for  a  time  appear  to  be,  is  sure  In  the  end  to  result  in  advantage  to 
Its  secret  promoters  alone,  and  the  mln  and  disaster  ot  its  creditor!  and  others 
connected  with  It" 
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Hie  court  then  discnswes  the  exertions  to  tills  rale: 

"Exceptions  to  the  rule  are,  howeTer,  found  In  casea  where  a  share  In  prints 
Is  contracted  to  be  paid  as  a  measure  of  compensation  to  employers  for  serv- 
ices rendered  In  the  business,  or  for  the  use  of  moneys  loatied  In  aid  of  the 
enterprise;  but  when  the  agreement  extends  beyond  this,  and  provides  (or  the 
proprietary  interest  In  the -profits  as  a  compensation  for  money  advanced  and 
time  and  services  bestowed  as  a  principal  in  its  proeecatlon,  we  think  that  the 
rule  still  requires  such  party  to  be  held  as  a  piutner." 

In  Leggett  v.  Hyde,  58  N.  T.  275,  it  appeared  that  the  appellant 
invested  or  deposited  with  a  co-partnership  a  sam  of  money,  f<Hr 
which  the  appellant  was  to  share  in  the  proOts  of  the  bnsiness  of 
the  firm.  His  share  was  to  be  one-third,  demandable  by  him  at 
the  end  of  the  year.  Judge  Folger,  in  delivering  the  opinion  of 
the  court,  says: 

"The  prominent  and  Important  facts  are  that  he  loaned  the  firm  a  sum  of 
money,  to  be  employed  as  capital  in  Its  business,  and  that,  therefore,  he  was 
entitled  to  have  and  demand  from  It  one-third  of  the  proflta  of  Its  business 
every  half  year.  In  my  Judgment,  there  results  from  this,  that  Putnam  and 
Hennebe^r,  making  use  of  that  money  as  capital  in  that  business,  used  It 
there  for  the  ben^t  of  the  appellant,  because  any  return  to  him  for  the  loan 
to  them  must  come  from  the  use  of  It  If  not  used  so  that  proflts  were  made, 
he  got  no  return.  Further,  that  he  had  an  Interest  In  the  prints,  which,  while 
they  were  anticipatory,  was  indofluite  as  to  amount,  but,  when  they  were  real- 
ized, was  measured  and  specific  as  to  share.  Further,  that  his  Interest  in  them 
was  In  them  as  proflts;  that  Is.  that  he  had  a  right  on  'the  lapse  of  every  six 
months,  though  having  no  property  In  the  whole  capital,  to  have  an  account 
taken  of  the  business,  and  a  division  made  of  the  profits  then  appearing. 
*  *  *  He  had  that  Interest  In  the  proflts,  as  profits,  because  he  could  claim 
a  shue  of  them  specifically,  as  th^  ahonld  appear  on  each  six-months  or  otiker 
aceonntlDg  of  the  business  of  the  term  then  ended,  and  could  then  have  and 
demand  payment  of  his  share." 

And,  after  examining  the  authorities  in  this  country  and  in  Eng- 
land, JtiUge  Folger  continues : 

'*There  have  been  from  time  to  time  certain  exceptions  established  to  this 
rule,  in  a  broad  statement  of  it;  but  the  decisions  by  which  these  ex<^tl(XiB 
have  been  set  up  still  recognize  the  rule  that,  where  one  Is  interested  In.  proflts 
as  such,  he  Is  a  partner  as  to  third  persons.  These  exceptions  deal  with  the 
case  of  an  agent,  servant,  factor,  broker,  or  employ^,  who,  with  no  Interest  In 
the  capital  or  business,  is  to  be  remunerated  for  his  services  by  a  compensation 
from  the  profits,  or  by  a  cranpensatlon  measured  by  the  profits,  or  with  that 
of  seamen  on  whaling  or  other  llbe  voyages,  whose  reimbursement  for  their 
time  and  labor  Is  to  finally  depend  upon  the  resalt  of  the  whole  voyage.  There 
are  other  exceptions,  like  tenants  of  land  or  a  ferry  or  an  Inn.  who  are  to  share 
with  the  owners  In  results,  as  a  means  of  compensation  for  their  labor  and 
services.  The  derisions  which  establish  these  exertions  do  not  peotesa  to 
abrogate  the  rule,  only  to  limit  it." 

This  rule,  thus  stated  by  the  highest  court  of  the  state,  is  the 
one  which  is  controlling,  and  which  it  is  our  duty  to  apply.  The 
extent  of  the  rule  is  well  illustrated  by  the  exceptions  to  it  which 
have  been  recognized.  Thus,  the  rule  is  general  that  participa- 
tion in  proflts  renders  their  recipient  a  partner  in  the  business 
from  which  the  profits  are  derived,  as  to  third  persons.  The  ex- 
ceptions are  the  cases  of  agent,  servant,  factor,  broker,  ov  employ^, 
who,  with  no  interest  in  the  business  or  capital,  is-  to  be  remuner- 
ated for  his  services  by  a  compensation  from  the  profits,  or  by  a 
compensation  measured  by  the  profits,  and  where  tenants  of  land 
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or  other  real  property  are  to  share  with  the  owner  in  results,  as  a 
compensation  for  their  labor  and  services.  The  general  principle 
upon  which  these  exceptions  have  been  established  is  that  in  such 
cases  the  parties  have  no  interest  in  the  profits  or  business,  but 
simplji  have  adopted  a  division  of  receipts  as  a  method  of  ascertain- 
ing the  amount  of  compensation  for  the  services  rendered  or  prop- 
erty nsed.  But  where  the  parties  contemplate  that  profits,  as  such, 
should  be  divided,  giving  to  the  persons  entitled  to  receive  their 
proportion  of  such  profits  the  right  to  call  the  remaining  persons 
to  account;  giving  each  (one  to  the  other)  the  right  to  enforce  the 
agreement  as  a  co-partner,  so  that  the  profits,  as  a  whole,  vest  in 
the  adventurers,  to  be  divided  among  them  in  the  proportions 
agreed  to, — then,  as  to  third  parties,  the  co-partnership  is  formed. 
The  application  of  this  rule  is  further  illustrated  in  Hall  v.  Barth, 
37  App.  Div.  359,  65  N.  T.  Supp.  1103. 

Applying  this  rule  to  this  particular  agreement,  it  seems  to  fol- 
low that  the  parties  to  it  were  all  liable  as  partners  to  third  par- 
ties. Each  one  made  his  contribution  to  the  joint  adventure,  ei- 
ther by  a  right  to  use  the  property,  or  by  services  to  be  rendered. 
Each  one  had  his  particular  part  to  perform.  The  receipts  from 
the  whole. adventure  were  to  be  paid  to  the  treasurer,  and  the  dis- 
bursements necessary  for  the  adventure  were  to  be  paid  upon  the 
audit  of  two  of  the  members.  The  balance  remaining — in  other 
words,  the  net  profits — was  to  be  divided  at  the  end  of  the  adven- 
ture. That  either  of  the  joint  adventurers  could  have  d«nanded 
an  accounting,  and  conld  have  demanded  and  enforced  bis  right  to 
his  share  of  any  profits  which  had  been  realized  in  an  action  for 
an  accounting,  could  not  be  doubted.  What  more  was  necessary  to 
constitute  such  a  co-partnership?  There  was  no  express  statement 
that  either  party  should  be  ultimately  responsible  for  losses,  if 
losses  there  should  be,  but  it  is  not  claimed  that  such  an  express 
agreement  was  necessary.   The  law  imposes  such  liability. 

But  it  is  claimed  by  the  respondents  that,  even  if  there  was  a 
co-partnership,  only  the  defendant  Chatterton  would  be  liable  for 
the  lumber  furnished  by  these  plaintiffs.  It  is  not  necessary  for 
us  to  determine  whether  or  not  that  would  be  true  as  between  the 
parties  to  the  agreement.  We  are  dealing  now  with  the  liability 
of  these  joint  adventurers  to  third  parties  who  furnished  the  labor 
and  material  necessary  for  the  adventure.  As  to  such  third  par- 
ties, it  was  entirely  immaterial  what  agreement  the  parties,  as 
between  themselves,  had  made.  It  is  quite  clear  that  under  the 
agreement  Chatterton  was  not  to  furnish  this  erected  stand,  as  his 
contribution  to  the  partnership.  He  was  to  build  and  erect  the 
stand,  and,  as  between  the  parties,  was  to  assume  the  obligation 
of  procuring  the  lumber  and  labor  to  erect  it,  but  he  was  not  to 
contribute  the  stand  as  his  share  to  the  joint  adventure,  because  it 
was  to  be  paid  for  out  of  the  proceeds  of  the  joint  adventure;  and 
while,  under  the  agreement,  he  might  have  been  responsible  to  the 
other  parties  to  it  for  a  failure  to  procure  such  material  and  labor, 
his  act  in  procuring  them,  as  to  third  parties,  was  the  act  of  all 
the  associates,  and  they  were  liable  for  the  obligations  incurred  by 


Digitized  by  Google 


S5S  ei  NBW  YORK  SUPPLEMBNT  (Bop.  Ct 

and  9B  New  York  State  Reporter. 

bim.  The  defendant  Allen  is  in  the  same  position  as  the  other  de- 
fendants. Aflsaming  that  the  Inmber  was  ordered  before  the  writ- 
ten agreement  had  been  signed,  it  was  delivered  afterwards.  It 
was  a  liability  incurred  for  the  benefit  of  the  co-partnership,  and 
was  for  material  necesBary  for  the  prosecation  ot  the  raterprise. 
The  cost  of  the  lumber  was  to  be  paid  for  ont  of  the  rec^pts,  and 
all  the  co-partners  were  responsible  for  the  liability  incurred  in  its 
purchase. 

The  view  that  we  have  taken  renders  it  unnecessary  to  discuss 
the  other  questions  argued  upon  this  appeal.  We  think  a  fair  con- 
struction of  the  agreement  made  all  the  parties  to  it  liable  to  third 
parties  for  indebtedness  incurred  in  carrying  out  the  adventare, 
and  for  that  r^ison  the  dismissal  of  the  complaint  was  error. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellants  to  abide  the  event.  All  concor. 


KAHN  T.  MOTINT. 
(Supreme  Goart,  Appellate  Division,  Flrat  Department.   December  8,  1899.) 

1.  VrNDOR  and  PuRCHAiBR— RBFUSAL  TO  PSRFOBH— DBrECTIVB  TiTLE— AD- 

VBRSB  POBBEBSION. 

A  purcbaser  of  real  estate  cannot  refuse  to  perform  hla  contract  on  tbe 
ground  tbat  the  title  Is  defective,  In  tliat  tbe  Interest  of  an  beir  of  a  former 
owner,  who  died  Intestate,  Is  still  outstanding,  where  the  premises  hare 
beoi  occnpled  for  more  than  20  Tears  adverse^  to  all  claims  of  soch  heir 
or  his  helra  at  law. 

i.  6amb— Pastt-Waix  Conthact. 

A  purchaser  of  land  cannot  refuse  to  perform  his  contract  because  of 
an  outstanding  party-wall  agreement,  which  was  to  be  binding  only  so 
long  as  the  duties  thereto,  or  their  legal  representatlreB,  continued  to 
have  tlfle,  and  all  such  parties  no  longer  have  any  Interest  In  tbe  land. 

a.  Sahb. 

Where  a  purchaser  of  real  estate  refused  to  perform  his  contract  and 
sued  for  money  paid,  on  tbe  ground  that  tbe  title  tendered  was  unmarket-  . 
able,  the  vendor  may  show  at  the  trial  title  by  adverse  possesaion,  thovgb 
be  had  not  previously  acquainted  tbe  purcbaser  with  the  facts  conatltatlDg 
bis  adverse  claim. 

Appeal  from  special  term,  New  York  county. 

Action  by  Lazard  Kahn  against  Qenry  B.  Mount  to  recover  mon-  | 
ey  paid  on  a  contract  for  the  purchase  of  real  estate,  and  expeoBea 
incurred  in  searching  the  title.  From  a  judgment  dismissing  the 

complaint,  and  directing  a  specific  performance  of  the  contract,  as  | 
prayed  in  defendant's  answer,  plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  BAB-  i 
BETT.  RUMSEY,  and  INGRAHAM,  JJ. 

Abner  C.  Thomas,  for  appellant. 
William  H.  Stockwell,  for  respondent. 

McLaughlin,  J.   On  the  Ist  day  of  April,  1898,  the  parties  to 
this  action  entered  into  a  contract  by  which  the  defendant  con-  I 
tracted  to  sell,  and  the  plaintiff  to  purchase,  certain  real  jestate 
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aitaated  in  the  city  of  Kew  York,  for  the  purchase  price  of  922,25Ai 
At  the  time  of  the  execution  of  the  contract  the  plaintiff  paid  on 
aecoont  of  the  parchase  price  the  sum  of  f  1,000,  and  the  balance 
he  agreed  to  pay  at  a  time  specified  for  the  passing  of  the  title; 
and  at  that  time  be  was  ready,  able,  and  willing  to  p^fonn,  but 
he  refused  to  accept  the  title  tendered,  on  the  ground  that  the  same 
was  defective  and  unmarketable.  Subsequently  he  brought  this 
action  to  recover  the  tl,000  paid,  and  also  the  expenses  alleged  to 
have  been  incurred  by  him  in  searching  the  title.  The  defendant, 
by  his  answer,  denied  the  material  allegations  of  the  complaint, 
and  alleged  as  an  afflrmative  defense  that  the  title  was  good,  and 
prayed  for  a  judgment  directing  the  plaintiff  to  specifically  per- 
form, by  taking  the  title  and  pa;(4ng  the  amount  directed  to  be 
paid.  After  a  trial  had  of  the  i»ues  involved,  the  complaint  was 
dismissed  by  the  learned  justice  sitting  at  special  term,  and  judg- 
ment rendered  for  the  defendant  as  prayed  for  in  the  answer. 

At  the  trial  the  plaintiff  sought  to  justify  his  refusal  to  take  the 
title  upon  the  ground  that  there  existed  two  allied  defects  in  it: 
<1)  Because  Martines  Hogenkamp  "became  seised  of  the  premises 
in  question  about  January  9, 1829,  and,  being  so  s^ed,  he  died  on 
or  about  March  29,  1833,  without  having  disposed  of  the  same  by 
will.  He  left,  him  surviving,  John  Hogenkamp,  William  Hogen- 
kamp, and  Kathraine  Bemsen,  his  children  and  heirs  at  law,  to 
whom  said  property  descended  in  equal  shares.  That  Katherine 
Bemsen,  one  of  said  children  and  heirs  at  law,  has  not  conveyed 
her  into'est  in  said  premises  to  this  defendant  or.  to  any  of  his  pred- 
ecessors in  title,  nor  has  the  interest  of  said  Katherine  Bemsen 
been  acquired  by  the  defendant  or  his  predecessors  in  title,  and  the 
said  interest  is  still  outstanding  in  the  said  Katherine  Bemsen,  or 
her  heirs  or  devisees."  (2)  Because  **the  said  premises  are  bur- 
dmed  and  incumbered  by  an  agreement  recorded  in  the  office  of 
the  r^nster  of  the  city  and  county  of  Kew  York,  in  Liber  1,138  of 
Conv^ances,  p.  SRV 

The  evidence  introduced  at  the  trial  established  that  Martines 
Hogenkamp  acquired  the  premises  in  question,  and  a  lot  adjoining 
it  on  the  westerly  side,  making  in  all  a  lot  of  50  feet  in  width,  by 
deed  bearing  date  January  29,  1839;  that  on  March  S,  1833,  Mar- 
tines  Hogenkamp  died;  that  he  l^t  a  will  dated  April  6,  1834, 
which  was,  shortly  after  his  death,  spitted  to  probate,  and  by  the 
terms  of  whidi  his  interest  in  the  pmnises  passed  to  his  two  sons, 
William  and  John;  that  these  two  sons  and  one  Katherine  Bern- 
sen  were  his  only  children  and  heirs  at  law;  that  in  February, 
1836,  William  transferred,  by  a  quitclaim  deed,  all  his  interest  to 
his  brother  John;  that  Joim  died  in  September,  1853,  leaving  a 
will,  which  was  shortly  after  his  death  admitted  to  probate,  and  in 
and  by  which  his  interest  passed  to  his  son  Daniel.  Daniel  held 
the  title  until  June,  1875,  when  he  conveyed  the  two  lots  to  Sophia 
Boddensick,  and  the  title  which  she  acquired  had,  at  the  time  the 
contract  above  referred  to  was  executed,  by  mesne  conveyance, 
passed  to,  and  at  the  trial  of  the  action  the  same  was  held  by,  the 
detCndaiit.  it  was  thna  claaiy  made  to  appear  that  for  a  period 
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of  upwards  of  60  years  the  defendant  and  his  predecessors  in  in- 
terest had,  under  written  instruments,  claimed  to  be  the  owners 
of  the  title  to  the  premises  in  dispute.  The  plaintiff,  however, 
urges  that  the  title  is  not  good,  because  the  interest  of  Martines 
Hogeukamp  did  not  pass,  under  his  will,  to  his  two  sons,  William 
and  John,  for  the  reason  that  it  was  not  acquired  by  him  until  after 
the  execution  of  the  will,  which  was  prior  to  the  encwtment  of  the 
Berised  Statute;  that  a  will  executed  prior  to  the  enactment  of 
the  Revised  Statutes  did  not  pass  after-acquired  title,  and  th«:e- 
fore,  as  to  this  real  estate,  Martiues  Hogenkamp  died  intestate,  and 
the  title  to  it  passed,  not  by  the  will,  but  by  descent,  to  his  three 
children,  each  taking  an  undivided  one-third  interest  therein;  that 
the  defendant  had  not  acquired  the  interest  of  the  daughter  Mre. 
Remsen,  and  therefore  he  did  not  have  a  good  or  marketable  title. 
To  meet  this  claim,  the  defendant,  by  testimony  which  was  uncon- 
tradicted, established  that  the  premises  ever  since  1S65  had  been 
occupied  adversely  to  any  and  all  claims  on  the  part  of  Mra.  B«n- 
sen;  that  at  the  time  of  her  father's  death,  in  1833,  she  was  37 
years  of  age;  that  she  lived  until  January.  1879,  when  she  died  in- 
testate; that  she  had  never  been  insane;  that  she  left,  her  surviv- 
ing, her  husbaud,  John  C.  Remsen,  who  died  in  1883,  two  daughters. 
Sophia  and  Cornelia  Eckerson,  both  of  whom  are  now  living,  and 
three  grandchildren,  daughters  of  a  deceased  daughter;  that  all  of 
said  heirs  at  law  of  Mrs.  R^sen  were  of  fuU  age  and  soand  mind, 
and  had  been  so  for  more  tlum  20  years  immediately  priw  to  the 
commencement  of  .the  action;  that  the  title  of  the  defendant  and 
his  predecessors  in  interest,  from  1833  to  the  commencement  of  the 
action,  had  not  been  disputed  or  questioned  by  any  one. 

Under  such  a  state  of  facts,  we  think  the  trial  court  was  right 
in  holding  that  the  defendant  bad  a  good  and  marketable  title. 
Good  title  had  been  acquired  by  adverse  oossession.  There  were 
no  infants  or  insane  persons  who  by  conveyance  or  inheritance  from 
Mrs.  Remsen  could  have  any  interest  which  had  not  been  ex- 
tinguished by  the  lapse  of  time.  Advise  possession  and  the  stat- 
ute of  limitations  would  constitute  a  perfect  defense  against  any 
claim  which  they  might  make.  Simls  v.  HcElroy,  100  N.  T.  156. 
54  N.  E.  674; 

As  to  the  other  alleged  defect,  it  appeared  that  on  the  2lBt  of 
April,  1870,  an  agreement  was  entered  into  between  Bernard  Pas- 
sett  and  Gerry  Passett,  on  the  one  part,  and  Daniel  Hogenkcunp,  on 
the  other.  This  agreement  recites  that  the  parties  were  the  own- 
ers of  adjacent  lots,  and  that  they  propped  to  erect  thereon  cer- 
tain buildings;  that  for  that  purpose  they  had  agreed  that  a  party 
wall  should  be  built,  which  should  rest  partly  upon  the  lands  of 
both  parties,  and  which  wall,  when  completed,  might  be  used  by 
both  of  the  parties  and  their  legal  representatives;  that  for  that 
purpose  they  mutually  covenanted  that  the  wall  should  be  built  at 
their  joint  expense,  "each  party  bearing  a  share  in  proportion  to 
the  amount  of  said  wall  used  by  them  him,"  or,  if  either  of  the 
parties  should  build  the  wall  at  his  own  expense,  then  the  othn* 
party  should,  when  completed,  pay  such  sum  or  sums  as  should  be 
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found  to  be  the  cost  value  of  one-half  of  such  part  as  he  shall 
select  to  nse.  It  was  specifically  provided  that  the  agreement 
sboald  continne  and  r«nain  in  force  so  long  as  the  said  parties  or 
their  legal  representatives  continued  to  have  title  to  the  land. 
Obviously,  the  covenants  contained  in  this  agreement  were  per- 
sonal ones.  They  did  not  run  with,  and  were  not  binding  upon,  the 
land  rtself.  Cole  v.  Hughes.  54  N.  Y.  444:  Scott  v.  McMillan,  76 
N.  Y.  141;  Mott  v.  Oppenheimer,  135  N.  Y.  313,  31  N.  E.  1097,  17 
L.  R.  A.  409.  A  covenant  is  said  to  run  with  the  land  when  either 
the  liability  to  perform  it,  on  the  one  hand,  or  the  right  to  enforce 
it  on  the  other,  passes  to  the  assignees  of  the  land.  8  Am.  &  Eng. 
Enc.  Law,  p.  354.  By  express  terms  of  the  agreement,  the  cove- 
nants, as  we  have  seen,  were  to  be  binding  only  "so  long  as  the 
said  parties  or  their  legal  reprMentatives  may  continue  to  have 
title."  The  parties  and  their  legal  representatives  ceased  to  have 
any  interest  in  the  land  in  1875. 

The  judgment  is  right,  and  must  be  affirmed,  with  costs.  All 
concur. 

BABBETT,  J.  I  concur  in  the  opinion  of  Mr.  Justice  McLAUGH- 
UX  in  this  case.  It  may  be  well,  however,  to  add  a  word  as  to  a 
point  which  he  has  not  discussed.  The  plalntift  claims  that  he 
was,  in,  substance,  released  because  of  the  defendant's  failure  to 
furnish  him  with  proof  of  adverse  possession  at  the  time  when  the 
title  was  to  be  closed;  and  he  cites  Simis  v.  McElroy,  12  App.  Div. 
434.  42  N,  Y.  Supp.  290,  in  support  of  this  contention.  There  are 
some  observations  in  Justice  Williams'  opinion  in  that  case  to  the 
effect  that,  where  the  vendor  claimed  a  clear  record  title  when  the 
deed  was  tendered,  he  should  not,  upon  the  trial,  be  permitted  to 
abandon  that  claim,  and  insist  that  the  vendee  should  accept  a 
title  by  adv^e  possession.  The  case,  however,  was  decided  upon 
a  diffK-ent  ground,  namel}',  that  the  evidence  was  insufficient  to 
show  a  good  marketable  title  by  adverse  possession.  Our  judjr- 
ment  was  affirmed  in  the  court  of  appeals  solely  upon  that  ground 
(160  K  Y.  156,  54  N.  E.  674),  and  the  point  in  question  was  not  even 
referred  to.  If  it  had  been  deemed  decisive,  the  question  of  ad- 
verse possession  was  quite  unnecessarily  discussed.  We  do  not 
think,  therefore,  that  the  case  is  authority  for  the  plaintiff's  present 
contention.  Then,  too,  the  facts  in  the  case  at  bar  are  somewhat 
d^erent.  The  plaintiff  here  is  the  vendee.  He  alleges  that  the 
title  tendered  by  the  vendor  was  defective  and  unmarketable,  and 
on  that  ground  he  sues  to  recover  the  amount  paid  upon  account 
of  his  contract,  and  the  expenses  incurred  in  searching  the  title. 
The  defendant  certainly  has  a  right,  in  answer  to  such  a  claim,  to 
show  that  it  is  unfounded;  that  his  title  is  not  defective  and  un- 
marketable; that,  on  the  contrary,  it  is  good  and  sufficient  This 
defense  does  not  depend  upon  what  he  may  have  previously  assert- 
ed upon  the  subject,  but  upon  the  actual  fact  And,  funUier,  the 
defendant  in  his  counterclaim  sets  up  the  facts  upon  which  he 
claims  a  specific  performance  of  the  contract  Having  {woved 
those  facts,  he  is  entitled  to  the  equitable  relief  prayed  for.  He 


Digitized  by 


362  61  NEW  YORK  SUPPLEMENT  ftSllp.  Ct 

and  SS  New  York  Stats  Reporter. 

has,  in  troth,  abandoned  no  claim  that  he  ever  made  apon  the  aab- 
ject  of  his  title.  His  claim  thronghoat  has  simply  been  that  he 
had  a  good  title,  and  that  claim  he  haa  fnlly  evtablisbed. 


DAVIDSON  T.  CROOKS  et  aL 
(Snpreme  Goart,  Appellate  DlTtelon,  First  Department   December  8,  1809.) 

1.  JmWMBKT—LlBN— DeBDS— EXBCDTION — RECORDe. 

Wbere,  by  lapse  of  time,  the  lien  of  a  Judgment  upon  a  judgment  debtor's 
land  baa  ceased,  and  no  conveyance  or  deed,  upon  execution  sale  tbere<rf, 
executed  by  the  sberlff,  has'  been  recorded,  as  required  by  statute,  and  the 
Judgment  debtor  executes  a  valid  conveyance  to  a  third  person,  who  re- 
ceived It  for  a  valuable  consideration,  and  without  notice  of  any  otb«r 
conveyance,  and  duly  recorded  hla  deed  as  required  by  law,  such  third  per- 
son would  acquire  a  good  title  thereto,  since,  under  the  recording  act  (1 
Rev.  St.  p.  756,  S  1).  every  unrecorded  conv^ance  of  real  estate  Is  "void 
as  against  any  subsequent  puichaaer  in  good  faith,  and  for  a  vatoaUe  am- 
sideration."  i 

9l  Samb — Certificatb  of  SnRuiPF's  Sale.  | 
The  record  of  a  sheriff's  certificate  of  sale  is  no  notice  to  a  subeeqneat  I 
grantee  of  the  sale  by  the  sheritC,  and  Is,  therefore,  no  cloud  upon  the  title 
of  the  iwoperty. 

Action  by  H.  Augusta  Davidson  against  John  J.  Crooks  and  an- 
other.  Judgment  for  plaintiff. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAtJQHUN,  PAT- 
TERSON, O'BRIEN,  and  INGRAHAM,  JJ. 

Isaac  L.  Miller,  for  plaintiff.  j 
Albert  F.  Gescheidt,  Jr.,  for  defendRnts. 

XNGRAHAM,  J.    The  plaintiff  in  this  action,  being  the  owner  ' 
and  in  possession  of  a  piece  of  land  now  located  in  the  city  of  New  I 
York,  executed  a  contract  whereby  she  agreed  to  convey  to  the  de- 
fendant, and  the  defendant  agreed  to  purchase,  the  said  land.   On  ; 
the  day  named  for  the  delivery  of  the  conveyance,  the  plaintiff  ten-  | 
dered  to  the  defendant  a  conveyance,  duly  executed,  sufficient  to 
convey  the  premises  to  the  defendant.   The  defendant  refused  to 
acc^t  the  deed  for  the  reason  that  the  title  tendered  was  not  mar- 
ketable, and  the  question  submitted  is  whether  the  conveyance  t^ 
dered  would  vest  in  the  defendant  a  good  and  marketable  title  to 
the  premises.   It  appeared  that  one  Schultze  acquired  the  prop- 
erty by  a  conveyance  dated  August  1. 1855:  that  on  March  25, 18C1, 
one  Fisher  recovered  a  judgment  against  Schultze,  which  was  duly 
docketed  in  the  office  of  the  clerk  of  Westchester  county,  within  , 
which  county  the  property  was  then  situated;  that  an  execution 
against  the  real  and  personal  property  of  the  judgment  debtor  was 
duly  issued  to  the  sheriff  of  said  county,  who,  pursuant  thereto, 
duly  sold  at  public  auction  on  June  7, 1861,  all  the  right,  title,  and 
interest  of  said  judgment  debtor  in  and  to  the  premises  to  one  | 
William  Henry  Austin  for  the  sum  of  f  100,  and  made,  »ecuted,  and 
delivered  to  said  Austin  a  certificate  of  said  sale  dated  Jane  7,  | 
1861,  which  was  duly  recorded  June  22,  1861,  in  the  offlee  of  the 
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clerk  of  Weatehester  coaoty;  that  no  deed  of  said  premiees  fr<Ha 
aach  sheriff  to  Austin,  or  to  any  other  person,  was  ever  recorded  in 
the  oiBce  of  the  clerk  or  register  of  Westchester  county,  and,  so  far 
as  the  parties  to  this  proceeding,  or  either  of  them,  have  any  knowl- 
edge, information,  or  belief,  no  such  deed  has  ever  been  made,  exe- 
cuted, or  delivered;  that  sobsequently,  on  May  15,  1888,  Schultze, 
said  judgment  debtor,  and  his  wife,  duly  conveyed  to  the  plain- 
tiff the  said  prmises  for  a  valuable  consideration,  which  said  deed 
was  recorded  in  the  office  of  the  register  of  Westchester  county 
Hay  16, 1888 ;  that  after  the  execution  of  this  contract,  and  on  Jane 
20,  1899,  the  plaintiff  or  her  attorney  was  duly  notified  of  the  a:- 
istence  of  the  record  of  this  sheriff's  certificate  of  sale,  but  it  was 
not  alleged  that  the  plaintiff  or  her  attorney  had  any  knowledge 
of  the  existence  of  such  certificate  prior  to  that  time,  or  at  the  time 
the  property  was  duly  conveyed  to  her.  The  statute  in  force  at  the 
time  that  this  certificate  was  given  (2  Rev.  St.  p.  370,  §  42)  pro- 
vides that,  upon  the  sale  of  real  estate  by  virtue  of  any  execution, 
the  officer  making  the  same  shall  make  out  and  subscribe  duplicate 
certificates  of  such  sale.  By  section  43  it  is  provided  that  one  of 
such  duplicate  certificates  shall,  within  10  days  after  such  sale,  be 
filed  in  the  oflice  of  the  clerk  of  the  county,  and  the  other  shall  be 
delivered  to  the  pnrchaser.  By  chapter  60  of  the  Laws  of  1857 
it  is  provided  that: 

"Whenever  a  certiScate  of  the  sale  of  real  estate  by  a  sheriff  Bball  be  flled 
In  the  office  of  the  clerk  or  register  of  any  countj-,  pursnant  to  section  forty- 
three  of  title  five,  chapter  six  of  the  Revised  Statutes,  It  shall  be  the  duty  of 
sndi  clerk  Immediately  to  record  the  same  In  a  book  to  be  kept  by  him  for  that 
purpose";  that  'the  record  thereof,  or  a  certified  copy  of  such  record,  shall  be 
evidence  of  the  facta  therein  contained  In  all*  courts  and  places,  the  same  as 
if  the  original  record  were  produced." 

By  section  44  it  is  provided  that: 

"Such  original  certlUcate,  upon  being  proved  or  acknowledged.  In  the  manner 
required  by  law  to  entitle  deeds  to  be  recorded,  or  a  copy  of  such  original,  duly 
certified  by  the  clerk  In  whose  offlce  such  original  is  filed,  shall  be  received 
as  presumptive  evidence  of  the  facts  therein  contained." 

miere  is  no  provision  in  this  statute  making  such  record  notice 
of  the  contents  of  the  certificate,  or  of  the  sale  thereunder.  By 
section  62  it  is  provided  that: 

"After  the  expiration  of  fifteen  months  from  the  time  of  the  Rale  of  any  real 
estate,  if  any  part  of  the  premises  sold  shall  remain  unredeemed  by  the  person 
against  whom  the  execution  issued,  or  by  any  person  entitled  to  redeem  the 
flome  within  one  year  from  the  time  of  each  sale,  according  to  the  foregoing 
provisions,  then  the  officer  making  sacb  sale  shall  complete  the  same,  by  ex- 
ecuting a  conveyance  of  the  premises  so  remaining  unredeemed,  either  to  the 
original  purchaser,  or  to  the  creditor  who  may  have  acquired  the  title  of  such 
original  purchaser,  or  to  the  creditor  who  may  have  putchased  such  title  from 
any  other  creditor,  as  the  case  may  be;  which  conveyance  shall  be  valid  and 
effectual  to  conv^  all  the  right,  title  and  Interest,  which  whs  sold  by  such 
officer." 

It  thus  appears  that  th6  certificate  ot  the  idieriff  is  not  a  con- 
veyance of  the  property.  The  execution  and  record  of  such  cer- 
tificate is  a  step  in  the  proceeding  to  enforce  the  judgment.  The 
Judgment  having  been  docketed  in  Westchester  county,  it  became 
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a  lien  npon  this  particalar  property,  which  lien  existed  for  10  yean 
from  the  docketing  of  the  judgment.  The  sale  by  a  sheriff  apon  an 
execution  issued  upon  such  judgment  was  a  proceeding  to  enforce 
the  lien  secured  by  the  judgment,  and  the  filing  of  the  certificate 
of  sale  was  a  necessarj-  step  to  enforce  the  execution,  which  must 
be  consummated  by  a  proper  conveyance  by  the  sheriff,  executed 
not  less  than  15  months  after  the  sale.  By  such  conveyance  the 
title  of  the  judgment  debtor  would  be  devested  from  the  judgment 
debtor,  and  transferred  to  the  purchaser,  or  person  named  as  gran- 
tee in  the  deed  from  the  sheriflf.  The  record  of  a  certificate  of  sale 
is,  however,  no  notice  to  a  subsequent  grantee  of  the  sale  by  the 
sheriff,  and  after  the  lien  of  the  judgment  had  spired;  and  a  nur- 
chaser  acquiring  the  property  in  good  faith,  and  without  notice,  no 
deed  from  the  sheriff  having  been  recorded,  and  the  purchaser  hav- 
ing duly  recorded  his  deed  under  the  recording  act,  would  acquire- 
a  good  title  to  the  property.  By  the  recording  act  (1  Bev.  St.  756, 
%  1)  it  is  provided  that: 

"Every  conveyance  of  real  estate,  within  tills  state,  hereafter  made,  shall  be 
recorded,  *  -  •  •  and  every  such  conveyance  not  ao  recorded  shall  be  void 
as  against  any  subsetiuent  purchaser,  In  good  faith  and  for  a  valuable  consid- 
eration, of  the  same  real  estate,  or  any  p<»;tlon  thereof,  whose  conveyance  shall 
be  first  duly  recorded." 

By  section  SS  it  is  provided  that: 

"The  term  'conveyance,'  as  used  in  this  chapter,  shall  be  construed  to  em- 
brace every  Instrument  In  writing,  by  which  any  estate,  or  interest  In  real 
estate  Is  created,  aliened,  moi-tgaged  or  assigned;  or  by  which  the  title  to  any 
real  estate  may  be  affected  in  law  or  equity." 

This  sheriff's  certificate  of  sale  could  not  be  deemed  a  conveyance 
within  the  provisions  of  this  section.  The  coiificate  did  not  af- 
fect any  estate  or  interest  in  real  estate.  As  before  stated,  it  was 
a  mere  step  in  the  proceeding  to  devest  the  judgment  debtor  of  his 
title  to  the  estate.  Of  itself  it  operated  neither  as  a  conveyance  nor 
charge  upon  the  estate.  By  the  express  provisions  of  the  statute- 
it  was  the  deed  of  the  sheriff  which  conveyed  to  the  purchaser  the 
estate  of  the  judgment  debtor,  and  until  that  deed  was  executed 
the  title  remained  in  the  judgment  debtor,  with  a  right  to  the  pos- 
session of  the  property,  and  to  collect  the  rents  and  profits  there- 
of. The  execution  and  delivery  of  a  deed  by  the  sheriff  would  re- 
late back  so  as  to  convey  all  the  right,  title,  and  interest  of  the 
judgment  debtor  at  the  time  of  the  docket  of  the  judgment;  but 
where,  by  the  lapse  of  time,  the  lien  of  the  judgment  upon  the  land 
had  ceased,  and  no  conveyance  or  deed  executed  by  the  sheriff  has 
been  recorded,  and  where  the  owner  of  the  land  executed  a  valid 
conveyance  to  a  third  person,  who  received  it  for  a  valuable  con- 
sideration, and  without  notice  of  any  other  conveyance,  and  duly 
recorded  his  deed  under  the  recording  act,  his  title  wonld  be  good. 
Reynolds  v.  Darling,  42  Barb.  422.  Before  the  conveyance  to  the 
plaintiff,  the  lien  of  the  judgment  had  expired,  and  the  statute  of 
limitations  had  run  against  any  proceeding  to  compel  the  sheriff 
to  deliver  a  deed  under  this  alleged  sale,  or  to  take  any  proceeding 
to  enforce  the  judgment;  and,  if  a  deed  had  been  executed  by  the 
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«beriff,  which  was  unrecorded,  the  title  of  the  plaintiff,  she  having 
received  a  deed  from  the  person  in  whom  the  fee  was  vested  after 
the  time  of  the  jodgment  had  expired,  and  without  notice  of  a  pruv 
conveyance,  and  such  deed  having  been  duly  recorded,  wonld  be 
protected. 

It  follows,  therefore,  that  the  record  of  this  sheriff's  certificate 
in  the  office  of  the  clerk  of  Westchester  coantj  was  not  a  cloud  upon 
the  title  of  the  plaintiff,  and  that  the  plaintifPs  title  to  the  property 
is  a  marketable  one.  The  plaintiff  is,  therefore,  entitled  to  judg- 
ment decreeing  a  specific  performance  under  tiie  contract,  with 
costs.  All  concur. 


LAZARUS  et  aL  v.  LUDWIG. 
(Supreme  Court  Appellate  Division.  First  Department   December  8,  1S99.> 

%  Lanolobd  akd  Tbitant— iHPROTKinKTB— Origmai,  Cohditiok. 

A  lessee's  liability  to  restore  the  demleed  premises  in  tbeir  original  state 
at  the  end  of  Ills  term,  If  required  by  the  lessors  under  an  agreement  al- 
lowing him  to  make  alterations,  was  not  waived  by  the  landlord's  allowing 
him  to  remain  in  possession  after  end  of  his  term  under  a  lease  from 
month  to  month,  where  Jt  appeared  that  they  notified  blm  to  comply  with 
said  agreement  before  his  term  expired,  and  also  during  the  pendency  of 
eviction  proceedings  against  blm. 

X  Same— Verdict— EviDBNCBL 

The  testimony  of  an  expert  builder  was  sufflclent  to  sustain  a  vo^lct 
for  damages  to  demised  premises  because  of  a  lessee's  foilure  to  restore 
them  to  tbeir  original  state,  although  the  expert  had  not  examined  the 
premises  prior  to  the  alterations  made  by  the  lessee. 

&  Same. 

On  an  issue  whether  lessors  had  waived  a  lessee's  liability  to  restore  the 
demised  premises  to  their  original  statp  at  the  end  of  the  term.  It  was  not 
error  to  exclude  a  lease  from  month  to  month,  given  after  the  termina- 
tion <tf  the  tenancy,  which  cuntaJned  no  waiver  of  such  llaUUty. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Sarah  Lazarus  and  others  against  Bernhard  J.  Lud- 
wig.  From  a  judgment  for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BABRETT,  BTJMSEY, 

Mclaughlin,  and  ingbaham,  jj. 

William  Strauss,  for  appellant. 
Nelson  S.  Spencer,  for  respondents. 

BARRETT,  J.  On  the  23d  day  of  May,  1885,  the  plaintiffs  and 
one  Emma  La^rus  leased  to  the  defendant  certain  premises  in  the 
city  of  New  *York  for  a  term  expiring  on  the  Ist  day  of  May,  1895. 
Emma  Lazanis  died  in  the  year  1887,  leaving  the  plaintiffs  her  heirs 
at  law.  The  case  may  therefore  be  convenientiy  treated  by  omit- 
ting further  reference  to  her.  The  lease  contains  a  covenant  on 
the  defendant's  part  not  to  make  any  alteration  in  the  premises 
without  the  plaintiffs'  written  consent.  In  the  year  1890,  the  plain- 
tiffs, at  the  defendant's  request,  gave  their  consent  to  certain  alter- 
ations which  he  proposed  to  make.   This  consent  was  so  given 
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apon  condition  that  the  defendant  restore  the  demised  premises  in 
their  origiiLal  state,  if  required,  at  the  expiration  of  the  lease.  The 
alterations  were  made  pursuant  to  this  consent  and  upon  this  con- 
dition, and  the  effect  was  that  such  alterations  were  bo  made  upon 
what  amounted  to  a  collateral  agreement  on  the  defendant's  part 
to  restore  the  premises  a^  indicated.  The  action  is  for  a  breach 
of  the  latter  agreement.  The  defense  is,  in  substance,  that  the 
plaintiffs  waived  the  defendant's  liability  to  restore  under  his 
agreement;  and  the  appellant  points  to  several  incidents  which, 
from  his  point  of  view,  constitute  the  waivw.  It  appears  that  on 
the  7th  of  February,  1895,  the  plaintiffs  notified  the  defendant  to 
rest(Mre  the  premises  to  their  original  condition  at  the  termination 
of  the  lease.  This  notice  was  repeated  upon  the  19th  of  the  same 
month.  When  these  notices  were  given  the  plaintiffs  supposed  that 
the  defendant's  lease  would  necessai'ily  terminate  upon  the  1st  of 
the  next  month  (March),  instead  of  the  1st  of  the  following  May. 
This  was  because  the  plaintiffs  themselves  were  lessees  of  one  Van 
Benren,  and  their  lease  expired  on  the  1st  of  March.  The  defend- 
ant in  the  sublease  had  taken  his  term  from  the  plaintiffs,  subject 
to  the  procurement  by  the  latter  of  a  i*enewal  from  Van  Benren. 
The  notices  were  given  upon  the  assumption  that  this  renewal 
could  not  be  had.  A  little  later,  however,  namely,  on  the  28th  of 
Febmarj-,  the  plaintiffs  notified  the  defendant  that,  as  the  then 
present  owner  of  the  premises  had  neither  renewed  their  lease  nor 
paid  them  the  value  of  the  building,  they  would  not  surrender  the 
premises  on  the  1st  of  March.  The  effect  of  this  notice  was  to  per- 
mit the  defendant,  so  far  as  the  plaintiffs  were  ccmcmied,  to  re- 
main where  he  was  under  the  sublease  until  the  Ist  day  of  May» 
and  he  so  remained.  After  the  1st  of  May,  the  defendant  held 
over,  and  the  plaintiffs  instituted  summary  proceedings  against 
him  to  recover  possession  of  the  premises.  A  warrant  was  issued 
in  these  proceedings  on  the  19th  day  of  June,  1895,  but  still  the 
defendant  held  on.  Shortly  before  the  wairant  was  issued,  name- 
ly, June  13,  1895,  tlie  plaintiffs  executed  an  agreement  leasing  the 
premises  to  the  defendant  from  month  to  month,  beginning  June 
Ist,  and  providing  that  either  party  might  terminate  the  agreement 
upon  notice  to  the  other  of  five  days.  The  plaintiffs  supposed  that 
the  defendant  acknowledged  this  agreement  as  made  on  his  part  as 
well,  but  they  were  undeceived  when  be  repudiated  it  in  the  further 
summary  proceedings  which  they  were  subsequently  compelled  to 
.institute  against  him.  The  court  held  in  these  latter  proceedings 
that  the  supposed  agreement  in  question  of  June  13,  1^5,  was  not 
binding  upon  the  defendant,  and  the  plaintiffs  were  consequently 
compelled  to  proceed  against  him  de  novo,  as  one  holding  over  un- 
der an  agreement  providing  for  the  duration  of  the  term.  In  the 
latter  proceeding  he  was  finally  evicted  in  November,  1896.  In  the 
previous  March  the  plaintiffs  notified  the  defendant  that  they  elect- 
ed to  terminate  the  lease  upon  the  Slat  day  of  the  same  month,  and 
he  was  again  required  at  once  to  restore  the  premises,  under  bis 
collateral  agreement,  to  their  original  condition. 
We  see  in  all  this  nothing  suggestive  of  the  waiver  which  the 
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defendant  claima.  The  plaintiffs  distinctly  notified  him  in  Feb- 
ruary, 1895,  that  they  required  reetoration  "at  the  termination  of 
hia  lease/*  The  time  of  performance  under  that  requirement  was 
undoubtedly  extended,  but  never  waived.  The  defendant's  obliga- 
tioQ  survived  all  the  incidents  subsequent  to  the  termination  of  the 
ori^^al  lease.  So  long  as  Mb  occupancy  continued  under  some,  it 
matters  not  what,  arrangement,  it  was  reasonable  that  he  should 
liaTe  the  continuous  benefit  of  the  alteration.  When,  however, 
that  occupancy  terminated,  it  was  equally  reasonable  that  the 
plaintiffs  should  receive  the  premises  back  in  their  original  condi- 
tion. That  was  the  clear  understanding  of  the  parties,  as  evi- 
denced by  all  that  happened.  There  was,  in  fact,  no  waiver,  ex- 
press or  implied,  on  either  side.  There  was  simply  an  implication 
extending  the  time  of  performance  until  the  appropriate  occasion, 
namely,  until  the  termination  of  the  defendant's  actual  occupancy. 
When  the  defendant  finally  got  out  of  the  premises,  without  re* 
storing  than  to  their  original  c<»idition,  he  at  once  became  liable 
for  the  breach  of  his  collateral  agreement.  We  think,  theref<Hre, 
that  the  case  on  this  head  was  properly  disposed  of  by  the  learned 
trial  justice. 

The  proof  of  damage  was  sufficient  to  sustain  the  verdict.  It  is 
true  that  it  rests  largely  upon  the  testimony  of  an  expert  builder, 
and  that  the  expert  had  not  examined  the  premises  prior  to,  or  at 
the  time  of,  the  original  alterations.  We  think,  however,  that  his 
estimate  of  the  cost  of  restoring  the  premises  to  their  original  con- 
dition was  sufficiently  connect^  with  proof  of  that  condition,  and 
that  be  spoke  fr<Hn  information  given  him  of  that  proved  condition 
as  well  as  from  present  observation  of  what  was  patent  with  .re- 
gard to  the  alterations.  This  is  questioned,  but  a  careful  consid- 
eration of  the  evidence  leads  us  to  the  conclusion  that  criticism  on 
that  head  was  for  the  jury. 

It  is  also  contended  that  the  learned  court  should  have  admitted, 
at  the  defendant's  request,  the  lease  which  the  latter  repudiated  in 
the  summary  proceedings.  But,  as  this  lease  was  there  held  not 
to  be  binding  upon  the  defendant,  we  can  see  no  force  in  the  ap- 
pellant's present  contention  with  regard  to  it  In  our  view  of  the 
main  question,  it  was  of  no  consequence  what  tfie  general  nature 
of  the  agre«aent  was  under  which  the  defendant  retained  posses- 
sion after  the  termination  of  his  original  tenancy.  So  long  as  such 
agre^nent  contained  no  waiver  of  the  collateral  agreement  to  re- 
store, it  had  no  bearing  upon  the  breach  of  that  agreement.  The 
supposed  lease  of  June  13,  1895,  contained  no  reference  to  the  lat- 
ter agreement,  either  express  or  fairly  to  be  implied  from  its  lan- 
guage. 

We  think,  ther^ore,  that  the  judgment  appealed  from  was  right, 
and  should  be  affirmed,  with  costs.  All  concur. 
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(Supreme  Court,  Appellate  DWlslon.  First  Department.   December  8,  1899.) 

L  BbEACH  or  CoiNTRACT— DAUA0B8— PLEADISa. 

A  complaint  setting  forth  a  contract  and  Its  breach  may  state  a  good 
canse  of  action,  thoDgh  the  theory  of  damages  predicated  thereim  inaj-  be 
erroneous. 
&  Save— DsuAND. 

A  complaiut  alleging  pledge  of  liquor  to  secure  a  note,  payment  of  the 
note,  and  neglect  and  refusal  to  return  the  liquor,  does  not  state  a  breadi 
of  contract,  without  alleging  demand  for  return. 
S.  Baub— Special  Damages. 

A  complaint  seeking  to  recover  $&00,  claimed  to  have  been  expended  to 
secure  return  of  llQuor,  which  defendant  refused  to  make  after  payment 
of  the  note  for  which  It  was  pledged,  alleges  special  damages,  and.  In  the 
absence  of  facts  showing  how  the  same  arose,  is  insufficient 

Appeal  from  special  term,  New  York  coanty. 

Action  by  Benjamin  F.  Kraft  against  Samuel  M.  Bice.  From  an 
interiocntory  jodgment  overrnling  a  demurrer  to  the  comidaint,  de 
fendant  appeals.  Beversed. 

The  comidalnt  demurred  to  reads  as  follows:  "Tbe  plaintiff  above  named,  by 
Lewis  M.  Scbener,  his  attorney,  complaining  of  the  defendant  herein,  respect- 
Ailly  shows  to  this  court,  and  alleges  upon  Information  and  belief:  First.  That 
on  or  about  the  17th  day  of  January,  1891,  one  NormiOi  Y.  BrIntnaU,  at  the 
special  Instance  and  request  of  Uie  defendant  herein,  loaned  to  the  defendant 
twenty-five  barrels  of  spring  '88,  small-grain,  rye  whisky,  the  prt^rty  of  the 
said  Brintnall;  the  defendant  promising  that  he  would  return  the  said  whisky 
to  him,  the  said  Brintnall.  when  a  certain  note,  dated  January  16,  1891.  in  the 
sum  of  $2,650,  made  by  said  Brintnall  to  the  order  of  the  defendant,  at  four 
'  months*  time,  was  paid.  Second.  Thereafter,  and  before  the  commencement  of 
this  action,  the  said  note  herein  above  mentioned  was  duly  paid,  but  the  de- 
fendant wholly  neglected  and  refused  to  return  to  the  said  Brintnall  the  said 
twenty-flve  barrels  of  whisky;  and  the  said  Brintnall  on  or  about  the  26th  day 
of  August,  1891,  was  compelled  to,  and  he  did,  expend  the  sum  of  $500  to 
secure  to  himself  the  return  of  the  said  whisky.  Third.  That  neither  the  sum 
of  $500,  nor  any  part  thereof,  has  been  paid  by  the  defendant,  although  pay- 
ment thereof  was  duly  demanded,  but  has  been  refused.  Fourth.  That  on  or 
about  the  22d  day  of  September,  1898,  the  said  Brintnall,  by  an  instrument  hi 
writing,  duly  assigned  and  transferred  all  his  right,  title,  and  interest  In  the 
said  $500  to  one  Benjamin  F.  Kraft,  the  plaintiff  herein.  Wherefore  the  plain 
tiff  demands  Judgment  for  the  sum  of  $500,  with  Interest  from  the  26th  day  of 
August,  1891,  together  with  the  costs  and  disbursements  of  this  action."  The 
ground  of  demurrer  is  that  the  complaint  does  not  state  fkcts  soffldent  to  eon- 
atltote  a  cause  of  action. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BAERETT,  BmiSBT, 

PATTERSON,  and  O'BBIEN,  JJ. 

Edward  A.  Alexander,  for  appellant. 
Albert  W.  Venino,  for  respondent. 

CBRDEK,  J.  We  agree  with  the  court  below  in  the  atatement  of 
the  rule  relating  to  the  sufficiency  of  a  pleading  on  contract,  that, 
if  it  clearly  sets  forth  a  contract  and  its  breach,  even  though  tbe 
theory  of  damages  predicated  thereon  may  be  erroneous,  It  would 
be  a  statement  of  good  cause  of  action'  The  difficulty,  however, 
with  this  complaint,  is  that  there  is  no  allegation  of  a  breach.  The 
whisky,  having  been  pledged  to  the  defendant,  was  rightfully  in 
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his  posseBsion,  and  was  there  to  remain  until  a  certain  note  was 
paid.  Though  the  payment  of  the  note  is  alleged,  there  is  no  alle- 
gation of  a  demand  for  the  return  of  the  whisky,  which  would  be 
necessary  to  show  a  breach.  If,  in  addition  to  the  contract,  a 
breach  was  alleged,  then  the  plaintiff  would  be  entitled  to  at  leaat 
nominal  damages,  and  the  complaint  would  not  be  demnrrable. 
Tbe  complaint,  howevw,  was  not  framed  on  that  theory,  but  what 
is  sought  is  the  recovery  of  |500  paid  out  to  secure  a  return  of  the 
whisky.  What  is  therefore  sought  is  special  damages.  If  we  con- 
strue the  pleading  as  one  for  special  damages,  which  was  Tindoubt- 
edly  the  theory  in  the  pleader's  mind,  then  the  complaint  is  clear- 
ly insufficient.  As  stated,  what  is  here  sought  to  be  recovered  is 
^500,  claimed  to  have  been  expended  by  the  plaintiff  "to  secure  to 
hinaself  tbe  return  of  the  said  whisky."  This  is  an  allegation  of 
special  damage,  which,  in  the  absence  of  any  facts  showing  how 
such  special  damage  arose,  is  insufficient.  Tbe  rule  on  this  subject 
is  stated  in  1  Rum.  Prac  p.  325,  as  follows: 

"Where  special  damages  are  sought  to  be  recovered,  they  must  be  fully  and 
accurately  stated.  Havemeyer  t.  Fuller,  60  How.  Prac.  316.  Facta  must  be 
set  forth  In  the  complaint  from  which  the  court  can  see  that  the  plaintiff  has 
sustained  damage.  A  mere  conclusion  asserting  damage  Is  not  sufficient 
Ttaompeon  t.  Gould,  16  Ablh  Pzac.  (S.  S.)  424." 

Apart,  therefore,  from  the  question  of  whether  there  is  sufficient 
all^ation  to  justify  nominal  damages,  it  is  apparent  that  snch  were 
not  sought  in  this  action,  but,  on  the  contrail,  that  the  plaintifT 
had  assigned  to  him,  not  the  cause  of  action  for  breach  of  the  con- 
tract, but  a  cause  of  action  for  the  special  damages  which  Brint- 
nall  sn£Fered  by  being  obliged  to  pay  to  some  one — for  some  pur- 
pose or  for  some  reason  undiscloeed — 1500  for  the  return  of  tbe 
whisky. 

We  think  the  demurrer  was  good,  and  that  the  judgment  should 
be  reversed,  with  costs,  and  liie  demurrer  sustained,  with  costs, 
but  with  leave  to  the  plaintiff,  upon  paymmt  of  costs,  to  serve  an 
amended  complaint.  AH  conenr. 

BAJEEKETT,  J.  (concurring).  I  do  not  think  that  the  plaintiff 
here  woald  have  been  entitled  to  nominal  damages,  even  though  he 
had  distinctly  averred  a  breach  of  the  alleged  contract.  He  is  the 
assignee  of  but  a  particular  demand,  namely,  his  assignor's  alleged 
right,  title,  and  interest  in  the  sum  of  |500,  which  the  latter  was 
compelled,  in  some  undisclosed  way,  to  pay  to  secure  the  return 
of  the  whisky.  He  is  the  assignee  of  no  other  demand.  Oonse- 
qoently  no  cause  of  action  for  damages,  nominal,  ordinary,  or  spe- 
cial, resnlting  from  a  breach  of  tbe  contract,  is  vested  in  him.  ^e 
right  to  tbe  $500,  if  there  be  any  such  right,  cannot  flow,  even  as 
special  damages,  from  the  nonfulfillment  of  the  promise  averred. 
If  anything,  it  is  an  independent  demand,  in  the  nature  of  a  special 
action  on  the  case,  growing  out  of  insufficiently  disclosed  facts.  The 
damages  for  the  breach  of  the  agreement  to  return  the  whis^  upon 
the  payment  of  the  note  would  be  tbe  cost  of  replacing  it  in  the 
market.  Upon  the  other  hand,  if  the  refusal  to  then  return  it 
61  N.T.S.-24 
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amonnted  in  effect  to  a  converBion,  the  damaKea  woald  be  its  value 
at  the  time  of  convereion.  In  nather  aspect  of  the  case  would  the 
snm  paid  to  secure  its  return  bare  been  the  measure  of  damages. 
If  in  some  other  aspect  that  sum  might  have  been  recovered,  the 
facts  constituting  the  si>ecial  case  on  that  head  woald  hare  been 
averred.  It  follows  that,  however  the  facta  as  pleaded  be  viewed, 
the  plaintiff  by  his  assignment  took  nothing  i^ating  to  the  dam- 
ages appropriate  either  in  an  action  for  a  breach  of  contract  or  for 
conversion.  For  these  reasons,  I  agree  that  the  demurrer  was  well 
taken. 


LENNON  V.  FARBEIili  et  aL 

(Snpreme  Court.  Appellate  Division,  First  Department  DecenOiar  8,  1898J 

1.  Spbcitic  Phrformarob— Action  pgr. 

The  specific  performance  of  a  written  agreement  cannot  be  ofoned  b 
an  action  for  the  specific  performance  of  a  parol  agreement 
&  Sams— Pi,AniTiPF'8  Nbolect  to  Pervoru. 

Plaintiff  was  not  entitled  to  a  decree  for  specific  performsnoe  of  an 
agreement  wbere  defendants  had  always  been  willing  to  pttform,  but 
plaintiff  had  done  nothing  on  her  part 

Appeal  from  special  term,  New  York  county. 

Action  by  Anna  J.  Lennon  against  Daniel  Farrell  and  another. 
From  a  judgment  for  defendants  (5t)  N.  Y.  Supp.  277),  plaintiff  ap- 
peals. Affirmed. 

Argued  before  VAN  BKUNT,  P.  J.,  and  BAKEBTT,  KUUBEY, 
McLAUGHUX,  and  INGBAHAM,  JJ. 

Frederick  Seymour,  for  appellant. 

Austin  B.  Pressinger,  for  respondent  Bradley  &  Currier  Oo. 

KUMSBY,  J.  The  action  was  brought  to  enforce  the  q>ecific  por- 
formance  of  a  parol  agreement  alleged  by  the  plaintiff  to  have  been 
entered  into  between  herself  and  the  Bradley  &  Gonier  Company,  is 
a  salt  which  that  company  had  brought  against  her  to  foreclose  a 
mortgage.  The  trial  court  found  that  the  alleged  parol  agreonent 
had  never  been  made,  and  that  finding  was  amply  sustains)  by  the 
evidence. 

It  appeared,  however,  npon  the  trial,  that  the  plaintiff  had  an-  ! 
Bwered  in  the  foreclosure  suit  brought  against  her  by  the  Bradley  & 
Carrier  Company,  and,  as  a  consideration  of  her  witiidrawing  her 
answer  so  that  a  jndgment  might  be  bad  in  the  foreclosure  action,  ; 
the  Bradley  &  Currier  Company  gave  her  the  written  agreement,  upon 
compliance  with  which  she  would  be  able  to  retain  contrtd  of  the 
premises.  Upon  this  appeal  the  plaintiff  insists  that  tiie  speeiflc 
performance  of  the  written  agreement  should  have  been  enforced  l^y 
the  trial  court,  and  that  the  failure  to  do  so  waa  an  error  for  which 
the  judgment  should  be  reversed. 

To  this  contention  of  the  plaintiff  there  are  two  sufficient  answers. 
In  the  first  place,  the  action  was  brought,  not  to  mfozce  the  pnfwin- 
ance  of  the  written  agreement,  but  o^f  of  the  parol  apeement.  la 
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the  second  place,  it  was  clear  tbat  tlie  Bradley  &  Carrier  Oompaaiy 
had  always  been  willing  to  perform  the  written  agreement,  bat  that 
the  plaintiif  had  never  done  anything  by  way  of  comi^ying  with  it  on 
her  part  to  entitle  her  to  a  specific  performance,  ^e  is  not  in  a 
situation,  therefore,  to  take  advantage  of  the  written  agreement  upon 
this  a^qp^. 

The  judgment  must  therefore  be  affirmed,  with  costs.  All  concur. 


BEDLOW  T.  STILLWELIi. 
(Biqtmiw  Ooact,  Appellate  DItIsIod,  Flnt  Department   December  8.  18090 

^AAOIKa— FstTOLOUB  ANSWKBr-SmiKIHO  OUT. 

Where  a  complaint  by  a  widow,  In  an  action  on  a  Jodgment  declaring 
her  entitled  to  dower  in  land  conveyed  by  her  husband,  in  which  conrey- 
ance  abe  did  not  Join,  stated  that  defendant  had  leased  the  land  from  a 
certain  date,  from  which  time  by  the  terms  of  a  Judgment,  dower  was  to 
be  compnted,  and  that  he  had  eoUected  a  certain  net  som,  to  one-third  (tf 
wblch  she  was  entitled,  an  answer  denying  tbat  she  waa  entitled  to  sndi 
pntkm  itf  such  sum;  that  the  judgment  fixed  no  som  after  a  certain  date, 
but  IbKd  a  som  prior  to  that  date,  wblch  bad  been  paid;  tbat  the  Judg- 
ment having  been  satisfied  constituted  a  bar  to  the  action,  and  that  snch 
Judgment  declared  tbat  since  a  certain  date  the  children  of  plaintlfTs  hus- 
band were  and  had  been  the  owners  of  the  property,  from  which  defend- 
ant had  appealed,  and  tbat  no  leave  of  court  bad  been  granted  plalntlflT  to 
bring  the  action,— does  not,  txom  a  bare  inspection,  show  that  It  was  Inter- 
poaed  in  bad  faith,  and  hence  should  not  be  stricken  ont  as  frivolous. 

Appeal  from  special  term,  New  York  connty. 

Action  Fannie  M.  Bedlow  against  Sarah  A.  StiUwell.  From  an 
order  striking  oat  defendant's  answer  as  frlvolons,  she  a^qpteals.  He- 
versed*  ' 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUaHLIN,  PATTER- 
SON, O'BRIEN,  and  INaRAHAM,  JJ. 

George  W.  Stephens,  for  appelant. 
Qeorge  B.  Cov^igtoii,  for  respondent. 

O^RIEN,  J.  The  plaintiff  moved  to  oTerrnle  the  amended  answet 
herein  aa  Mvoloas,  and  for  Judgment  thereon,  and  from  the  oider  en- 
tered  granting  snch  motion  the  defendant  appeals. 

The  rule  to  be  ap^ed  upon  motions  to  strike  ont  a  pleading  as 
frivolous  has  been  so  many  times  stated  that  a  restatement  would 
seem  to  be  unnecessary,  and  yet  the  failure  of  the  court  below  to  ap- 
I^y  it  requires  a  reference  thereto.  The  distinction  between  a  motion 
to  strike  out  a  pleading  as  frivolous  and  the  question  presented  on 
demurrer  must  not  be  lost  sight  of.  One  is  a  summary  way  of  getting 
rid  ot  the  {heading  on  motion,  and  the  other  is  the  orderly  manner 
of  proceeding  by  argument  to  tiy  the  issue  <tf  law.  On  demurrer  a 
pleading  after  argument  and  deliberation  might  be  held  bad,  which, 
on  motion,  dionld  not  be  stricken  out  as  frivolous.  A  pleading  is 
not  frivolous  unless  it  is  indicative  of  bad  faith  in  the  pleader  upon 
bare  iiupectioii.  Jt  any  extended  argument  is  needed  to  show  its 
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insufficiency,  It  is  not  frivolous.  In  Trumbull  v.  Ashley,  26  App.  Div. 
356,  49  N.  Y.  Bupp.  786,  it  was  said: 

"  'It  was  not  within  the  province  of  the  court  to  overrule  the  answer  upon  the 
ground  that  It  was  frlTolous.  An  answer  can  be  said  to  be  frivolous  only  wben 
It  is  BO  clearly  had  as  to  require  no  argument.'  says  Justice  Rumsey  In  the  case 
of  Gruensteln  v.  Jabionsliy,  1  App.  Dlv.  580,  37  N.  Y.  Supp.  538,  'to  show  Ita 
character,  and  which  would  he  said  to  be  so  manifestly  defective  as  to  t>e 
Indicative  at  bad  faith  upon  a  mere  inspection.  Strong  v.  Sproul.  53  N.  T.  497. 
Unless  it  appears  by  Inapectlon  of  the  pleading  that  It  raises  no  Issue  apon  any 
fact  which  the  plaintiff  must  prove,  It  Is  not  frivolous,  however  objectionable 
it  may  be  in  other  respects.'  'An  answer  must  be  tested.'  says  Justice  Landon 
In  the  case  of  Association  v.  Niver,  4  App.  Div.  618,  39  N.  Y.  Supp.  414,  ^ly 
the  complaint,  and.  If  It  puts  In  Issue  its  material  allegations  as  to  the  defend- 
ant, It  Is  good  enough  for  the  purposes  of  the  action.'  'We  think,  therefore, 
upon  reason  as  well  as  upon  the  construction  of  the  Code,'  says  Judge  An- 
drews In  delivering  the  opinion  of  the  court  In  the  case  of  Bennett  v.  Manufac- 
turing Co.,  110  N.  Y.  160. 17  N.  B.  669,  'a  denial  in  a  verified  answer  of  a  mate- 
rial allegation  in  the  complaint  upon  information  and  belier  la  good.  *  •  * 
The  denial  of  a  material  fact  Is  not  frivolous,  •  •  •  and  the  court  was 
clea^  in  error  In  overriding  the  answer  of  the  defendant" 

See,  also,  Schoonmaker  v.  Mayor,  etc,  7  K.  Y.  St.  Bep.  430;  Griffin 
V.  Todd,  48  How.  Prac.  15, 

And  in  Hill  v.  Warner,  39  App,  Div.  425,  57  X.  T.  Supp.  356,  it  was 
«aid: 

"A  frivolous  pleading  Is  one  which  on  Inspection  Is  inherently  bad;  that  Is. 
It  contains  no  defense.  While  it  may  be  quite  apparent  the  pleading  la  Inter- 
posed to  gain  time,  the  court  cannot  say,  on  a  bare  examination  of  It,  that  tills 
denial  of  a  material  allegation  of  the  complaint  ia  made  for  that  pnrpoeo. 
Issues  raised  In  a  peimlsslble  manner  cannot  be  diapoaed  of  in  fliat  Bommary 
way."  ^ 

To  determine  -whethw  the  answer  herein  was  frivolous  necessi- 
tates a  brief  reference  to  the  pleadings.  The  action  was  brought  to 
recover  a  sum  aU^;ed  to  be  due  the  plaintiff  in  accordance  with  a 
judgment  entered  August  14,  1894,  awarding  her  dower  in  certain 
property.  As  shown  by  the  {headings,  the  plaintiff  is  the  widow  of 
Alfred  Bedlow,  who  died  May  16,  1891,  and  she  claims  as  dower  a 
share  in  certain  property  conveyed  by  her  husband  to  the  defendant, 
in  which  conveyances  she  did  not  join.  'i%c  comi^ajnt  states  that 
the  defendant  claims  in  this  property  a  fee  estate,  and  describes  it  as 
"a  one-sixth  undivided  interest  •  •  •  in  a  certain  lot  •  •  * 
of  land,  •  •  •  together  with  all  the  bulkheads,  wharves,  and 
piers,  •  •  •  with  all  advantages,  rents,  issues,  profits,  and  ap 
purtenances  therennto  belonging,  •  •  •  and  a  one-sixth  undivided 
interest  •  •  •  of  the  pier  and  dock  property  known  as  Tier  4U 
East  River.' "  After  alleging  the  judgment  giving  her  dower  in  this 
property,  and  that  the  defendant  is  in  possession  of  it  claiming  to  be 
sole  owner,  the  complaint  states  that  the  defendant,  as  owner,  leased 
the  said  premises  on  May  1, 1892,  for  a  term  of  10  years  at  a  rental 
of  f 2,166.66,  receiving  since  February  21, 1894, — from  which  time,  by 
the  judgment,  dower  was  to  be  computed, — the  sum  of  f 10,833.40, 
and,  over  and  above  all  expenses,  up  to  January  30,  1899,  f 9,622.70, 
for  a  third  of  which  sum,  or  f 3,207.66,  the  plaintiff  claims  jndgment 
should  be  given  her.  For  a  first  defense  the  answer  denies  that  the 
jodgment  referred  to  adjudged  that  a  sum  eqnal  to  one-third  of  the 
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annual  rental  value  of  the  property  described  was  to  be  paid  the  plain- 
tiff by  the  defendant,  and  fUIeges  that  the  judgment  fixed  no  sum  after 
February  21,  1894,  but  did  fix  a  sum  due  her  up  to  that  date,  which 
sum  has  been  paid  her.  For  a  second  defense  it  is  claimed  that  by 
the  aforesaid  judgment  damages  of  f 1,495.38  were  awarded^  which 
were  paid,  the  judgment  thereby  constituting  a  bar  to  any  further  re- 
covery, a  third  defense  the  answer  admits  the  conveyance  to  the 
defendant  hy  the  i^fdntiffl's  husband  ot  the  property  mentioned,  in 
which  conveyances  the  plaintiff  did  not  join,  and  that  the  defendant 
has  leased  tiie  property  as  alleged,  but  denies  all  other  allegations 
relating  to  these  facts.  For  a  fourth  defense  it  is  stated  that  by  the 
iudgment  awarding  the  dower  in  the  property  it  was  adjudged  that 
gince  May  16,  1891,  the  children  of  the  plaintiff's  husband  were  and 
have  been  the  owners  of  the  premises  described,  from  which  judgment 
the  defendant  has  an  appeal  now  pending;  and  for  a  fifth  and  last 
defense  it  is  asserted  that  no  leave  by  court  has  been  granted  to  per- 
mit the  bringing  of  this  action. 

The  appellant's  argument  upon  this  ai^al  is  based  upon  the  con- 
tention that  the  complaint,  failing  to  allege  ownership  in  the  defend- 
ant, is  fatally  defective.  It  is  pointed  out  that  a  judicial  decision  has 
been  rendered,  to  which  the  plaintiff  and  defendant  herein  were 
parties;  that  the  defendant  was  at  no  time  during  the  period  for 
which  it  is  sought  to  charge  her  the  owner  of  the  property,  but  that 
it  was  owned  by  the  children  of  Alfred  Uedlow.  As  it  is  shown  that 
although  the  defendant  did,  as  a  matter  of  fact,  collect  rents  for  the 
period  mentioned,  the  tnxe  owner  by  virtue  of  such  judgment  will 
recover  mesne  profits  for  the  entire  period  he  has  been  kept  out  of 
possession.  Accordingly  it  is  urged  it  would  be  unjust  to  subject  the 
defendant  to  the  burden  of  paying  tlie  entire  rents  and  profits  to  the 
owners  of  the  property,  and,  in  addition,  compel  her  to  pay  the  plain- 
tiflTs  dower;  that  she  would  thereby  be  called  upon  to  pay  twice, — 
once  to  the  owners  of  the  property,  and  then  again  to  the  widow.  For 
this  reason — the  widow  having  the  right,  under  section  1614  of  the 
Code  of  Civil  Procedure,  to  collect  the  entire  amount  of  her  dower 
from  the  children  of  Alfred  Bedlow — it  is  claimed  that  it  is  essential 
to  the  maintenance  of  such  an  action  as  this  that  there  should  be  in 
the  complaint  an  express  allegation  of  ownership  on  the  part  of  the 
defendant  for  the  period  for  which  the  dower  is  demanded,  the  lia- 
bility under  the  statute  being  entirely  dependent  on  ownership.  The 
question  is  thus  presented  as  to  whether  dower  can  be  asserted 
against  any  one  but  the  owner  of  the  property.  Whether  or  not  such 
a  contention  is  sound  is  unnecessary  for  us  to  determine  on  this  ap- 
peal furth^  than  to  say  that  it  is  not  frivolous.  There  is  the  further 
question  raised  the  fifth  defense  that  no  leave  has  been  granted  by 
the  court  to  bring  this  action  pending  the  other  appeal.  This,  on 
bare  inspection,  is  not  frivolous.  The  defenses  denying  that  the 
plaintiff  has  correctly  stated  what  the  judgment  awarding  dower 
actually  decreed,  in  the  absence  of  the  judgment  itself,  are  not  frivo- 
lous. It  may  be  that  upon  demurrer  these  defenses  will  be  held  bad, 
but  it  cannot  be  said  that  upon  bare  inspection  they  are  indicative 
of  bad  faith,  or  are  so  wanting  in  substance  as  to  justify  tiieir  being 
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OTerrnled  on  motion  as  frivolons.  The  order  and  judgment  thereon 
ahonid  be  reversed,  with  costs  to  the  appellant  to  abide  the  event,  and 
the  motion  denied,  with  flO  costs,  bat  with  leave  to  the  plaintiff  to 
dmnr,  or  take  such  other  action  as  she  may  be  advised.  All  concar. 


DB&N  V.  MATOB,  Sm,  OF  CITY  OF  NEW  TOBK. 
^Supreme  Oomt,  Aj^eDate  Division,  First  Department   December  8,  1809.) 

t  AntSBT  iMPBOVXHBltT^CoirrBAOT— BXTENT  OF  WORK. 

An  ordinance  provided  that  D.  street,  from  H.  to  B.  streets,  be  gnded. 
Proposals  were  made  for  doing  tbe  work  by  the  yard.  In  the  agreement 
for  doing  the  work,  It  was  described  generally  as  the  grading  of  D.  street 
from  H.  to  B.  street;  but  It  was  provided  that  the  contractor  should  strict- 
ly conform  to  the  spedflcations  In  tbe  contract,  and  tbat  he  would  cunplete 
tbe  entire  work  in  accordance  therewith.  A  plan  attached  laid  out  D. 
street  only  part  way  to  E.  street  bnt  was  In&rsed,  "Plan  *  •  *  for 
regulating  •  •  •  D.  street  from  H.  •  •  •  to  E.  street;"  and  flie 
estimated  woxk  to  be  done  was  stated  on  the  plan,  and  was  based  oo  It 
and  the  measurements  thereon  shown.  BtM,  that  the  contract  was  only 
for  the  work  as  shown  by  tbe  plan. 
IL  Gahb— Cbbtitioatb  op  Completion. 

Under  a  contract  for  street  grading,  providing  that  the  contractor  shall 
not  be'  entitled  to  payment  till  the  work  Is  completed  as  agreed,  and  sudi 
completion  Is  certified  by  certain  officers,  bat  that  the  cl^  shall  not  be 
estopped  by  such  certificate  from  showing  the  true  amount  and  character 
of  tbe  work,  the  city  may  show  the  incorrectness  of  socb  a  certiflcate,  but 
has  tbe  burden  of  proof. 
t,  EvxDESOE— Opihioh. 

It  being  apparent  that  it  soft  mnd  had  been  forced  ont  by  the  flIUng 
in  of  eardi,  the  displaced  mnd  must  have  spread  oat  testimony  at  wit- 
nesses  tliat  there  was  no  such  spreading  ont  of  mnd  Is  a  statemoit  ttf 
facts,  and  not  an  opinion,  which  tended  to  show  tbat  flme  bad  been  no 
large  amount  of  filling  absorbed  In  that  way. 

Barrett  and  Rmnsey,  XT.,  dissenting. 

Appeal  from  trial  term,  New  York  connty. 

Action  by  William  E.  Dean  against  the  maycff,  aldwmen,  and 
c(Hnmonalty  of  the  city  of  New  York.  From  a  jndgmmt  on  a  xer- 
diet  for  defendant,  plaintiff  appeals.  Affirmed. 

Ar^ed  before  VAN  BRUNT,  P.  J.,  and  BAKBETT,  BUM8ET, 

McLaughlin,  and  ingraham,  jj. 

L.  Lafiin  Kellogg,  for  appellant 
Theodore  Connoly,  for  respondent 

INGBAHAM,  J.  This  action  was  brought  to  recover  npon  three 
separate  cansM  of  action:  The  first  was  to  recover  the  balance  al- 
leged to  be  dne  for  work  and  services  performed  under  a  contract 
between  the  plaintiff  and  the  defendant,  the  second  was  to  recover 
for  the  value  of  extra  work  done  by  the  plaintiff,  and  the  third  was 
for  damages  caused  by  the  defendant's  preventing  the  plaintiff 
from  perf<»>ming  the  entire  work  under  the  contract.  The  contract 
was  for  regulating  and  grading  Dyckman  street,  in  the  city  of  New 
York.  The  second  cause  of  action  was  dismissed  upon  the  trial,  no  ex- 
ception being  taken  by  the  plaintiff.  The  answer  of  the  defend- 
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ant  denied  that  the  plaintiff  had  earned  the  balance  claimed  to  be 
due  under  the  flrat  canae  of  action,  and  alleged  that  a  certain  cer- 
tiflcate  given  by  the  olficers  of  the  defendant  as  to  the  amonnt  of 
the  work  performed  under  the  contract  waa  false,  fraudulent,  un- 
true, and  made  in  bad  faith,  in  that  it  did  not  state  the  true  and 
correct  amount  and  character  of  the  worlc  actually  done  and  ma- 
terialfi  actually  furnished  by  the  plaintift  under  the  said  contract; 
that  the  defendant  had  paid  to  the  plaintiff,  relying  upon  such  cer- 
tificate, the  sum  of  126,514.99  orer  and  above  the  true  value,  at  the 
contract  prices,  of  the  work  and  materials  actually  done  and  fur- 
nished by  the  plaintiff  under  the  contract,  and  demanded,  by  way 
of  counterclaim,  a  judgment  against  the  plaintiff  for  that  suol 
And,  in  answer  to  the  third  cause  of  action,  it  alleged  that  un- 
der the  contract,  and  the  plan  and  specifications  therein  referred 
to,  the  plaintiff  was  not  entitled  to  do  any  work  except  that  which 
he  actually  did  in  the  said  street,  and  denied  that  the  defendant 
wrongfully  and  unreasonably,  and  in  Tiolation  of  the  said  agree- 
ment, neglected  to  permit  the  plaintiff  to  furnish  and  provide  all 
the  materials  and  labor  for  the  purpose  of  the  performance  of  the 
work  to  be  done  under  the  contract.  Upon  the  trial  the  third  cause 
of  acti<m  was  dismissed  by  the  court,  and  the  plaintiff  excepted; 
and  the  question  as  to  the  amonnt  of  work  performed  by  the  plain- 
tiff under  the  first  cause  of  action  was  submitted  to  the  jury,  who 
found  a  vordict  for  the  defendant  against  the  plaintiff  upon  the 
defendant's  counterclaim  for  |30.694;  and  upon  that  counterclaim 
judgment  was  ent«%d  for  the  defendant  against  the  plaintiff,  from 
which  judgment  the  plaintiff  appeals. 

The  contract  upon  which  this  action  was  brought  was  executed 
on  September  21, 1891.  There  was  annexed  to  this  contract  a  pro* 
posal  for  estimates  for  regulating  and  grading  Dyckman  street 
from  the  Hu^on  river  to  Exterior  street,  and  setting  curbstones 
and  flagging  sidewalks  therein.  These  proposals  recited  an  ordi- 
nance by  the  defendant  which  provided  that  "Dyckman  street,  from 
Hudson  river  to  Exterior  street,  be  regulated  and  graded,  the  curb- 
stones set  and  sidewalks  flagged  a  space  four  feet  wide  through  the 
centre  thereof,  under  the  direction  of  the  commissioner  of  public 
works";  and  sealed  estimates  for  this  work  were  to  he  presented 
to  the  department  of  public  works.  Such  {Hroposals  contained  the 
surveyor's  estimate  of  the  nature  and  extent  of  the  work  to  be  dime 
and  mat^ials  to  be  famished;  and  the  bidders  were  to  state  in 
tfieir  esthnates  the  price  for  excavating  earth  per  cubic  yard,  the 
price  for  excavating  rock  per  cubic  yard,  the  price  for  furnishing 
filling  per  cubic  yard,  and  the  price  for  furnishing  and  setting  the 
curbstones,  new  flagging,  and  new  culvert,  per  square  or  lineal 
foot.  In  pursuance  of  these  proposals,  estimates  for  the  work  were 
famished  by  the  plaintiff  and  others.  That  furnished  by  the  plain- 
tiff was  accepted,  and  the  contract  executed.  By  the  contract  the 
party  of  the  second  part  (the  plaintiff)  agreed  to  furnish  and  pro- 
vide all  the  matoials  and  labor  for  the  purpose  of  regulating  and 
grading  Dyckman  street  from  Hudson  river  to  Exterior  street,  and 
setting  curbstones  and  flagging  sidewalks  therein,  and  to  strictly 
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conform  to  the  Bpeciflcations  contained  and  set  forth  in  said  £on- 
tract.  It  was  further  agreed  that  the  plaintiff  wonld  complete  the 
entire  work  to  the  Batisfactiou  of  the  commissioner  of  pablic  works, 
and  in  substantial  accordance  with  tiie  said  speciflcations  and  the 
plan  therein  mentioned.  By  the  specifications  which  are  incor- 
porated in  the  contract,  the  work  to  be  done  is  stated  as  follows : 

"The  street  for  Its  whole  width  Is  to  be  regulated  and  graded  where  required. 
In  accordance  with  the  plan  and  profile  of  the  said  street,  dated  July  16,  1S91. 
on  file  In  the  bureau  of  street  ImproTements.  The  carriageway  and  sidewalks 
are  to  be*  properly  shaped.  That  portion  of  the  street  which  Is  above  the  grade 
lines  Is  to  be  ezcaTated,  and  such  and  so  much  of  the  material  excavated  as 
may  be  fit  for  the  purpose,  and  as  may  be  necessary,  shall  be  filled  In  those 
parts  of  the  street  which  are  below  the  grade  lines,  in  the  manner  hereinbe- 
fore provided.  •  •  *  But  only  the  diflEerenoe  between  the  total  quantity 
of  filling  to  finished  grade  and  line  as  shown  In  cross  section,  and  the  total 
quantity  of  excavation  to  the  finished  grade  and  line  as  shown  la  cross  sec- 
tion, with  slopes  in  each  case  as  herein  described,  will  be  considered  as  flUing 
to  be  furnished,  and  as  such  to  be  paid  for.  •  *  *  For  colvarts:  The 
fonndatlim  shall  be  excavated  to  Uie  depth  neceasary  to  put  In  the  timber  as 
shown  on  the  plan.  This  excavation  shall  be  one  foot  wider  than  the  ont^e 
dlmenfliona  of  the  culvert." 

By  the  plan  of  the  said  street  referred  to  in  the  contract  and  in 
the  specifications,  there  is  laid  oat  a  street  mnning  from  the  Hod- 
son  Biver  Bailroad  Company's  tracks,  adjoining  the  Hudson  rirer, 
to  a  point  upon  the  map  1,104*/^  feet  east  of  Kaegle  aTeno^  iridch 
point  is  about  1,200  fc^  west  of  the  driveway  alohg  the  Harlem 
river,  and  which  it  is  claimed  is  the  "Extarior  Street"  mentioned 
in  the  ordinance  and  the  contract.  Upon  this  plan  is  shown  cross 
sections  of  the  street  from  the  Hudson  River  B^lroad  tracks  to  the 
point  1,104  feet  west  of  the  driveway,  showing  the  estimated 
amount  of  the  excavation  and  the  filling  required,  and  the  details 
of  the  work  to  be  done.  It  is  not  claimed  that  any  plan  was  ever 
prepared  showing  the  cross  sections  and  the  elevations  and  depres- 
sions of  the  street  east  oi  this  point  specified  upon  this  plan.  The 
plan  is  Indorsed,  ^'Plfm  and  profile  for  r^olating,  grading,  curbing, 
and  fiagging  Dyckman  street  from  Hudson  river  to  Exterior  street  ;^ 
and  the  estimated  work  to  be  done  is  stated  upon  this  plan,  and 
these  estimates  agree  with  the  estimates  recited  in  the  proposals 
upon  which,  this  contract  was  made.  The  city,  thus,  by  preparing 
this  plan  and  profile  of  the  work  to  be  done;  indorsing  it  a  ''plan 
and  profile  for  regulating,  grading,  and  fiagging  Dyckman  street 
from  Hudson  river  to  Exterior  street";  making  its  estimates  as  to 
the  work  to  be  done  based  upon  this  plan  and  the  measarouents 
th&re  shown,  and  making  this  plan  a  part  of  the  contract;  provid- 
ing in  the  specifications  that  the  work  to  be  done  is  to  regulate 
and  grade  the  street  for  its  whole  width  in  accordance  with  this 
plan  and  profile;  providing  in  such  specifications  that  only  the  dif- 
ference between  the  total  quantity  of  filling  to  finished  grade  and 
line  as  shown  in  cross  section,  and  the  total  quantity  of  excavation 
to  the  finished  grade  and  line  as  shown  in  cross  section,  with  slopes 
in  each  case  as  herein  described,  will  be  considered  as  filling  to  be 
furnished,  and  as  such  to  be  paid  for, — ^wouM  seem  to  indicate  a 
clear  intention  that  the  work  to  be  done  under  the  contract  was 
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only  the  work  shown  upon  the  plana.  The  work  to  be  done  is^  to 
r^ulate  and  grade  the  street  in  accordance  with  this  plan  and 
profile.  The  filling  is  to  be  determined  by-  the  grade  and  line  as 
shown  in  the  cross  sections,  and  the  qnantil?  of  the  excavations  to 
be  paid  for  is  to  be  determined  by  the  finished  grade  and  line  as 
shown  in  the  cross  sections  of  this  plan,  and  the  foundations  for 
the  calvert  are  to  be  excavated  to  a  depth  necessary  to  put  in  the 
timbers,  as  shown  on  the  plan.  Thus,  it  is  this  plan,  as  made  a 
part  of  the  contract,  that  is  to  determine  the  amount  of  work  to  be 
done;  and,  under  the  express  covenants  of  the  plaintiff,  he  cove- 
nants and  agrees  that  he  will  complete  the  entire  work  in  substan- 
tial accordance  with  the  Bpeciflcations  and  the  plan  therein  men- 
tioned. The  specifications  state  that  the  work  to  be  done  is  to  reg- 
ulate and  grade  the  street,  where  required,  in  accordance  with  the 
plan  and  profile,  and  the  amount  of  filling  and  excavation  is  to  be 
determined  by  the  grade  and  line  as  shown  in  the  cross  sections 
on  this  plan.  It  could  not  have  been  the  intention  of  the  parties 
to  do  any  work  not  shown  upon  this  plan,  or  to  r^ulate  the  street 
at  a  point  not  shown  upon  the  plan,  where  there  were  no  cross  sec- 
tions from  which  the  work  to  be  done  could  be  determined,  and 
wh^  the  culverts  necessary  to  be  put  in  upon  the  extension  were 
not  shown.  It  is  true  that  the  work  is  described  generally  as  "grad- 
ing Dyckman  street  from  the  Hudson  river  to  Exterior  street";  but 
there  is  nothing  in  the  resolution  that  required  the  commissioner 
of  public  works  to  do  all  this  in  one  contract,  and  the  general  de- 
scription of  the  work  to  be  done  must  be  controlled  by  the  spec- 
ifications which  limit  such  work  to  the  portion  of  the  street  as 
shown  upon  the  plan.  We  think,  therefore,  that  the  court  was 
clearly  right  in  dismissing  the  third  cause  of  action. 

The  remaining  question  in  the  case  is  as  to  the  right  of  the  plain- 
tiff to  recover  under  the  firat  cause  of  action,  and  of  the  defend- 
ant to  recover  under  the  counterclaim  to  that  cause  of  action.  The 
plaintiff  proved  the  certificate  of  the  officers  mentioned  in  the  con- 
tract, from  which  it  appeared  that  the  sum  of  fl2,343  was  due  to 
the  plaintiff  from  the  defendant  for  work  done  under  the  contract, 
and  then  rested.  The  defendant  then  offered  evidence  tending  to 
show  that  the  certificate  in  question  was  false,  and  to  prove  the 
actual  amount  that  the  plaintiff  was  entitled  to  receive  under  the 
contract.  By  clause  "F  of  the  contract  it  is  provided  that: 

'The  said  party  of  the  second  part  [plaintiff]  fnrtber  agrees  that  the  return 
of  the  dty  ■nrvexor  having  durge  of  the  work  shall  be  the  account  by  wbldi 
the  amonnt  of  materials  fnmlsbed  and  the  work  done  shall  be  computed,  and 
that  he  BbaD  not  be  entitled  to  demand  or  receive  payment  for  any  portion  of 
the  aforesaid  work  or  materials  nntll  the  same  shall  be  fnlly  completed  In  the 
manner  set  forth  In  this  agreement,  and  such  completion  shall  be  duly  certi- 
fied by  the  snrreyor.  Inspector,  and  superintendent  of  street  improvements  In 
charge  of  the  work,  and  until  each  and  every  of  the  stipulations  hereinbefore 
mentioned  are  complied  wltb,  and  the  work  completed  to  the  satisfaction  of 
the  commissioner  of  public  works,  and  accepted  by  him." 

By  clause  "N"  of  the  contract  it  is  provided  that: 

"The  said  parties  of  the  first  part,  their  siicceaBorB  and  assigns,  shall  not,  nor 
•hall  any  department  m  officer  of  the  dty  of  New  Torfc,  be  preduded  or  es- 
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toftpeA  by  any  return  or  certificate  made  or  given  by  any  surveyor,  Inspector, 
«c  other  officer,  ai^ent,  or  appointee  of  said  department  of  public  works,  or  of 
■ild  parties  of  tlie  flist  par^  under  or  In  pursuance  of  anything  In  this  agree- 
ment contained,  from  at  any  time  showing  the  true  and  correct  a,mount  and 
dtaracter  of  the  work  which  shall  hare  been  done,  and  materials  which  'shall 
ham  been  famished,  by  ttie  said  party  of  the  second  part,  or  any  other  person 
<ir  persons,  under  this  agreement,  nor  from  at  any  and  at  all  times  withholding 
payment  of  the  several  sums  herein  specified  until  the  said  party  of  the  sec- 
ond part,  when  thereunto  required  on  behalf  of  the  said  city,  shall  moke  and 
teinlsh  su£BcIent  and  Independent  proof  of  the  quantity  and  quality  of  the  work 
and  materials  done  and  furnished  by  the  said  party  of  the  second  part,  or  any 
other  person  or  persons,  under  this  agreemeut." 

The  certificate  of  the  surveyor  in  charge  of  the  work  (one  Robert 
ij.  Waters)  certified  to  the  amount  of  the  work  done  ander  the  con- 
tract; bat,  under  this  clause  of  the  contract  above  referred  to,  the 
«ity  of  New  York  was  not  preclnded  from  showing  the  actual 
amount  of  the  work  done  by  the  plaintiff,  and  the  unonnt  due  from 
the  city  to  the  plaintiff.  The  dc^radant  assumed  this  burden,  and 
offered  evidence  tending  to  show  that  the  actual  amount  of  the 
filling  done  by  the  plaintiff  was  very  much  less  than  that  stated 
in  the  certificate  of  the  engineer.  The  sole  question  was  as  to  the 
number  of  cubic  yards  of  filling  for  which  the  plaintiff  was  to  re- 
ceive 46  cents  per  cubic  yard.  By  the  surveyor's  certificate  it  wns 
certified  that  the  plaintiff  had  furnished  165,318  cubic  yards  of  fill- 
ing. If  that  was  correct,  the  plaintiff  was  entitled  to  a  verdict  for 
^12,343.76.  The  evidence  of  the  defendant  tended  to  show  that  the 
total  amonnt  of  filling  famished  by  the  plaintiff  was  79,183  yards, 
^d,  if  the  jury  believed  this  testimony,  the  plaintiff  had  been  over- 
paid the  sum  of  (26,614.99;  and  for  that  sum  the  defendant  asked 
a  verdict  against  the  plaintiff.  This  question  of  fact  was  left  to 
the  jury,  and  the  jury  found  a  verdict  for  the  defendant  for  f 18,000. 
to  which  the  court  subsequently  added  interest  from  the  time  of 
the  overpayment.  The  plaintiff"  strenuously  insists  that  this  ver- 
dict of  the  jury  was  against  the  weight  of  evidence.  The  testimony 
is  quite  voluminous,  and  an  analysis  of  it  is  not  essential  to  the 
determination  of  this  question.  The  principal  objection  of  the 
plaintiff  to  the  defendant's  testimony  is  that  it  was  based  upon 
soundings  made  by  the  defendant's  witnesses,  who  were  civil  en- 
^neers,  upon  the  original  surface  of  the  ground  just  outside  of  the 
filling  of  the  street,  and  their  estimates  of  the  amount  of  filling  re- 
•quired  was  in  the  nature  of  a  mere  opinion  of  experts,  without  any 
«olid  and  substantial  foundation.  It  is  quite  true  that  none  of  the 
witnesses  who  testified  for  the  defendant,  and  who  made  the  esti- 
mates of  the  amount  of  filling  famished,  saw  the  work  as  it  was 
being  done,  but  their  estimates  as  to  the  amount  of  filling  fur- 
wished  were  based  upon  this  examination  of  the  street  as  fiUed  in 
■after  it  was  completed.  The  soundings  in  the  land  alongside  of 
the  edge  of  the  filling  tended  to  show  the  character  of  the  soil  un- 
'derneath  the  street  as  filled  in,  and  upon  which  the  filling  had  been 
placed,  and,  if  taken  upon  both  side  at  intervals  of  50  feet,  would 
•certainly  indicate  the  nature  of  the  ground  upon  which  the  filling 
had  been  placed.  It  is  not  disputed  that  if  this  filling  had  been 
placed  upon  the  level  of  the  ground,  and  the  gronnd  was  able  to 
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bear  it,  the  amount  awarded  by  the  certificate  would  be  largely  in 
excess  of  the  amount  of  filling  that  was  actually  furnished  by  the 
plaintiff.  The  question  at  issue  is  to  determine  how  much  of  this 
filling  settled  below  the  surface  of  the  ground  upon  which  it  was 
placed,  or,  in  other  words,  how  much  of  the  filling  was  used  below 
the  original  surface  of  the  ground.  The  evidence  of  the  defend- 
ant's witnesses  tended  to  show  that  in  all  cases  of  filling  upon  soft 
ground  or  mud,  where  the  filling,  to- an  appreciable  extent,  sank 
into  the  soft  surface,  mnd  wares  were  caused,  and  that  there  was 
but  slight  eridence  of  such  mud  wares  in  this  locality.  The  nature 
of  the  ground  was  also  explained  to  the  jury,  and  the  facts  obserred 
by  the  witnesses  that  indicated  to  them  that  but  a  comparatively 
snaall  amount  of  filling  had  sunk  into  or  beneath  the  surface  were 
stated  to  the  jury.  It  is  quite  apparent  that,  if  soft  mud  had  been 
forced  out  by  the  filling,  the  mud  that  was  displaced  must  hare 
spread  out  in  some  direction;  and,  if  there  was  no  eridence  of  such 
spreading  out  or  of  such  mud  wares,  it  would  justify  a  finding  that 
no  considerable  portion  of  this  filling  had  been  absorbed  in  that 
way.  This  was  not  the  eridence  of  an  opinion  of  a  witness,  but  a 
statement  of  facts  observed  by  the  witnesses,  several  of  whom  were 
civil  engineers  of  prominence  and  recognized  ability;  and  this  evi- 
dence, If  believed  by  the  jury,  tended  to  show  that  no  such  amount 
of  filling  could  possibly  have  been  used  as  was  claimed  by  the 
plaintiff.  On  the  other  hand,  there  was  evidence  produced  by  the 
plaintiff  which  tended  to  show  that  a  considerable  portion  of  the 
land  orer  which  this  street  passed  was  extremely  soft,  and  a  large 
annonnt  of  filling  was  buried  beneath  the  original  surface  of  the 
land;  but  this,  we  think,  was  a  fair  question  for  the  jury  to  deter- 
mine from  the  eridence,  and,  while  the  burden  was  upon  the  de- 
fendant to  show  that  the  certificate  given  under  the  contract  was 
false,  the  verdict  rendered  in  favor  of  the  defendant  was  sustained 
by  evidence  which,  if  beliered  by  the  jury,  necessarily  forced  them 
to  the  conclusion  to  which  they  arrired. 
The  court  charged  the  jury: 

"The  buTden  of  proof  upon  this  point  Is  therefore  upon  the  defendants*,  and 
tbe  question  therefore  Is,  hare  they  orercome  the  plalntlfTs  case,  as  sup- 
p<Mrted  hy  the  certificates,  and  tbe  proof  given  hy  the  plaintiff  in  rebuttal  of 
the  defendants'  case,  by  sufflclent  evidence  on  their  own  part.  They  are 
bound  to  do  It  by  proof  of  facts  and  clrcnmstances  which  ate  convincing,  and 
not  by  mere  theory  not  founded  on  the  actual  facts." 

That  was  a  correct  statement  of  the  duty  of  the  jury,  and  certainly 
as  favorable  to  the  plaintiff  as  was  justified.  We  think,  therefore, 
that  the  finding  of  the  jury  as  to  the  amount  of  filling  actually  fur- 
ni^ed  by  the  plaintiff  was  supported  by  the  evidence,  and  the  court 
would  not  be  justified,  upon  that  ground,  in  setting  aside  the  verdict. 
The  effect  of  this  certificate  is  entirely  different  from  that  given 
under  a  contract  whereby  it  is  agreed  ttmt  the  c^iflcate  of  an  engi- 
neer or  architect  shall  be  binding  and  concluslre  npon  both  parties 
as  to  the  amount  payable  under  the  contract.  Under  contracts  of  the 
character  of  the  one  under  which  the  plaintiff  did  the  work  in  ques- 
tion, while  a  certificate  is  essential  to  enable  the  plaintiff  to  recover, 


Digitized  by  Google 


380  ei  NEW  YOBK  SUFPLBUSNT  ^Op.  Ct. 

and  95  Nnr  York  SUte  Reporter. 

that  certificate  is,  by  the  express  terms  of  the  contract,  not  to  pre- 
clude the  defendant  from  proving,  apon  the  final  settlement  of  the 
amount  due  under  the  contract,  the  actual  amount  of  the  work  done; 
and  thus  the  burden  was  upon  the  .defendant  to  overcome  by  a  pre- 
ponderance of  evidence  the  presumption  which  followed  the  granting 
of  the  certificate,  that  the  certificate  was  in  fact  erroneous,  and  that 
the  work  actnally  done  was  less  than  that  stated  in  the  certificate. 
As  before  stated,  the  defendant  assumed  that  burden,  and  we  think 
that  the  evidence  waa  sufficient  to  justify  the  submission  of  that  ques- 
tion to  the  jnry,  and  their  verdict  should  not  be  interfered  with. 
This  voluminous  record  has  been  examined  with  care,  and  we  have 
not  attempted  to  analyze  the  evidence,  but  have  simply  stated  the 
general  conclusions  to  which  we  have  arrived.  Fr<Hn  the  whole  case, 
we  think  the  judgment  was  correct,  and  that  there  waa  no  error  com- 
mitted which  would  justify  a  reversal. 
The  judgment  is  affirmed,  with  costs. 

VAIJ  BRUNT,  P.  J.,  and  McLAUGHUN,  J.,  concur. 

BAERETT,  J.  I  am  unable  to  concur  with  Mr.  Justice  IN'GRA- 
HAM  regarding  the  dismissal  of  the  {daintifE's  third  cause  of  action. 
He  holds,  in  effect,  that  the  plan,  and  not  the  contract,  determines 
the  amount  of  work  to  be  done.  I  do  not  think  that  this  is  in  accord- 
ance with  the  language  used.  The  quantum  of  work  is  clearly  stated 
in  the  contract.  It  is  to  regulate  and  grade  a  street  between  desig- 
nated limits.  This  provision  stands  by  itself,  and  is  [toin  and  ex- 
plicit. A  later  clause  provides  that  the  "entire  work"  shall  be  done 
''in  accordance  with"  the  specifications  and  plan.  The  "entire  work'' 
thus  referred  to  can  be  nothing  but  the  work  of  regulating  and  grad- 
ing the  street  between  the  designated  limits.  It  is  this  entire  work 
which  is  to  be  done  "in  accordance  with"  the  plan.  That  does  not 
mean  to  the  extent  defined  by  the  i^an,  but  in  the  manner  there  luro* 
vided.  What  the  plaintiff  was  to  do — the  extent  and  general  scope 
of  the  work — ^Is  thus  plainly  stated  in  the  contract.  But  there  were 
a  multitude  of  details  to  be  arranged  for,  and  this  was  the  office  of 
the  plan  and  specifications.  The  former,  as  well  as  the  latter,  fnr- 
nished  a  guide  in  the  prosecution  of  the  work.  It  showed  the  grade 
to  which  it  was  necessaiy  to  bring  the  street,  either  by  filling  or  ex- 
cavation, the  position  of  the  culverts,  and  similar  details  of  the  work. 
In  these  particulars  it  both  guided  and  controlled  the  i^aintiff,  but 
it  was  not  intended  to  limit  the  amount  of  work  which  he  was  to  do. 
Both  the  plan  and  the  specifications  were  sabsidiary  to  the  contract. 
Suppose  the  pkdntlff  had  contracted  to  grade  the  street  for  100  blocks 
for  a  fixed  sum,  and  the  plan  had  covered  but  1  block;  is  it  con- 
ceivable that  he  would  have  been  entitled  to  his  money  upon  doing 
the  distance  set  out  in  the  plan?  If  the  plan,  and  not  the  contract,  is 
to  govern,  the  rights  of  the  peirties  may  depend  upon  the  manner  in 
which  subordinate  city  ofiicials  perform  ministerial  acts.  It  is  not 
possible  that  a  surveyor  can  cut  down  a  contract  to  grade  a  mile  of  a 
street  to  a  contract  to  grade  but  a  block  making  an  insufficient 
[rian,  or  that  he  can  abrogate  a  contract  entirely  by  nmking  no  i^an 
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whatever.  The  history  of  the  contract  farors  this  view.  It  originat- 
ed in  a  resolution  of  the  common  councU  passed  in  May,  1891,  that 
"Dyckman  street,  from  Hudson  river  to  Exterior  street,  be  regulated 
and  graded."  At  this  time  no  plan  was  in  existence.  The  proposal 
for  hidBj  which  is  made  part  of  the  contract,  recites  this  resolution, 
and  states  that  "sealed  estimates  for  the  above  work"  will  be  received 
by  the  department  of  puldic  works.  There  follows  the  surv^or's 
estimate  of  the  amount  of  the  work,  but  it  is  expressly  provided  tiiat 
this  estimate  is  only  approximate,  and  that: 

"Bidders  must  satlafy  themselves,  by  personal  examination  of  the  location  of 
the  proposed  work,  and  by  snch  other  means  as  they  may  choose,  as  to  the 
acctuacy  of  the  foregoing  estimate,  and  shall  not,  at  any  time  after  the  submis- 
sion of  an  estimate,  dispute  or  complain  of  such  statement  nor  state  that  there 
waa  any  understanding  in  regard  to  the  depth  of  the  excavation  to  be  made, 
or  the  nature  or  amoimt  of  the  work  to  be  done." 

What  work  wonld  it  be  reasonable  for  the  contractor  thus  to  ex- 
amine, bat  the  work  which  the  common  council  had  resolved  should 
be  done,  and  which  the  department  was  undertaking  to  do?  Here, 
as  in  the  body  of  the  contract,  the  work  is  clearly  defined,  and  the 
definition  is  in  no  way  qualified  by  the  context.  Here,  as  in  the 
contract,  a  latter  clause  requires  the  bidder  to  "complete  the  entire 
work  to  the  satisfaction  of  the  commisBioner  of  public  works,  and 
in  substantial  accordance  with  the  specifications  hereto  annexed, 
and  the  plan  therein  referred  to."  I  think  it  would  be  quite  as  rea- 
sonable to  say  that  the  plaintifF  was  to  do  only  so  much  of  the 
work  as  the  commiBsi<mer  might  elect,  as  that  he  was  absolutely 
limited  to  that  portion  of  the  work  shown  upon  the  plan. 

It  is  urged  that  the  surveyor's  estimate  in  the  proposals  is  iden- 
tical with  that  indorsed  upon  the  plan,  and  that  this  indorsement 
applies  only  to  that  part  of  the  work  which  the  plan  covers.  As- 
suming that  this  was  patent  to  the  bidder,  I  do  not  see  how  it  aids 
the  defendant  The  bidder  is  expressly  notified  that  this  estimate 
is  only  approximate,  and  that  he  must  exsuoine  the  work  for  him- 
self, and  draw  his  own  conclusions.  The  city  is  not  bound  in  any 
manner  by  the  estimate, — whether  it  was  inaccurate  as  to  the 
ground  which  it  actually  covered,  or  did  not  cover  ground  enough. 
In  no  case  did  the  city  consent  to  accept  it  as  an  indication  of  the 
extent  of  the  work,  and  certainly  it  cannot  be  fairly  said  that  the 
contractor  was  bound  to  do  so.  It  was  his  right  and  duty  to  be 
guided  by  the  plain  language  of  his  contract,  not  by  this  tentative 
estimate. 

It  is  also  urged  that  great  practical  difflcully  would  attend  the 
recognition  of  the  plaintifTs  right  to  do  the  rest  of  the  work.  I 
am  unable  to  perceive  the  difBculty.  It  may  be  conceded  that  the 
work  could  not  be  finished  without  a  further  plan.  It  was,  then, 
the  defendant's  duty  to  furnish  one.  It  could  not  defeat  the  plain- 
tiffs right  to  do  the  contract  work  by  refusing  to  disclose  the  exact 
manner  in  which  it  wished  the  work  to  be  done.  The  complaint 
allies,  and  the  answer  admits,  that  the  plaintiff  "demanded  of 
dMoiidant  and  said  commissioner  that  such  orders  and  directions 
be  made  and  given  as  will  permit  plaintiff  to  fully  finish  and  corn- 
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plete  all  the  work  by  him  to  be  done  under  said  agreement"  (that 
iif  the  whole  work  specifled  in  the  contract  proper),  bat  that  the 
defendant  refused  this  demand.  I  think  that  this  was  a  breach  of 
the  contract.  The  plainti£F  ondonbtedly  took  a  risk  in  bidding 
upon  work  for  which  a  complete  plan  was  not  in  existence,  since  he 
could  not  tell  the  exact  grade  which  would  be  fixed  for  the  remain- 
der of  the  work.  The  risk,  however,  was  not  great,  in  view  of  the 
fact  that  nnder  this  contract  the  plaintiff  was  to  receive  a  stated 
sam  for  each  cubic  yard  of  filling  or  ^cavation. 

It  may  be  added  that  the  legal  right  of  the  department  of  public 
works  to  make  such  a  contract  as  is  claimed  to  have  been  here 
made  is  by  no  means  free  firam  doubt  Oity  officials  have  no  au- 
thority to  contract,  except  as  directed  by  ordinance;  and,  in  so  far 
as  they  deviate  from  the  resolution  ot  the  mnnlcipal  l^slative 
body,  their  action  is  void.  Boneateel  v.  Mayor,  etc.,  22  N.  Y.  162. 
Here  the  resolution  of  the  common  council  was  that  Dyckman 
street  should  be  graded  the  whole  distance  from  the  Hudson  river 
to  Exterior  street.  The  department  was  bound  to  carry  out  this 
mandate,  and  I  am  not  prepared  to  say  that  this  work,  which  waa 
all  of  the  same  general  kind,  and  easily  caoable  of  being  embraced 
within  a  single  contract,  might  be  subdivided.  If  the  work  might 
be  subdivided  at  all,  It  is  difficult  to  see  why  it  might  not  be  split 
np  into  100  different  sections,  to  the  great  increase  in  the  cost 
At  all  events,  it  seems  perfectly  obvions  that  here  there  was  no 
such  attempt,  but  that  it  was  intended  to  execute  the  resolution  at 
one  time,  and  by  a  single  contract.  On  account  of  the  dismissal  of 
this  third  cause  of  action,  I  think  the  judgment  should  be  reversed, 
and  a  new  trial  ordoed. 

BUMSEY,  J.,  concurs. 


In  re  BOWELL. 

(BiQKcme  Oonrt  Appellate  Division,  Fourtli  Departmoit  Norember  28,  18B0:) 

OLADt  XGAimT  EsTATK-tDsrENSK  OP  PaTHEKT— BCBDBK  OP  PrOOP. 

The  burden  Is  not  on  a.  claimant  to  show  that  his  claim  against  a  testa- 
tor has  not  heen  paid,  where  he  presented  It  to  the  executor,  verified  in 
conformlt7  to  Code  Civ.  Proc.  §  2718,  certifying  that  no  payment  had  been 
made  thereon,  but  the  defense  of  payment  must  be  shown  affirmatively 
by  the  executor. 

Appeal  from  surrogated  court,  Jefferson  county. 

In  the  matter  of  the  final  judicial  set'tlonent  of  the  acconnta  of 
Nat.  J.  Bowell,  as  executor,  etc.,  of  Annie  M.  Blood,  deceased. 
From  a  decree  disallowing  the  claim  of  B.  0.  Phillips,  based  on  the 
decision  of  a  referee  refusing  to  allow  it,  claimant  appeals.  Re- 
versed. 

Argued  before  HABDm,  F.  J.,  and  ADAMS,  McLENNAN, 
SFBING,  and  SBilTH,  JJ. 

Charles  A.  Miller,  for  appellant 
Joseph  ^lellis,  for  respondent. 
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SPRING,  J.  The  appellant  presented  a  claim  to  the  reBpondent^ 
as  execntor  of  Annie  M.  Blood,  deceased,  arising  out  of  the  fol- 
lowing facts:  The  claimant  was  president  of  the  Mt.  Albert  Gold- 
Mining,  Tunnel  &  Power  Company,  a  mining  corporation  oi^anized 
and  doing  bnaineM  in  the  state  of  Colorado.  He  sold  to  the  testa- 
trix 20^000  shares  of  the  capital  stock  of  said  corporation  for  tbe 
snm  of  12,000.  That  such  sale  was  actually  made,  and  for  the  price 
stated,  and  that  the  snm  of  $1,000  of  this  purchase  price  has  been 
paid,  are  facts  not  controverted.  It  is  contended,  however,  that 
Phillips,  the  claimant,  made  the  sale  as  president  of  the  corpora- 
tion, and  that  the  claim  belongs  to  it,  and  not  to  Phillips.  The 
proof  of  the  transaction  in  reference  to  the  sale  rests  chiefly  upon 
correspondence  between  the  parties.  These  letters  show  that  Mis» 
Blood  supposed  she  was  deaUng  with  Phillips  as  an  individual. 
They  are  directed  to  him  in  that  capacity,  are  personal  and  friendly^ 
expressing  confidence  in  him  as  a  friend.  In  stating  the  price  she 
says  it  was  according  "to  the  agreement  between  Mr.  B.  S.  Phillip* 
and  mjself,"  and  in  a  letter  to  him  she  characterizes  the  stock  a» 
"some  of  your  holdings."  The  check  for  part  payment  was  to  bin* 
individually,  and  there  is  no  suggestion  of  any  transaction  with 
him  in  his  official  capacity,  or  that  she  was  indebted  to  the  com- 
pany. In  his  communication  he  does  not  claim  he  was  acting  a* 
president  of  the  company,  but  they  indicate  it  was  his  stock  and 
he  was  making  the  sale  on  his  own  behalf,  ^e  fact  that  he  wa» 
president  of  the  company  raises  no  barrier  to  a  sale  of  stock  by  him. 
This  was  an  infant  corporation,  founded  largely  on  prospects,  whicb 
evidently  did  not  materialize  as  these  sanguine  promoters  and  in- 
vestors anticipated,  and  the  stock  was  being  sold:  but  that  does  not 
imply  that  any  individual  stockholder,  even  tiiough  an  officer  of  the 
corporation,  was  prevented  from  disposing  of  his  stock.  It  was  hi» 
property,  and  it  was  salable  and  transferable.  Whatever  arrange^ 
ment  there  might  have  been  as  to  avails  arising  from  the  sales  mad^ 
the  claimant  bad  possession  of  these  certificates  of  stock.  He  sol^ 
them  to  the  testatrix,  and  she  paid  him  in  part  tiierefor,  and  the 
debt,  if  any,  belongs  to  him.  The  burden  was  not  upon  the  claim- 
ant to  show  affirmatively  this  claim  had  not  been  paid.  He  pre^ 
sented  to  the  executor  a  verified  statement  of  his  account  conform- 
ing to  section  2718  of  the  Code  of  Civil  Procedure,  certifying  that  no- 
payment  had  been  made  on  this  balance  of  |1,000.  The  presenta- 
tion of  this  claim  in  compliance  with  the  statute  imposed  the  duty 
upon  the  executor  to  establislf  the  defense  affirmatively.  Bedf .  Prac. 
Snr.  Cts.  (5th  Ed.)  p.  B27;  Lerehe  v.  Brasher,  104  N.  Y.  167, 10  N.  E. 
58;  Hicks- Alixanian  v.  Walton,  14  App.  Div.  199,  43  N.  T.  Supp.  541, 
To  require  a  claimant  to  establish  primarily  that  no  payments  have 
been  made  upon  his  claim  would  result  often  in  defeating  a  jnst  de- 
mand, as  the  owner  of  the  claim  is  disqualified  from  testifying  to 
any  transaction  with  the  decedent  relating  thereto.  The  personal 
representative  can  protect  himself  in  a  measure  from  the  payment 
of  dCTiands  already  paid  by  requiring  that  the  creditor  in  his  affida- 
vit state  that  no  payments  have  been  made,  bnt  the  burden  of  proof 
is  not  shifted  to  the  claimant  when  his  claim  has  been  rejected,  an£ 
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he  is  oUiged  to  have  it  adjudged  valid  hy  a  court.  While  the  proofs 

in  this  case  are  not  as  definite  as  we  could  wish,  we  are  satiefled  the 
referee  and  surrogate  erred  in  disallowing  the  claim.  The  decree 
of  the  surrogate's  court  is  reversed,  and  a  new  trial  ordered,  with 
costs  of  the  ai^lant  to  abide  the  final  award  of  costs,  and  case  re- 
mitted to  the  surrogate's  court.  All  concur. 


RUSK  V.  MANHATTAN  RY.  00. 

(Supreme  Gonrt,  Appellate  DlTlslon,  First  Department.  December  8,  1899.) 

1.  CuRiBRs— Pehbonai.  Injubt— Proz»atb  Causb— Evidence. 

Evidence  that  plaintiff  slipped  on  a  platform  at  the  bottom  of  a  fligbt 
ot  stairs,  where  there  was  a  slight  bdow  over  thin  Ice  above  a  depressloa 
of  from  one-eighth  to  three-eighths  of  an  Inch,  does  not  warrant  a  findii^ 
that  the  depression  was  the  proximate  or  a  wmcnrrent  cause  of  the  acci- 
dent 

9,  Same— Neguobnck— Ice  akd  Snow. 

It  will  be  presumed  that  the  presence  of  a  light  snow,  and  thin  ice  under 
It,  on  the  platform  at  the  bottom  of  stairs  at  an  elevated  railway  station, 
was  due  to  the  snowstorm  prevailing  when  plaintiff  slipped  on  It,  so  that 
the  railway  omipany  was  not  negligent  in  not  having  It  cleared  off. 

&  Same. 

Failure  to  put  sand,  ashes,  or  sawdust  on  a  light  show  and  thin  ice  on  a 
platform,  at  the  bottom  of  stairs  at  an  elevated  railway  station.  Is  not 
negligence,  there  being  no  such  obvious  danger  to  passengers  that  thv 
company  was  bound  to  antldpate  tiiat  Injury  might  be  suBtalued  by  rea- 
son of  It 

Appeal  from  trial  term,  New  York  county. 

Action  by  Mary  L.  Busk  against  the  Manhattan  Bailway  Company. 
From  a  judgment  on  a  verdict  tor  plaintiff,  and  from  an  order  deny- 
ing motioD  for  new  trial,  defendant  achats.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  ETMSEY, 
McLAUGHUN,  and  INGRAHAM,  JJ. 

J.  Osgood  Nichols,  for  appellant. 
Gilbert  D.  Lamb,  for  re^ndent 

McIiAlTGHUN,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  reason  of  the 
negligence  of  the  defendant.  The  plaintiff  had  a  verdict  of  92,500, 
and  fr(Hn  the  judgment  entered  thereon  the  defendant  luis  appealed. 
At  the  trial,  at  the  close  of  plaintiff's  ease,  the  defendant  moved 
for  a  dismissal  of  the  complaint,  w^ich  motion  was  denied,  and 
the  defendant  excepted.  After  the  denial  of  this  motion,  the  de> 
fNidant  rested,  witiiout  offering  any  evidence. 

The  question  presented,  therefore,  is  whether,  giving  to  the  plain- 
tiff the  benefit  of  every  inference  that  can  fairly  and  legitimately  be 
drawn  from  the  testimony  offered  by  her,  it  can  be  said  that  the  de- 
fendant is  legally  liable  for  the  injuries  which  she  sustained.  This 
testimony  was  to  the  effect  that  on  the  26th  of  February,  1896,  the 
plaintiff,  for  the  purpose  of  going  to  Rector  street,  entered  one  of 
the  defendant's  cars  at  Ninety-Third  street;  that,  when  the  car  a^ 
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rired  at  Bector  street,  she  passed  from  it  to  the  station  platform, 
and  then  attempted  to  pass  from  there  down  the  flight  of  stairs  to 
the  street,  and,  as  she  stepped  from  the  last  step  of  the  stairs  onto 
a  platform  at  the  foot  of  them,  she  slipped,  fell,  and  broke  belli 
bones  of  the  right  ankle;  that  that  portion  of  the  platform  upon 
which  ahe  stepped  had  been  worn  away  to  sadi  an  extent  tiiat  there 
was  a  d^ression  in  it  of  from  one-eighth  to  three-eighths  of  an  inch; 
that  the  platform,  inclnding  the  depression,  was  covered  with  a  thin 
coating  of  ice  and  snow,  but  how  long  the  same  had  been  there  did 
not  appear,  but  it  did  appear  that  it  was  snowing  when  the  plaintiff 
left  her  residence  to  go  to  Bector  street,  and  that  it  was  also  snowing 
when  die  left  the  car  at  that  plac&  The  plaintiff  herself,  in  describ- 
ing the  manner  In  which  she  was  injured,  said: 

*'Wium  we  got  to  the  Bector  street  station,  we  got  off  the  train,  and  went 
down  ttie  idatform,  and  I  noticed  that  it  had  snowed  a  Uttle,  and  that  there 
wafl  some  snow  on  the  upper  platform;  so  I  thonght,  'Well,  I  better  be  careful;' 
so  we  started  down  the  steps,  and  I  waited  a  little  until  I  got  hold  of  the 
ralL  I  took  hold  with  my  right  hand,  gathered  my  dress  In  my  left  hand,  and 
started  down  the  steps,  and  just  as  I 'stepped  off  the  last  step,  at  the  bottom 
of  the  first  flight  of  stairs,  my  left  foot  slipped,  and  *  *  *  It  turned  right 
under,  •  •  *  and  broke  one  bone  near  the  ankle  joint,  •  *  «  and  the 
outside  bone  a  Uttle  further  up  from  the  ankle  Joint" 

She  also  testified:  Ibat,  after  she  fell,  she  was  helped  np  by 
her  brother,  and  placed  on  one  of  the  steps  of  the  stairs,  where  she 
remained  while  he  went  to  the  street  to  get  a  carriage  to  take  her 
home.  That  while  she  was  sitting  on  the  step  she  noticed  the  place 
where  she  fell,  and  that  "it  was  covered  with  ice,  and  was  slii^ry^; 
and  "just  as  you  st^  off  the  place  there  was  a  worn-oflf  place, — a 
little  kind  of  scooped-out  {dace.  I  should  judge  it  was  about  half  an 
inch  below  the  normal  level.  I  don't  know  how  deep  the  ice  was,  ex- 
cept it  corded  the  boards  of  the  tdatform.  Well,  it  seemed  to  cover 
the  whole  platform, — that  whole  little  landing."  That  she  could  not 
say  whether  the  depression  was  one-eighth,  one-fourtlv  or  three- 
eighths  of  an  inch  thick,  but  there  was  ice  over  it,  or  she  would  not 
have  fallen.  Her  brother,  Frank  T.  Rusk,  testified  that  he  was 
with  the  plaintiff,  and  saw  her  slip  and  fall;  that  he  noticed  the  de- 
pression, and  "that  the  platform  around  there,  and  at  that  part  of  it, 
so  far,  at  least,  as  I  observed  it  at  all,  was  icy, — covered  with  ice"; 
that  he  could  not  say  how  thick  the  ice  was,  "except  that  it  was  thick 
enough  so  that  it  was,  so  far  as  I  know,  the  flow,  the  treads,  the 
planks,  did  not  show  throi^  at  any  {rface,  and  it  was  all  ice"  which, 
friHn  tiie  appearance,  he  should  judge  had  recently  formed;  that  it 
was  snowing  at  the  time,  and  he  olwerved  a  little  snow  on  the  plat- 
form. l%e  only  other  witnesses  who  testified  as  to  the  condition  of 
the  platfc^m  and  stairs  at  the  time  the  plaintiff  was  injured  were  Ed- 
ward C.  Meeker  and  Gilbert  M.  Hargrave.  The  former  stated  that, 
after  the  plaintiff  fell,  he  went  to  her  assistance,  and  then  observed 
the  condition  of  HhB  platform,  and  that  it  was  in  "an  icy  condition, 
and  the  lauding  was  worn  Just  at  the  bottom  of  the  last  step,  worn 
a  lltfje  hollow, — was  worn  out, — and,  in  that  hollow  and  adjacent  to 
it,  was  ley*  Tliis  ice  was  w<»m  smooth.  I  cant  say  how  thick  that 
ice  was.  I  could  not  say,  ^ther,  how  extensive  the  ice  was  over 
61N.TA-2B 
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the  phKe.''  And  the  latter  whneai  testifted  that  he  obeerred  the 
landing  at  the  foot  of  the  first  flight  of  BtaliB,  and  that  *there  was 
some  snow  and  ice  on  it";  that  *'at  the  foot  ot  the  last  step  there 

was  ice  there, — a  thin  sheet  of  ice,  and  Bome  snow  on  it." 

It  is  apparent^  from,  a  fair  ccmaideration  of  all  the  testimony 
offered  by  the  plaintiff,  that  the  proxinuite  cause  of  her  injary 
vas  the  ice  and  snow;  that  this,  and  not  the  depression,  was  the 
canse  of  her  slipping.  She  was  not  entitled  to  recorer,  unless  she 
establi^ed  to  the  eatisfactimi  of  the  jurjj  by  a  fair  preponderance 
of  evidence,  th9.t  her  injuries  were  dne  to  some  act  of  commission 
or  omission  on  the  part  of  the  defendant,  and  for  which  it  was 
legally  liable.  In  othw  words,  before  die  conld  recoT^^  she  was 
bound  to  establish  that  the  defendant's  negligence  was  the  prox- 
imate cause  of  her  injuries,  and  this,  we  think,  she  failed  to  do. 

It  was,  as  we  have  seen,  snowing  at  the  time,  so  that  the  only 
inference  which  can  be  drawn  from  the  testimony  is  that  the  pres- 
ence of  the  ice  and  snow  was  due  to  the  storm  which  was  then 
progressing.  The  defendant,  under  all  of  the  authorities,  had  a  rea- 
sonable time  after  the  snow  fell  and  the  ice  formed  to  remove  it. 
Kelly  V.  Railway  Co.,  112  N.  Y.  443,  30  K.  E.  383.  It  was  not  liable 
because  it  did  not  sprinkle  ''sand,  ashes,  or  sawdust"  upon  tlie  ice 
and  snow.  It  was  not  so  obviously  dangerous  to  travelers  that  it  was 
bound  to  anticipate  that  injury  might  be  sustained  by  reason  of  it 
Indeed,  the  plaintiff  herself  testified  that,  in  a  space  of  10  or  15 
minutes,  she  saw  several  hundred  people  pass  over  the  same  place, 
and,  so  far  as  appears  from  her  testimony,  in  not  a  single  instance 
did  she  see  one  of  them  slip  or  fall.  In  Kelly  v.  Baiiway  Go.,  supra, 
a  passenger  was  killed  by  slipping  and  falling  on  a  station  stair- 
way of  this  same  defendant  Snow  had  fallen  during  the  night, 
and  it  was  there  claimed  that  the  defendant  was  liable  becanse 
it  did  not  cover  or  sprinkle,  upon  the  snow  and  ice  upon  the  stairs, 
sand,  ashes,  or  something  of  that  character.  Judge  Feckham.  in 
delivering  the  opinion  of  the  court,  referring  to  tliia  claim,  said: 
''The  failure  to  tiirow  ashes  or  sawdust,  or  something  of  that  char- 
acter, upon  the  steps  during  the  storm,  cannot  be  regarded  as 
negligence,  because  the  continuance  of  the  storm  would  render  the 
steps  as  slipp«7  as  before."  We  are  therefore  clearly  of  the  opin- 
ion that  the  defendant  was  not  liable  for  an  injury  sustained  by 
reason  of  the  snow  and  ice,  and  it  was  not  liable  on  account  ot 
the  depression  in  the  platform,  because  as  to  that  the  evidence 
did  not  establish  that  the  injury  to  the  plaintifif  would  not  have 
been  sustained  except  for  that  canse;  in  other  words,  that  the 
depression  in  the  platform  was  the  proximate  canse  of  her  injnrv. 
In  Laidlaw  v.  Sage,  15S  Y.  73,  62  N.  E.  679,  it  was  said:  *>When 
damages  claimed  in  an  action  are  occasioned  by  one  of  two  causes, 
for  one  of  which  the  defendant  is  responsible,  and  f<Hr  the  other  of 
which  he  is  not  responsible,  the  plaintiff  must  fail  if  his  evidence 
does  not  show  that  the  damage  was  ivoduced  by  the  former  cause, 
and  the  jury  must  not  be  laft  to  mere  conjecture,  and  a  bare  possi- 
bility that  the  damages  were  caused  in  conseqnraw  of  the  act  of 
the  defendant**  And  to  the  same  effect  an  Taylor  t.  City  of 
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Yonkers,  105  N.  Y.  202,  11  N.  E.  642;  Ring  t.  Gity  of  Cohoea,  IT- 
N.  Y.  83;  Ayera  t.  VUlage  of  Hammondsport,  130  N.  T.  665,  2» 
X.  E.  265;  O'KeeBe  v.  Mayor,  etc.,  29  App.  Uiv.  524,  51  N.  Y.  Suppu. 
710.  In  Ay«>8  v.  Village  of  Hammondsport,  the  plaintiff  fell  upoa. 
new  ice,  fonned  the  night  before,  over  an  old  accumnlation  of  ice- 
and  snow,  upon  a  sidewalk  in  one  of  defendant's  streets  which  had: 
been  negligently  constructed.  It  was  held,  in  an  action  to  recover 
damages  for  personal  injuries  sustained  by  slipping  and  falling,, 
that  £q  the  absence  of  evidnkce  showing  that  the  slope  of  the  walk 
was  a  concurring  cause  of  the  fall,  without  which  it  would  not  hart 
happ«ied,  the  plaintiff  was  not  entitled  to  recover.  In  O^KeefTe 
T.  Mayor,  etc.,  supra,  the  plaintiff  fell  upon  snow  and  ice  which 
fell  and  f(»-med  over  old  ice  and  snow,  and  it  was  held  that  there^ 
was  no  evidence  which  would  warrant  a  verdict  for  the  plaintifT,. 
in  the  absence  of  proof  that  his  fall  was  occasioned  by  the  old,  and 
not  the  new,  ice.  These,  and  many  other  authorities  which  might 
be  cited,  are  all  to  the  effect  that  the  plaintiff  in  this  action  was 
not  entitled  to  recover,  in  the  absence  of  evidence  showing  that  the-^ 
depression  in  the  platform  was  a  concurring  cause  of  her  injfU7r 
without  which  it  would  not  have  happened. 

It  follows  that  the  judgment  and  order  appealed  from  must  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant  to' 
abide  the  event  All  concur. 


WASHBURN  et  aL  v.  BENEDICT. 

(Snpreme  Court.  Appellate  Division,  Fonrth  Department  December  8,  1889.> 

1.  Deeds— Efpeot. 

Certain  property  was  conveyed  by  a  father  to  a  son,  and  later,  the 
son's  wife  having  contrlhoted  to  the  purchase  price,  another  deed  was- 
execoted  by  the  father  to  the  son  and  his  wife,  reciting  that  the  wife- 
should  hold  an  Interest  to  the  amount  she  contributed,  and  her  husband' 
BboDld  hold  the  balance  of  the  property,  with  the  appurtenances,  and  all 
the  estate,  title,  and  Interest  therein  of  the  grantors.  Held,  that  by  the 
first  deed  the  title  of  the  property  vested  In  the  son,  and  that  such  tlfle  was- 
not  affected  by  the  subsequent  deed,  which,  on  acceptance  by  the  son, 
ated  merely  to  create  a  Hen  In  favor  of  hie  wife  to  the  extent  of  her  contrl- 
bntlon  to  the  consideration. 

t.  Pdwkbs  of  Tbdbtbb. 

Property  was  conveyed  to  a  husband,  and  later  the  grantm  executed' 
another  deed  to  the  husband  and  wife,  by  which  the  wife  acquired  a  lien 
on  the  laud  to  the  extent  of  $5,000,  contributed  by  her  towards  the  pur^ 
chase  lolce.   She  subsequently  died,  leaving  a  wlU,  In  which  she  named 
the  tansband  as  her  aecutor,  and  directed  that  be  should  pay  $2,500  to 
each  of  ber  two  sons  on  their  attaining  majority.  The  husband  recorded  ■ 
the  first  deed  to  himself  after  his  wife's  death,  and  sold  a  part  of  the 
property,  taUng  a  mortage  thereon,  payable  to  himself,  as  executra,  in . 
tmat  for  the  sons,  which  mort^rage,  after  receiving  payments  thereon,  he 
assigned  for  Its  full  value.   Held,  that  the  husliand  had  power  to  sell  the 
land  and  discharge  the  lien  by  payment  at  any  time,  and  hence  the  taking 
of  the  mortgage  and  Its  assignment  were  a  proper  exercise  of  bis  powers 
as  trustee  of  the  fond  from  which  the  ultimate  payments  to  the  sons  were 
to  be  derived. 
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t,  ExBOUTORS— Action  bt  Heirs— Ebtoppbl. 

Where  an  executor  took  a  mortgage  to  secure  a  trust  fund  for  the  benefit 
of  testator's  heirs,  'which  he  subsequently  assigned,  and  the  heirs  brought 
an  action  against  such  executor  and  the  administrator  of  an  assignee  to 
vacate  the  asslgnmenrt  and  recover  payments  made  to  the  execntor  and 
assignee,  they  thereby  adndtted  the  executor's  right  to  make  the  mort- 
gage, and  could  not  contest  his  right  to  assign  the  same,  which  power  be 
possessed  as  Incident  to  his  management  of  the  estate. 

4.  SaJME— ASSIONUENT  OF  MOBTGAeS— EPFBCT. 

Where  an  executor  took  a  mortgage  to  himself  as  executor.  In  trust  for 
certain  of  testator's  heirs,  and  thereafter  assigned  the  same  in  good  faitb 
for  the  entire  amount  due  thereon,  Intending  to  convey  the  whole  title 
possessed  by  him  in  any  capacity,  equity  will  not  disturb  the  assignee's 
title  on  the  ground  that  he  made  the  assignment  as  executor  only,  and  not  { 
as  trustee. 

Ai^al  from  equity  term,  Ontario  county. 

Action  by  Myron  Wafihburn  and  another  against  Bobert  B.  Bene- 
dict, as  administrator,  etc.,  to  set  aside  assignments  of  a  mortgage, 
and  recover  payments  made  thereon.  From  a  judgment  dianiBsing 
the  complaint  on  its  merits,  plaintiffs  appeal.  AfQrmed. 

Myron  F.  Washburn,  la  1872,  owned  a  farm  in  the  town  of  Gorham,  In  the 
county  of  Ontario,  and  In  the  month  of  April  of  that  year  he  and  Ills  wife 
conveyed  the  same  by  warranty  deed  to  their  son,  Ira  G.  Washburn,  and  this 
deed  was  recorded  April  1,  1882.  On  April  1,  1877,  the  said  Myron  F.  Wash- 
burn and  wife  executed  and  delivered  to  said  Ira  G.  Washburn  and  his  wife. 
Bfaggie  B.,  a  warranty  deed  of  the  same  premises  for  the  expressed  considen-  | 
lion  of  ¥9,200.  Of  this  consideration  the  deed  states  that  $5,000  were  paid  by 
said  Maggie  B.  Washburn,  and  contains  this  recital:  "And  It  Is  hereby  agreed  I 
by  and  between  the  parties  to  this  Instrument  that  she,  the  said  Maggie  B.  | 
Wasbbum,  la  to  hold  and  own  an  Interest  to  that  amount  In  the  above- 
described  premises,  and  the  said  Ira  G.  Washburn  to  hold  and  own  the  balance  ' 
of  the  same,  with  the  appurtenances,  and  all  the  estate,  title,  and  interest 
therein  of  the  said  party  of  the  first  part."  This  deed  was  not  recorded  until 
Febi-uary  18,  1887.— or  five  years  after  the  recording  of  the  first  deed  above 
mentioned.  On  the  12th  of  August,  1878,  the  said  Margaret  B.  Washburn  ex- 
ecuted her  lost  will  and  testament,  whereby  she  bequeathed  and  devised  to  her 
linBband,  Ira  G.  Washburn,  "the  use  of  the  Interest  I  bave  in  the  &rm  In  which 
we  now  reside  until  my  children  arrive  at  the  age  of  twenty-one  years.  The 
junount  which  I  paid  on  the  farm  is  five  thousand  dollars."  She  then  dlrectal 
her  executor,  to  wit,  her  husband,  to  pay  to  each  of  the  two  children  abov<' 
referred  to  $2,500  when  they  severally  attain  the  age  of  21  years.  At  the  tija<- 
of  the  making  of  this  will  the  sons  were-  aged,  respectively,  Q  and  10  yeani. 
Mrs.  Washburn  died  shortly  after  the  execution  of  this  will,  and  it  was  duly 
admitted  to  probate  as  a  will  of  real  and  personal  estate  in  the  surrt^ate'a  coun 
of  the  county  of  Ontario,  and  was  recorded  therein  as  such,  and  letters  testa- 
mentary were  issued  to  the  executor,  Ira  O.  Washburn.  Neither  the  will  nor 
an  exemplified  record  of  the  same  was  recorded  In  the  office  of  the  deife  of  the 
«onnty.  On  April  1,  1882,  said  Ira  G.  Waahlnim,  by  warrant  deed,  con- 
v^ed  a  part  of  said  premises  to  Emma  A.  Held  with  a  consideration  of  *4.S0i>. 
and  the  grantee  executed  back  a  purchase-money  mortgage  for  that  sum  to  said 
Ira  G.  Washburn,  "as  executor  of  the  last  will  and  testament  of  Maggie  B. 
Washburn,  deceased.  In  trust  for  Myron  and  James  T.  Washburn,  minor  cliil- 
<drea  of  Maggie  B.  Washburn,  of  the  second  part."  By  the  terms  of  said  mort- 
gage 91,500  were  to  be  due  in  one  year  from  Its  date,  and  $250  annually  there- 
aft»;  and  the  mortgagor  possessed  the  privilege  of  paying,  as  she  might 
elect.  In  excess  of  the  alMolate  payments,  whenever  the  stipulated  sums  were 
doe.  The  right  of  sale  in  case  of  default  was  given  to  the  party  of  the  second 
part,  "his  executor,  administrator,  or  assigns."  On  the  1st  day  of  December. 
1884,  Washburn,  as  executor  and  personally,  assigned  this  mortgage  by  written 
assignment  to  Betsey  Qorham.  She  paid  the  full  amount  of  principal  (92,880) 
nnpaid,  together  with  all  the  interest  to  the  date  of  the  transfer.  She  died  soon 
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after,  and  on  tbe  27tli  of  March,  1880.  her  administrator  assigned  the  nortsage 

to  Margaret  ti.  Benedict,  and  the  defendant,  Benedict,  Is  her  administrator. 
Both  of  these  assignments  are  reciOrded.  This  action  Is  bronght  by  the  legatees- 
of  Maggie  B.  Washburn  to  set  aside  these  asBignments,  and  for  Judgment 
against  the  defendant  executor  tor  the  amount  paid  on  said  mortgage  to  him  or 
to  said  Margaret  G.  Benedict 

Argned  before  HABDIN,  P.  J.,  and  ADAMS,  McLENNAN, 

SPRING,  and  SMITH,  JJ. 

Edwin  Hicks,  for  appellants. 
John  Gillette,  for  respondent. 

SPRING,  J.  By  the  deed  from  his  father  in  1872,  the  title  to  the 
farm  in  question  became  vested  in  Ira  G.  Washburn.  The  subse- 
quent deed  did  not  destroy  his  title.  He  and  his  wife  are  both  gran- 
tees in  that  conveyance,  and  her  interests  are  specifically  ^fined 
therein  to  be  $5,000,  which  was  her  contribution  towards  the  pur- 
chase price;  that  is,  the  title  was  still  in  Ira  G.  Washburn,  if  we 
give  fall  effect  to  this  conveyance,  bnt  subject  to  the  lien  thereon 
of  $5,000  in  recc^ition  of  her  payment  of  that  sum  on  the  consid-' 
eration.  The  fee  of  the  land  was  not  vested  in  her,  bat,  as  the 
second  deed  was  accepted  by  Ira  subject  to  the  provision  in  favor  of 
his  wife,  she  did  have  a  lien,  valid  and  enforceable  against  the  land 
while  the  title  continned  in  her  husband,  and  also  as  agaiiut  sub- 
sequent grantees  purchasing  with  notice  of  her  claim.  By  her  will, 
made  in  1878,  she  gave  to  her  husband  the  lue  of  her  interest  in  tbe 
farm  until  her  diildren  attained  the  age  of  21  years.  Aa  her  only 
int^est  was  this  lien,  she  undoubtedly  r^erred  to  that,  so  that  the 
payment  of  this  lien  could  be  held  in  abeyance  until  the  contingency 
was  reached.  This  did  not,  however,  restrain  him  from  paying  the 
sum  at  an  earlier  date  if  he  elected  to  do  so.  She  then  in  terms  di- 
rected her  executor  to  pay  to  each  of  these  two  sons  f 2,500  as  they 
severally  arrived  at  the  age  of  21  yeare.  It  is  not  entirely  dear  what 
the  intention  of  the  testatrix  was.  The  amount  of  her  estate  does 
not  iq>pear.  If  the  lien  was  inadequate  to  pay  these  two  boys,  and 
she  possessed  other  pn^rty,  probably  any  deficiency  would  be  pay- 
able oat  of  her  general  estate.  It  is  pn^ble,  however,  it  was  her 
intention  that  these  two  legacies  were  to  be  paid  from  this  lien; 
but  this  is  only  an  inferential  deduction.  If  that  is  the  true  in- 
terpretation, the  testatrix  must  have  had  in  mind  that  the  lien,  in 
the  long  time  that  would  elapse  before  the  bequests  were  to  be  paid 
to  her  chUdren,  would  become  extinguished  or  reduced,  and  she,  there- 
fore, charged  her  executor  with  the  p^ment,  rather  than  make  the 
bequests  specific  incumbrances  upon  her  interest  in  this  land.  She 
conld  not  well  do  otherwise,  as  the  land  belonged  to  him,  and  she 
could  not  restrain  his  right  to  sell  the  same;  and,  as  the  lien  was 
due  at  any  time,  its  payment  conld  not  be  {werented.  The  title  to 
the  farm,  however,  was  in  the  husband  without  any  suspension  of 
his  power  to  alien  the  same.  Fifteen  years  would  elapse  before 
the  younger  son  reached  his  majority  after  the  execution  of  the  wiU, 
and  these  bequests  must  be  considered  in  view  of  the  circomstances 
surrounding  the  property.   That,  if  he  conveyed  the  same,  the  gran- 
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-4ee  might  desire  to  pay  this  lien  instead  of  continuing  it  as  an  in- 
'«iimbrance  for  the  long  period  which  would  expire  before  it  was  ! 
<due  as  against  Ira  Waj^bum.  He  had  possesion  of  this  farm,  and 
-was  entitled  to  Its  fruits  unimpaired  by  the  incumbrance  nntH  his 
l)0j8  became  of  age.  In  the  event  of  the  sale  of  the  land,  if  this 
lien  should  be  paid,  the  obligation  still  rested  upon  him  as  executor 
;to  invest  the  money,  receiving  the  income  and  continuing  the  cor- 
pus intact  in  some  form  to  make  effectual  the  dnty  he  accepted  when 
lie  became  executor  of  the  will.  He  conveyed  the  land  to  Emma 
jReid  in  1882.  He  did  not  violate  his  obligation  to  hie  dead  wife 
by  this  transfer,  for  he  sold  his  own  property.  At  that  time  he 
■recorded  the  deed  from  his  parents  to  him,  bat  the  deed  estal^sh- 
tng  the  lien,  and  which  named  himself  and  wife  as  grantees,  was 
not  recorded.  There  is  no  suggestion  that  Mrs.  Reid  had  actual  no- 
'<ioe  of  the  existence  of  this  Hen,  and  an  inspection  of  the  record 
^TOuld  have  shown  simply  a  conveyance  vesting  an  unqualified  title 
■in  the  grantor,  Ira  Washburn.  While  tbe  will  was  admitted  to  pro- 
'tttte  as  one  pertcUning  to  real  estate,  there  is  nothing  to  indicate  it 
had  been  recorded  in  the  office  of  the  derk  of  the  county.  There 
•^nm  nothing,  therefore,  to  challenge  Washburn's  right  to  eoayey. 
Jifrs.  Reid  was  an  innocent  purchaser,  paying  adequately  for  the  land 
;a.cquired,  and  with  nothing  to  arouse  her  suspicion.  But,  if  she  had 
imrchased  with  full  notice  of  the  existence  of  this  lien,  the  ai^Ilants 
would  be  remediless  in  this  suit.  She  could  pay  this  lien  at  any 
Ttlme,  and  she  did  this  by  giving  the  mortgage  to  Washburn.  He  ac- 
cepted this  evidently  in  fulfillment  of  his  duty  to  keep  a  som  nndis- 
tnrbed  to  make  good  these  legacies.  It  was  payable  to  him  as  execn- 
tor,  and  for  the  benefit  of  these  children.  This  security  was,  at 
lleast,  of  as  high  a  grade,  and  more  satisfactory  in  form,  than  the 
voriginal  lien,  so  that  the  change  in  the  character  of  the  incumbrance 
■was  not  an  improvident  exercise  of  the  discretion  vested  in  him. 
Xike  any  other  guardian  or  trustee,  he  could  transfer  his  security, 
"if,  in  his  judgment,  the  interests  of  his  wards  would  be  benefited 
■thereby.  If  the  land  depreciated  in  value,  or  if,  for  any  reason,  he 
'deemed  the  assignment  of  the  mortgage  judicious,  he  could  trans- 
fer the  same.  His  own  interest  therein,  as  well  as  the  kindred  in- 
terest of  the  children,  justified  this.  Again,  the  mortgage,  by  Its 
conditions,  matured  before  the  yonn^  of  the  sons  was  entitled 
"to  payment,  and  in  the  natural  course  of  events  he  would  be  receiv- 
ing the  principal  from  time  to  time,  thus  charging  him  with  the  duty 
-of  keeping  it  invested  as  payments  were  made.  In  fact,  when  he  as 
-signed  this  mortgage  to  Mrs.  Glorham  it  had  been  reduced  nearly 
:f2,000  by  payments  made  by  the  mortgagor.  Assuming,  therefore, 
that  Mrs.  Reid  bought  the  land  with  full  notice  of  the  deed  to  Ira  and 
Ills  wife,  and  that  she  was  cognizant  of  tbe  x>roTisions  of  the  wife's 
-will,  her  title  could  not  be  disturbed;  and  the  mortgage  she  gave 
*woidd  be  in  confirmation  of  Ihe  will  and  of  the  rights  of  the  bene- 
ficiaries thereunder.  Tf  Mrs.  Gorham  had  possessed  the  same  knowl 
«dge.  the  transfer  of  the  mortgage  to  her  would  still  be  eflfectual. 
«s  Washburn  did  not  transcend  his  power  in  disposing  of  the  same, 
principle  has  been  settled  since  its  early  enunciation  by  Chan 
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odk>r  Kent  in  Field  t.  Sdiieffelin,  7  JohnB.  Ch.  160,  that,  where  a 
goardian  or  trustee  is  vested  with  the  management  and  control  of 
tbe  property  committed  to  him,  he  can  receive  pay  thereon,  and 
and  assign  the  same  in  the  exercise  of  that  discretion  which  is  in- 
separably connected  with  the  execution  of  the  trust.  Dillaye  v.  Bank, 
51  2J.  Y.  545;  Spencer  v.  Weber,  26  App.  Div.  285,  49  N.  Y.  Supp. 
687.  The  cases  apparently  tending  in  a  different  direction  are  easily 
distingaisbable.  In  Deobold  v.  Opperman,  111  N.  Y.  681,  19  N.  E. 
94,  the  defendants,  as  sureties  on  the  bond  of  an  administratrix,  re- 
quired her  to  deposit  with  them  all  the  proceeds  of  the  estate,  and 
by  her  consent  th^  were  to  be  used  in  the  business  ot  running  a 
brewery  carried  on  by  the  d^endants,  and  the  fund  was  held  im- 
pressed with  the  trust  oUigation.  And  the  rule  is  general  that, 
when  a  trustee  inrests  his  funds  in  speculation,  or  securities  of  flue- 
tnating  ^ue,  the  investment  can  be  followed  in  the  hands  of  any 
recipirait  who  had  adequate  notice  of  the  misappropriation  from 
the  trustee.  The  rule  inTolves  no  invasion  of  the  principle  that  a 
gaardian  or  trustee  who  is  intrusted  with  the  management  of  per- 
sonal estate,  without  any  restriction  upon  his  authority,  can  invest 
and  reinvest,  sell  and  transfer,  these  secorities,  and  the  purchaser 
in  good  foith  will  be  protected  regardless  of  the  dissipation  of  tbe 
funds  by  the  trustee.  3  Birdseye's  Bov.  St.  p.  2616,  §  88;  Kirsch 
T.  Tozier,  143  N.  Y.  390-395,  38  N.  E.  375.  It  is  contended  that  the 
fact  that  the  mortgage  was  made  to  Washburn  as  executor  and  in 
trust  tw  the  apjpel^nts  was  sufficient  to  put  Mrs.  Gorham  upon  in- 
qoiry.  If  she  had  examined  the  record  of  the  will  in  the  surrogate's 
office,  she  would  have  ascertained  that  Mrs.  Washburn  had  dimsted 
the  executor  to  pay  to  eadi  of  these  sons  f 2,500  as  they  respectively 
attained  their  majorities.  She  would  have  found  no  restriction  upon 
his  right  to  invest  this  lim,  which  was  due  when  her  will  was  made. 
By  assailing  this  assignment  the  plaintiffs  have  ratified  the  sale  to 
Emma  Reid  and  her  mortgage  to  the  executor.  If  the  abr<^ation 
of  the  original  lien  was  to  be  attacked,  it  must  be  by  suit  in  some 
form  to  reimpress  their  lien  upon  the  laud.  Instead  of  that,  they 
affirm  the  sale  and  the  giving  of  the  mortgage,  and  rest  their  case 
upon  the  alleged  invalidity  of  the  assignment.  We  have,  therefore, 
a  transaction  which  brings  the  mortgage  into  life,  and  into  the  cus- 
tody of  the  executor,  as  a  secnrity  unt^aUenged  and  satisfactory  to 
the  plaintiffs.  The  character  of  the  original  lien,  the  right  of  the 
executor  to  satisfy  the  same  by  the  receipt  of  this  mortgage,  and 
the  honesty  and  good  faith  of  Mrs.  Beid  in  the  purchase  of  the  land 
and  in  the  giving  of  the  mortgage,  and  Washburn's  good  faith  in  its 
acceptance,  and  the  conditions  of  the  mortgage  itself,  are  all  con- 
Armed  by  this  suit,  which  is  aimed  to  set  aside  the  assignment  of 
the  mortgage,  and  vest  that  instrument  in  these  plaintiffs  as  the 
beneficiaries  of  their  mother.  They  cannot  both  attack  and  vindi- 
cate these  various  transactions.  Moller  v.  Tnska,  87  N.  Y.  166; 
Terry  t.  Hunger,  121 K.  Y.  161, 24  N.  E.  272.  The  rule  is  thus  stated 
in  the  Encyclopedia  of  Pleading  and  Practice  {volume  7,  p.  3fi3): 
"As  soon  as  the  choice  is  made,  and  one  of  the  alternative  remedies 
pK^fercd  by  tiie  law  adopted,  his  act  at  CHice  operates  as  a  bar  as  re- 
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gards  the  other,  and  the  bar  is  final  and  absolute."  The  deader 
thread  upon  which  this  case  is  suspended,  therefore,  is  the  validity 
of  the  transfer  by  Washburn  to  Mra.  Oorham,  and  I  know  of  no  an- 
thority  which  prevents  him  from  assigning  a  mortgage  which  has 
already  been  greatly  reduced  by  payments,  and  wlUch  would  folly 
mature  before  the  termination  of  his  trusteeship. 

Again,  it  is  contended  that  the  assignment  of  the  mortgage  was 
simply  by  him  as  executor,  and  did  not  para  the  interest  of  the 
beneficiaries  therein.  The  will,  in  terms,  did  not  denominate  Wash- 
burn a  trustee,  but  simply  as  executor,  and  he  followed  that  term 
in  the  assignment.  He  received  the  full  sum  unpaid  on  the  mort- 
gage, and  it  was  the  intention  to  assign  the  whole  interest  possessed 
by  him  in  any  capacity,  and,  even  if  he  failed  to  use  a  fwoper  desig- 
nation, a  court  of  equity  will  not  disturb  the  title  of  an  assignee  in 
good  faith,  and  for  an  adequate  consideration.  The  judgmoit  is 
affirmed,  with  costs  of  the  action.  All  concur;  SMITH,  J.,  in  result 


ROWLEY  V.  PARSONS  et  Bl 

(Supreme  Court  Appellate  Divifilon,  Fourth  Department  November  28,  1899.) 

L  HORTeAOBs— Foreclosure— EviDBHCB. 

Where,  In  an  action  to  foreclose  a  mortgage,  defendant  claimed  over- 
paymenta.  It  was  not  error  to  exclude  a  question  asking  defendant  when 
he  discovered  that  he  had  made  overpayments  on  the  mortgage,  since  such 
question  asked  for  a  conclusion  on  an  Important  liroe. 

&  Witness— TsANBACTiON  with  Dbcedknt. 

In  an  action  bj  an  adminiatcator  of  the  holder  to  foreclose  a  mortage, 
refusal  to  allow  defeifdant  to  answer  a  question  as  to  when  he  first  dis- 
covered that  a  certain  payment  should  have  been,  but  was  not  IndtHWd,  to 
reduce  the  mortgage  fn  suit,  was  proper,  where  It  involved  a  tranaactlott 
with  a  deceased  person,  though  portions  of  the  question,  standii^;  alone, 
might  have  been  admissible. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Ursley  Rowley,  as  administratrix,  etc.,  against  St^hen 
M.  Parsons,  impleaded,  etc.  From  a  judgment  rendered  on  a  reEeree'e 
report  in  favor  of  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  McLENKAX, 
SPRING,  and  SMITH,  JJ. 

S.  C.  Wright,  for  appellant 
O.  M.  Beilly,  for  resiwndent. 

HARDIN,  P.  J.  Plaintiff,  having  placed  in  evidence  bonds  and 
mortgages,  and  the  evidrace  of  l^al  title  to  the  sam^  made  a 
prima  facie  case  for  re<-overy.  Defendant  alleges  an  excessire 
overpayment  under  a  mistake  of  fact,  and  claims  to  be  allowed  for 
such  alleged  mistake  and  alleged  overpayment.  To  support  the 
contention  of  the  plaintiff,  of  the  amount  due  upon  the  mortgages, 
the  witness  Beilly  was  called,  who  testified  that  in  1890  the  defend- 
ant Parsons,  and  the  then  owner  of  the  mortgage  Lucretia  Row- 
ley, met  in  hia  office,  and  entered  into  a  oomputation  of  the  amount 


Digitized  by  Google 


Sup.  Ct) 


BUWZ.EY  V.  PARSONS. 


893 


dae  npon  the  aeveral  mortgages,  and  agreed  upon  the  balance 
which  "was  struck,  and  evidenced  that  agreement  by  a  written 
instrument  executed  by  the  defendant  Samuel  Parsons.  The  evi- 
dence of  Reilly  as  to  the  circumstances  of  the  computation, — ascer- 
tainment of  the  amount  due,— anteceding  the  execution  of  the  writ- 
ten admission  thereof  by  Parsons,  is  in  no  manner  contradicted  by 
any  evidence  found  in  the  case.  After  the  execution  of  the  instru- 
ment admitting  the  amount  due  in  18dO,  to  wit,  f3,379.37,  the  de- 
fendant ParsonB  made  sereral  payments  of  interrat,  and  subse- 
quently  made  admissions  indicating  that  thei-e  was  that  sum  in  ar- 
rear  npon  the  mortgages.  The  evidence  so  strongly  supports  the 
contention  of  the  plaintiff,  that  we  do  not  feel  at  liberty  to  interfere 
with  the  finding  in  that  regard  made  by  the  refoee.  Boosa  v. 
Smith,  17  Hnn,  138. 

2.  The  defendant  claims  there  was  error  in  disallowing  qaeations 
propounded  to  the  defendant  Parsons. 

(a)  Appellant  claimed  that  there  was  an  error  in  excluding  the 
following  question  put  to  the  defendant  Parsons,  to  wit:  '*Q.  When 
did  yon  maeover  that  you  had  been  paying  on  these  mortgages 
under  this  erroneous  impression,  and  that  you  had  been  paying 
money  that  you  ought  not  to  pay?''  To  that  question  the  following 
objections  were  made:  "Improper;  incompetent;  assumed  facts 
not  proven."  The  objections  were  sustained,  and  an  exception 
taken.  If  the  referee  had  received  the  evidence  called  for  by  the 
question,  the  witness  would  have  been  enabled  to  state  (1)  that  he 
had  discovered  that  he  had  been  paying  on  mortgages  under  an 
erroneous  impression,  and  (2)  that  there  was  in  fact  a  mistake; 
and  be  therefore  would  have  been  permitted  to  testify  to  a  conclu- 
sion npon  the  important  issue  that  was  before  the  referee  for  deter- 
mination. The  ruling  made  by  the  learned  referee  was  not  erro- 
neous. 

(b)  The  witness  Parsons  was  asked  the  following;  question:  "Q. 
When  did  you  first  discover  that  the  $1,443  mortgage  given  by  your 
son  George  Parsons  to  you,  and  assigned  by  you  to  Mr.  Rowley, 
should  have  been,  but  was  not,  indorsed  as  a  payment  to  reduce 
the  amount  of  the  two  mortgages  in  this  suit?"  To  that  question 
the  i^aintiff  interposed  the  following  objections:  "Improper;  in- 
competent; inadmissible  under  section  829  of  the  Code  of  Civil 
Procedure."  The  referee  sustained  the  objections,  aud  the  defend- 
ant took  an  exception.  Had  the  referee  allowed  the  question  to 
have  been  answered,  the  witness  would  have  been  enabled  to  state 
that  there  was  a  mistake,  and  to  speak  of  a  transaction  held  with 
a  deceased  party.  We  must  look  at  the  question  as  it  was  pro- 
pounded; and  as  the  question  as  a  whole  was  not  competent,  al- 
though some  portions  of  it,  if  standing  alone,  might  have  been  al- 
lowable, we  are  not  at  liberty  to  say  tbat  the  ruling  made  by  the 
referee  against  the  question,  in  whole  as  it  was  propounded,  is 
erroneous.  If  one  mortgage  was  collateral  to  the  other,  the  de- 
fendant was  unfortunate  in  not  discovering  such  to  be  the  fact  at 
an  earlier  date ;  he  was  unfortunate  in  making  admissions  that  he 
was  indebted  on  both  mortgages  to  the  holder  of  them;  he  was 


Digitized  by  Google 


394  61  NEW  YORK  SUPPLEMENT  (Sap.  Ct 

and  B6  N«w  York  Stats  Reportar. 

nnfortanate  In  making  declarations  of  tbe  extent  of  bis  indebted- 
ness; and,  by  tbe  death  of  the  holder  of  the  mortgages,  he  As  un- 
fortunate in  not  being  able  to  testify  to  a  transaction  had  with  a 
deceased  party,  and  give  his  explanation  of  it.  Considering  all  the 
evidence  found  in  the  appeal  book,  we  do  not  feel  at  liberty  to  in- 
terfere with  the  flndingB  made  by  the  referee.  Having  disooveied 
no  reversible  error  in  the  course  of  the  trial  before  him,  we  *re 
led  to  the  conclusion  that  his  report  shonld  be  sastained. 
Judgment  affirmed,  with  coats.   All  concur. 


KELLY     STTPREUB  GOUNCIL  OF  CATHOLIC  UTTT.  BEN.  ASS'S. 
(Supreme  Gonrt,  AppelliUe  Dlviilon,  First  Department  December  8;  1890.) 

L  Life  Iksd range— Proof  of  Death— Contract  Pbovibios. 

Contract  in  beneHdary  certificate,  that  no  time  ot  absence  or  disappear- 
ances oa  tbe  part  of  the  member,  witbont  proof  of  actual  deatta,  aball  enti- 
tle bis  beneQclary  to  recover.  Is  not  invalid,  as  repugnant  to  law  or  aeainst 
public  policy,  though  settinf?  aside  tbe  rule  of  evldunce  as  to  presumption 
of  death  from  absence  for  seven  years 

9.  Bamb— Inconsistent  Defenses— Dehurber. 

Defease  that  benefldary  certificate  required  action  for  benefit  to  be 
b^un  within  two  years  after  the  member's  death,  tbonsta  somewhat  Incon- 
sistent with  one  setting  up  a  provision  against  recovery  except  ou  proof 
of  actual  death,  is  not,  on  that  account,  subject  to  demurrer. 

8L  HAHB— FtTRNISHINO  PrOOF  OF  DkATU. 

Cause  of  action  does  not  accrue  till  after  the  furnishing  of  proof  of  death 
to  the  society,  the  beneficiary  certificate  requiring  that  on  the  death  of  the 
meml>er  satisfactory  proof  of  bis  death  shall  be  furnished  on  blanks  au- 
thorized by  it,  and  that  no  benefits  shall  become  diw  or  payable  tiH  60 
days  after  the  furnishing  thereof. 

Ai^al  from  special  term,  New  York  county. 

Action  by  Mary  Kelly  against  the  Supreme  Council  trf  the  OatboUc 
Mutual  Benefit  Association.  From  a  judgment  overruling  demurrer 
to  parts  of  the  answer,  plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McIiAUGHLUr,  PATTKB- 
BON,  O'BRIEN,  and  INGRAHAM,  JJ. 

Edward  G.  Belavan,  Jr.,  for  appelant. 
J.  A.  Corbin,  for  respondent. 

McLaughlin,  J.  This  action  was  brought  to  recover  $2,000. 
alleged  to  be  due  upon  a  membership  certificate  of  insurance  issaed 
by. defendant  to  plaintiff's  husband.  The  complaint  alleged  that,  in 
consideration  of  the  payment  of  an  initiation  fee,  and  of  sundry  dues 
and  assessments,  and  in  further  consideration  of  the  promises  of 
Daniel  W.  Kelly,  {dalntiff's  husband,  to  comply  with  all  tbe  laws, 
rules,  and  requirements  of  the  defendant  whUe  be  was  a  member, 
the  defendant  delivered  to  him  its  beneficiary  certificate,  in  and  by 
which  it  promised  and  declared  that  he  was  entitled  to  participate 
in  the  beneficiary  fund  of  the  defendant  to  the  amount  of  f2.000, 
which  sum  should,  on  his  death,  foe  paid  to  bis  wife,  Mary  Kelly, 
this  plaintiff,  or  to  his  surviving  children  equally;  that  the  plaistiff 
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waa,  at  the  time  the  certificate  was  issued,  the  wife  of  Danid  W. 
Kelly,  and  that,  as  she  is  informed  and  belieyes,  he  died  on  the  Ist 
day  of  September,  1891,  and  left  no  mrviving  children,  or  issue  of 
any  deceased  child;  that,  as  she  is  informed  and  believes,  he  fulfilled 
all  the  conditions  of  said  beneficiary  certificate  on  his  part;  that  she 
has  complied  with  all  the  conditions  upon  her  part  to  be  performed, 
and  that  no  part  of  said  sun  of  f2,000  has  been  paid,  and  the  same 
is  now  due.  An  affidavit  of  the  plaintiff  was  annexed  to  and  formed 
a  part  of  the  complaint,  and  in  tbis  she  stated  that  on  September  1, 
1891,  she  and  her  husband  were  living  at  No.  631  West  Fortieth 
street,  in  this  city;  and  on  that  day  her  husband  left  the  house  for 
the  purpose,  as  he  said,  of  consulting  a  physician ;  that  she  saw  him 
'^Bs  out  through  the  front  door,"  and  has  "never  seen  him  since, 
nor  *  *  *  heard  frcnn  him."  The  defendant  interposed  an  an- 
sw^  setting  up  four  separate  and  distinct  defenses,  to  the  second, 
third,  and  fourth  of  which  the  plaintiff  interposed  a  demurrer,  which 
was  overrnled,  and  from  the  interlocutory  judgmrat  entered  npon 
this  decision  the  plaintiff  has  appealed. 

By  the  demurrer  the  plaintiff  admits  not  only  all  the  facts  alleged 
in  the  defenses  demurred  to,  but  also  all  proper  legal  inferences  that 
can  be  drawn  therefrom  in  favor  of  the  defendant.  The  second  de- 
fense concedes  the  issuing  of  the  certificate  referred  to  in  the  com- 
plaint, and  alleges  that  it  was  issued,  delivered  to,  and  accepted  by 
Kelly  subject  to  the  constitution,  by-laws,  rules,  and  regulations 
adopted  by  the  defendant  as  then  and  still  in  force,  which  spectfic- 
ally  provided  that  no  time  of  absence  or  disappearance  on  the  {Mirt 
of  a  member  of  the  defendant  without  proof  of  actual  death  "shall 
entitle  his  beneficiary  to  receive  any  part  or  portion  of  said  fund," 
and  that  no  proof  of  the  actual  death  of  said  Kelly  has  ever  been 
made  or  presented  to  said  defendant,  but,  on  the  contrary,  as  de- 
fendant is  informed  and  believes,  and  as  appears  by  the  affidavit,  a 
copy  of  which  is  annexed  to  the  complaint,  the  plaintifiTs  claim  that 
said  Kelly  is  dead  is  based  only  upon  his  alleged  disappearance  and 
absence  for  a  period  of  more  than  seven  years.  Itie  foregoing  facts 
being  admitted,— as  they  must  be  for  the  purpose  of  oonsidering  the 
demurrer, — it  does  not  require  argument  to  demonstrate  that  the 
defense  is  not  demurrable.  It  is  based  upon  the  constitution,  by- 
laws, rules,  and  regulations  of  the  defendant,  to  which  the  plaintiff's 
husband  assented,  and  as  such  it  cannot  be  overthrown  by  demurrer, 
unless,  as  plaintiff  contends,  it  is,  in  and  of  itsdf,  illegal,  incon- 
sistent with  the  purpose  for  which  the  certificate  was  issued,  repug- 
nant to  law,  or  against  public  policy,  and  therefore  void.  It  cannot 
be  said  to  be  invalid  for  any  of  these  reasons.  Plaintiff's  husband 
and  the  defendant  had  a  le^  right  to  agree  as  to  the  proof  which 
should  be  famished  concerning  his  death  before  a  liability  to  pay 
should  arise.  The  presumption  that  death  has  occurred  after  a  con- 
tinued absence,  unheard  from,  for  a  period  of  seven  years,  is  a  rule 
of  evidence.  This  presumption  the  parties  have  a  perfect  right  to 
agree  shall  not  apply,  and  that  such  absence  shall  not  be  evidence  of 
death.  The  word  "actual,"  used  in  the  certificate,  has  a  definite 
and  well-understood  meaning.  It  is  something  real,  in  (^position  to 
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cODBtrnctive  or  speculative;  something  existing  in  fact.  By  its  nse 
the  d^endant  manifestly  intended  to  and  did  provide  against  lia- 
bility in  a  case  of  specDlative  or  presamptive  death;  in  other  words, 
it  soDght  to  provide  against  liability  in  just  sach  a  case  as  this. 
The  parties,  as  we  have  seen,  had  a  legal  right  to  enter  into  an  agree- 
ment of  tiiis  character,  and  it  cannot  be  said  to  be  "illegal,  nnrea- 
Bouable,  inconsiatent  with  the  object  and  purpose  of  the  certificate, 
or  repugnant  to  law,  public  policy,  or  good  morals." 

The  third  defense  also  admits  the  issuance  of  the  certificate,  and 
alleges  that  it  was  issued  to  and  accepted  by  Kelly  in  pursuance 
of  the  constitution,  by-laws,  rules,  and  regulations  of  the  defend- 
ant, duly  adopted,  and  then  and  still  in  force,  in  and  by  which  it 
was,  among  other  things,  provided  that  no  action  should  be  insti- 
tuted or  maintained  against  the  defendant  by  any  person  making 
a  claim  to  such  beneficiary  fund,  or  any  part  thereof,  unless  sach 
action  should  be  commenced  or  instituted  against  the  defendant 
within  two  years  from  the  date  of  Kelly's  death.  This  defense 
is  somewhat  incouBistent  with  the  second  on^  but  it  cannot  be 
stricken  out  upon  demurrer  for  that  reason,  because  there  is  no  rule 
of  law  which  prevents  the  defendant  from  pleading  as  many  sepa- 
rate defenses  to  the  cause  of  action  as  he  may  think  he  has.  This 
defense  alleges  a  condition  precedent  to  the  plaintiflTs  right  to  re 
cover,  which  has  not  been  performed;  and  If  the  defendant  can 
establish,  upon  the  trial,  the  facts  alleged,  then  the  plaintiff  must 
fail  in  her  suit.  Roach  v.  Insurance  Co.,  30  N.  Y.  546;  O'Reilly  v. 
Insurance  Co.,  60  N.  Y.  169;  Arthur  v.  Insurance  Co.,  78  N.  Y.  462. 

The  fourth  defense  admitted  the  issue  of  the  certificate,  and  al- 
leged that  the  same  was  issued  to  and  accepted  by  the  plaintiffs 
husband  in  pursuance  vrith  the  constitution,  by-laws,  rules,  and 
regulations  of  the  defendant  then  and  still  in  force,  in  and  by  which 
it  was,  among  other  things,  provided  that  upon  the  death  of  Kelly 
satisfactory  proof  of  his  death  should  be  furnished  to  the  brancii 
of  the  defendant  of  which  he  was  a  member,  upon  blanks  authorized 
by  the  defendant,  and  that  no  part  of  the  beneficiary  fund  provided 
for  in  such  certificate  should  become  due  or  payable  until  60  days 
after  such  proof  of  death  had  been  furnished;  that  defendant  had 
been  at  all  times  ready  and  willing  to  furnish  the  blanks  provided 
for,  but  the  plaintiff  had  failed  and  neglected  to  famish  sach  proof 
of  death  as  provided  for,  and  that  no  proof  of  death  of  said  Kelly 
had  ever  been  made  or  presented  to  the  branch  of  the  defendant 
of  which  he  was  a  member,  or  to  the  defendant.  The  case  of 
O'Reilly  v.  Insurance  Co.,  supra,  is  sufficient  authority  to  demon- 
strate the  sufficiency  of  this  defense.  It  alleges  that  the  plaintiff 
has  not  complied  with  the  conditions  which  are  prerequisite  to  the 
maintenance  bf  the  action.  Even  though  it  be  conceded  that  the 
defendant  is  liable  to  pay  by  reason  of  the  death  of  Kelly,  never- 
theless, by  the  facts  stated  in  this  defense,  the  money  is  not  dne  and 
payable  nntil  after  the  condition  set  forth  therein  has  been  complied 
with.  A  cause  of  action  in  favor  of  the  plaintiff  will  not  accrue, 
in  any  event,  until  after  the  proof  of  death  has  been  served  as 
therein  provided. 
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It  follows  that  the  interlocutory  jndgment  appealed  from  must 
be  affirmed,  with  costs,  with  leave  to  plaiutitf  to  withdrnw  the 
demurrer  on  payment  of  coBts  in  this  court  and  in  the  court  below. 
AH  concur. 


SPENCER  T.  RICHMOND  et  aL 
(Supreme  Cotirt,  Appellate  Division,  Fourth  D^rtment.  December  6,  1899.) 

L  Trusts —Cohstruction—Validitt. 

A  deed  absolute  in  form  was  given  to  defendant,  with  the  nnderstand- 
Ing  that  Buch  property  should  be  held  In  trust  by  her  for  the  purpose 
of  satisfying  therefrom  her  claim  of  $1,000,  and  that  wlien  a  sale  should 
be  made  of  the  property  the  snrplus  should  be  paid  to  the  grantor,  who 
remained  In  possession,  received  the  Income,  paid  the  taxes,  etc.  Such 
property  was  afterwards  sold  for  $1,500  above  Incumbrances.  Held,  that 
the  agreement  constituted  a  valid  trust  in  favor  of  the  grantor,  as  to  the 
surplus,  when  the  same  was  received. 

&  Sakk. 

Where  an  agreement  as  to  a  surplus  constitutes  a  valid  trust  as  to  such 
surplus,  the  payment  of  sucb  surplus  to  the  liusband  of  the  cestui  que 
trust,  havliv  knowledge  of  such  trust,  does  not  deprive  lodgment  debtors 
of  the  cestui  que  trust  of  their  right  to  reach  same. 
t.  UoBTQAGn— Dbbd  wrra  Agreement  to  Bbcoktet— Parc»l  Evidence. 

Although  a  deed  Is  absolute  in  Its  terms,  parol  evidence  Is  admissible  to 
show  that  It  was  given  as  security  for  an  Indebtedness,  and  that  there 
was  a  parol  agreement  that  the  balance  should  be  returned  to  the  grantor. 

Appeal  from  equity  term,  Monroe  county. 

Action  by  Nelson  E.  Spencer,  as  receiver  of  the  property  of  Frances 
Donovan,  against  Mary  £.  Richmond  and  another.  Judgment  for 
plaintiff,  and  d^endants  appeal.  Affirmed. 

Argued  before  HAHDIN,  P.  J.,  and  ADAMB,  McLENNAN, 
SPRING,  and  SJUTH,  JJ. 

John  B.  Kiley,  for  appdlants. 
Lewis  ft  McKay,  for  respondent. 

HABDIN,  P.  J.  The  plaintiff  was  appointed  receiver  In  supple- 
mentary proceedings  after  the  return  of  an  execution  on  a  judgment 
recovered  by  Robert  F.  and  Newton  L.  Hendee  against  Frances  R. 
I>onoTan  on  August  20,  1898.  The  judgment  debtor  in  July,  1888, 
owned  a  farm,  which  on  that  day  she  conveyed  to  her  sister,  Mrs. 
Richmond,  to  whom  she  was  indebted  in  about  the  sum  of  fl,000. 
The  farm  was  conveyed  subject  to  certain  incumbrances  existing 
thereon.  On  the  13th  of  May,  1898,  the  defendant  Richmond  sold 
the  farm,  and  received  therefor  |1,600,  over  and  above  the  incum- 
brances thereon,  and  deposited  the  money  in  the  Monroe  County 
^Savings  Bank,  in  her  name,  as  trustee  for  Michael  Donovan,  husband 
of  the  judgment  debtor.  By  the  findings,  supported  by  snflQcient  evi- 
dence, it  appears  that  the  transfer  from  Mrs.  Donovan  to  her  sis- 
ter, Mrs.  Richmond,  was  made  upon  the  understanding  and  agree- 
ment that  the  property  should  be  held  in  trust  by  Mrs.  Richmond 
for  the  purpose  of  satisfying  therefrom  her  claim  of  f 1,000,  and  that, 
when  a  sale  should  be  made  of  the  farm,  the  balance  should  be  paid 
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to  Mtb.  Donovan.  The  deed  was  not  intended  aa  an  abaolate  con- 
veyance, bat  waa,  ratber,  executed  by  way  of  a  mortgage  to  secure 
tlie  11,000  ot  indebtednew.  After  the  ezecation  of  the  deed,  the 

Donovans  remained  in  possession  of  the  land,  and  received  the  in- 
come from  the  farm,  and  paid  the  taxes  and  interest  on  the  in- 
cumbrances existing  upon  it,  and  kept  the  premises  in  repair,  as 
they  had  done  before  the  deed  was  made.  Although  the  deed  was 
absolute  in  its  terms,  it  was  competent  to  show  by  parol  evidence 
that  the  transfer  waa  by  way  of  security  for  the  91,000  of  indebted- 
ness, and  that  the  pared  arrangement  was  that  the  balance  should 
be  returned  to  the  grantor,  Mrs.  Donovan  (Horn  v.  Keteltaa,  46  N. 
Y.  605);  and  the  evidence  satisfactorily  estaUishes  that,  after  the 
payment  to  Mrs.  Richmond  of  the  |1,000  of  indebtedness,  there  re- 
mained |500,  which  Mrs.  Richmond,  without  any  direction  or  order 
her  sister,  Mrs.  Donovan,  paid  to  the  husband  of  Mrs.  Donovan. 
It  a;^>earB  satisfactorily  by  the  evidence  that  when  Michael  Dono- 
van received  the  money  he  well  knew  that  the  property  had  been 
transferred  under  the  agreement  or  understanding  between  the  sis- 
ters which  has  been  stated,  and  that  the  balance  arising  from  the 
sale  of  the  farm  over  and  above  the  f  1^000  of  indebtedness  belonged 
to  Mrs.  Donovan,  the  judgment  debtor.  After  a  careful  examina- 
tion of  all  the  evidence,  we  are  of  the  opinion  that  the  court  com- 
mitted no  error  in  denying  the  motion  made  by  the  defendants  for 
a  nonsuit.  We  think  the  agreement  between  the  grantor  and  the 
grantee  that  the  property  should  be  held  as  security  by  the  grantee 
for  the  purpose  of  satisfying  her  claim  therefrom,  and  that  on  the 
sale  of  the  property  there  should  be  paid  to  the  grantor  the  aurj^us 
over  and  above  the  indebtedness,  constituted  a  valid  trust,  as  to  ancb 
surplus,  when  fhe  same  was  received. 

The  learned  counsel  for  the  appellants  calls  our  attention  to  Crouse 
V.  Frothingham,  97  N.  Y.  112.  We  think  that  does  not  aid  his  con- 
tention in  this  case.  It  was  held  in  that  case  that  in  caae  of  a  parol 
agreement  creating  a  trust,  where  the  evidence  in  respect  thereto  is 
vague  and  uncertain,  and  the  statement  of  witnesses  as  to  its  terms 
is  uncertain,  the  court  will  not  declare  sach  trust.  In  the  case  in 
hand,  we  think  the  evidence  is  very  clear  and  explicit  that  the  aar 
plus  above  the  payment  of  the  indebtedness  of  the  grantor  was  to 
be  returned  to  her,  and  that  her  judgmoit  debtor  is  entitled  to  readi 
the  same,  and  that  the  evidence  was  suflBcient  to  estaUish.  in  equity, 
the  trust.  Moouey  v.  Byrne,  1  App.  Div.  316,  37  N.  Y.  Snpp.  388; 
Bork  V.  Martin,  132  Y.  280,  30  N.  E.  584.  Being  of  the  opinion 
that  the  findings  made  by  the  learned  trial  judge  are  supported  by 
evidence,  and  tliat  his  conclusions  of  law  are  correct,  we  must  sus- 
tain the  conclusion  reached,  which  awards  to  the  plalntifE  the  ri^t 
to  have  an  accounting  for  the  $500,  and  therefrtnn  the  paym^t  of 
the  judgment  and  costs,  as  stated  in  the  flndinga  made  b{y  tbe  trial 
judge. 

Judgment  aiOrmed,  with  coats.  All  concur. 
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(Snpreme  Court,  Appell&te  Division,  First  Department   December  8,  1899.) 

FlAADIKO— DBHURRKR— FRnrOLODSHBSS. 

Lloyds*  policies  prorlded  that  actions  sboold  be  brought  against  attorneys 
In  fiut,  and  Judgment  satisfied  from  unexpended  premiums  In  ttie  bands 
of  the  nuderwriters,  and.  If  tfa«e  were  Insofflclent.  from  a  deposit  by  the 
nnderwiiters^  and.  If  both  anch  fonda  were  Insuffldent,  then  from  the 
nnderwriters'  Individual  liability.  A  complaint  alleged  tliat  executions  on 
Judgments  recovered  against  the  attorneys  In  fact  had  been  retamed  un- 
aatfsaed,  but  failed  to  allege  any  attempt  to  satisfy  the  same  from  eltber 
or  both  of  the  funds,  or  that  the  funds  were  Insufficient  or  exhausted  or 
In  the  hands  of  the  attorneys  in  fact,  or  that  such  attorneys  were  in  fact 
the  nnderwriteca.  Beld,  that  a  demurrer  to  such  complaint  for  Insuffi- 
ciency of  facts  to  constitute  a  cause  of  actlwi  was  not  trlToloua. 

Appeal  from  special  t»m,  New  York  coanty. 

Action  by  Anthony  Schaffer  against  William  F.  Holwill.  From 
an  order  orerruling  a  demurrer  to  the  complaint,  and  from  a  judg- 
ment for  plaintiff  on  the  pleadings,  def«idant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIKNi 
McLAUQHUN,  and  INGBAHAM,  JJ. 

Martin  (yBrian,  for  appellant. 
Mortiraw  H.  Menken,  for  respondent. 

Mclaughlin,  J.  This  action  was  brought  to  recover  a  loss 
alleged  to  have  been  sustained  by  the  plainti£E  under  a  policy  of 
fire  insurance  issued  to  the  plaintiff  by  the  South  American  Union 
Underwriters  (Lloyds'  Company),  and  also  a  loss  sustained  under 
a  policy  issued  to  one  Cooper,  which  had,  prior  to  the  commence- 
m&at  ot  this  action,  been  assigned  to  the  jdaintifl.  A  demurrer 
waa  interposed  to  the  complaint  upon  the  ground  that  i1  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  plaintiff 
applied  for  an  order  overruling  as  fiivoions,  and  for  judgment.  The 
order  was  granted,  and  judgment  entered,  from  botii  of  which  the 
defendant  has  appealed. 

The  complaint  alleges  that  the  defendant,  at  the  time  the  jralicies 
were  issued,  was  an  underwriter  in  the  Bouth  American  Union 
Underwriters;  that  he  was  represented  by  his  attorneys  in  fiwit, 
Daynes,  Ryder  &  Co.,  and  that,  as  such  attorneys,  they  issued  to 
the  plaintUf  and  to  his  assignor,  Cooper,  the  policies  of  insurance 
referred  to  in  the  complaint,  in  the  names  of  the  defendant  and  39 
other  underwriters;  that  these  policies,  among  other  things,  pro- 
vided that: 

no  event  or  ecmtiogency  shall  any  underwriter  hereon  be  liable  for  any 
put  of  any  other  underwriter's  liability  hereon;  the  liability  assumed  by  each 
underwriter  being  separate  and  individual  only,  as  if  each  undemrlter  had 
Issued  to  the  assured  hereon  a  separate  policy;  their  liability  being  several  and 
not  Joint"  And  that:  "No  action  shall  be  brought  to  enforce  the  provisions 
of  this  policy,  except  against  the  general  managers,  as  attorneys  In  fact,  and 
representing  all  of  the  underwriters;  and  each  of  the  underwriters  hereby 
agrees  to  abide  the  result  of  any  suit  so  brought,  as  fixing  bis  ludiyldual  re- 
spcoisibiHty  hereunder:  and  any  such  at-tlon  must  be  brought  in  the  supreme 
court,  in  the  city  and  county  of  New  York.  Judgment  entered  In  such  an  ac- 
tion shall  be  ntlsfied  out  of  the  premiums  In  the  hands  of  the  underwriters, 
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unexpended;  If  sncti  premiums  shall  not  be  sufficient,  then  out  of  the  deposit 
made  by  the  several  nnderwrtters;  If  both  shall  be  iosufflclent,  then  out  ot 
the  Individual  liability  of  the  aeroral  nn^rwrltera,  u  berelnbefoie  eipreuefS. 
and  limited." 

The  complaint  farther  lUleges  that  a  Iobs  occurred  under  each 
policy,  which  was  not  p^d,  and  that  actions  were  brought,  in  ac- 
cordance with  the  termB  and  conditions  of  the  policies,  against  the 
attorneys  in  fact,  and  that  judgments  were  duly  taken  in  such  ac- 
tions, executions  issued  thereon  and  returned  wholly  unsatisfied, 
and  that  they  hare  not  been  paid.  There  is  no  allegation  in  the 
complaint  that  any  attempt  has  been  made  to  satisfy  the  jndgmoitB 
obtained  against  the  attorneys  in  fact  out  of  the  premiums  in  the 
hands  of  the  underwriters,  or  that  such  premiums  are  insuflSclent 
for  that  purpose.  Neither  is  liiere  any  allegation  that  any  effort 
has  been  made  to  satisfy  these  ju^ments  out  of  the  deposit  made 
by  the  underwriters;  and  there  is  no  allegation  to  the  eftect  that 
the  attorneys  in  fact  were  the  underwriters.  On  the  contraiy, 
there  is  an  aflfirmative  allegation  that  they  were  not.  There  is  no 
allegation  in  the  complaint  that  the  premiums  unexpended,  or  the 
deposits  made  by  the  underwriters,  referred  to  in  the  policies, 
were  in  the  hands  of  the  attorneys  in  fact.  In  the  absence  of  alle- 
gations of  this  character,  we  do  not  thinlc  it  could  be  said  that  the 
demurrer  was  frivolous.  It  m^t  be  oi^ed  with  no  little  force 
tliat  in  the  absence  of  these  allegations  the  complaint  does  not 
state  a  cause  of  action,  and  we  are  of  the  opinion  tiiat  it  would  re- 
quire some  argument  on  the  part  of  the  respondent  to  demon- 
strate that  it  does.  It  is,  however,  unnecessary  for  us  at  this  time 
to,  and  we  do  not,  pass  upon  that  question.  All  we  now  decide 
is  that  the  demurrer  was  not  frivolous,  A  frivolous  pleading  is 
one  that  is  so  clearly  and  manifestly  bad  as  to  require  no  argument 
to  demonstrate  that  fact.  Strong  v.  Sproul.  53  K.  Y.  499.  It  is 
one  which,  upon  a  bare  inspection  of  it,  can  at  once  be  seen  to  have 
been  inteiposed  in  bad  faith,  and  solely  for  the  purpose  of  delay. 
When  this  can  be  seen,  then  it  can  be  said  that  a  pleading  is  frivo- 
lous; but,  if  argument  is  necessary  to  demonstrate  this  fact,  then 
clearly,  under  all  the  authorities,  it  is  not  so,  and,  upon  a  summary 
application  of  this  character,  judgment  cannot  be  granted. 

It  follows  that  the  order  and  judgment  appealed  from  must  be 
reversed,  with  costs,  and  the  motion  denied,  with  costs.  All  con- 
cur. 


PBiOPLB  ex  rel.  8TREUBSL  v.  YOBK  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department  December  8,  1890.) 

1.  Cbrtiobabi—Rbtubn— Affidavits- 

Code  Glr.  Proc.  H  2138.  2139,  provide  tbat  certiorari  shall  be  beard 
on  the  writ,  return,  and  papers  on  which  the  writ  was  granted,  except 
tbat  where  an  officer  or  other  person  whose  duty  It  Is  to  make  a  return 
becomes  Incompetent  or  Inaccessible  before  making  a  return  or  after  mak- 
ing an  Insufficient  return,  and  there  Is  no  other  person  from  whom  a 
sufficient  return  can  be  procured,  the  court  may  permit  the  filing  ot 
affidavits  or  otha  proofs,  and  hear  the  cause  thereon.  Held,  that  where. 
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(m  cerUorarl  to  rerlew  relator*!  dlBmlsBal  fnun  iffloe,  tiie  offlcer  making 
tbe  dlsmlnal  and  lili  Bnccesaor  made  retam  to  tta«  -wtlt,  affldavltB  of  tUrd 
parties  could  not  be  considered. 
&  Bahb— Admissions. 

Where,  on  certiorari  to  review  proceedings  dismissing  relator  from  office, 
be  charged  that  the  dismissal  was  based  on  imawoni  testimony,  and  the 
return  of  the  respondent  and  the  officer  who  dismissed  plaintiff  denied 
knowledge  of  sucb  fact,  bat  admitted  that  It  was  not  customary  to  take 
oath  In  such  proceedings,  such  returns  amounted  to  an  admission  tbat  the 
witnesses  were  not  sworn. 

&  SaU— MCNICIPAL  COBPOBATIOMB— POLICBHAH— RBMOTAth 

Where,  In  proceedings  before  police  commissioners  to  dfamlss  a  police- 
man, the  principal  witness  against  him  was  allowed  to  testify  without 
being  sworn,  and  his  testimony  was  contradictory  to  and  weakened  the 
policeman's  statements,  and  It  could  not  be  said  that  tbe  offlcer  would  have 
becm  dismissed  but  for  such  testimony,  bla  dismissal  will  be  annulled. 

Certiorari  by  tlie  people,  on  the  relation  of  William  E.  Streubel, 
against  Bernard  J.  York  and  others,  police  commisBioners  of  the 
city  of  New  York,  to  review  their  order  dismiBsing  relator  from  the 
police  force.  jDismlBaal  annulled. 

Argued  before  VAN  BBTJNT,  P.  J.,  and  BABBEITT,  BUMSEY, 

Mclaughlin,  and  ingraham,  jj. 

Lonia  J.  Grant,  for  relator. 
Terence  Farley,  for  respondenta. 

BABBETT,  J.  The  relator  seeks  reinstatement  npon  the  an- 
thority  of  People  v.  Board  at  Police  Com'rs,  156  N.  Y.  40,  49  N.  E. 
257.  He  states  in  his  petition  that  the  witnesses  who  testified 
against  him  were  not  sworn.  Upon  this,"  the  writ  specifically  re- 
quired the  respondents  to  return  "whether  the  testimony  given"  at 
the  relator's  trial  "was  or  was  not  given  under  oath."  The  respond- 
ents were  not  in  office  when  the  relator  was  removed.  They  could 
not,  therefore,  make  the  return  thus  required,  upon  their  own  knowl- 
edge. The  return  they  did  make  reads  as  follows:  "Bixth.  That 
an  examination  of  the  Btenographic  minutes  of  the  trial  of  the  rda- 
tor,  which  took  place  before  Hon.  Andrew  D.  Parker,  on  the  16th 
day  of  April,  1897,  before  your  respondents  were  appointed  to  office, 
does  not  disclose  the  fact  whether  or  not  the  witnesses  were  sworn.'' 
This,  of  conrse,  is  not  a  denial  of  the  fact  on  that  head  stated  in  the 
petition.  The  rale  is  that,  tmder  the  provisions  of  section  2138  of 
the  Code  of  Civil  Procedure,  the  court  is  not  at  liberty  to  look  be- 
yond the  vetam  and  consider  the  facts  stated  io  the  petition,  unless 
the  return  is  an  admission  of  those  facts  or  the  equivalent  of  an  ad- 
mission. People  V.  Wnrster,  149  N.  Y.  549,  44  N.  E.  298.  It  was 
doabtleas  because  the  respondents  believed  that  this  return — which 
was  the  only  one  they  could  make,  under  the  circumstances — might 
be  deemed  the  equivalent  of  an  admission  of  the  fact  asserted  in  the 
petition  that  Mr.  Parker,  one  of  their  predecessore, — in  ofSce  at  the 
time  of  the  relator's  trial, — was  brought  in  as  a  party  to  the  proceed- 
ings. He  was  doubtless  brought  in  under  the  authority  of  section 
2136  of  the  Code  of  Civil  Procedure.  At  all  events,  his  return  is  in 
the  record,  following  that  of  the  respondents,  and  reciting  the  order 
under  which  it  was  made.  The  appeal  has  been  heard  without  qnes- 
61N.T.S.-2B 
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tioning  this  return,  and  it  cannot  be  ignored.  It  only  Bervea  to 
strengthen  the  position  of  the  relator.  Mr.  Parker  says  that  it 
not  his  custom,  in  taking  the  testimony  upon  these  trials,  to  admin- 
ister an  oath  to  the  witnesses,  for  the  reason  that  he  did  not  con- 
sider such  a  course  necessary.  He  adds  that  he  has  do  personal 
recollection  of  the  trial  under  review,  and  annexes  to  his  retam  afB- 
davits  of  persons  who  were  present  and  have  better  memories.  These 
aflBdavits  cannot  be  considered.  Proofs  are  admissible  in  these  pro- 
ceedings only  in  the  cases  specified  in  section  2139  of  the  Code.  Con- 
sidering the  matter,  then,  solely  upon  the  writ  and  returns,  and  the 
papers  upon  which  the  writ  was  granted,  we  certainly  find  what  is 
equivalent  to  an  admission  that  the  witnesses  were  not  sworn. 

The  trial  was  brief,  and  the  relator  was  confronted  with  but  a 
single  witness.  His  own  testimony  was  in  the  nature  of  an  answer 
to  the  charge,  as  read  to  him.  If  that  answer  were  equivalent  to 
an  admission  of  the  offense  charged,  we  could  save  the  judgment, 
notwithstanding  the  failure  to  swear  the  witness.  We  cannot  say, 
however,  that  the  board  could  or  would  have  decided  as  it  did  with- 
out the  testimony  of  the  confronting  accuser.  The  charge  was  that 
the  relator  did  not  properly  patrol  his  post,  and  could  not  be  found 
thereon  from  25  minutes  to  7  until  7  p.  m.,  and  when  found  was 
lying  in  a  watchman's  shanty  on  a  coil  of  rope,  with  his  hat  and 
coat  off.  The  defendant  answered  this  by  saying:  '^I  had  cramps 
in  my  stomach.  I  asked  the  watchman  to  cover  the  post.  I  went 
to  the  toilet.  I  asked  the  watchman  if  I  could  sit  down.  The  rounds- 
man came  in,  and  told  me  to  get  up.  I  was  in  pain.  Could  not 
get  up."  Immediately  following  this  answer,  we  find  a  statement 
of  the  accuser  (Koundaman  Anderson)  to  the  effect  that,  when  he 
found  the  relator,  the  latter  said  he  went  into  tliis  shanty  upon  a 
call  of  nature.  Mr.  Parker  then  asked  the  relator  why  he  did  not 
tell  Anderson  that  he  went  in  there  because  he  was  sick.  The  re- 
lator answered  that  he  did  tell  Anderson  so.  The  commissioner  then 
expressed  disbelief  of  the  latter  statement,  and  Anderson  at  once  de- 
clared emphatically  that  the  relator  said  nothing  about  being  sick, 
but  confined  his  excuse  to  that  above  mentioned.  It  is  plain  that 
the  commissioner  believed  Anderson,  and  that  the  board  acted  upon 
the  conclusion  that  the  illness  asserted  by  the  relator  at  the  Irial 
was  a  pretext.  It  is  impossible  to  say,  therefore,  that  he  was  not 
prejudiced  by  Anderson's  unsworn  statement.  That  statement,  if 
credited,  weakened  the  excuse  made  in  the  answer  for  not  properly 
patrolling  the  post,  and  doubtless  caused  the  conviction  and  re- 
moval. 

We  are  accordingly  constrained,  upon  the  authority  of  the  Kas- 
schau  Case,  to  annul  the  determination  of  the  board,  witih  950  CMts 
and  disbursements.  All  concur. 
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STEMMLER  et  al.  t.  MAYOR,  ETC.,  OP  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department.   December  8,  1899.) 

UmriapAL  Corporations — Riobt  of  City  of  New  Yobk  to  Amend  Answer. 
Wbere  tbe  city  of  New  York  seeks  to  amend  Its  answer  by  Introducing 
matter  which  would  compel  the  plaintiff  to  reuotice  the  case  (or  trial, 
and  refile  a  note  of  Issue,  and  thus  delay  the  trial  for  two  years,  the 
motion  will  be  granted  upon  the  condition  that  the  dty  will  stipulate  that 
It  will  apply  for  a  preference  of  the  trial,  under  Oode  CIt.  Ptoc.  S  791> 
Bobd.  2,  giving  the  city  of  New  York  a  preference  In  ctvU  caoiet. 

Appeal  from  special  term,  New  York  connty. 

Action  by  Theodore  Stemmler  and  another  against  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York.  From  an  or- 
der denving  defendants'  motion  for  leave  to  amend,  they  appeal. 
Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BAKRETT,  KUMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Theodore  Gonnoly,  for  appellants. 
Delofi  McGurdy,  for  respondent 

O^RIEN,  J.  The  rnle  which  ordinarily  prevails  that  an  amend- 
ment of  a  pleading  will  not  be  allowed  where  there  has  been  laches 
or  delay  should  not  be  so  strictly  applied  in  the  case  of  a  municipal 
corporation  as  In  the  case  of  an  individual.  So  far  has  the  rnle 
been  relaxed  that  cases  can  be  found  wherein  it  has  been  held 
that  public  interests  are  not  to  suffer  by  laches  in  asserting  them. 
Thus,  in  U.  S.  t.  Kirkpatrick,  9  Wheat.  720,  735,  6  L.  Ed.  199,  Story, 
J.,  says: 

*mie  general  principle  Is  that  laches  Is  not  Impotable  to  the  government, 
and  tills  maxim  Is  founded,  not  In  the  notion  of  extraordinary  prerogative, 
but  upon  a  great  public  policy.  The  government  can  transact  Its  business  only 
through  Its  agents;  and  Its  fiscal  operations  are  so  various,  and  Its  agencies 
so  nmnerooa  and  scattered,  that  the  utmost  vigilance  would  not  save  the  pnbllc 
from  the  most  serlons  losses  If  the  doctrine  of  laches  can  be  applied  to  Its 
transactions." 

These  words,  though  nsed  in  the  case  of  the  nation,  where  gov- 
emmental  functions  are,  of  necessity,  conducted  on  a  larger  plan 
than  in  the  case  of  the  state  or  mnnicipality,  have  none  the  less 
been  held  true  as  to  the  latter.  Thus,  in  Oreer  t.  Mayor,  etc.,  1 
Abb.  Prac.  (N.  S.)  206,  210,  the  court  said: 

"The  measure  of  neglect  which  is  applied  to  cases  against  Indivldaals  for 
their  own  acts  ot  neglect,  for  which  they  are  themselves  responsible,  oi^ht  not 
to  be  applied  to  public  functionaries  representing  parties  who  are  mode  liable 
for  acts  or  omissloas  of  which  they  are  Ignorant." 

See,  also,  Seaver  t.  Mayor,  etc.,  7  Hun,  331. 
In  Lanney  t.  Mayor,  etc.,  14  Wkly.  Dig.  140,  the  mle  as  to  laches 
was  more  explicitly  stated : . 

"That  la  an  action  against  an  Individual  or  a  private  corporation  this  great 
delay  between  the  service  of  the  answer  and  application  for  leave  to  amend 
would  present  a  very  serlons  obstacle  In  the  way  of  the  success  of  the  applica- 
tion; but  in  an  action  affecting  public  interests,  which  ordinarily  does  not 
atlmulate  that  degree  of  earnest  zeai  and  activity  which  is  aroused  in  individ- 
uals affected  by  legal  proceedings,  the  same  considerations  cannot  be  rlgldly 
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mad  K  New  York  State  Reporter, 
applied.  In  sach  case  It  Is  the  duty  of  the  court  to  see  that  no  snbstantlal 
injustice  shell  be  pennltted.  7  Hun,  831.  The  public  Interests  are  not  to  be 
Jeopardized  by  mere  delays  of  this  nature,  and,  where  that  result  can  he  aTolded 
without  serious  embarrassment  to  plalntUTs  rights.  It  should  be  done  by  al- 
lowing proper  amendments  or  corrections  to  the  pleadings  or  proceedings." 

These  caseB  state  the  rule  concerning  the  doctrine  of  laches 
aa  applied  to  governmental  bodies  sach  bs  mnnicipal  corporations; 
and  it  appears  that,  while  a  city  should  be  protected  from  injury 
by  mere  delay,  on  the  other  hand,  where  injustice  or  great  injury- 
would  result  to  the  opposite  parties,  the  general  rale  as  to  laches 
sliould  be  enforced.  In  the  present  instance  the  failure  to  include 
in  the  original  answer  the  matter  now  sought  to  be  introduced  is 
to  some  extent  explained,  and  the  amendment  should  have  been 
allowed  unless  manifestly  unjust,  or  prejudicial  to  the  plaintiff. 
The  only  hardship  suggested  by  the  learned  judge  below  or  pressed 
apon  our  consideration  is  the  delay  that  would  be  entailed  by  com- 
pelling the  plaintiff  to  renotice  the  case  for  trial,  and  refile  a  note 
of  isBae,  and  thus  delay  the  trial  for  two  years.  Such  delay  can 
be  avoided,  however,  by  compelling  the  defendant  to  stipulate, 
as  a  condition  of  the  amendment,  to  claim  a  preference  under  sec- 
tion 791,  subd.  2,  Code  Civ.  Proc. 

The  order  accordingly  should  be  reversed,  without  costs,  and  the 
motion  granted,  upon  the  condition  that  the  city  will  stipulate  that 
it  will  apply  for  a  preference  of  the  trial,  and  pay  all  the  costs  of 
the  action  to  dat&  All  concur. 


SPROULL  T.  STAR  00. 
(Supreme  Court,  Appellate  DlTision,  First  Department  December  8,  1899.> 
RiVERBNCB— Termination— Aqbbbhbiit  to  Allow  Rbfbbbb  all  Tihb  Need 

BD  TO  RePOKT. 

When  an  oral  agreement  Is  made,  at  the  close  of  testimony  taken  before 
a  referee,  to  allow  him  all  the  time  he  requires  to  make  his  report,  the  ref- 
erence cannot  be  terminated  under  Code  Civ.  Proc.  {  1018,  providing  that, 
where  the  referee's  report  is  not  filed  within  60  days,  either  party  may 
■erre  a  notice  upon  Uie  other  that  he  elects  to  end  the  reference^ 

Appeal  from  special  tenn,  New  York  county. 

Action  by  James  A.  Sproull  against  the  Star  Company.  From  an 
order  confirming  report  of  a  referee  (66  N.  Y.  Sn^.  1001),  plaintilT 
appeals.   Affirmed. . 

Argued  before  VAN  BRUNT,  P.  J.,  and  BAERETT,  BUMSEY, 
PATTEBSON,  and  O'BRIEN,  JJ. 

Isaac  N.  Miller,  for  appellant 
M.  B.  Ouiterman,  for  respondent. 

O'BRIEN,  J.  Upon  the  application  of  the  defendant,  an  ez  parte 
order  was  granted  requiring  the  jdaintifF,  aa  a  nonresident,  to  give 
security  for  costs.  A  motion  was  thereafter  made  by  the  plaintiff 
to  vacate  said  order,  on  the  ground  of  irregularity  and  as  against 
the  facts.  The  justice  holding  special  term,  on  the  consent  of  the 
parties,  made  an  order  of  reference  to  take  testimony,  and  report 
the  same  to  the  court,  regarding  the  plaintiff's  residence.  The  tea- 
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timony  was  taken  before  the  referee,  and  finally  submitted;  and, 
he  not  having  made  his  report  within  60  days,  the  plaintiff,  by  virtue 
of  section  1019  of  the  Code  of  Civil  Procedure,  served  a  notice  ter- 
minating the  reference.  Subsequently  a  notice  of  motion  to  con- 
firm the  report  was  given,  and  upon  the  hearing  the  report  was  con- 
firmed by  the  justice  then  sitting  at  the  special  term, — the  former 
justice,  who  had  made  the  order  of  reference,  having  in  the  mean- 
time retired  from  the  bench, — and  it  is  from  the  order  thus  made 
that  this  appeal  is  taken. 

The  contentions  that  a  justice  other  than  the  one  who  had  orig- 
inally made  the  order  of  reference  confirmed  the  report,  and  as  to 
the  papers  to  be  used  upon  the  motion  to  confirm  the  report,  were 
correctly  disposed  of  in  the  opinion  of  the  court  below,  as  was  also 
the  question  as  to  the  effect  of  the  plaintifTs  notice  terminating  the 
reference.   This  last  is  the  only  point  which  requires  discussion. 

The  affidavit  of  the  defendant's  attorney,  as  well  as  that  of  the 
referee,  shows  that  at  the  close  of  the  testimony  the  counsel  for  the 
parties  stipulated  to  allow  the  referee  to  have  all  the  time  he  re- 
quired to  make  his  report.  This  is  denied  by  the  plaintiff's  attorney, 
but,  in  view  of  the  preponderance  in  favor  of  the  conclusion  reached 
by  the  court  below  that  such  an  oral  stipulation  was  made,  we  must 
take  that  as  true.  The  question,  therefore,  presented  is  whether  the 
failure  to  have  such  a  stipulation  in  writing  as  required  by  rule  11 
of  the  general  rules  of  practice  is  fatal.  This  question  is  not  new, 
it  having  been  held  in  Ballon  v.  Parsons,  55  N.  Y.  673,  as  stated  in 
the  syllabus: 

"Wlicn  an  oral  agreement  is  made  In  open  court  upon  trial  before  a  referee 
upon  flnal  submisaioD,  extending  IndeSnltely  tbe  time  wltbln  whicli  the  report 
may  be  ddlvered,  the  reference  cannot  be  terminated  in  the  inanDer  provided 
by  section  273  of  tbe  old  Code.  It  seems  that  In  such  case  the  proper  practice, 
in  order  to  terminate  the  extension,  is  to  serve  notice  npon  the  opposite  par^ 
«nd  the  referee  that,  unless  tbe  report  Is  made  within  the  speclfled  reasonable 
time,  tbe  reference  will  be  deemed  ended." 

This  is  direct  authority,  for  the  reason  that  section  273  in  the  old 
Code  is  re-enacted  in  section  1019  of  the  present  Code  of  Oivil 

Procedure. 

We  think,  therefore,  that  the  disposition  made  of  the  motion  by 
the  court  below  was  right,  and  that  the  order  appealed  from  should 
be  affirmed,  with  costs. 

BARRETT,  RUMSEY,  and  PATTERSON,  JJ.,  concur.  VAN 
BBUNT,  P.  J.,  concurs  upon  last  ground. 


MORRELL  T.  BALL  et  bL 

<Sapreme  Court,  Appellate  Division,  First  Department.  December  8,  1899.) 

AaaioiTBB  FOB  Benbtit  ov  Cbedituhs--iUrmoval  bt  Action— Dbudrkeb. 

The  question  whether  an  aciluu  will  He  to  remove  for  mlscondnct  an 
assignee  for  the  benefit  of  creditors,  and  to  obtain  an  accounting,  cannot 
l>e  raised  by  demurrer  to  the  complaint  In  such  an  action,  but  It  is  for  the 
coort  to  determine  whether  tbe  facts  pleaded  aie  such  that  It  will  permit  a 
trial  of  the  issues. 
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and  95  New  York  Stata  Reporter. 

Appeal  from  special  term,  New  York  coonty. 

Action  by  Mary  C.  Morrell  against  Ernest  H.  Ball,  aa  assignee 
of  Edward  B.  Cathbert,  impleaded  with  others.  From  an  order  bub- 
taining  a  demnrrer  to  the  complaint,  plaintiff  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  MCLAUGH- 
LIN, O'BRIEN,  and  INGRAHAM,  JJ. 

E.  P.  Bullard,  for  appellant. 
Milton  Hopkins,  for  respondents. 

O'BRIEN,  J.  The  action  was  brought  to  secure  the  removal  of 
the  assignee  for  misconduct,  and,  as  incidental  thereto,  to  obtain 
an  accounting;  and  the  facts  essential  to  such  a  cause  of  actioD 
are  set  forth  in  the  complaint.  It  was  held,  however,  that  the  de- 
murrer was  good,  for  the  reason  that  an  action  would  not  lie  to 
obtain  such  reli^,  but  that  the  plaintiff's  course  was  to  proceed  by 
petition  and  citation,  as  required  by  the  general  rules  of  practice. 
The  case  upon  which  such  ruling  was  based  is  that  of  Stoerzer  v. 
Nolan,  19  App.  Dir.  338,  46  N.  Y.  Supp.  587.  It  was  therein  held, 
as  stated  in  the  beadnote  of  the  opinion,  that,  while  a  creditor  pro- 
ceeding against  an  assignee  for  the  benefit  of  creditors  may  do  so 
by  action  or  by  petition  and  citation,  the  court  ''having  prescribed 
the  latter  form  of  procedure  by  its  rules,  a  creditor  has  no  right 
to  insist  upon  adopting  the  remedy  by  action  to  compel  such  an 
accounting.  The  right  of  election  as  to  the  form  of  procedure 
lies  with  the  court,  and  not  with  the  creditor."  That  case,  however, 
is  not  an  authority  for  the  proposition  that  the  court  has  not  ju- 
risdiction of  such  an  action;  but  it  only  holds  that,  unless, excep- 
tional circumstances  are  shown,  the  court  should  refuse  to  enter- 
tain jurisdiction.  The  demurrer  here  was  upon  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  was  interposed  for  the  purpose  of  obtaining  a  ruling  that 
the  court  would  not  assume  jurisdiction.  This  question  cannot 
properly  be  reused  by  demnrrer,  but  the  court  at  the  trial  should 
determine  whether  the  facts  pleaded  were  of  such  an  exceptional 
character  that  it  would  permit  a  trial  of  the  issues.  Tlios  it  was 
said  in  Standard  Fashion  Co.  v.  Siegel-Cooper  Co.,  157  N.  T..  at 
page  68,  51  N.  E.  410: 

"The  office  of  a  demurrer  la  to  sweep  away  a  defective  pleading,  and  In  the 
case  before  us  It  attacks  the  substance  of  the  complaint;  yet  the  complaint  is 
good  In  substance.  •  •  *  While  it  Is  true  that  the  court,  In  Its  discretion, 
may  not  bear  the  cause,  or  after  a  hearing  may  refuse  relief,  •  •  •  itiD 
this  does  not  make  the  complaint  defective,  nor  authorize  a  general  demurrer, 
which  *mu8t  be  founded  upon  the  absolute,  certain,  and  clear  proposition  that, 
taking  the  charges  In  the  bill  to  be  true,  the  bill  would  be  dismissed  at  the 
hearing.'  Beach,  Mod.  Eq.  Prac.  §  225.  L'pon  the  facts  before  us,  It  Is  in 
the  power  of  the  court  to  enforce  the  agreement.  *  •  •  As  there  was  com- 
plete jurisdiction,  and  a  perfect  cause  of  action  against  both  defendants,  the 
demurrers  must  be  overmled.  Coatsworth  t.  Railway  Oo.,  166  N.  Y.  451.  SI 
N.  B.  301." 

Our  conclusion,  therefore,  being  that  the  question  of  whether 
the  court  will  or  will  not  exercise  its  jurisdiction  cannot  properly 
be  raised  by  demurrer  to  the  complaint,  the  judgment  below  was 
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erroneous,  and  should  be  reversed,  with  costs,  and  the  demurrer 
OFcrruIed,  with  costs,  but  with  leave  to  the  defendant  to  withdraw 
the  demurrer  and  to  answer  npon  payment  of  the  costs.  All  con- 
cur. 


BOBZ  v.  CLEVELAXD  SCHOOL-FURNITURB  GO. 

(Sopreme  CJonrt,  Appellate  DiTlsloa,  Flnt  Department   December  8,  1889.) 

1.  Pleadings— Sbparatb  Causbs  op  Actios— Dkmdrrsr. 

On  demurrer  to  a  complaint  containing  two  causes  of  action,  the  suffi- 
ciency of  each  must  be  considered  by  Ittelf  without  reference  to  the  other. 

8.  BaUB— COMBTRDCTION. 

On  demurrer  for  Insufflclency,  pleadings  are  not  to  be  construed  strictly 
against  the  pleader,  but  averments  which  sufficiently  point  out  the  nature 
of  the  pleader's  claim  are  sufficient  if,  under  them,  he  would  be  entitled  to 
give  the  necessary  evidence  to  establish  his  cause  of  action. 

t  Contracts— Plbaoino— Attachment  op  Wkittek  Costhact. 

Where  a  written  contract  was  attached  to  a  complaint  In  an  action  for 
Its  breach,  bat  was  not  referred  to  therein,  such  contract  could  not  be 
considered  In  determining  whether  the  COTnplalnt  stated  facts  sufflctent  to 
constitute  a  cause  of  action. 

4.  SaHB— BOFFICIBNCT. 

A  complaint  alleging  that  on  a  certain  day  plaintiff  entered  into  a  con- 
tract with  defendant,  to  extend  for  five  years;  that  by  defendant's  acts 
plaintiff  bad  beeu  prevented  from  carrying  oat  his  part  of  the  contract,  by 
which  breach  It  had  been  damaged  In  tiie  sum  of  $8,000,  for  which  he 
demanded  Judgment,— Is  InsutUclect,  since  neither  the  nature  of  the  con- 
tract, obligations  assumed  by  either  party,  consideration,  nor  facts  from 
which  a  consldentlon  ml^ht  be  Inferred  were  stated,  nor  oonld  any  obliga- 
tion resting  on  defendant  be  Implied  tb^-efronL 

Appeal  from  special  term,  New  York  connty. 

Action  by  Henry  N.  Boez  against  the  Clevdand  School-Furniture 
C!ompaDy.  From  a  judgment  overruling  a  demurrer  to  the  com- 
plaint, defendant  appeals.  Reversed. 

AiKned  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
MdiATJaHLIN,  and  INGBAECAM,  JJ. 

John  T.  Fenlon,  for  a^^Ilant 
A.  S.  Gilbert,  for  respondent. 

IKGRAHAM,  J.  The  complaint  alleges  two  causes  of  action,  to 
which  the  defendant  Interposed  a  demurrer  upon  the  ground  th&t 
neither  states  facts  sniBcient  to  constitute  a  canse  of  action.  The 
conrt  sustained  tiie  demurrer  as  to  the  first  cause  of  action,  and 
overruled  it  as  to  the  second.  The  defendant  B{^>eal8  from  the  judg- 
ment BO  far  as  it  overrules  the  demurrer. 

The  second  cause  of  action  must  be  considered  by  itself,  without 
reference  to  any  of  the  allegations  contained  in  the  first  canse  of 
action.  The  second  canse  of  action  alleges  that  on  November  2, 
lS96y  the  plaintiff  entered  into  a  contract  with  the  defendant,  a  for- 
eign corporation,  which  contract  was  to  exist  and  remain  in  full 
force  and  effect  for  the  term  of  five  years;  "that  by  the  acts  of  said 
defendant  the  plaintiff  has  been  prevented  from  carrying  out  his 
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part  of  the  contract,  and  for  the  breach  of  said  contract  by  the  said 
defendant  the  plaintiff  has  been  damaged  in  the  sum  of  eight  thoa- 
Band  dollars  (f  8,000.00)";  and  the  pliintiff  demands  judgment  to 
recover  the  said  sum.  There  is  annexed  to  the  c<Hnplaint  a  contract 
marked  "A,"  but,  as  this  contract  is  not  referred  to  in  the  second 
cause  of  action,  it  cannot  be  considered  in  determining  this  ques- 
tion. A  demurrer  upon  the  ground  that  such  facta  are  not  alleged 
can  be  sustained  only  irtien  it  appears  that,  after  admitting  all  the 
facts  alleged,  or  that  can,  by  reasonable  and  fair  intendment,  be  im- 
plied from  them,  the  complaint  fails  to  state  a  cause  of  action.  Un- 
der the  more  recent  authorities,  ideadings  are  not  to  be  construed 
strictly  against  the  {deader,  but  averments  which  sufficiently  point 
out  the  nature  of  the  pleader's  claims  are  sufficient  if  onder  them  he 
would  be  entitled  to  give  the  necessary  evidence  to  establish  his 
cause  of  action.  Coatsworth  v.  Railway  Co.,  156  N.  Y.  457,  51  N.  E. 
301.  But,  even  allowing  for  the  most  liberal  application  of  the 
rules,  we  do  not  think  that  there  are  facts  hffl^e  alleged,  or  which  may 
be  im[^ed  from  what  are  alleged,  that  would  sustain  a  recovery. 
The  complaint  must  allege  facts,  not  conclusions,  which,  if  proved, 
would  entitle  the  plaintiff  to  a  judgment.  It  is  alleged  that  the 
l^aintiff  entered- into  a  contract  with  the  defendant,  ^e  nature  of 
the  contract  is  not  alleged.  The  obligations  assumed  by  either  party 
are  not  stated.  No  consideration  is  alleged,  and  no  facts  are  stated, 
which  would  support  a  finding  that  there  was  any  consideration  for 
the  contract  The  contract  upon  which  the  claim  to  recover  is  based 
is  not  so  identifled  as  to  justify  a  court  in  receiving  evidence  as  to 
the  execution  of  any  particular  contract  upon  the  trial,  or  that  by 
a  contract  any  obligation  was  imposed  upon  either  the  plaintiff  or 
the  defendant.  The  allegation  is  so  indefinite  and  uncertain  that 
no  obligation  of  the  defendant  could  be  implied  from  it.  There  is  no 
allegation  that  the  [daintiff  performed  the  contract  on  his  part,  or 
offered  to  perform,  or  was  ready  and  willing  to  perform,  and  no  alle- 
gation that  the  defendant  failed  to  perform  the  contract  on  its  part, 
or  that  there  was  a  breach  of  a  contract.  The  allegation  that  by 
the  acta  of  the  defendant  the  plaintiff  had  been  prevented  from  carry- 
ing out  his  part  of  the  contract  is  not  a  sufficient  allegation  of  a 
breach  by  the  defendant.  The  allegation  is  a  mere  conclusion,  an 
the  particular  acts  of  the  defendant  from  which  the  plaintiff  drew 
that  conclusion  are  not  pleaded;  and  the  further  all^ation  that  hj 
a  breach  of  the  said  contract  by  the  defendant  the  (daintiff  has  been 
damaged  in  the  sum  of  $S,000  does  not  allege  that  there  was  a  breach 
by  the  defendant,  but  is  merely  an  allegation  of  damage.  Ck>arts 
have  gone  to  a  great  length  in  sustaining  pleadings  where  the  alle- 
gations of  fact  are  sufficient  to  show  to  a  defendant  just  what  facts 
are  relied  on  by  the  jdeader  to  sustain  his  right  to  a  recovery,  but 
no  case  has  gone  so  far  as  to  hold  that  the  mere  allegation  of  indebt- 
edness is  sufficient  to  auatain  a  cause  of  action,  and  this  second 
cause  of  action  is  litUe  more  than  such  a  general  allegation  of,  an 
indebtedness  because  of  damages  sustained  in  consequence  of  a 
breach  of  some  agreement  between  the  parties,  the  terms  and  nature 
of  whicli  are  not  specified.  We  think,  therefore,  that  this  second 
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coiue  of  action  did  not  state  facts  saiBcient  to  constitnte  a  cause  of 
acti<ni,  and  that  the  demorrer  shonid  have  been  sastained. 

The  judgment  must,  therefore,  be  reversed,  with  costs  to  the  ap* 
pdlant,  and  the  demurrer .  sustained,  with  costs,  with  leave  to  the 
respondent  to  amend  the  ccouplaint  upon  payment  of  such  costs. 
All  concur. 


SBIPP  V.  DRY-DOCK,  E.  B.  &  B.  R.  00. 

(Supreme  Court,  Appellate  DItIbIoh,  First  Department  December  8,  1890.) 

1.  Strbbt  Rjulwats— Collision— Etidbncb. 

Admission  of  evidence  that  the  driver  of  a  street  car,  claimed  to  have  run 
Into  plaintiff's  vagon,  was  arrested  therefor,  Is  prejudicial  error. 

S.  Sams — Dbclaratioh 

Declnration  of  the  driver  of  a  street  car  to  the  officer  arresting  him,  on 
a  trip  subsequent  to  that  on  which  it  was  claimed  he  ran  into  plaintiff's 
wagon,  that  he  was  the  man  he  was  looking  for,  from  which  it  could  be 
inferred  tliat  be  deemed  himself  at  fault,  and  was  seeking  to  make  a 
voluntary  surrender,  Is  Inadmissible. 

8.  Saub. 

Declaration  of  the  conductor  of  a  street  car,  claimed  to  have  nm  Into 
plaintiff's  wagon,  that  the  car  driver  was  at  fault.  Is  inadmissible  in  chief, 
being  no  part  of  the  res  gestie,  or  to  contradict  the  conductor,  his  atten- 
tion not  being  called  to  it  on  his  cross-examination. 
4.  Samx. 

A  witness  for  plaintiff  cannot  testify  that  a  witness  for  defendant,  who 
was  at  the  place  where  It  was  claimed  defendant's  street  car  ran  into 
I^alntlfft  said  he  would,  if  called  on,  be  willing  to  be  a  witness  tor  plaintiff. 

Appeal  from  trial  term,  New  York  countyi 

Action  bj  Frances  Seipp,  administratrix  of  Frederick  Seipp,  de- 
<'eaBed,  against  the  Dry-Dock,  East  Broadway  &  Battery  Railroad 
Company.  From  a  judgment  on  a  verdict  for  pIainti£F,  and  from  an 
order  denying  a  new  trial,  defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 

McLaughlin,  and  ingraham,  jj. 

Herbert  R.  Limburger,  for  appellant 
Herman  Gottlieb,  for  respondent. 

BABBETX,  J.  This  is  an  action  to  recover  damages  for  the  death 
of  one  Frederick  Seipp,  caused,  as  alleged,  by  the  defendant's 
negligence.  The  claim  is  that  on  the  morning  of  the  15th  of  June, 
18!>8,  while  Seipp  was  standing  on  the  rear  footboard  of  an  ice 
wagon,  which  was  crossing  Grand  street  at  the  intersection  of 
Forsyth,  one  of  the  defendant's  cars  negligently  struck  the  ice 
wagon,  throwing  Seipp  off,  and  causing  the  injuries  from  which  he 
died.  The  defendant's  claim  is  that  the  car  never  strnck  the  ice 
wagon,  and  that  the  accident  was  caused  by  the  latter's  jolting 
against  the  tracks  of  the  Second  Avenue  Railroad  Company.  These 
tracks  were  superimposed  upon  the  defendant's  tracks  at  the  cross- 
ing in  question,  and  projected  some  2^  inches  above  them.  No 
further  facts  need  be  stated.  There  was  conflicting  evidence  upon 
the  respective  contentions  pointed  out,  and  we  have  stated  enough 
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to  Bbow  the  bearing  on  these  contentions  of  the  rnlings  qnestioned 
hy  the  appellant. 

The  delendant*B  contention  was  supported  by  the  testimony  of 
the  driver  of  its  car.  In  rebnttal,  the  plaintiff  was  permitted  to 
prove,  under  the  defendant's  objection  and  exception,  that,  on  this 
driver's  next  return  trip  after  the  accident,  he  was  arrested  by  a 
police  officer,  and  that,  upon  the  arrest,  he  told  this  police  officer 
that  the  latter  was  the  man  he  wanted.  This  was  clearly  erro- 
neous. The  fact  of  the  arrest  was  irrelevant,  and  its  admission 
was  likely  to  infinence  the  jury  adversely  to  the  defendant's  con- 
tention, especially  with  regard  to  the  driver's  credibility.  Luby  v. 
Railroad  Co.,  17  N.  Y.  131;  Maisels  v.  Railroad  Co.,  16  App.  Div. 
391,  45  N.  Y.  Supp.  4.  Then,  the  declaration  of  the  driver,  made 
on  a  subsequent  trip, — a  declaration  from  which  the  jury  might 
fairly  have  inferred  that  he  deemed  himself  at  fault,  and  was  look- 
ing for  the  policeman  to  make  a  voluntary  surrender, — was  equally 
inadmissible.  The  authorities  are  all  one  way  on  this  point.  Whit- 
aker  v.  Railroad  Co.,  51  N.  Y.  295;  Anderson  v.  Railroad  Co.,  54 
K  Y.  334;  Waldele  t.  Railroad  Co.,  95  N.  Y.  m  The  defendant 
attempted  to  mitigate  the  effect  of  this  evidence  bj  showing  that 
it  was  the  rale  to  arrest  the  driver  in  every  snch  case,  but  it  was 
not  permitted  to  show  this. 

It  was  also  error  to  permit  Hills,  the  driver  of  the  ice  wagon,  to 
testify  that  the  conductor  of  the  car  told  him  that  the  driver  was 
at  fault.  This  was  inadmissible  as  evidence  in  chief,  as  it  was  not 
part  of  the  res  gestse;  and  it  was  equally  inadmissible  to  contradict 
the  conductor,  for  the  reason  that  the  tatter's  attention  was  not 
called  to  it  upon  cross-examination.  It  is  true  that,  upon  cross- 
examination,  he  denied  telling  Hills  that  it  was  bis  own  fanlt,  but 
he  neither  affirmed  nor  denied  that  he  charged  the  fanlt  np<m  the 
driver. 

Another  error  was  committed  upon  the  examination  of  one 
Grauer  in  rebuttal.  He  was  allowed  to  testify,  under  objection 
and  exception,  that  Fay,  the  driver  of  the  Second  avenue  car,  who 
was  in  the  neighborhood  at  the  time  of  the  accident,  and  who  tes- 
tified on  behalf  of  the  defendant,  told  him  (Graner)  that  he  (Fay) 
wonld  be  willing  to  be  a  witnras  for  the  injured  man  if  he  was 
called  upon.  This  was  entirely  collateral,  and  the  plaintiff  was 
bound  by  the  answers  on  that  head  given  by  Fay  upon  cross-ex* 
amination.  There  were  other  errors  of  a  similar  character.  We 
need  not  go  over  them  in  detail,  as  they  are  not  likely,  in  view  of 
what  we  have  said,  to  be  repeated  upon  another  trial.  It  is  clear 
that  the  defendant  was  prejudiced  by  these  rnlings,  and  that  they 
necessitate  a  new  trial. 

The  judgment  and  order  appealed  from  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event  All 
concnr. 
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DOUGLAS  y.  NEW  YORK  EL.  R.  00.  et  al. 

(Supreme  Court,  Appellate  DIrlaloD,  First  Department   Deconber  8,  1898.) 

1.  Irjuribs  to  Real  Phopertt— Titi.b— Etidknci:. 

In  an  action  for  damages  to  real  property  by  an  elevated  railroad,  de- 
Cmdants  signed  a  stipulation  that  the  property  In  question  had  been  con- 
veyed to  plaintiff's  father,  and  that  plaintiff  was  his  only  beir;  and  it  also 
appeared  at  the  trial  that  plaintiff's  father  died,  and  that  plaintiff  bad  since 
inherited  and  held  the  property.  Meld  sufficient  to  show  title  In  plaintiff 
since  his  father's  death.  * 

Sl  Eutatbd  Railboads— Dauagb  to  Rbal  Pkopbrtt— Valdb  or  Kbiohbob- 
iiie  Pbdpbrtt. 

la  determining  damages  to  real  property  by  the  operation  of  an  elevated 
railroad  In  proximity  thereto,  testimony  aa  to  the  general  course  of  prop- 
er^ values  In  the  same  neighborhood  was  competent,  though  there  might 
have  been  causes  operating  on  some  portions  of  the  proper^  considered 
which  would  not  operate  on  plaintlfTs  property, 
9-  Sub— CusToiCART  UsB  or  Fropbrtt. 

In  determining  the  amount  of  damages  to  real  property  caused  by  the 
operation  of  an  elevated  railroad,  it  Is  proper  to  take  Into  account  the 
eustomary  use  to  which  property  In  the  locality  Is  put,  and  what  effect  the 
annoyance  caused  by  the  operation  of  the  road  wwld  have  on  property  so 
nsed. 

4  Same— Mbasubb  op  Damages. 

The  measure  of  damages  to  real  property  caused  by  the  operation  of  an 
elevated  railroad  In  close  proximity  thereto  Is  the  difference  between  the 
actual  fee  value  of  the  property  and  what  It  would  be  worth  If  there  were 
no  elevated  railway,  and  the  amount  of  the  decrease  In  rental  value  due  to 
the  cH^eratlon  of  the  road  from  six  years  next  before  bringing  tbe  action 
to  the  date  of  the  dedslon. 

Van  Brant,  P.  J.,  and  Mctjaugblln,  J.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  WiUiam  F.  Doaglas  against  the  New  York  Elevated  Ball- 
road  Company  and  the  Manhattan  Bailway  Company.  From  a  judg- 
ment for  ^aintiff  entered  on  a  referee's  report,  defendants  appeal. 
Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McIAUGHUN,  FATTER- 
SON,  (yBRIEN,  and  INOBAHAM,  JJ, 

Edward  C.  Jamee,  for  appellants. 
Flamen  B.  Candler,  for  respondent. 

INGRAHAM,  J.  The  judgment  in  this  action  enjoins  the  defend- 
ants from  the  maintenance  and  operation  of  the  elevated  railroad 
structure  in  front  of  the  plaintifTs  prsnises,  Nos.  125,  173,  and  179 
Peari  street,  unless  the  defendants  should  pay  the  plaintiff  the  sum 
of  f38,000,  and  further  awards  judgment  for  the  damages  for  the 
past  trespass  upon  the  plaintiff's  interests  in  Pearl  street  of  933,371. 
The  aj^Uants  take  the  point  on  this  appeal  that  the  evidence  shows 
that  the  plaintiff  had  no  title  to  No.  179  Pearl  street  prior  to  the 
year  1896,  and  attention  is  called  to  certain  quitclaim  deeds  dated 
in  1895,  and  also  to  a  partition  deed  dated  16th  January,  1834,  as 
the  only  deeds  or  instruments  offered  in  evidence  relating  to  the 
title  to  No.  179  Feaii  street,  l^ese  deeds  are  not  printed  in  full, 
the  case  merely  containing  a  statement  of  the  deeds,  naming  the 
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parties  to  them,  and  that  they  affect  179  Pearl  Btreet,  with  a  atate- 
meut  that  the  exhibits  are  not  printed,  but  may  be  produced  and 
used  by  either  party  upon  the  argument  to  ^e  same  force  and  effect 
as  if  so  printed.  The  appellants  having  stated  that  the  effect  of 
these  deeids  was  to  show  that  no  title  was  vested  in  the  plaintiff 
to  this  property  prior  to  1895,  they  sign  a  stipulation  by  which  it 
appears  that  this  deed  of  1834  conveyed  in  fee  simple  to  George 
Douglas,  therein  mentioned,  the  premises  No.  179  Pearl  street;  that, 
in  a  record  of  partition  suit  introduced  in  evidence,  it  is  alleged  in 
•  the  complaint,  and  the  judgment  .found  as  a  fact,  that  William  P. 
Douglas  is  the  only  son  and  only  heir  at  law  of  his  father,  Geo^ 
Douglas,  deceased;  and  that  WUliam  P.  Doug^,  the  plaintiff,  was 
entitled  to  the  real  estate  of  which  George  Douglas  died  seised. 
And  there  is  further  evidence  that  plaintiff's  father  died  in  1863, 
leaving  plaintiff  his  only  heir  at  law,  and  that  this  property  was  in 
the  possession  of  the  plaintiff  and  his  father  for  over  30  years  prior 
to  the  trial  of  the  action.  It  thus  appeared  in  proof  on  the  trial 
that  plaintiff's  father  acquired  the  property  in  1834,  and  that  {dain- 
tiff  inherited  it  on  his  father's  death.  T^e  premises  at  125  Pearl 
street  face  Hanover  street.  The  elevated  railroad  structure  in  front 
of  this  station  is  19  feet  8  inches  in  height  frinn  the  street  to  the 
top  of  the  ties,  and  the  distance  from  the  track  walk  on  tiie  aide  of 
the  elevated  strncture  to  the  building  line  is  from  10  feet  10  inches 
to  14  feet  8  inches.  There  are  two  tracks  in  front  of  this  property, 
the  tracks  being  from  15  feet  7  inches  to  19  feet  from  the  building. 
Xos.  173  and  179  Pearl  street  are  on  the  east  side  of  Pearl  street, 
between  Cedar  and  Pine  streets.  The  elevated  structure  in  front 
of  this  property  is  about  25  feet  from  the  surface  of  the  street,  and 
the  distance  from  the  house  to  the  colnmn  in  the  street  is  9  feet  4 
inches,  and  the  distance  from  the  house  to  the  rail  is  about  14  feet. 

Before  discussing  the  principal  objections  taken  by  the  appellants 
upon  the  ground  that  the  awards  were  excessive,  we  will  consider 
the  objections  to  testimony. ,  The  question  was  asked:  "Taking  the 
region  bounded  by  Broadway,  Cedar,  and  Pearl  streets,  down  to 
"Wliitehall  street;  what  has  been  the  general  course  of  values,  in  your 
opinion,  rental  and  fee,  in  that  district,  in  streets  through  which 
the  elevated  railroad  does  not  run,  since  1878?"  This  was  objected 
to  by  the  defendants  on  the  ground  that  it  "is  too  general  and  in- 
definite; that  it  includes  a  territory  dissimilar,  in  the  improTement 
of  property,  and  in  the  use  and  occupation  of  property,  from  the 
street  on  which  the  plaintiff's  property  is  located."  After  answering; 
that  question,  the  witness  was  further  asked:  "Now,  take  the  region 
south  of  Cedar  and  Fletcher  streets  and  east  of  Pearl  street,  between 
Pearl  street  and  the  river;  what  has  been  the  course  of  values  in 
that  district,  rcAtal  and  fee,  since  1878?" — to  which  the  same  objec- 
tion was  taken.  While  it  may  be  said  that  some  of  the  property 
within  the  boundaries  mentioned  is  quite  dissimilar  from  that  of 
the  plaintiff's  property,  still  the  section  specified-  is  bounded  upon 
the  street  upon  which  the  plaintiff's  property  abuts,  and  the  question 
calls  for  the  general  course  of  values  of  that  property  on  both  sides 
of  Pearl  street,  upon  which  the  defendants'  road  is  constructed. 
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The  district  to  which  the  inquiry  related  is  not  remote  from  the 
plaintiff's  property;  and,  while  there  are  undoubtedly  causes  operat- 
ing in  favor  of  portions  of  this  property  which  would  not  operate  in 
favor  of  the  plaintiffs  property,  it  was  competent  to  show  the  gen- 
eral course  of  values  in  this  portion  of  the  city.  Property  in  the 
lower  part  of  the  city  of  New  York,  solely  devoted  to  business  pur- 
poses, would  be  subject  to  the  general  course  of  values;  and,  while 
particular  blocks  of  property  might  be  subject  to  greater  fluctua- 
tion because  of  the  local  condition  affecting  a  special  locality  either 
advantageously  or  disadvantageously,  if  a  ^neral  course  of  value 
could  be  proved  in  that  part  of  the  city  which  includes  the  plaintifTs 
property  it  woald  be  competent  evidence  to  show  the  general  course 
of  values  to  which  the  plaintiff's  properly  would  under  ordinary  con- 
ditions be  subjected.  This  case  is  entirely  different  from  the  Stuy- 
vesant  Case,  4  App.  Div.  159,  38  N.  Y.  Supp.  595;  for  there  the  value 
of  certain  leaseholds  upon  Third  avenue,  at  and  below  Twenty-First 
street,  was  compared  with  leaseholds  on  Fifth  avenue  between  Forty- 
fieventh  and  Fifty-First  streets, — property  entirely  dissimilar  in 
eharacter  and  use,  not  in  any  way  contiguous  to  the  property  in 
question,  and  having  no  general  relation  to  it.  Here,  as  before 
stated,  the  locality  is  in  the  immediate  neighborhood  of  the  plain- 
tiff's property.  The  two  questions,  taken  together,  inquire  as  to  the 
general  course  of  values  of  the  portion  of  the  city  devoted  to  business 
pnr^oses  which  adjoins  the  plaintiff's  property,  both  on  the  east 
and  the  west;  and  it  was  quite  material,  it  seems  to  me,  for  the 
plaintiff  to  establish  that  all  of  the  property  surrounding  his  upon 
both  the  east  and  the  west  had  materially  advanced  in  value  since 
the  constmction  of  the  elevated  railroad.  Under  the  Jamleson  Case 
(N.  Y.  App.)  41  N.  E.  693,  all  evidence  of  value  of  specified  pieces  of 
property  must  be  excluded.  It  is  only  the  general  course  of  values 
of  neighboring  property  that  can  be  compared  with  the  changes  in 
the  value  of  the  property  affected  by  the  trespass;  and  in  determin- 
ing these  qu^tions  the  court  mnst  ascertain  the  facts,  and  compare 
the  course  of  the  value  of  the  property  in  question  with  the  general 
course  of  the  value  of  other  property  in  the  same  locality.  There  is 
nothing  in  the  role  that  restricts  such  an  inquiry  to  immediate  ad- 
joining streets.  A  general  view  of  the  property  used  for  similar 
purposes  in  a  general  locality  would  often  be  quite  as  useful  in  arriv- 
ing at  the  correct  result  as  to  mention  specific  streets  which  would 
be  more  or  less  affected  by  local  conditions.  The  ruling  of  the  court 
that  the  defendants  are  bound  by  the  principle  established  in  the 
Jamieson  Case  is  not  an  open  question  in  this  court. 

We  now  come  to  the  main  question  in  the  case,  viz.  the  amount 
of  the  awarda  As  to  No.  125  Pearl  street,  the  evidence  shows 
that  the  rent  from  1873  to  1876  was  |5.500;  from  1876  to  1877, 
96,960;  and  in  1878,  $5,036.  The  year  after  the  elevated  road  was 
built,  in  1878,  the  rent  decreased  to  |4,284  per  year,  and  it  is  held 
at  about  that  sum,  the  rent  for  1895  being  f4,050.  These  rentals 
include  the  whole  building,  which  extends  from  Pearl  to  Beaver 
street,  having  a  frontage  upon  both  streets.  As  to  the  value  of  this 
property,  we  have  the  testimony  of  Martine,  for  the  plaintiff,  that 
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in  1873  It  was  worth  |60,000,  while  Ksh  and  Meyer,  witneaaes  for 
the  defendants,  estimated  it  as  then  worth  |65,000.  In  1878  Meyer 
and  Fish  testified  that  the  property  was  then  worth  $42,000  to 
145,000;  and  Golding,  a  witness  for  the  plaintiff,  from  ^5,000  to 
$70,000.  In  1897  Meyer  values  the  property  at  |70,000,  and  Fish 
places  npon  it  the  same  value.  The  two  experts  for  the  plaintiff 
valued  the  property  in  1897, — Martine  at  $52,500,  and  Golding  from 
$50,000  to  $55,000.  It  was  stated  that  the  ratio  of  rent  to  the  fee 
value  in  1877  and  1878  was  10  per  cent,  while  in  1897  it  had  been  re- 
duced to  8  per  cent,  or  less.  The  rental  of  the  property  in  1877 
and  1878  was  $5,950,  which  would  indicate  a  value  much  nearer 
to  that  placed  upon  it  by  the  plaintiff's  experts  than  that  of  the 
defendants.  The  rental  value  in  1896  to  1897,  which  is  the  last 
year  we  have  of  this  property,  is  $4,100;  and  this  would  be  about 
8  per  cent  on  $50,000.  There  is  some  dispute  as  to  the  ratio  be- 
tween rents  and  fee  value  at  the  present  time,  but  the  witnesses  for 
the  defendants  say  that  a  net  return  of  4  per  cent,  from  the  prop- 
erty is  considered  fair;  but  to  obtain  a  net  rental  of  4  per  cent 
would  require  a  much  lai^er  gross  rental.  We  have  the  undoubted 
fact  that  from  1878,  although  that  was  the  depth  of  the  panic, 
the  actual  rents  received  from  this  property  have  steadily  decreased 
from  $5,&50  to  $4,100.  We  have  then  the  further  testimony,  which 
does  . not  seem  to  be  disputed,  that  other  property  in  this  locality 
has  increased  in  value  materially  since  the  building  of  the  elevated 
railroad,  the  amount  of  the  increase  being  undoubtedly  largely 
affected  by  local  conditions;  and  certainly  there  has  not  been  a 
street  west  of  Pearl  street,  in  this  locality,  which  has  not  been  very 
largely  increased  in  both  rental  and  fee  values  since  the.  construc- 
tion of  this  road.  I  think  that  the  general  effect  of  the  testimony 
is  that  there  has  been  also  a  substantial  increase,  although  not  as 
large,  in  the  property  east  of  Pearl  street  and  south  of  Pulton 
street  I  have  read  with  care  the  testimony  of  the  experts  in  this 
case,  and,  while  I  do  not  think  that  the  reasons  which  they,  gave 
for  their  opinions  as  to  the  value  of  the  property  are  entirely  satis- 
factory, my  general  conclusion  is  that  the  values  as  estimated  by 
the  expert  witnesses  for  the  plaintiff  are  more  satisfactory  than 
those  given  by  the  expert  witnesses  for  the  defendants.  In  de- 
termining questions  of  this  diaracter,  the  court  cannot  shut  its  eyes 
to  the  effect  of  the  operation  of  these  railroads  upon  property  devoted 
to  business  purposes, — especially  for  offices  for  lawyers,  bankers, 
brokers,  commission  merchants,  and  kindred  occupations;  that  tiie 
interference  with  light,  and  the  pollution  of  the  air  by  steam,  gas, 
smoke,  and  cinders  from  these  locomotives,  coupled  with  the  opera- 
tion of  the  road,  must  have  a  serious  effect  upon  the  use  to  which 
property  available  for  such  purposes  can  be  put.  When  the  prop- 
erty is  available  for  some  other  use,  the  influence  of  the  operation 
of  the  road  would  not  be  so  evident;  but  where  the  customary 
nse  to  which  property  in  the  locality  is  put,  and  from  which  the 
greatest  income  could  be  obtained,  is  for  office  purposes,  it  is  quite 
apparent  that  any  use  of  a  street  which  renders  it  impracticable 
to  keep  the  windows  open  in  summer  without  great  discomfort, 
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which  causes  the  light  to  be  constantly  interrupted,  and  causes  the 
air  to  be  so  polluted  that  it  is  at  times  quite  ofEensive,  would  seri-  ■ 
ooslj  affect  an  office  building,  and  must  be  detrimental  This  plain- 
tiff had  a  right  to  the  use  of  this  street  free  from  any  of  these 
annoyances.  The  defendants,  by  their  appropriation  of  the  plain- 
tiff's interest  in  the  street,  have  imposed  these  annoyances  upon 
the  plaintiff's  building;  and  certainly,  in  considering  the  reason- 
ableness of  an  opinion  of  an  expert  aa  to  the  course  of  values, 
it  seems  to  me  that  these  facts  must  be  taken  into  account. 

Assuming  this  piece  of  prc^rty  at  present  to  be  worth  f 60,000, 
it  is  quite  apparent  that  it  has  only  about  held  its  own  since  1878, 
I  think  it  is  quite  clearly  established  that  property  off  the  line  of 
tlus  road — in  fact,  all  property  in  the  lower  part  of  the  city  below 
Fnlton  street,  except  upon  the  line  of  the  elevated  railroad— has 
increased  to  a  much  greater  extent  than  this  Pearl  street  property 
since  1878.  It  is  quite  true,  as  claimed  by  the  defendants  and  their 
witnesses,  that  this  property  has  not  been  improved  in  such  a  way 
as  to  produce  the  greatest  income;  but  all  improvement  of  property 
in  this  immediate  locality,  from  which  the  greatest  income  has  been 
produced,  has  been  in  the  erection  of  extensive  office  buildings.  The 
very  nature  of  the  use  of  the  street  by  the  defendants,  and  the  con- 
siderations as  to  its  effect  upon  buildings  rented  for  office  purposes, 
render  it  at  least  doubtful  whether  snch  an  im^vovement  as  Has  be* 
ccnne  advantageous  in  streets  further  west  could  be  made  upon 
these  Pearl  street  properties.  The  evidence  is  that  William  street, 
the  street  on  the  west,  has  been  largely  improved  by  extensive  office 
buildings;  but  no  such  office  buildings  have  been  erected  on  Pearl 
street,  in  the  immediate  locality  of  the  elevated  railroad,  where  the 
elevated  railroad  structure  is  as  close  to  the  property  as  it  is  in  this 
case.  Assuming  that  the  property  is  now  worth  f 60,000,  the  ques- 
tion which  has  to  be  determined  is,  what  would  it  be  worth  now  if 
there  was  no  elevated  railroad?  It  seems  to  be  undisputed  that  the 
streets  east  of  Pearl  street,  although  further  from  Broadway  and 
from  the  locality  in  which  the  great  improvements  in  values  have 
^ead,  are  at  least  25  to  30  per  cent,  higher  than  in  1878.  This  fact 
was  testified  to  by  the  defendants'  experts.  This  property  produced 
in  1878  over  f 5,900.  According  to  the  ratio  between  rental  and  fee 
value,  its  value  then  would  have  been  upwards  of  f 59,000.  Assum- 
ing that  its  normal  state  would  have  been  30  per  cent,  its  value  now 
would  be  in  the  ndghborhood  of  f77,000;  yet  no  one  estimates  it  to 
be  of  that  value,  and,  as  before  atated,  I  tiunk  the  fair  value  for  this 
property  now  does  not  exceed  f 60,000.  Thus  considering  the  ratio 
of  increases  of  property  on  the  rast  of  Pearl  street,  and  without  con- 
sidering the  enormous  increase  in  values  in  Broadway  and  adjacent 
property  on  the  west,  what  is  there  to  account  for  the  fact  that  this 
property  upon  Pearl  street  has  failed  to  correspondingly  advance  in 
value?  We  have  evidence  from  the  defendants'  witnesses  of  the 
change  in  business  conditions  in  this  locality  within  the  last  30  or 
40  years,  and  that  such  changes  have  affected  all  of  the  downtown 
property,  including  Broadway,  as  well  as  Pearl  street;  and  yet  all  of 
;thia  property  has  increased  in  value.   According  to  the  testipiony 
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of  the  defendants'  witnesses,  Broadway  has  trebled  in  value,  Nassau 
street  has  more  than  doubled  in  value,  and  William  street  is  worth 
double  to  day  what  it  was  worth  in  18T8;  and  bo  in  the  cross  streets. 
Between  William  and  Broadway,  and  from  Maiden  Lane»  going  sontli, 
the  property  in  these  streets  is  worth  more  than  double  what  it  was 
worth  in  1873,  and  in  some  cases  It  Is  worth  three  or  four  times  as 
mnch  as  it  was  then.  The  presence  of  the  d^endants'  structure  is 
an  established  factor,  and  there  is  nothing  else  that  would  seem 
to  cause  a  distinction  between  this  and  other  property.  The  amount 
awarded  as  the  fee  value  of  the  plaintiff's  property  in  Pearl  street, 
which  has  been  appropriated  by  the  defendants'  road,  was  fixed  by 
the  referee  at  |18,000;  and,  while  I  hardly  think  the  testimony  would 
justify  this  amount,  I  think  it  fnlly  justifies  the  sum  of  fl5,000,  to 
which  the  award  for  fee  damage  to  this  property  should  be  reduced. 
The  locality  and  nse  of  the  property  TSon.  173  and  179  Pearl  street 
are  quite  different  from  those  of  125  Pearl  street.  These  properties 
have  never  been  used,  and  apparently  are  not  available,  for  office  pur- 
p<wes,  to  which  the  property  No.  125  Pearl  street  has  been  put;  and 
while  the  general  considerations  which  we  have  adverted  to,  as  to 
the  course  of  values  in  property  in  this  locality,  apply,  it  is  quite  ap- 
parent that  they  have  considerably  less  force  as  affecting  proiwrty 
above  Wall  street  than  that  bdow.  The  rcsFeree  has  allowed  the  snm 
of  {10,000  as  the  fee  valne  of  the  easements  ap^x-opriated  by  the  de- 
fendants for  each  separate  piece  of  properly,  llie  testimony  of 
Martine,  one  of  tiie  plaintiiFs  experts,  is  that  the  present  value  of 
these  pieces  of  property  is  from  |7,500  to  f9,500  less  than  it  was  in 
1873;  the  value  being  now  about  the  same  that  it  was  in  1877,  be- 
fore the  elevated  road  was  built.  (lolding,  the  other  expert  for  the 
{daintiff,  testifies  that  in  1877,  prior  to  the  building  of  the  road,  these 
pieces  of  property  were  each  worth  from  ?25,000  to  |27,500,  and 
tiiat  to-day  they  are  each  worth  f 25,000,  thus  being  considerably  less 
in  TfUue  than  th^  were  in  1873.  The  estimated  preset  value  of 
these  pieces  of  property,  as  testified  to  by  the  defendants*  experts, 
considering  tiie  rents  produced  and  the  general  situation  in  that 
neighborhood,  seems  to  me  to  be  grossly  excessive.  Assuming  that 
these  pieces  of  property  were  each  worth  about  |25,000  in  187T,  and 
are  worth  about  the  same  to-day,  and  that  the  increase  in  valae  bat 
for  the  construction  and  maintenance  of  the  elevated  railroad  would 
have  been  at  least  25  per  cent.,  that  leaves  the  injury  sustained  by 
the  i^intiff  in  consequence  of  the  constmction  of  the  road  Hie  snm 
of  f6,250  for  each  lot,  which,  I  think,  nnder  the  circumstances,  ia  a 
reasonable  conclusion  from  this  evidence.  I  think,  therefore,  tbat 
the  awards  tor  fee  damage  should  be  reduced  to  |15,000  for  125 
Pearl  street,  |6,350  for  173  Pearl  street,  and  16,250  for  179  Pearl 
street.  The  action  was  commenced  July  10,  1886,  and  the  fdaintiff 
was  entitled  to  recover  past  damages  for  the  period  commencing 
six  years  prior  to  the  commencement  of  the  action,  viz.  July  10, 18S0. 
The  decision  was  dated  June  24,  1897,  which  was  a  period  of  nearly 
18  years.  The  amount  awarded  by  the  referee  for  125  Pearl  street 
was  f 14,247,  which  is  somewhat  leas  than  fSOO  a  year.  It  appears 
that  this  property  rented  for  f  5,500  in  1873.  In  1875  unprovements 
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were  made  upon  the  property  involving  an  expenditure  of  about 
18,000,  wheb  the  rent  increased  to  f 5,950  a  year.  Immediately  after 
the  <^ration  of  the  road  it  fell  to  f 5,036  a  year,  and  the  year  before 
the  trial  the  total  amount  realized  was  f  4,100,  making  a  decrease  of 
91,^0  per  year  in  rents  produced.  It  woald  be,  however,  qnite  un- 
fair to  attribute  all  of  this  decline  to  the  maintenance  and  operation 
of  the  railroad,  as  the  property  also  fronts  on  Beaver  street,  and 
there  must  midoubtedly  be  something  allowed  for  the  change  in  the 
character  of  office  buildings  which  has  resulted  from  the  erection  of 
a  more  modem  and  improved  building  than  that  of  the  plaintiff. 
Considering  all  the  testimony,  I  think  that  the  sum  of  f 600  per  year 
dionld  be  allowed  for  this  d^reciation  of  the  rental  values.  As  to 
173  Pearl  street,  the  amount  allowed  for  depreciation  for  past  dam- 
ages to  the  premises  was  |7,300.  It  appeal  from  the  testimony 
that  the  gross  rental  of  173  Pearl  street  decreased  from  the  year 
1873,  when  it  was  13,000,  to  |2,150  for  the  years  1896  and  1897,  be- 
ing a  decrease  of  1850.  In  1877,  before  the  building  of  the  road, 
tiie  rent  received  was  ?2,250.  I  do  not  think  that  the  evidence 
would  justify  a  greater  allowance  for  loss  of  rental  values  by  these 
jHroperties  in  consequence  of  the  elevated  railroad  than  |250  per 
year,  and  the  same  may  be  said  of  179  Pearl  street. 

lify  conclusion,  therefore,  is  that  the  award  for  rental  damages 
shoold  be  reduced  to  (600  per  year  for  125  Pearl  street,  and  to  ¥250 
per  year,  each,  for  173  and  179  Pearl  street;  that  the  judgment 
should  be  modified  in  accordance  with  the  views  herein  expressed, 
and,  as  so  modified,  affirmed,  without  costs  to  either  party  upon  this 
appeal.  All  concur,  except  VAN  BRUNT,  P.  J.,  and  McIAUGH- 
VOU,  J.,  who  dissent. 


AMEBICAN  BOX-MAOH.  CO.  T.  ZEKTORAF. 
(Snpmne-  Court,  Aj^llate  Division,  First  D^Mutment  December  8,  1899.) 

1.  Chattel  Mortoaqbs—Fobxcloburb— Conditional  Lkasb— Fiuno — Tboveb 

AND  Conversion. 

Plaintiff  Bold  R.  certain  macbinetr,  taking  a  lease  thereon,  which  pro- 
vided that  the  title  was  to  remain  in  him  until  the  notes  were  paid.  This 
lease  was  filed  as  a  chattel  mortgage,  which  continued  it  in  force,  as  no- 
tice to  third  parties,  for  one  year  from  the  date  of  filing.  No  rpfliing  was 
had.  R.  gave  defendant  a  chattel  mortgage  on  this  machinery,  which  he 
filed  before  the  expiration  of  that  year.  The  mortgage  was  foreclosed,  and 
defendant  purchased  the  machinery  at  the  sale.  Plaintiff  had  no  notice  of 
the  mortgage,  but  demanded  the  property  from  defendant,  who  at  the  time 
of  the  sale  was  notified  that  R.  was  not  the  owner  of  the  machinery.  Held, 
plaintiff  could  maintain  an  action  for  conversion  of  the  machinery,  although 
be  had  not  refiled  his  lease  after  the  expiration  of  the  year,  as  defendant's 
right  to  tiie  property  arose  under  his  mortgage,  and  not  mer^  as  a  pnr^ 
chaser  at  the  sale. 

X  Affsal  and  Error— BuBuisaiON  of  Controvbrst. 

On  the  submission  of  a  controversy  on  agreed  facts,  the  court,  on  appeal. 
Is  not  entitled  to  draw  any  Inference  as  to  the  parties'  intention  as  to  tbe 
legal  effect  of  their  contract,  but  it  must  be  construed  according  to  Its 
ter^. 

61N.X,S^-a7 
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8.  3aMB— CONDITIOHAL    SaLB— PAYMENT— NOTBB-— RiGHT  TO  BBCLAIM  PbOP- 
BRTT— WaIVEF. 

Where  It  Is  agreed  that  the  glvlug  of  notes  tn  payment  for  machinery 
shall  not  affect  the  retention  of  the  title  to  the  machinery  In  the  seller 
until  such  notes  are  paid,  the  seller  does  not  abandon  his  right  to  reclaim 
the  property  by  an  unsuccessful  attempt  to  collect  the  notes  by  suit. 

Action  by  the  American  Box-Machine  Company,  against  Charles 
F.  Zentgraf.   Controrersy  submitted  on  agre<ed  facts.  Judgment 

for  plaintiff. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLEN,  PAT- 
TEBSON^,  O'BRIEN,  and  INGRAHAM,  JJ. 

Evan  Shelby,  for  plaintiff. 
Ira  Jm  Bamberger,  for  defendant. 

PATTERSON,  J.  This  is  a  submission  of  a  controversy  upon  an 
agreed  state  of  facts,  pursuant  to  section  1279  of  the  Code  of  Civil 
Procedure;  and  the  question  is  whether  the  plaintiff  is  entitled 
to  recover  against  the  defendant  for  the  conversion  of  certain 
machines  which  prior  to  January,  1898,  were  delivered  by  the  plain- 
tiff into  the  possession  of  the  firm  of  Reichert  &  Co.  The  machines, 
which  were  of  the  value  of  fl.OTO,  were  so  delivered  under  a  con- 
tract, the  terms  of  which  were  at  first  set  forth  in  a  letter  addressed 
by  Reicliert  &  Co.  to  the  phiintifT,  dated  January  10, 189S,  in  which 
the  plaintiff  was  requested  to  ship  to  the  defendant  the  said  ma- 
chines "as  per  terms  and  conditions  named  below,"  viz: 

"One-third  cash,  \>ithout  discount,  thirty  days  from  date  of  shipment,  and 
Imlance  In  two  equal  notes  of  same  date  at  four  and  three  months.  All  notes 
shall  contain  interest  cat  six  par  cent,  per  annum.  •  •  *  And  we  wUl 
keep  said  property  insured  to  the  amount  of  $1,070  at  our  expense,  against  loss 
or  damage  by  fire,  in  some  compai^  satisfactory  to  you,  and  in  your  name  and 
for  your  benefit,  delivering  the  policy  to  you,  until  the  sum  of  $1,070,  as  above, 
is  paid  In  full,  and,  until  the  whole  sum  of  $1,070  Is  paid,  said  property  is  to 
remain  yours,  but  when  such  $1,070  Is  paid  in  full  the  property  shall  become 
ours;  and.  In  case  of  default  or  Tlolation  of  any  of  the  terms  or  conditions  of 
this  lease,  you  may  talie  possession  of  and  remove  said  property,  wherever 
found,  without  being  srullty  of  any  tort  Alid.  if  tbia  lease  shall  termiDate 
through  onr  failure  to  perform  any  of  the  conditions  named,  we  hereby  agree 
to  return  the  property  to  yon,  cleaned  and  crated,  and  In  as  good,  sound  condi- 
tion as  when  received,  the  usual  wear  excepted.  It  is  also  understood,  and  we 
agree,  that  no  portion  of  this  property  shall  be  sold,  transferred,  assigned,  or 
removed  by  us  without  your  written  consent;  and  we  further  agree  to  notify 
.von  Immediately  of  any  loss  or  damage  by  fire  which  may  occur  to  this  prop- 
erty during  the  term  of  this  lease.  The  delivery  by  us  to  you  of  any  promissory 
uote  or  commercial  paper  shall  not  be  deemed  a  payment  of  any  part  of  the 
aforesaid  sum,  until  such  note  or  paper  Is  paid  in  fall,  and  shall  not  prednde 
you  from  enforcing  the  foregoing  agreement." 

On  the  goods  being  received  by  Beichert  &  Co.,  that  firm  de- 
livered to  the  plaintiff  a  second  instrument,  containing  the  follow- 
ing provision : 

"•  •  •  It  is  understood  and  agreed  that  the  delivery  of  these  machhies 
la  coDdftional  only;  that  the  title  to  and  ownership  of  these  machines  do  not 
pass  to  the  lessee,  but  i-emaln  In  the  American  Bos:-Machine  Company  until 
the  full  payment  of  this  bill,  or  of  all  notes  and  the  renewals  thereof,  repre- 
senting the  Invoice  value,  or  any  portion  thereof,  which  the  lessee  agrees  to  pay 
at  maturity,  and  until  maturity  the  lessee  is  licensed  to  use  the  machines;  and, 
in  case  of  nonpayment  of  any  of  the  notes 'at  maturity,  the  ownership  of  the 
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niacliines  still  remainB  in  the  American  Box-Maclilne  Company,  but  the  lessee 
remains  liable  on  the  notes  for  the  face  thereof,  as  compensation  to  the  Ameri- 
can Bta-Machlne  Company  for  the  use  of  the  machines." 

The  cash  payment  waa  made  by  Beichert  &  Co.,  and  that  firm 
gave  two  promissory  notes  for  the  balance,  each  for  the  sum  of 
?350,  and  each  dated  February  21,  1898,  one  payable  at  three,  and 
the  other  at  four,  months,  with  interest  at  6  per  c^t.  That  firm 
snbsequently  paid  the  plaintiff  f 285.48  on  account  of  the  first  note. 
The  second  note  never  has  been  paid.  A  true  copy  of  each  of  the 
above-mentioned  inatraments  was  filed  in  the  office  of  the  register 
of  3few  York  on  January  17,  1898.  No  refiling  was  ever  had.  On 
eSeptember  20, 18!i8,  the  plaintiff  sued  Beichert  &  Go.  to  recover  the 
balance  due  on  the  first  note  and  the  whole  amount  6t  the  second 
note.  The  action  was  defended,  the  cause  was  tried,  and  judg- 
ment recovered  by  the  plaintiff,  execution  was  issued  thereupon, 
and  it  was  returned  nnsatisfied.  On  October  25,  18US,  Beichert 
&  Co.  executed  and  delivered  to  this  defendant  a  chattel  mortgage 
on  certain  personal  property.  It  covered  the  machines  in  question, 
which  were  then  in  the  possession  of  the  mortgagors.  Such  chat- 
tel mortgage  was  filed  in  the  office  of  the  register  on  October  27, 
1898.  On  April  14,  1899,  the  chattel  mortgage  was  foreclosed,  and 
the  machines  were  sold  at  public  auction  to  the  defendant  for  |275, 
The  plaintiff  had  no  notice  of  the  chattel  mortgage.  It  demanded 
the  machines  from  the  defendant,  who  also  had  notice  given  him 
at  the  time  of  the  sale  under  the  foreclosure  of  the  mortgage  that 
Beichert  &  Co.  were  not  the  owners  of  the  machines,  and  he  was 
warned  not  to  buy  them. 

Two  questions  are  presented  for  our  consideration.  The  first  re- 
lates to  the  existence  of  a  right  in  the  plaintiff  to  maintain  the  action 
by  reason  of  the  failure  to  reflle  the  two  instruments  under  which 
it  claims.  The  original  filing  continued  those  instruments  in  force, 
as  notice  to  third  parties,  for  a  period  of  one  year  from  the  date  oja 
which  they  were  filed.  If  the  defendant's  right  arose  after  the  ex- 
piration of  that  year,  there  having  been  no  refiling,  under  the  stat- 
ute, of  the  instruments  under  which  the  plaintiff  claims,  his  present 
contention  would  be  corz'ect.  But  his  rights  arose  under  the  chat- 
tel mortgage,  and  not  merely  as  a  purchaser  at  the  sale.  When  he 
took  his  battel  mortgage,  the  instruments  given  to  the  plaintiff 
were  on  file,  and  a  year  had  not  elapsed.  There  was  then  upon 
record  that  evidence  which  informed  him  that  Beichert  &  Co.  were, 
without  authority,  to  include  in  the  chattel  mortgage  the  machines 
which  were  the  subject  of  the  conditional  agreement  between  Beich- 
ert &  Co.  and  the  plaintiff.  What  was  decided  on  that  point  in 
Meech  v.  Patchin,  14  N.  Y.  71,  applies  in  this  case. 

2.  It  is  claimed  by  the  defendant  that  by  bringing  the  action  to 
recover  the  balance  dne  upon  the  notes,  and  by  the  retention  of  the 
money  paid  on  the  first  note,  the  plaintiff  made  an  election  of  reme- 
dies, and,  as  a  consequence  thereof,  abandoned  its  right  to  re- 
( laim  the  property  or  to  assert  ownersiiip  under  the  two  instruments 
tnven  to  it  by  Beichert  &  Co.,  and  that  thus  that  firm  became  vested 
with  the  absolute  title  to  the  property.  This  contention  does  not  ac- 
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cord  with  tiie  terms  of  the  agreement  between  the  parties  to  the 
transaction.  Beichert  &  Co.  were  at  liberty  to  contract,  and  did 
contract,  that  the  title  to  the  machines  shonld  not  be  changed  until 
foil  payment  of  the  notes,  and  to  consent  that  they  should  hold  the 
machines  simply  in  the  relation  of  lessees  thereof,  nntil  the  articles 
were  folly  paid  for.  On  a  submission  of  a  controversy,  we  are  not 
entitled  to  draw  any  inference  whatever,  and  we  can  only  construe 
this  contract  according  to  its  terms  as  made  between  the  parties 
themselves.  Fearing  v.  Irwin,  65  K.  Y.  486.  The  evident  object  of 
both  was  to  secure  to  the  plaintiff  the  full  payment  of  the  whole 
amonnt  of  f 1,070,  and  in  default  of  that  to  allow,  in  any  contingency, 
the  plaintifE  to  repossess  itself  of  the  property.  Beichert  &  Go. 
were  entirely  t;ompetent  to  make  snch  a  ccmtract.  •'Rie  case  differs 
from  those  cited  by  counsel  for  the  defendant  to  the  proposition  that 
the  plaintiff  waived  its  right  of  ownership  when  it  elected  to  sue  to 
recover  the  balance  of  the  purchase  price.  Orcutt  v.  Rickenbrodt, 
42  App.  Div.  238,  59  N.  Y.  Supp.  1008,  was  a  case  in  which,  by  the 
terms  ot  a  special  contract,  the  property  was  to  remain  in  the  vendor 
nntil  the  purchase  price  had  been  fully  paid.  When  the  contract 
was  executed  the  porcliaser  paid  something  on  accoant.  Subse- 
quently tibe  seller  requested  the  purchaser  to  give  a  promissory  note 
for  the  balance  due.  When  that  note  matured,  the  purchaser  sued 
upon  it,  and  thus  plainly  transferred  his  right  from  the  property  to 
a  recovery  upon  the  note.  That  is  not  this  case.  Here  the  notes 
were  given  as  part  of  the  original  transaction,  and  under  the  express 
stipulation  that  the  retention  of  the  title  in  the  purchaser  should 
not  be  affected  by  the  giving  of  the  notes,  nor  until  those  notes  were 
actually  and  absolutely  paid.  Whether  at  the  end  of  legal  proceed- 
ings, or  without  them,  does  not  affect  the  question;  for  there  is 
nothing  inconcdstent  in  suing  upon  the  notes,  with  the  provision  of 
the  contract  that  the  title  to  the  merchandise  should  not  be  changed 
uijtil  the  notes  were  fully  paid.  Wright  v.  Pierce,  4  Hun,.  351,  was 
a  case  under  the  circumstances  of  which  it  was  adjudged  that  there 
was  a  waiver  of  the  terms  of  a  conditional  sale,  where  the  seller 
brought  his  action  to  recover  the  unpaid  purchase  price,  leaving  the 
property  in  the  possession  of  the  purchaser.  -  But  in  that  case  there 
was  no  special  contract  such  as  appears  here. 

We  are  of  the  opinion  that,  under  the  terms  of  the  contract,  the 
I^aintifl's  title  to  the  machines  was  not  changed  by  its  suing  and 
recovering  upon  the  notes,  and  that  there  should  be  judgment  for 
the  plaintiff  for  the  sum  of  f 275,  with  interest  from  April  14,  1899, 
as  asked  for  in  the  submission,  with  costs.   All  concur. 


DUSENBEERT  v.  NEW  YORK,  W.  &  C.  TRACTION  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department   Decauber  S,  1899.) 

1  Stbebt  Railroads— CoKDiTroNAL  FRAKCHrBE— Constrdction— LnirrATioii. 
Under  Railroad  Law,  §  99,  requiring  street  railroads  to  complete  their 
roads  within  three  years  after  obtaining  consent  of  property  owners  to 
build  the  same;  and  section  93,  providing  that  the  local  authorities  may 
cause  their  consent  to  depend  on  conditions  rejecting  secorlty  or  deposit 
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suitable  to  secure  construction,  completion,  and  (deration  within  any  time 
not  exceeding  three  years,— the  construction  and  operation  of  a  street  rail- 
road, not  compteted  within  a  time  &xed  less  than  three  years,  may  be 
enjoined,  when  the  consent  of  a  town's  commisaloner  of  highways  to  such 
construction  was  given  on  condition  that  the  road  should  be  completed  and 
In  nmning  order  within  such  time,  such  condition  being  In  accord  with, 
and  not  against,  the  interest  of  the  local  community  and  public  policy. 

3.  Same— iKjuNcrroN. 

While  legal  proceedlnfra  are  necessary  to  declare  a  forfeiture  of  a  street 
railway's  franchise  for  failure  to  comply  with  a  condition  that,  if  the  road 
shall  not  be  completed  and  in  running  order  within  a  fixed  time,  the 
franchise  shall  cease  and  determine,  yet,  where  no  excuse  ia  shown  for  fail- 
ure to  carry  out  the  condition,  the  construction  and  operation  will  be  tem- 
porarily enjoined,  pending  an  action  to  permanratly  enjoin  for  failure  to 
carry  out  said  conditions. 

-S.  Saue— Consent  ok  Property  Owners — Burden  op  Proof. 

Where,  in  an  action  to  enjolu  the  construction  of  a  street  railroad,  the 
plaintiff  filed  affidavits  specifying  in  detail  wherein  the  defendant  bad 
failed  to  obtain  the  consent  of  the  owners  of  two-thirds  In  value  of  the 
property  bounded  upon  the  street  where  the  road  was  being  constructed, 
required  by  its  franchise,  the  burden  was  on  defendant  to  produce,  and 
clearly  establish,  proof  of  such  consent. 

Appeal  from  special  term,  Westchester  connty. 

Action  bj  Mary  M.  Dasenberry  against  the  New  York,  West- 
chester &  Gonnecticiit  Traction  (Company.  "From,  an  order  denying 
plaintifTs  motion  to  continue  a  temporary  injanction,  she  appeals. 
Seversed,  and  injunction  continued. 

Argued  before  GOODRICH,  P.  J.,  and  OUIXEN,  BABTLETT, 
HATCH,  and  WOODWABD,  JJ. 

Alexander  Cameron,  for  appellant. 
James  C.  Church,  for  respondent 

HATCH,  J.  This  is  a  motion  upon  the  return  of  an  order  to  show 
cause  why  a  temporary  injunction  granted  herein,  restraining  the 
defendant  from  constructing  or  operating  its  railroad  on  any  street 
or  av^ne  in  the  town  of  Eastchester,  in  the  county  of  Westchester, 
shoald  not  be  continued.  The  motion  to  continue  the  temporal? 
injanction  is  rested  upon  two  grounds:  first.  That  the  consent 
given  by  the  commissioner  of  highwa;«  of  the  town  of  Eastchester 
to  the  predecessor  of  the  defendant  to  construct,  maintain,  and 
operate  its  railroad  was  subject  to  a  condition  that  such  road,  its 
branches  and  extensions,  should  be  completed  and  in  running  order 
by  the  Ist  day  of  January,  1897,  else  the  franchise  based  upon  such 
consent  should  cease  and  determine.  It  is  claimed  that  this  condi- 
tion was  not  compiled  with,  and  in  consequence  the  predecessor 
of  the  defendant  forfeited  its  right  to  construct  the  road,  and  that 
the  defendant  has  acquired  no  other  or  different  right  than  it  pos- 
«eflsed,  and  is  th»efore  without  authority  in  law  to  construct  its 
road.  Second.  That,  even  though  it  x>osseBses  such  authority,  yft 
it  has  failed  to  obtain  the  consents  of  the  owners  of  two-thirds 
in  Talue  of  the  property  bounded  upon  the  street  where  it  is  pres- 
ently engaged  in  constructing  its  road.  If  either  or  both  of  these 
contentions  are  well  founded,  then  it  follows  that  the  plaintiff  es- 
tablished a  case  entitling  her  to  have  the  temporary  injunction 
contlnaed. 
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Hie  consent  of  the  commissioner  of  highways  of  the  town  of 

Eastchester  was  given  on  the  12th  day  of  May,  1896,  and  waa  ac- 
cepted by  the  North  Mt.  Vernon  Railway  Company,  the  pi-edeees- 
sor  of  the  defendant,  on  the  27th  day  of  the  same  month.  It  was 
provided  in  the  twelfth  clause  of  such  consent  as  follows:  "That 
if  such  branches  or  extensions  of  said  road  are  not  completed  and 
in  running  order  by  the  first  day  of  January,  eighteen  hundred  and 
ninety-seven,  then  this  franchise  shall  be  forfeited,  and  the  rights 
and  iHivileges  granted  by  it  shall  cease  and  determine,  without 
any  action  or  proceeding,  in  law  or  otherwise."  By  the  thirteenth 
clause  of  the  consent,  it  was  provided  that  such  franchise  should 
become  binding  upon  the  town  of  Eastchester  upon  the  acceptance 
by  said  company  within  30  days  of  the  obligations  and  conditions 
thereof,  and  that  upon  such  acceptance  the  franchise  granted  there- 
by sliould  constitute  the  contract,  and  be  tlie  measure  of  the  rights 
and  liabilities  of  the  town  and  of  the  company,  its  successors  and 
assigns.  It  is  conceded  in  the  record  that  compliance  with  the  con- 
ditions of  this  franchise  wag  not  made  by  the  North  Mt.  Vernon 
Railway  Company  nor  by  the  defendant  If,  therefore,  this  condi- 
tion be  such  as  the  highway  commissioner  of  the  town  had  the  right 
to  impose,  and  if  compliance  therewith  has  not  been  waived,  and 
if  there  exist  no  facts  upon  which  noncompliance  by  the  railroatl 
company  can  be  excused,  then  it  follows  that  this  defendant  has 
no  right  in  the  street,  and  no  franchise  to  construct  and  operate 
its  railroad  thereon.  So  far  as  is  disclosed  by  the  papers  in  oppo- 
sition to  this  motion,  no  excuse  whatever  is  made,  or  attempted  to 
be  made,  for  the  noncompliance  with  the  condition  thus  imposed, 
as  matter  of  fact.  The  defendant  rests  its  claim  solely  upon  tlie 
ground  that  the  condition  imposed  is  void,  and  it  must  stand  or  fall. 
BO  far  as  the  present  right  to  an  injunction  is  concerned,  upon  its 
ability  to  maintain  this  proposition. 

The  determination  below  in  favor  of  the  defendant  proceeded 
upon  the  ground  that  the  consent  vested  in  tlie  defendant  an  ab- 
solute franchise,  which,  having  been  once  vested,  could  not  be  de- 
vested by  a  condition  subsequent,  and  that  a  breach  of  such  condi- 
tion did  not  work  a  forfeiture  of  the  franchise.  This  holding  pro- 
ceeded opon  the  general  doctrine  that  the  breach  of  a  condition  sub- 
sequent, which  is  malum  prohibitum  only,  does  not  defeat  the 
vesting  of  an  estate,  as  it  is  in  its  nature  repugnant  to  the  estate 
which  has  been  granted;  and  this  doctrine  is  undoubtedly  the  law, 
as  stated  by  the  learned  court  below.  It  does  not  follow,  however, 
as  is  recognized  by  the  learned  court,  that  executory  conditions 
which  the  party  has  the  right  to  impose  upon  the  right  or  estcte 
W'hich  it  grants  may  not  be  enforced,  or  but  that,  upon  failure  to 
perf(H*m  such  condition,  the  grantee  becomes  devested  of  the  estate 
which  he  has  received.  The  court  held,  however,  that  the  condition 
which  we  have  heretofore  quoted  was  not  within  the  power  of  tbe 
highway  commissioner  of  the  town  to  impose,  that  for  that  reason 
the  condition  was  void,  and  the  consent  vested  in  the  railroad  com- 
pany an  absolute  franchise.  This  ruling  proceeds  upon  the  ground 
that,  by  virtue  of  the  provisions  of  sections  93  and  99  of  the  rail- 
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road  law,  the  railroad  is  to  be  constructed  within  three  years  after 
the  consents  therefor  have  been  granted,  and  the  conclusion  is 
reached  that  the  statute  itself  famishes  the  only  limitation  as  to 
time  of  construction  which  may  be  lawfully  imposed.  Section  93 
of  the  railroad  law  provides:  'The  local  authorities  may,  in  their 
discretion,  make  their  consent  to  depend  upon  any  further  condi- 
tions respecting  other  or  further  security,  or  deposit,  suitable  to 
secure  the  construction,  completion  and  operation  of  the  railroad 
within  any  time  not  exceeding  the  period  prescribed  in  this  article," 
etc.  We  anderstand  the  rule  to  be  that  where  the  legislature,  in 
the  exercise  of  its  sovereign  power,  has  regulated  the  subject  mat- 
tSTj  it  is  not  competent  for  other  persons  charged  with  the  duty 
of  giving  consent  to  the  i>erformance  of  a  particular  act  to  impose 
other  or  different  conditions,  as  such  conditions  will  be  deemed 
opposed  to  a  sound  public  policy.  Beekman  v.  Third  Ave.  B.  Co., 
153  N.  Y.  144,  47  N.  E.  277. 

The  question  which  confronts  us  is  whether  the  legislature,  in  the 
exercise  of  its  authority,  has  imposed  an  absolute  rule  of  limitation 
as  to  the  time  within  which  a  railroad  shall  be  constructed  after 
it  has  obtained  the  consent  of  the  proper  authorities  for  its  con- 
strnction,  or  whether  the  persons  or  body  authorized  to  give  the  con- 
sent may  impose  a  condition  that  it  shall  be  constructed  within  a 
shorter  time.  -  It  is  to  be  observed,  in  construing  this  statute,  that 
by  its  terms  a  forfeitnre  may  be  worked  nnless  the  railroad  con- 
strocts  within  the  period  limited  thereby.  There  is  nothing  in  the 
statute  which  places  any  limitation  whatever  on  the  time  when  the 
constmction  must  be  made.  Its  provision  is  that  unless  within  the 
given  period  it  does  construct  such  failure  may  work  a  forfeiture. 
If  the  persons  or  body  possessed  of  the  power  to  give  consent  may 
not  impose  any  condition,  then  such  persons  or  body  are  limited  in 
authority  to  grant  or  deny.  But  such  is  evidently  not  the  purimse 
of  the  statute;  for  therein  is  reserved  the  right  to  secure  the  con- 
struction, completion,  and  operation  of  the  railroad  within  any  time 
not  exceeding  the  period  prescribed  by  the  statute,  and  also  upon 
such  further  conditions  as  will  be  for  the  public  interest.  It  would 
seem  as  if,  by  the  very  language  of  the  statute,  a  condition  might 
be  imposed  by  the  persons  or  body  giving  the  consent  in  respect 
to  the  particular  matter  of  construction,  the  only  limitation  thereon 
being  that  they  would  not  be  authorized  to  extend  the  time  beyond 
three  years,  the  period  prescribed  by  the  statute;  and  such  seems 
to  be  the  clear  reading  of  section  93  of  the  railroad  law.  If,  how- 
ever, we  limit  the  authority  granted  by  the  statute  to  impose  the 
condition  to  such  as  may  be  for  the  public  interest,  which  is  clearly 
conferred,  then  we  come  to  the  consideration  of  whether  the  impo- 
sition of  a  condition  that  the  railroad  shall  be  constructed  within  a 
shorter  period  than  that  provided  by  the  statute  is  against  public 
policy.  So  far  from  being  in  contravention  of  the  public  policy  of 
the  state,  we  think  it  may  clearly  be  upheld  thereunder.  The  evi- 
dent purpose  of  the  statute,  which  [n^ovides  that  a  forfeiture  may  be 
worked  if  the  construction  be  not  made  in  three  years,  was,  among 
other  things,  to  prevent  speculation  in  franchises  by  corporations 


Digitized  by  Google 


424  61  NEW  YORK  SUPPLEMENT  ^Up.  Ct. 

and  96  New  York  State  Reporter. 

which  had  no  intention  of  contstmctlng  the  road  when  the  grant  vas 

obtained,  but  held  the  same  for  the  purpose  of  sale  to  those  desiring 
to  construct.  In  practice,  this  has  prevented  the  construction  of  a 
road  which  the  welfare  of  the  public  required ;  corporations  desiring 
to  construct  have  been  denied  the  right  by  reason  of  such  obstacle; 
the  community  has  been  deprived  of  the  benefits  which  it  expected 
would  accrue  from  the  grant;  and  the  basis  of  benefit  to  the  pabllc 
upon  which  the  grant  rests,  and  which  furnishes  the  only  baais  upon 
which  it  may  be  supported,  is  entirely  defeated.  The  common  his- 
tory connected  with  the  acquirement  of  franchises  from  public  bodies 
furnishes  abundant  authority  in  support  of  this  statement.  It  is 
not  difficult  to  see  that  conditions  may  exist  where  the  public  de- 
mand for  the  coDstructiou  of  a  railroad  is  urgent,  and  where  the 
necessities  of  the  community  require  that  it  be  immediately  done. 
The  public  have  the  right  to  demand  that,  as  they  give  a  franchise 
valuable  in  character,  their  needs  and  necessities  ^11  be  accom- 
modated as  soon  as  reasonable  diligence  will  permit.  In  many  cases 
several  corporations  are  sui^iants  for  a  franchise;  and  it  would  be 
singular,  indeed,  if  a  community  might  not  impose  a  condition  by 
which  its  welfare  would  be  promoted,  if  it  could  find  among  those 
suing  for  the  franchise  one  that  would  construct  with  more  dispatch 
than  the  statute  required  to  prevent  the  working  of  a  forfeiture.  The 
controlling  motive  for  the  granting  of  a  consent  might  be  the  ^>eedy 
construction  of  the  road,  and  to  hold  that  a  commuoity  might  not 
impose  such  a  condition  would  be  to  deny  it  the  right  to  contract  for 
the  public  interest.  To  claim  that  such  a  condition  is  against  the 
interest  of  the  community,  and  therefore  void,  as  against  public 
policy,  is  to  ignore  the  facts,  and  vest  in  the  railroad  company  power 
to  defeat  the  very  object  which  the  interest  of  the  commonity  re- 
quires for  its  good. 

It  is  to  be  borne  in  mind  that  no  railroad  company  is  required  to 
take  any  franchise.  No  compulsory  process  can  be  issued  which 
compels  it  to  constinict  a  railroad,  unless  it  voluntarily  assumes  such 
obligation.  It  does  not  commend  itself  to  good  morals  to  permit  & 
corporation  to  accept  a  franchise  with  a  full  nnderstan^ng  of  its 
terms,  and  which  it  has  been  the  moving  party  in  obtaining,  and 
then  permit  it  to  violate  the  condition  upon  which  it  was  granted, 
^leprive  a  community  of  that  which  it  had  the  right  to  expect,  in- 
convenience the  public,  and  then  say  that  the  condition  impeded  was 
void,  as  being  against  public  policy.  As  we  view  the  statute,  and 
the  purpose  which  it  sought  to  accomplish,  we  think  that  its  (H*oper 
construction  is  to  confer  upon  the  persons  or  body  aathoriced  to  give 
the  consent  the  authority  to  impose  a  condition  requiring  it  to  con- 
struct its  railroad  within  a  less  period  than  the  limit  pr^ribed  by 
the  statute;  and  as  the  railroad  is  in  no  sense  misled,  and  is  the 
moving  power  in  secnring  the  consent,  it  does  not  lie  in  its  mouUi  to 
say  that  the  condition  which  it  voluntarily  assumed  is  void  and  un- 
enforceable. We  have  recently  had  occasion  to  examine  this  ques- 
tion in  principle,  and  have  reached  a  conclusioa  in  consonance  with 
the  views  above  expressed.  Gaedeke  t.  Bailroad  Co.,  43  App.  Div. 
614,  60      Y.  Supp.  5i)S.  In  adopting  such  Tiew,  we  bnt  followed 
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the  caae  of  People  v.  Barnard,  HO  N.  Y.  548,  18  N.  E.  354,  where  the 
court  of  appeals  announced  this  doctrine  in  the  following  language: 
**TJnder  this  act,  and  under  the  constitutional  proTisions  applicable 
to  the  constrnction  of  street  railways,  the  municiptU  authorities  hare 
the  abBolnte  po^er  to  grant  or  withhold  their  consent  to  the  con- 
atraction  of  street  railways;  and  they  may  impose  any  conditions, 
howeTer  onerous  and  difficult  to  perfonn,  which  seem  to  them,  in 
the  exercise  of  their  discretion,  to  be  proper,  as  the  terms  upon  which 
their  consent  will  be  given."  And,  further:  "If  it  should  turn  out 
that  it  could  not  comply  with  the  terms  of  the  grant  in  the  respect 
mentioned,  the  result  would  simply  be  that  it  would  be  exposed  to 
the  forfeiture  of  its  franchises  and  rights."  The  court  below  based 
its  decision  upon  In  re  Kings  Go.  £1.  B.  Co.,  106  K.  Y.  97,  18  N.  E. 
18,  and  the  learned  counsel  for  the  respondent  urges  this  case  upon 
our  attmtion  on  this  ai^)eal  aa  authority  concluslTe  in  Ws  fbror. 
We  think  the  cases  are  clearly  distinguishable.  In  that  case  the 
statnte  rested  in  the  commissioners  aj^inted  under  the  act  au- 
thority to  determine  the  necessity  of  the  proposed  railroad,  to  locate 
the  same,  and  to  impose  a  limitation  as  to  the  time  in  which  the 
road  shoidd  be  constructed.  The  common  council  of  the  city,  in 
granting  its  consent,  undertook  to  impose  other  and  different  con- 
ditions, and  the  court  held  that  these  conditions,  under  the  scheme 
of  the  statute,  were  unauthorised,  and  c<mBequently  void.  The  court, 
howerer,  held  that,  as  to  tiie  failure  to  construct  those  branches  of 
the  road  within  the  time  prescribed  by  the  commissioners,  it  for- 
feited the  franchise  which  the  company  obtained;  that  as  to  other 
roat^,  to  which  no  time  limit  was  fixed  by  the  commissioners,  there 
was  no  forfeiture  of  any  rights;  and,  as  the  proceeding  in  obtaining 
consents  of  property  owners  was  delayed  by  litigation,  it  furnished 
an  excuse  which  prevented  the  working  of  a  forfeiture  aa  to  other 
branches  not  constructed  within  the  limitation  of  time.  We  find 
nothing  therein  that  at  all  militates  against  the  construction  which 
we  have  placed  opon  this  statute.  As  we  have  seen,  the  time  limit 
of  the  statute  within  which  the  road  must  be  constructed  Is  to  pce- 
rent  the  working  of  a  forfeiture,  and,  by  virtue  of  the  authorlly 
vested  in  the  persons  or  body  authorized  to  give  the  consent,  condi- 
tions may  be  imposed  to  secure  construction  within  any  time  not 
exceeding  the  period  prescribed  by  the  statute;  and,  as  all  condi- 
tions in  furtherance  of  the  public  interest  may  be  imposed,  an  en- 
tirely different  sch^e  is  presented  from  that  which  was  under  con- 
sideration by  tiie  court  in  the  case  last  cited. 

While  the  language  of  the  twelfth  clause  of  the  consent  is  broad 
enon^  in  terms,  ipso  facto,  to  work  a  forfeiture  without  any  le^ 
ivoceeding,  yet  we  apprehend  that  such  force  and  effect  should  not 
be  given  to  it.  It  may  very  well  be  that  conditions  have  existed 
which  furnished  a  legal  excuse  to  the  railroad  company  for  not  com- 
plying therewith.  It  was  competent  for  the  commissioner  giving 
the  consent  to  waive  exact  compliance  with  its  terms.  It  is  possible 
that  the  persons  seeking  to  take  advantage  of  the  forfeiture  should 
themselveB  be  estopped  from  insisting  upon  it,  and,  as  the  defend- 
ant* may  make  a  case  which  will  relieve  it  from  the  condition  tiius 
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imposed,  legal  proceedings  are  necessary  to  declare  the  existence  of 
the  forfeitnre.  In  re  Kings  Co.  El.  R  Co.,  105  N.  Y.  120,  13  N.  E.  IS. 
Bnt  as  the  papers  in  opposition  to  this  motion  show  no  excuse,  and 
as  prima  facie,  under  the  operation  of  the  terms  of  the  condition, 
the  defendant  has  no  right  in  the  street,  it  follow^  that  a  case  was 
made  which  entitled  the  plaintiff  to  have  the  temporary  injimction 
continued  pending  the  action. 

We  are  also  of  the  opinion  that  the  defendant  has  not  met  the  affi- 
daTits  of  the  plaintiff,  which  specify  in  detail  wherein  the  defendant 
has  failed  to  obtain  the  consent  of  the  owners  of  two-thirds  in  value 
of  the  property  bounded  upon  the  street  where  it  is  engaged  in  con- 
structing its  road.  The  defendant  was  charged  with  the  duty  of  ob- 
taining these  consents,  and  it  must  be  presumed  to  be  possessed  of 
knowledge  and  of  the  consents  which  gave  it  the  right  to  construct 
the  railroad  in  this  street.  As  it  had  no  right  or  authority  to  con- 
struct until  it  obtained  such  consents,  when  challenged  as  to  its  right 
in  this  respect  it  imposes  no  harsh  role  to  compel  it  to  produce  and 
clearly  establish  such  authority.  The  affidarits  of  the  defendant 
in  this  respect  do  not  fairly  meet  the  case  made  by  the  plaintiff. 
Its  answer  is  mainly  in  the  nature  of  an  argument  based  upon  its 
right  to  have  certain  public  property  credited  to  it  in  the  valuation, 
the  confusion  existing  in  the  assessment  roll,  and  an  attack  upon 
the  plaintiff's  figures  from  which  her  conclusion  is  derived.  Giving 
full  force  to  all  that  has  been  said,  we  are  unable  to  determine  from 
the  papers  whether  the  defendant  has  the  consent  of  the  requisite 
number  of  property  owners  upon  this  street  authorizing  it  to  con- 
struct its  road;  and,  in  view  of  the  direct  statement  contained  in 
the  plaintiff's  affidavit,  we  think  it  was  incumbent  upon  the  defend- 
ant to  make  clear  proof  of  its  authority  in  the  premises.  In  view  of 
the  fact  that  the  road  has  been  constructed  beyond  the  premises  of 
the  plaintiff,  we  should  have  been  inclined  to  the  view  that  all  of 
her  rights  would  have  been  protected  from  further  injury  b.v  re- 
straining the  defendant  in  the  operation  of  its  road ;  but  taking  into 
consideration  the  condition,  and  its  effect,  ajs  we  have  already  dis- 
cussed, we  think  a  case  was  made  where  the  plaintiff  was  entitled 
to  the  continuance  of  the  injunction  pending  the  trial  of  the  action. 
It  follows  that  the  order  should  be  reversed,  and  the  temporary  in* 
junction  be  continned  during  the  pendency  of  the  action. 

Ot&st  reversed,  with  f  10  costs  and  dlBbursemraits,  and  Injunction  continaed, 
with  tlO  costs  to  abide  the  event  All  concur. 


POTTER  V.  SACHS. 
(Supreme  Court,  Appellate  Division.  First  Department   December  8,  1899.) 

1.  MOBTOAOBS— FORBOLOSDRB—PURCBABE  BY  TrCSTBE'S  WiFE- 

The  title  acquired  by  a  married  woman  by  purchase  at  a  torecloBur«  sale 
of  premises  on  whlcb  her  husband  holds  a  second  mortgage  as  trustee  la 
not  voidable,  as  equivalent  to  a  purchase  by  the  huaba^  £or  he  has  no 
control  over  his  wife's  estate. 
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2,  VSHDOR  AND  PoRCHABKB— NOTICK. 

A  purchaser  of  real^  Is  chargeable  with  the  constructiTe  notice  which 
the  law  Imputes  to  the  records,  anA  not  with  eTerything  be  might  learn 
from  an  examination  of  all  papers  connected  with  the  title. 

Action  bj  Bagene  Clifford  Potter  against  Fabian  Sachs  for  spe- 
cific performance  of  a  contract  for  sale  of  realty.  Submitted  on 
agreed  statement  of  facts  nnder  Code  Giv.  Proc.  §  1279.  Judgment 
for  plaintiff. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Flamen  B.  Candler,  for  plaintifE. 
J.  Frankenheimer,  for  defendant 

VAN  BRUNT,  P.  J.  On  the  25tli  of  November,  1891,  one  William 
Eisenberg,  being  seised  of  the  premises  in  question,  in  fee,  executed, 
together  with  his  wife,  a  mortgage  thereon  to  James  Gordon  Beu- 
nett  and  William  Jay,  as  surviving  trustees  of  Isaac  Bell,  deceased, 
to  secure  the  sum  of  ¥26,000.  Subsequently,  on  the  15th  of  Decem- 
ber, 1891,  said  Kisenberg  conveyed  the  said  premises  to  one  Ulman; 
and  thereafter  Ulman  and  wife  mortgaged  said  premises  to  one 
Hanna  Wolfe  to  secure  the  sum  of  {4,500.   On  the  14th  of  Febrnary, 

1892,  Hanna  Wolfe  assigned  the  last-mentioned  mortgage  to  John 
Zorn,  as  sole  surviving  executor  and  trustee  under  the  will  of  Jo- 
hann  Baptist  Baader,  Thereafter,  default  having  been  made  in 
payment  of  the  interest  on  the  mortgage  held  by  said  Bennett  and 
Jay  as  trustees,  an  action  was  brought  by  them  on  the  27th  of 
January,  1803,  to  foreclose  the  same,  in  which  action  John  Zorn, 
as  Bole  surviving  executor  and  trustee  of  Johann  Baptist  Baader, 
was  made  a  party  defendant,  and  was  duly  served  with  the  sum- 
mons and  complaint,  and  dnly  apjieared  in  such  action  by  attorneyt. 
Sach  proceedings  were  had  therein  that  on  the  20th  of  April,  1893, 
a  judgment  of  foreclosure  was  entered;  and  on  the  9th  of  June, 

1893,  the  premises  were  sold  at  public  auction,  by  the  referee  named 
in  the  decree  of  foreclosure,  to  Frances  Zorn,  wife  of  the  said  John 
Zorn,  for  the  sum  of  f29,050,  she  being  the  highest  bidder  therefor. 
The  referee  subsequently  conveyed  said  premises  to  said  Frances 
Zorn  by  deed  dated  and  recorded  June  29,  1893.  As  part  of  the 
consideration  for  the  purchase  of  said  premises,  the  said  Frances 
Zorn  and  John  Zorn  executed  and  delivered  to  said  Bennett  and 
Jay,  as  trustees,  a  purchase-money  mortgage  in  the  sum  of  |26,000, 
dated  and  recorded  on  the  same  day  as  said  deed.  The  balance  of 
the  purchase  price,  f3,050,  was  paid  by  said  Frances  Zorn  in  cash. 
Part  thereof  was  used  by  the  referee  in  payment  of  the  expenses  of 
the  sale,  of  the  interest  due  on  the  mortgage  foreclosed  by  said  trus- 
tees, the  costs  of  the  foreclosure  suit,  and  taxes  and  water  rates; 
and  the  balance,  amounting  to  |336.90,  was  deposited  by  the  referee 
in  the  office  of  the  chamberlain  of  the  city  of  New  York,  as  required 
bj  the  foreclosure  judgment.  The  referee  dnly  made  his  report 
of  sale,  which  was  dnly  filed  in  the  ofBce  of  the  clerk  of  the  connty 
of  New  York  on  the  3d  of  July,  1893;  and  an  order  was  subsequent- 
ly made  and  ent^ed,  upon  consent  of  all  the  parties  to  the  action, 


Digitized  by  Google 


i 


428  61  NEW  YORK  SUPPLEMENT  ^Up.  Gt. 

and  K  New  York  State  Reporter. 

conflrming  said  report  In  March,  1894,  Frances  Zom,  in  contiid- 
eratioa  of  fl  and  exchange  of  property,  conveyed  the  premiseB  in 
queBtion  and  other  property  to  Daniel  E.  Norcross  by  deed  dated 
March  9,  1894,  and  recorded  March  13,  1894,  and  thereupon  deliv- 
ered possession  of  said  premises  to  said  Norcross,  who  on  the  16th 
of  April,  1894,  together  with  his  wife,  conveyed  said  premises  to 
Frank  W.  Belmont  by  deed  dated  and  recorded  April  16,  1894.  On 
or  about  April  20,  1894,  Belmont  and  wife,  in  consideration  of  |1 
and  exchange  of  property,  conveyed  said  premises  to  the  plaintiff 
herein  by  deed  dated  and  recorded  April  20,  1894,  subject  to  said 
mortgage  of  f26,000  and  interest  The  plaintiff  was  the  purchaeer 
of  the  premises  in  good  faith,  for  value,  and  without  any  notice 
whatsoever,  save  such  notice  as  the  law  might  impute  to  him  from 
the  matters  of  record  above  set  forth.  The  plaintiff  thereupon 
went  into  possession  of  the  premises,  collected  the  rents,  issues, 
and  profits  thereof,  and  paid  the  taxes  and  insurance  on  said  prem- 
ises, and  the  interest  on  said  mortgage.  The  submission  also  con- 
tains the  provisions  of  the  last  will  and  testament  of  Johann  Bap- 
tist Baader,  deceased,  nnder  which  the  said  John  Zorn  was  the  sole 
surviving  executor  and  trustee.  In  February,  1896,  an  order  wan 
duly  made  and  entered  by  one  of  the  surrogates  of  the  county  of 
New  York  revoking  the  letters  testamentary  issued  to  said  Zorn, 
and  appointing  Bernard  H.  Arnold  as  substituted  trustee.  Said 
Arnold  duly  qualified  as  such  substituted  trustee,  and  thereafter 
filed  a  claim  to  the  surplus  monpy  deposited  with  the  chamberlain 
as  aforesaid;  and  such  proceedings  were  had  that  such  surplus 
money  was  awarded  to  said  Arnold  as  substituted  trustee,  and  sub- 
sequently paid  to  him  by  the  chamberlain.  On  the  20th  of  Feb- 
ruary, 1899,  the  plaintiff  entered  into  a  contract  with  the  defend- 
ant for  the  sale  and  purchase  of  the  property  in  question.  At  th<' 
time  of  the  execution  and  delivery  of  said  contract,  the  defendant 
paid  to  the  plaintiflF  the  sum  of  $1,000. 

The  defendant  objects  to  the  title  because  the  wife  of  John  Zorn. 
the  trustee  nnder  the  last  will  and  testament  of  Johann  Baptist 
Baader,  and  the  holder  of  the  second  mortgage  upon  said  premises, 
became  the  purchaser  at  the  foreclosure  sale  of  the  first  mortgage 
as  above  stated;  and  the  question  submitted  here  is  whether  such 
objection  is  well  founded.  There  seems  to  be  no  question  that,  prior 
to  the  deprivation  of  a  husband  of  all  right  and  interest  In  his  wife's 
real  estate,  the  objection  in  question  would  have  been  considered  to 
be  of  such  character  as  would,  if  known  to  the  purchaser,  render 
the  title  unmarketable.  The  reason  of  this  rule  undoubtedly  was 
that  the  husband,  during  the  lifetime  of  the  wife,  could  reduce  to  his 
own  possession  the  personal  property  of  his  wife,  and  was  entitled 
to  the  possession  of  her  real  estate,  and  to  the  rents,  issues,  and 
profits  thereof,  and  upon  her  death,  if  they  had  had  living  children, 
to  such  possession  and  to  such  rents,  issues,  and  profits  during  his 
life;  and  he  would  therefore,  to  a  certain  extent,  be  the  actual  pur- 
chaser, she  having,  without  his  consent,  no  means  wbatev«r  which 
she  could  devote  to  such  purpose.  But  it  is  difficult  to  see  how,  un- 
der the  present  condition  of  the  law,  any  such  rule  can  be  invoked. 
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The  wife  has  the  absolute  control  of  her  personal  and  real  estate. 
She  may  dispose  of  it  as  she  pleases, — even  contrary  to  the  will  of 
her  husband.  If  she  desires  to  purchase  real  estate,  her  hnsband 
has  no  power  to  prevent,  as  he  has  no  control  either  of  her  actions 
or  of  her  estate.  Under  these  circumstances,  the  reaBon  of  the  rule 
which  previously  existed  has  entirely  disappeared.  There  is  no  re- 
lation existing  between  husband  and  wife  which  prevents  the  wife 
from  doing  that  which  she  pleases  with  her  own.  A  woman  is 
placed  under  no  disabilily  by  reason  of  coverture.  She  is  now  the 
absolate  mistress  of  her  own  property.  She  may  invest  it  as  she 
pleases;  she  may  sell  it  as  she  pleases;  and  unless  it  is  shown  that 
some  wrong  has  been  done  by  her  conniving  with  her  husband, 
which  has  come  or  ought  to  have  come  to  the  knowledge  of  the  pur- 
chaser, it  seems  to  us  that  he  gets  a  perfect  title. 

Furthermore,  it  appears  that  the  purchaser  in  this  case  had  no 
knowledge,  except  such  as  an  lamination  of  the  records  would 
have  disclosed,  of  the  existence  of  the  alleged  cloud  upon  the  title. 
It  is  urged  that,  as  an  examination  of  the  records  with  reference 
to  thia  title  might  have  disclosed  these  facts,  knowledge  thereof  is 
imputed  to  him,  upon  the  ground  that  every  purchaser  of  real  es- 
tate is  presumed  to  have  examined  the  title,  and  is  presumed  to 
have  knowledge  of  every  fact  disclosed  by  the  record,  or  to  which 
an  inquiry  suggested  by  the  record  would  have  led.  And  the  case 
of  Moot  V.  Association,  157  N.  Y.  209,  52  N.  E.  1,  is  cited  to  sup- 
port this  proposition.  An  examination  of  that  case  shows  that  no 
such  proposition  as  is  contended  for  was  announced  by  the  court. 
In  the  case  cited,  the  contract  provided  for  the  delivery  of  a  deed 
conveying  a  good  and  satisfactory  title  on  a  certain  day,  and  mak- 
ing time  of  the  essence  of  the  contract.  It  also  contained  a  provi- 
sion that  the  vendor  would  furnish  a  search  truly  showing  the  con- 
dition of  the  title.  Such  a  search  was  furnished,  which  presented 
an  apparent  discrepancy  of  -description,  but  waa  accepted  by  the 
purchaser  without  objection.  On  the  day  for  performance  the  ven- 
dor duly  tendered  a  deed,  and  the  purchaser  rejected  the  same  up- 
on the  ground  that  the  vendor's  title  was  not  satisfactory,  and  that 
the  insufiSciency  of  the  search  furnished  was  a  breach  of  the  con- 
tract. Upon  the  day  for  performance,  the  vendor  actually  had  a 
good  title;  the  apparent  defect  having  been  duly  amended  in  the 
judgment  roll,  which  the  purchaser  would  have  discovered,  had  he 
made  an  examination  of  the  title.  It  was  held  that  the  purchaser 
would  not  be  released  from  his  contract,  and  would  not  be  allowed 
to  recover  the  portion  of  the  purchase  price  paid  by  him,  and  his 
disbursements  for  examining  the  title;  and  it  is  in  this  connection 
that  the  court  uses  the  language  quoted.  It  is  clear  that  all  that 
the  court  intended  to  say  was  that  where  a  party  oflFers  an  objec- 
tion to  a  title,  which  upon  an  examination  of  the  record  will  be 
shown  to  have  been  obviated,  be  is  in  no  condition  to  avail  himself 
of  the  apparent  defect  Records  give  constructive  notice  to  the 
extent  provided  by  the  statute  and  rules  of  law,  but  no  further. 
A  party  has  the  right  at  his  own  risk  to  purchase  the  title  to  prem- 
ises without  examination.  He  has  that  constructive  notice  which 
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the  law  imputes,  not  of  everything  that  he  might  have  learned  had 
he  read  all  the  papers  connected  with  the  title. 

We  are  therefore  of  opinion  that  the  title  proffered  to  the  de- 
fendant was  good,  80  far  as  the  objection  taken  was  concerned,  and 
that  the  plaintiff  is  entitled  to  judgment  Judgment  ordered  ac- 
cordingly, with  costs.  All  concur. 


In  re  PURDT'S  WILL. 
(Supreme  Court,  Appellate  Division,  First  •  Department  December  S,  188&.) 

1.  WiLir— ExKcunON. 

A  lost  will  was  sought  to  be  proved  by  tbe  attesting  witnesses,  who 
testified  that  an  unsigned  paper,  declared  by  deceased  to  be  bJs  will,  was 
signed  by  them,  and  then  signed  by  him  In  the  presence  of  one  of  them 
only.  Held,  that  It  was  not  execute]  so  as  to  be  entitled  to  probate  under 
2  Rev.  St  p.  63,  S  40,  requiring  the  testator  to  sign  In  the  presence  of  each 
witness,  or  acknowledge  his  signature  to  them. 

a.  Same— Pbobate— CoKTBiiTS  or  Lost  Will. 

The  probate  of  a  lost  will  will  be  refused,  under  Oode  CIt.  Proc  f  1865, 
requiring  tbe  provisions  of  such  wills  to  be  "clearly  and  distinctly  proved," 
where  one  of  the  attesting  witnesses  swore  that  the  decedent  devised  all 
his  estate  to  bis  mother  and  to  her  heirs,  and  the  other  that  the  devise  was 
to  her  heirs,  and  there  was  no  evidence  that  there  were  not  oth^  l^ades. 

Appeal  from  surrogate's  court,  New  York  county. 

In  the  matter  of  proving  the  last  will  and  testament  of  Augustus 
M.  Purdy,  deceased.  From  a  decree  of  the  surrogate  (55  T.  Su^. 
644)  refusing  probate,  the  proponent  appeals.  AfBrnied. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 

McLaughlin,  and  ingraham,  jj. 

Robert  A.  R  Dayton,  for  appellant. 
Robert  E.  Deyo,  for  respondents. 

INQRAHA!M,  J.  By  this  proceeding  the  proponent  attempted  to 
IMTobate  an  alleged  lost  or  destroyed  will  of  Augustus  M.  Purdj-,  de- 
ceased. The  surrogate  denied  tbe  application  upon  two  grounds: 
First,  that  the  due  execution  of  the  proposed  wiU  was  not  proved; 
and,  second,  that  the  provisions  of  the  alleged  will  were  not  clearly 
and  distinctly  proved,  as  required  by  section  18G5  of  the  Code  of  Civil 
Procedure.  We  agree  with  the  surrogate  in  the  conclusion  at  which 
he  arrived,  and  have  little  to  add  to  the  very  satisfactory  opinion 
stating  the  reasons  for  his  conclusion. 

By  section  2586  of  the  Code  this  court  is  given  the  same  power  as 
is  given  the  surrogate  to  determine  the  facts.  We  have  carefully 
examined  the  evidence  befoi^e  the  surrogate,  and  concur  in  Uie  con- 
clusion that  he  reached.  The  will  was  sought  to  be  proved  by  the 
testimony  of  two  witnesses,  William  Lee  and  Richard  Fooler.  Lee 
testified  that  he  could  not  particularly  specify  the  time  that  he  signed 
a  will  at  the  request  of  the  deceased,  but  that  it  was  some  time  in  the 
spring  of  1892;  that  the  witness  was  employed  as  a  night  porter  in 
the  Cumberland  Apartment  House,  in  which  the  deceased  then  re- 
sided; that  one  evening,  between  7  and  8  o'clock,  the  deceased  came 
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down  to  the  basement  of  the  apartment  house,  with  the  levator 
man,  and  asked  the  n  ituess  to  sign  a  paper,  stating  that  it  was  a  will; 
that  the  witness  and  the  elevator  man  signed  the  paper,  and  asked 
no  questions;  tliat  Air.  Purdy,  the  deceased,  signed  his  name  to  the 
paper  after  the  witness  and  the  elevator  man  each  signed  his  name; 
that  the  deceased  told  the  witness  that  it  was  a  will,  and  that  it 
might  be  some  good  some  time  or  other,  and  perhaps  it  might  not. 
The  other  witness.  Fooler,  testified  that  in  the  spring  of  1802,  about 
March  or  April,  one  evening  about  half  past  8  or  9  o'clock,  the  de- 
ceased came  to  the  elevator  man  with  the  paper  in  his  hands,  and 
said:  "This  is  mj  will.  I  should  like  to  have  yon  and  the  watchman 
sign  it  for  me;''  that  the  witness  and  the  watchman  signed  it;  that 
the  deceased  did  not  sign  it  in  the  presence  of  the  witness;  that  the 
other  witness  signed  in  his  presence,  but  the  witness  did  not  see  the 
name  of  the  deceased  attached  to  the  will  when  he  signed  it;  and 
that  after  the  paper  was  signed  the  deceased  took  it  to  his  apartanent, 
— went  up  in  the  elevator  with  the  witness.  There  was  no  evidence 
that  there  was  attached  to  this  instrument  an  attestation  clause; 
that  the  deceased  either  acknowledged  his  signature  or  signed  the 
instrument  in  the  presence  of  both  witnesses,  or  that  when  the  will 
wa8  signed  by  the  witnesses  the  deceased's  signature  was  attached 
to  it.  One  of  the  witnesses  expressly  testifies  that  the  will  was  not 
signed  in  his  presence,  and  that  when  he  signed  it  there  was  no  sig- 
nature attached  to  it.  The  other  witness  testifies  that  the  deceased 
signed  the  will  after  it  was  signed  by  both  witnesses. 

In  re  Mackay's  Will,  110  K.  Y.  611, 18  N.  E.  433, 1  L.  R.  A.  491,  it 
was  held  that:  ' 

"Tlie  formalities  prescribed  hy  the  statute  are  safeguards  thrown  around  the 
testator  to  prevent  fraud  and  Imposltiou.  To  this  eud,  the  witnesses  should 
*'ither  see  the  testator  subscribe  lils  name,  or  he  should,  the  signature  being 
visible  to  him  and  to  them.  acknowIo<lKe  It  to  be  his  signature.  Otherwise, 
imposition  migbt  be  possible,  and  Bometlmes  the  purpose  oC  the  statute  might 
be  frustrated." 

In  Lewis  t.  Lewis,  11  N.  Y.  221,  it  was  held  that  a  signature 
"neither  seen,  identified,  nor  in  any'manner  referred  to  as  a  separate 
and  distinct  thing,  cannot,  in  any  just  sense,  be  said  to  be  acknowl- 
f-dged  by  a  reference  to  the  entire  instrument  by  name,  to  which  the 
signature  mav  or  mav  not  be  at  the  time  subscribed";  and  in  Mitchell 
v.  Mitchell,  16  Hun.  97,  affirmed  in  77  N.  Y.  596,  it  was  held  that  the 
will  was  not  proiicrly  executed,  for  the  reason  that  one  of  the  wit- 
nesses did  not  see  the  testator's  signature,  "and  as  to  that  witness 
there  was  not  a  sntticient  acknowledgment  of  the  signature,  or  a 
proper  attestation." 

The  statute  with  reference  to  the  manner  of  executing  wills  pro- 
vides that: 

"Snch  subscription  shall  be  made  by  the  testator,  In  the  presence  of  each  of 
the  attesting  witnesses,  or  shall  be  acknowledged  by  him  to  have  been  so  made, 
to  each  of  the  attesting  witnesses."   2  Rct.  St.  p.  63,  S  40. 

In  this  case  there  was  no  evidence  that  the  signature  was  made  in 
the  {H%sence  of  but  one  witness,  and  to  neither  of  the  witnesses  did 
the  testator  acknowledge  his  signature.   Thei'e  was  no  proof  of  an 
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atteBtation  danee  stating  that  the  testator  had  signed  the  will  in 
the  presence  of  the  witnesses,  or  had  acknowledged  his  signature  to 
each  of  the  witnesses;  and  in  the  absence  of  distinct  testimony  that 
the  will  was  either  signed  in  the  presence  of  the  witnesses,  or  was 
acknowledged  bj  the  testator  to  be  his  signature  to  the  instmment, 
the  requirements  of  the  statute  are  not  complied  with. 

Nor  do  we  think  that  the  proof  of  the  contents  of  the  will  met  the 
requirements  of  section  1865  of  the  Code,  before  referred  to.  It  is 
there  provided  that  the  plaintiff  is  not  entitled  to  a  judgment  estab- 
li^ng  a  lost  or  destroyed  will  unless  the  will  was  In  existence  at  the 
time  of  the  death  of  the  testator,  and  its  {vovisions  are  clearly  and 
distinctly  proved  by  at  least  two  credible  witnesses.  The  witnesses 
called  to  prove  the  contents  of  tbe  will  seemed  to  have  had  but  one 
fact  impressed  upon  their  minds,  and  that  was  that  the  decedent's 
father  was  not  mentioned.  One  of  the  witnesses  stated  that  the 
paper  devised  and  bequeathed  all  the  decedent's  personal  estate  to  his 
mother  and  to  her  heirs  and  assigns.  The  other  witnesses  swore  that 
the  devise  and  beqnest  was  to  the  heirs  at  law  of  the  deceased's 
mother.  But  none  of  tiiem  attempt  to  give  the  exact  language  used 
in  tiie  will,  and  there  is  no  evidence  to  show  that  there  were  not  other 
l^acies  than  that  to  the  testator's  mother,  or  his  mother's  heirs  and 
assigns.  Taking  all  the  evidence  together,  it  is  far  from  being  clear 
and  distinct  i^oof  of  the  contents  of  the  will,  and  it  is  not  such  as 
to  justify  a  decree  establishing  the  instrument  to  be  a  last  will.  It 
would  be  impossible  to  insert  in  the  decree  the  substance  of  this  will, 
as  the  substance  of  it  was  not  proved. 

We  think  that  the  decree  was  right,  and  should  be  affirmed,  with 
costs.  All  concur. 


PEOPLB  ex  ret  8UTPHBN  T.  FEITNEB  et  sL 

(Supreme  Ooort,  App^te  Division,  First  Department  December  S,  1889.) 

1.  Taxation-— ABSKSsuBirr—CEnTiosARt. 

Where  no  more  Is  disclosed  on  the  review  of  an  assessment  by  certiorari 
than  relator's  mere  claim  to  Inequality  and  overvaluatioo  In  the  appraise- 
ment sworn  by  the  assessor  to  be  fair,  and  the  facta  on  which  the  claim 
of  inequality  Is  based  do  not  appear,  the  assessment  will  not  be  disturbed. 

1  Sahb. 

Where  a  taxpayer  applies  for  the  correction  of  an  assessment,  mider 
Greater  New  York  Charter,  §  806,  requiring  him  to  state  to  the  commls- 
Bloners  the  grounds  of  his  objection  in  writing,  he  must  not  only  make  a 
formal  complaint  of  the  assessment,  but  be  must  substantiate  it  witb  aver- 
ments or  evidence  showing  that  It  has  some  support,  and  state  tbe  facta  to 
tbe  commissioners,  or  he  cannot  require  tbe  court,  on  certiorari,  to  allow 
an  original  Inquiry,  under  Laws  1896,  c.  906,  8  253,  authorizing  It  to  take 
evidence  where  testimony  appears  necessary  to  the  proper  disposition  of  the 
matter. 

Barrett,  J.,  dissenting. 

Appeal  from  special  term,  New  Tork  county. 
Certiorari  by  the  people,  on  relation  of  John  S.  Sutphen,  against 
Thomaa  L.  Feitner  and  others,  as  commissioners  of  taxes,  etc.,  to 
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review  an  assessment  on  relator's  real  property.  From  an  order 
quashing  tlie  writ  (58  N.  Y.  Supp.  869),  relator  appeals.  Aflfirmed. 

Argued  before  VXN  BRUNT,  P.      and  BAKREXT,  RUMSEY, 
PATTERSON,  and  O^RIEN,  JJ. 

U.  W.  Tompkins,  for  appellant. 
Jas.  M.  Ward,  for  respondents. 

PATTERSON,  J.  The  relator  obtained  a  writ  of  certiorari  to 
reriew  the  action  of  the  commissioners  of  taxes  and  assessments  of 
the  city  of  New  York  in  fixing  the  value,  for  the  purposes  of  tax- 
ation ior  the  year  1898,  of  certain  real  estate  owned  by  him  situate 
on  Biverside  drive,  between  Seventy-Second  and  Seventy-Third 
streets,  in  the  borough  of  Manhattan.  In  the  petition  for  the  writ 
the  relator  claimed  error  in  the  assessment  for  ov^aluation  and 
for  inequality.  In  their  return  the  commissioners  presented  a 
statement  of  their  acts  and  proceedings,  setting  forth  the  method 
pursued  in  fixing  the  value  of  lands,  including  the  relator's,  name- 
ly, that  the  appraisement  th»%of  was  made  by  a  deputy  tax  com- 
missioner,  who  stated,  under  oath,  that  he  had  examined  every 
house,  boilding,  lot,  etc.,  within  his  district,  and  what  in  his  judg- 
ment such  property,  ^ander  ordinary  circumstances,  would  sell  for 
•    •  The  return  iUso  refers  to  the  making  of  the  annual 

books,  and  the  assessment  rolls  pr^red  therefrom,  the  entry  of 
the  relator's  lots  on  such  books  by  block  and  lot  numbers,  and  the 
sums  fixed  upon  as  the  value  of  such  lots,  respectively.  It  then 
sets  forth  that  the  relator,  <m  or  about  April  28, 1895,  made  to  the 
commissioners  an  application  in  writing  expressive  of  his  dissat- 
isfaction with  the  amount  of  the  assessment  of  his  property,  and 
asking  that  it  be  reduced,  and  that  writing  is  annexed  to,  and  forms 
part  of,  the  return.  It  states,  after  referring  to  the  property  as 
vacant  lots,  as  follows:  "He  [the  relator]  finds  that  the  same  has 
been  assessed  on  the  assessment  roll  of  1898  at  a  valuation  of  $145,- 
€00,  whereas  the  same  should  not  have  been,  in  his  judgment,  val- 
ued at  more  than  |69,000^  to  be  in  proportion  to  the  assessed  value 
of  adjacent  property  and  in  accordance  with  the  marketable  value 
thereof."  It  further  states  that  "the  market  value  of  the  property 
has  not  increased  since  1895,  and  the  ability-  to  sell  the  property 
has  in  fact  decreased.  The  property  was  assessed  for  the  year 
1895  at  $57,000,  being  increased  to  $69,000  for  the  year  1896.  It  is 
vacant  property,  irr^ular  in  shape,  and  produces  no  income.  Is 
rock  at  the  curb  line,  covering  all.  He  therefore  asks  that  the  same 
may  be  reduced  to  the  amount  stated."  The  commissioners  then 
set  forth  in  their  return  that,  in  order  that  no  injustice  should  be 
done  the  relator,  the^  directed  the  deputy  tax  commissioner  to  re- 
examine the  T^Toperty,  and  to  report  whether  or  not  the  alleged 
^evance  had  any  substance;  that,  in  accordance  with  such  direc- 
tion, a  re-examination  was  made  by  such  deputy  tax  commissions. 
On  May  9, 1898,  he  made  a  written  report  to  them,  in  the  following 
words:  "I  have  re-examined  the  property  referred  to  in  the  within 
application,  and  report  as  follows:  That  the  increases  made  in 
61M.T.S.— 28 
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these  valuations  were  made  to  conf<mn  to  tfae  general  increase 
made  in  this  section,  and  are  fully  justified  by  the  market  value  of 
the  property."  Whereupon  the  commissioners,  'upon  the  evidence 
before  them,  "and  the  relator  having  submitted  no  evidence  in  sup- 
port of  his  allegations,  •  •  •  determined  that  the  assessment 
as  originally  fixed  was  just,  and  therefore  confirmed  it  at  that  flg- 
«re."  The  matter  was  brought  to  a  hearing  at  the  special  term, 
■pon  the  writ,  petition,  return,  and  schedules  annexed  thereto; 
whereupon  the  relator  moved  for  judgment  on  those  papers,  which 
motion  was  denied.  He  then  moved  the  court  either  to  take  testi- 
mony, or  to  order  a  reference  of  the  issues  raised  by  the  petition 
and  return.  '*It  appearing  to  the  court  that  testimony  was  not 
necessary  to  a  disposition  of  the  matter,"  that  motion  was  denied. 
Counsel  to  the  corporation  then  moved  to  quash  the  writ  on  the 
ground  that  it  did  not  appear  that  the  assessment  complained  of 
was  illegal  or  erroneous  or  unequal  for  any  reason  alleged  in  the 
petition,  and  that  motion  was  granted.  The  disposition  the  court 
made  of  the  three  several  motions  is  contained  in  one  order,  from 
which  the  relator  now  appeals. 

^at  the  relator  was  not  entitled  to  judgment  upon  the  papers  as 
presented  to  the  court  at  special  term  is  obvious.  There  was  no 
evidence  upon  which  a  judgment  could  be  founded.  Nor  was  he 
entitled  to  a  reference  of  the  issues.  He  claims,  in  substance,  that 
■nder  section  253  of  chapter  908  of  the  Laws  of  1896,  known  aa  the 
"Tax  Law,''  it  became  the  duty  of  the  court  to  order  a  reference  be- 
cause the  taking  of  testimony  was  necessary  for  a  proper  disposi- 
tion of  tfae  matter.  He  treats  the  proceeding  as  if  it  were  an  origi- 
nal and  independent  one,  in  which  for  the  first  time  evidence  in 
support  of  the  relator's  claims  might  be  offered  or  produced  by 
him.  Support  for  his  contention  is  sought  in  the  recent  decision 
•f  this  court  in  People  ex  rel.  Bronx  Gaa  Co.  v.  Feitner,  43  App. 
Div.  198,  59  K.  Y.  E^upp.  327;  in  which  it  was  held,  in  general 
fect.  that  in  all  cases  of  this  character,  where  an  issue  of  fact  is 
raised,  the  statute  contemplates  that  testimony  shall  be  taken,  and 
that  it  was  never  intended  by  the  legislature  that  issues  raised  by 
the  petition  and  the  return  thereto  should  be  tried  in  any  other 
way;  that  the  petition  is  in  the  nature  of  a  pleading;  and  that, 
where  it  contains  allegations  of  the  grounds  upon  which  the  ob- 
jections to  the  assessment  are  based,  the  terms  tsS.  the  statute  re- 
quiring a  reference,  while  permissive  in  form,  are  nevertheless 
mandatory.  What  was  held  ui  the  Bronx  Gtas  Go.  Case  we  adhere 
but  that  was  a  caae  in  which,  as  the  record  before  the  court 
disclosed,  the  relator  had,  in  the  preliminary  proceedings  before 
the  commissioners  of  taxes,  complied  with  the  provisions  of  the 
law  which  required  him  to  put  before  the  commissioners  the  fall 
grounds  of  his  objection  to  the  value  of  his  property  as  fixed  bv 
them.  It  was  also  assumed  in  that  case  that  everything  had  been* 
done  before  the  conimissioners  which  the  relator  was  bound  to  do. 

By  section  895  of  the  charter  of  the  city  of  New  York,  it  is  pro- 
videid  that  a  person  claiming  to  be  aggrieved  by  tfae  assessed  val- 
vation  of  real  and  personal  estate  may  make  appUcation  to  the 
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board  of  taxes  and  assessmentB  for  a  correction  of  the  aBseafimrat. 

Buch  application  be  made  in  relation  to  the  asseseed  valaation 
of  real  estate,  it  must  be  made  in  writing,  stating  the  grounds  of 
objection  thereto."  It  is  true  that  by  section  906  of  the  charter  it 
is  not  Bpeciflcally  required  that,  in  a  petition  for  a  writ  of  certiorari, 
it  shall  be  set  forth  in  terms  that  the  petitioner  has  applied  to  the 
commissioners  under  section  895,  but  application  to  the  tax  board 
must  precede  a  petition  for  a  writ.  A  party  who  neglects  to  ap- 
ply to  the  commissioners  to  correct  an  ansessed  valuation  cannot 
question  it  by  certiorari  People  t.  Comers,  99  N.  Y.  264,  1  N.  E. 
773.  The  return  in  this  case  shows  that  the  relator  did  so  apply. 
His  application,  however,  was  defective  and  insufficient.  By  sec- 
tion 889  of  the  charter,  the  deputy  tax  commiBBioners  are  to  assess 
jHTOperty  in  the  several  districts  assigned  to  them,  and  to  state, 
under  oath,  the  amount  for  which,  in  their  judgment,  the  property, 
under  ordinary  circumstances,  would  sell.  It  was  not  alleged  by 
the  relator  in  his  application  to  the  board  of  tax  commis^oners, 
nor  shown,  that  his  property  was  asBessed  at  a  greater  sum  than 
that  for  which,  under  ordinary  circumstances,  it  would  sell  It 
was  merely  stated  that  the  market  value  of  the  property  had  not 
increased  since  1895,  and  that  the  ability  to  sell  the  property  had 
in  fact  decreased,  and  then  were  stated  the  sums  at  which  the 
property  was  assessed  in  1895  and  1896;  but  there  is  nothing  to 
show  that  in  those  years  it  was  assessed  at  its  then  market  value. 
As  was  said  in  the  court  below,  the  application,  while  generally 
claiming  an  overvaluation,  omits  in  its  specification  of  facts  any  ref- 
erence to  actual  market  value.  What  was  made  by  the  relator  be- 
fore the  board  of  tax  commiBBioners  was  merely  a  claim,  but  the 
grounds  of  the  claim — the  facts  relating  to  It — were  not  disclosed 
nor  mentioned.  The  re-ezamination  ordered  by  the  commission^'s 
was  made  only  on  the  general  claim  of  overvaluation.  Their  atten- 
tion was  not  directed  to  specific  facts,  indicating  that  claimed  ov&e- 
valuation,  which  could  have  been  considered  and  weighed  had  they 
been  presented.  And  so,  with  reference  to  alleged  inequality  in 
the  assessment,  nothing  whatever  is  stated  constituting  inequaHty, 
but  merely  an  expression  of  opinion  that,  in  the  judgment  of  the 
relator,  the  property  should  not  have  been  valued  at  more  than 
^QfOOO,  to  be  in  proportion  to  assessed  valuation  of  adjacent  prop- 
ertyi,  and  in  accordance  with  the  marketable  value.  We  thtiik  it 
is  the  duty  of  a  complaining  taxpayer  to  do  something  more  than 
mi^e  a  formal  complaint  npon  a  mere  technical  statement  before 
the  board.  We  think  the  complaint  must  be  substantiated  by  aver- 
ments or  evidence  tending  to  show,  at  least,  that  it  has  some  sup- 
port, and  that  it  is  the  complainant's  duty  to  state  the  facts  to 
the  commissioners,  and  that,  unless  that  is  done,  the  complainant 
has  not  put  himself  in  a  position  to  require  a  court,  on  a  writ  of 
certiorari,  to  enter  upon  a  new  and  original  inquiry.  The  office  of 
a  writ  of  certiorari  is  to  review  action  already  tcDcen.  In  order  that 
such  a  review  may  be  had,  it  was  incumbent  upon  the  relator,  in 
the  firat  instance,  to  set  before  the  commissioners  the  facts  upon 
which  he  required  them  to  act,  and  which  he  claims  show  inequal- 
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ity  or  overvalnation;  otherwise,  the  proceeding  before  them  is  a 
merely  perfunctory  one,  and  the  whole  harden  of  revising  the  aa- 
sessment  rolls  may  be  thrown  upon  the  courts.  We  think  the  conrt 
below  was  right  in  refusing  to  order  a  reference,  and  that  the  case 
was  properly  disposed  of  on  tiie  petition  and  return  and  its  sched- 
ules, and  that  the  writ  was  properly  quashed. 

The  order  appealed  from  must  be  affirmed,  with  costs.  All  con- 
cur, except  BABBETT,  J.,  who  dissents. 

BABRETT,  J.  (dissenting).  The  only  reason  given  for  denying  to 
the  relator  a  writ  of  certiorari  is  the  insufficiency  of  his  application 
for  a  reduction  of  the  assessment  It  is  held,  in  aabstance,  that 
this  application  must  set  forth  the  facts  showing  the  assessment  to 
be  illegal,  and  that  the  court  will  interfefl%  only  in  case  the  com- 
missioners have  refused  to  give  proper  force  and  effect  to  the  facts 
thus  stated.  Section  895  of  the  charter,  however,  merely  requires 
that  the  application  shall  be  made  in  writing,  and  shall  state  "the 
ground  of  objection"  to  the  assessment.  The  "ground  of  objec- 
tion" is  one  thing,  and  the  facts  in  support  of  that  ground  quite 
another.  The  act  even  employe  the  singular  "ground,"  instead  of 
the  plural.  How  that  word  can  reasonably  be  interpreted  to  mean 
the  underlying  facta  showing  the  illegality  I  am  quite  unable  to 
see.  It  cannot  have  been  meant  tiiat  the  relator  should,  in  his 
writt^  statement  specifying  the  "ground  of  objection/'  go  into 
every  fact  and  circumstance  upon  which  he  bases  his  claim  to  re- 
vision, or  which  would  be  relevant  upon  the  trial  of  an  issue  of 
overvaluation  or  inequality.  That  would  be  quite  impracticable. 
It  is  intended  merely  that  he  shall  set  forth,  in  general  terms,  the 
reason  why — ^the  point  in  which — he  thinks  the  action  of  the  com- 
missions erroneous.  With  their  attention  thus  called  to  the  mat- 
ter, it  is  their  duty  to  re-examine  the  question.  But  the  application 
was  merely  meant  to  give  them  a  subject  for  further  consideration, 
not  the  detailed  facts  upon  that  head.  This  view  is  emphasized  by 
section  896  of  the  charter.  That  section  provides  that  the  board  of 
taxes  and  assessmentB  shall  appoint  one  or  more  deputy  tax  com- 
missioners, who  shall  "receive  applications  for  revision  and  can- 
cellation of  any  assessments,  take  testimony  on  such  applications, 
and  reduce  the  same  to  writing,  and,  when  so  reduced  to  writing, 
transmit  such  applications  and  testimony,  together  with  his  rec- 
ommendation, to  the  board,"  etc.  The  section  further  provides  that 
the  board  may  prescribe  the  time  and  place  for  hearing  such  appli- 
cations in  the  city  record  and  at  least  one  newspaper  in  each  bor 
ough.  The  testimony  taken  upon  such  hearings  is  to  form  part  of 
the  record  of  the  assessment.  The  application  is  thus  plainly 
treated  as  a  mere  complaint,  not  as  a  presentation  of  the  relator's 
case.  The  relator  is  to  have  a  hearing  upon  this  complaint,  with 
an  opportunity  to  produce  his  evidence.  In  the  present  case  the 
commissioners  did  not  give  the  relator  this  hearing.  They  chose 
to  dispense  with  it  Whether  they  could  legally  do  so  need  not  be 
considered.  If,  as  I  think,  the  relator's  application  was  sufficient, 
he  has  done  all  that  he  is  required  to  do  in  order  to  entitle  him  to 
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a  writ  of  certiorari,  and  whatever  other  remedy  he  may  have  had 
is  immaterial. 

I  therefore  think  that  the  order  should  be  reversed,  and  the  pro- 
ceeding remitted  to  the  special  term  for  a  hearing  upon  the  merits. 


In  re  MAYOB,  ETC.,  OP  CITY  OF  NDW  YORK. 

In  ze  WUITTUEB  SI. 

(Btvraiie  Court  Appellate  IMvlalon,  First  Departnwnt  Decembw  8,  189D;.) 

JIdxioifal  iHPBOTBHnffTB— AuBSstiiQ  BENEvm— Basis  ot  Yalub. 

Under  Consolldatfon  Act  (Laws  1882,  c.  410)  f  981,  providing  fbat  com- 
miseloners  for  making  estimates  and  assessments  tor  any  ImproTements 
authorized  to  be  assessed  on  lands  shall  not  assess  any  lands  for  more  than 
one-half  the  value  thereof,  as  valued  by  the  tax  commissioners,  the  basis 
of  value  Is  the  last  valuation  of  the  tax  commissioners  preceding  the  time 
the  amount  of  benefit  is  ascertained,— that  Is,  the  time  of  making  the  re- 
port; and  this,  without  regard  to  the  date  of  the  commencement  of  the 
proceeding  to  acquire  title  to  the  lands  for  a  street  or  public  place,  or 
the  appointment  of  the  commlsslonerB  to  estimate  dam^es  and  assess 
heneflts,  or  the  vesting  of  title  to  the  land  in  the  dtr* 

Appeal  from  special  term,  !New  York  county. 

In  tlie  matter  of  the  application  of  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York  relative  to  acquiring  title  to  landa 
required  for  opening  Whittier  street.  From  an  order  denying  mo- 
tion to  contirm  report  of  the  commissioners  of  estimate  and  assess- 
ment, and  sending  the  report  back  to  the  commissioners  with  a  di- 
rection to  limit  the  assessment  for  benefit  to  one-half  the  value  of  the 
property  assessed  as  valued  by  the  commiseionera  for  the  year  189^ 
the  city  appeals.'  Beversed. 

Argued  before  VAJT  BEUNT,  P.  J.,  and  BAKRETT,  BXJMSEY, 
McIiAUGHUN,  and  INGRAHAM,  JJ. 

John  P.  Dunn,  for  appellant  city  of  New  York. 
Tompkins  Mcllvaine  and  Ohas.  D.  Dickey,  for  respondent. 
John  G.  Shaw,  for  respondent  estate  of  Paul  ^oflord. 

INGBAHAM,  J.  This  proceeding  was  commenced  on  August  3, 
1805.  The  commissioners  of  estimate  and  assessment  were  ap- 
pointed by  an  order  of  the  supreme  court  entered  on  October  11, 
1895.  A  preliminary  report  was  filed  November  20,  1897.  By  this 
report  the  commissioners  limited  the  assessment  to  one-half  of  the 
value  of  the  property  as  valued  by  the  tax  commissioners  for  the  year 
1897.  The  respondents  upon  this  appeal,  however,  a^^teared  bd!ore 
the  commissioners,  and  objected  to  that  assessment,  upon  the  ground 
that  it  exceeded  one-half  of  the  value  of  the  property  as  assessed  for 
the  year  1896,  when  tiie  property  to  be  taken  vested  in  the  city  under 
the  statute.  Testimony  was  given  before  the  commissioners  from 
which  it  a^^ared  that  such  assessment  did  exceed  the  assessed  value 
•of  the  proper^  for  the  year  1^6,  but  did  not  exceed  the  assessed 
value  of  the  property  for  the  year  1897;  whereupon  the  commlBslmi- 
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erg  orerraled  the  objections,  and  by  their  final  report,  filed  December 
24, 1897,  assessed  the  respondents  for  benefit  in  an  amount  exceeding 
one-half  of  the  assessed  value  of  the  property  as  assessed  for  taxation 
for  the  year  1896,  but  not  more  tlmn  one-half  of  the  value  of  the 
property  as  assessed  for  taxation  for  the  year  1897.  Upon  an  applica- 
tion to  the  court  to  confirm  this  final  report,  the  conrt  held  that  the 
commiseionerB  of  estimate  and  ass^sment  should  have  restricted  the 
assessment  for  benefit  to  on&-half  the  valne  of  the  property  as  as- 
sessed for  taxatttm  for  the  year  1896,  and  the  case  was  sent  back 
to  the  commissioners  to  correct  the  assessment  in  accordance  with 
the  views  of  the  court  at  special  term,  and  from  the  order  entered 
upon  such  application  the  ci^  appealed. 

By  section  981  of  the  consolidation  act  (chapter  410,  Laws  1882)  it 
is  provided  that: 

"Gommlsslonerg  for  making  estlniates  anci  assessments  for  any  Improvements 
authorized  by  law  to  be  assesBed  upon  the  owners  or  occupants  of  bouses  and 
lots,  or  Improved  and  milmproved  lands,  shall  In  no  case  assess  any  honse,  lot 
Improved  or  unimproved  lands  more  than  one-half  the  value  of  SDcfa  house,  lot. 
Improved  or  unimproved  land  as  valued  by  the  tax  commlsalonera." 

It  is  difficalt  to  see  what  relation  the  date  of  the  commencement  of 
a  proceeding,  or  the  time  at  which  the  property  taken  under  the  pro- 
ceeding vests  in  the  city,  has  to  the  assessment  upon  the  adjacent 
property  benefited  by  the  improvement.  The  institution  of  the  pro- 
ceeding and  the  appointment  of  the  commissioners  of  estimate  and 
assessment  is  to  ascertain  the  amount  that  the  owners  of  the  prop- 
erty to  be  taken  for  public  use  should  be  paid  for  their  property,  and 
such  a  proceeding  is  necessary  whether  the  property  is  to  be  paid  for 
by  the  city  at  large  or  hy  those  who  are  benefited  by  the  particular 
improvement  for  which  the  property  is  to  be  acquired.  That  amount 
having  been  ascertained,  in  this  particular  proceeding  it  became  the 
duty  of  the  commissioners  to  assess  that  amount  upon  the  property 
in  the  vicinity  benefited  by  the  improvement.  These  duties  are  pre- 
scribed by  sections  970  and  973  of  the  consolidation  act.  By  section 
976  it  is  made  the  duty  of  the  commissioners  to  report  fully  and 
separately  the  amount  of  loss  and  damage  and  benefit  and  advantage 
to  each  and  every  owner  or  person  entitled  to,  or  inter^ted  in,  any 
lands  so  acquired  for  the  purpose  of  such  improrment ;  and  by  section 
976  it  is  made  the  duty  of  the  commissioners  to  estimate,  assess,  and 
report  the  value  of  such  benefit  to  the  owner  or  owners  in  respect  to 
the  lands  benefited  by  the  improvement,  and  not  included  within  tiie 
limits  of  the  street  or  public  ^ace  to  be  opened,  laid  out,  or  extended. 
Thus,  the  duty  of  the  commissioners  as  to  the  two  classes  of  property 
is  entirely  distinct.  They  ascertain  the  value  of  the  lands  taken,  and 
report  separately  as  to  each  person  interested  in  such  lands,  and  Uie 
damage  lliat  he  has  sustained  in  consequence  of  the  appropriation  of 
the  specific  property.  As  to  the  lands  not  taken,  bnt  which  are 
within  the  area  of  the  estimate  for  benefit,  they  are  to  ascertain  and 
r^rt  the  benefit  which  will  accrue  to  such  property  by  reason  of  the 
appropriation  of  the  property  taken  for  the  specific  public  use.  From 
the  nature  of  things,  the  latter  estimate  for  benefit  can  only  be  made 
after  the  amount  of  the  award  for  property  taken  is  ascertained,  and. 
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when  the  statute  sajB  that  when  making  snch  an  assessment  for  bene- 
fit the  commisaioners  shall  not  assess  any  lot  or  piece  of  land  for  more 
than  one-half  the  value  thereof  as  rained  bj  the  tax  commissioners, 
it  must  neceBBarilf  speak  of  the  time  at  which  the  amount  of  the  bene- 
fit iB  ascertained,  L  &  at  the  time  of  making  the  report.  Until  within 
a  comparatively  short  time,  the  title  of  lands  included  in  such  a  pro- 
ceeding did  not  vest  in  the  city  nntil  the  confirmation  of  the  report 
<rf  the  commissioners  of  estimate  and  assessment  by  the  court.  In 
relation  to  proceedings  of  this  character,  however,  the  legislature  has 
quite  lately  changed  the  rule  by  providing  that  the  property  shall 
vest  in  the  city  before  the  confirmation  of  the  report  by  the  court, 
but  this  amendment  of  the  law  had  no  relation  to  the  amount  of  the 
assessment  for  hoiefit,  or  the  method  by  which  the  amount  was  to  be 
ascertained  and  the  assessment  levied  upon  each  specific  piece  of 
property  benefited.  The  section  under  consideration  evidently 
speaks  of  the  time  at  which  the  commissioners  by  their  report  are  to 
fljc  the  amount  of  the  assessmrait  to  be  imposed.  The  language  of 
the  statute  is  that  the  commissioners  shall  in  no  case  assess  any  lot, 
etc.,  more  than  one-half  the  value  of  snch  lot,  etc.,  as  valued  by  the 
tax  commissioners.  As  valued  when?  Not  one  or  five  years  before, 
but  as  valued  at  the  time  of  their  official  action,  the  filing  of  the  re- 
port. It  would  be  straining  the  language  used  in  tliis  section  to 
make  it  apply  to  any  time  prior  to  that  at  which  the  commissioners 
acted  when  they  "assessed'^  the  property.  It  was  not  intended  to  lay 
down  any  different  rule  In  Be  Mayor,  etc.,  of  City  of  New  York,  40 
App.  Div.  452,  58  N.  Y.  Supp.  100.  In  that  case  the  first  question  pre- 
sented related  to  thejuethod  of  valuation  adopted  by  the  commission- 
ers of  estimate  and  assessment  with  respect  to  the  lands  assessed  for 
benefit,  and  the  second  to  the  failure  to  include  interest  in  the  assess- 
ment for  benefit.  Under  the  consolidation  act  the  commissioners 
were  limited  to  one-  half  the  value  of  the  property  so  assessed  as  val- 
ued by  the  tax  commissioners,  while  under  the  New  York  charter  they 
were  limited  to  one-half  snch  value  as  valued  by  themsdves.  That 
proceeding  was  commenced  some  time  prior  to  the  enactment  of  the 
Kew  York  charter,  when  the  provisions  of  the  consolidation  act  were 
in  force.  The  decision  there  was  put  expressly  upon  the  ground  that 
the  proceedings  were  instituted,  and  all  the  valuations,  whether  of 
property  taken  or  of  property  benefited,  were  made,  before  the  present 
charter  took  effect.  Mr.  Justice  Barrett,  delivering  the  opinion  of 
the  court,  said: 

"The  new  rule  laid  down  by  the  present  charter  Is  substantially  In  the  nature 
of  a  rule  of  erldence,  and  we  think  It  would  hare  governed  the  commissioners 
bad  it  gone  into  effect  prior  to  their  action  under  the  earlier  rule.  This  earlier 
rule  had,  however,  been  fully  applied  prior  to  the  change  effected  by  the  char- 
ter. Under  the  earlier  rule,  the  commlsslonera  had  talien  and  considered  all 
tbe  testimony  presented  to  tbem  by  the  propei-ty  owners  and  the  city,  and  bad 
rabstantlally  ^toi  judgment  upon  that  testimony,  subject  mer^  to  correc- 
tion for  error  or  mistake  In  weighing  or  applying  it" 

Thus,  in  that  case,  if  the  formal  action  of  tbe  commissioners  had 
taken  place  aftw  the  new  charter  took  effect,  it  would  have  been 
the  doty  of  the  commissioners  to  have  applied  the  rule  as  laid  down 
by  the  new  charts,  and  not  as  laid  down  by  section  981  of  the  con- 
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solidation  act.  In  the  case  now  before  us,  prior  to  the  time  that 
the  commissioners  formally  acted  in  ascertaining  the  benefit  to 
these  respondents,  the  tax  commiBsionera  had  valued  the  respond- 
ents' real  estate  benefited  by  the  improTement  for  the  purposes  of 
taxation  for  the  year  1897;  and  fhuu,  when  the  commiseionmi  came 
to  act,  they  found  such  a  value  existing,  and  it  was  their  dnty  to 
consider  that  such  a  valuation  was  the  one  that  was  to  govam 
them  in  estimating  the  amount  to  be  imposed  as  an  assessmoit 
The  observation  of  the  court  at  page  459,  40  App.  Div.,  and  pa^e 
105,  58  N.  Y.  Supp.,  that  "the  true  theory  of  awjurd  and  assessment 
is  that,  when  title  vests  in  the  city  for  public  use,  the  property 
owner's  right  to  just  compensation  immediately  attaches,  and  there- 
with the  assessment  for  benefit  accrues,"  was  made  when  diacoBs- 
ing  the  second  qnestion,  and  should  be  limited  to  the  particular 
point  that  was  then  under  consideration.  It  is  true  ViBt  when 
the  title  vests  in  the  city  for  public  use,  under  proceedings  taken  to 
acquire  the  property,  the  value  to  be  paid  for  such  property  to  be 
assessed  upon  the  adjacent  property  benefited,  such  an  assessment 
for  benefit  may  be  said  to  accrue,  in  the  sense  that  at  that  time 
it  is  determined  that  for  the  taking  of  that  property  at  a  snbse- 
quent  time  an  assessment  will  be  imposed  upon  the  proper^  ben- 
efited; but  it  was  not  intended  to  say,  nor  could  the  language  fair- 
ly bear  construction,  that  an  assessment  at  that  time  became  a 
lien  upon  the  property,  that  its  amount  was  then  definitely  ascer- 
tained, or  that  the  condition  that  existed  at  that  time  determined 
the  amount  of  that  assessment.  As  a  matter  of  fact,  the  amount 
of  such  assessment  could  not  be  ascertained  until  after  the  com- 
missioners had  ascertained  the  value  of  the  property  to  be  acquired. 
What  we  said  was  that,  when  the  title  of  the  property  vested  in 
the  city,  the  liability  of  the  adjacent  property  b^^ted  by  the  im- 
provement for  an  assessment  accrned,  the  amount  of  that  assess-' 
ment  to  be  determined  subsequently  by  the  proceedings  anthoriKd 
by  the  act;  and  this  remark  was  made  in  connection  with  the  sab- 
sequent  remark,  that,  when  the  same  should  be  ascertained,  it 
should  not  be  increased  because  of  the  fact  that  the  city  had  found 
it  inconvenient  or  impossible,  while  holding  the  title  of  the  prop- 
erty and  enjoying  its  exclusive  use,  to  pay  its  price.  This  con- 
clusion that  we  have  arrived  at  is,  we  think,  sustained  by  In  re 
Schell,  76  N.  Y.  434.  There,  the  question  was  whether  the  valna- 
tion  made  in  May,  1873,  or  May,  1874,  was,  under  the  act  of  1840, 
to  furnish  the  limit  of  these  assessments.  The  court  held  that  the 
valuation  of  1873  was  to  furnish  the  limit;  that  ''that  was  the  last 
valuation  preceding  these  assessments.  Thej  were  completed  by 
the  board  of  assessors,  March  5,  1874,  and  wwe  on  that  day  certi- 
fied to  the  board  of  revision  and  correction.  The  assessors  had 
completed  the  assessments,  and  had  no  further  act  to  p^form.  If 
they  had  regarded  the  law,  they  would  have  assessed  each  lot  for 
not  more  than  f 450,  under  the  limitation  imposed  by  the  valuation 
of  1873.  The  valuation  of  1874  was  not  then  in  existence,  and,  of 
course,  they  could  not  have  been  governed  by  that."  This  case, 
while  sustaining  the  claim  of  the  property  owners,  held  that  the 
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last  valnatioD  preceding  the  aBaessment  was  the  valaation  which 
was  to  control. 

We  think  the  order  appealed  from  should  be  reversed,  with  flO 
costs  and  disbursements,  and  the  report  of  the  commisadoners  oon- 
flrmed.   All  concur. 

<29  Misc.  Bep.  714.) 

LYONS  et  al.  T.  WEEKS  et  aL  (live  case^. 

(Bivreme  Conrt,  Trial  Term,  Mew  York  Oonnty.  December  7,  18990 

L  Wnxa— Vbstbd  Rsmaindrhs. 

Where  property  is  given  to  trustees  for  the  benefit  of  a  person  during  Ufe, 
and  upon  tbe  death  of  such  beneficiary  to  others,  the  ranalnder-men  take 
a  Tested  remainder  In  fee,  which  Is  not  defeated  by  the  death  of  mch 
remainder-men  during  the  life  of  the  beneficiary. 

%  Sams— CoHBTRncTioiff  or  Wn.L. 

A  testator  devised  a  life  Interest  In  certain  real  estate  to  his  son.  tbe 
remainder  to  the  8on*s  wife  and  the  son's  children,  naming  them,  share  and 
share  alike,  "the  issue  of  such  as  may  have  died  to  take  the  share  to  which 
his,  her,  or  their  parent  would.  If  living,  have  been  entitled."  Beld,  that 
the  plain  Import  and  Intention  of  these  words  Is  that  If,  at  the  testator's 
death,  any  of  the  devisees  were  dead,  tbe  Issue  of  such  devisee  or  devisees 
sboidd  become  substituted  therefor. 

Five  actions  by  Alma  6.  Lyons  and  others,  by  guardian,  against 
George  W.  Weeks,  trustee  under  the  will  of  Jacob  Weeks,  de- 
ceased, and  others.   Judgment  for  defendants. 

Booraem,  Hamilton  &  Beckett,  for  plaintiffs. 
Jay  ft  Candler,  for  defendants. 

McADAH,  J.  These  are  ejectment  suits  brought  by  the  infant 
children  of  Clara  Louise  Lyons  against  the  trustee  under  her  last 
will  and  testament  and  George  W.  Weeks,  one  of  the  trustees  under 
the  last  will  and  testament  of  Jacob  Weeks,  deceased.  By  the 
third  claose  of  the  will  of  Jacob  Weeks,  he  gave,  devised,  and  be- 
queathed to  his  executors  certain  lots  of  ground  in  the  city  of  New 
York,  which  are  the  subjects  of  these  actions,  "upon  trust  to  col- 
lect the  rents,  profits,  and  income  thereof  during  the  life  of  my 
adopted  son,  Jacob  Weeks  Comwell,  son  of  John  T.  and  Ann  Corn- 
well,  and,  after  expending  therefrom  snch  amount  as  they  deem 
necessary  to  keep  tbe  said  premises  in  good  order  and  repair,  and 
the  property  insured  against  loss  and  damage  by  fire,  to  pay  the 
remainder  of  such  rents,  as  and  when  collected,  to  my  said  adopted 
son,  Jacob  Weeks  Cornwell,  during  his  life.  Upon  his  death,  I 
give,  devise,  and  bequeath  the  said  lots  of  ground  and  buildings  to 
Virginia  Comwell,  wife  of  said  Jacob  Weeks  Comwell,  Ida  Van 
Cott,  Clarissa  Lyon,  and  Millard  Filmore  Comwell,  children  of  the 
said  Jacob  Weeks  Comwell,  share  and  share  alike,  the  issue  of 
soch  as  may  have  died  to  take  the  share  to  which  his,  her,  or  their 
parent  wonld,  if  living,  have  been  entitled."  Jacob  Weeks  Corn- 
well,  the  life  beneficiary,  died  in  the  city  of  Kew  York  on  the  6th 
day  of  November,  1898.  Prior  to  his  death,  Virginia  Comwell,  his 
wife,  and  one  of  the  devisees  above  named,  died  intestate  in  June, 
1890,  leaving,  her  BorriTing,  three  children,  Ida  Van  Cott^  Cilariswi 
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Ljion  (whose  true  name  was  Clara  Louise  Lyons),  and  Millard  Fil- 
more  Cornwell,  the  other  devisees  above  named.   Clara  Lonise 
Lyons  died  on  the  17th  day  of  October,  1892.   By  her  will  she  de-  , 
vised  all  her  residuary  estate  to  Charles  H.  Ostrander,  at*  trustee,  | 
for  the  benefit  of  her  children,  Alma,  Harold,  and  Cornwell.  The 
plaintiffs  claim  in  this  action  that  the  remainder  given  by  the  third 
clause  of  the  will  of  Jacob  Weeks  did  not  vest  an  estate  in  fee  in 
Clara  Louise  Lyons  which  was  devisable  and  could  pass  under  her  ' 
will,  and  insist  that,  upon  the  death  of  the  said  Jacob  Wee^  what- 
ever estate  she  took  was  subject  to  be  devested  in  the  event  of  her 
death  during  the  lifetime  of  her  father,  the  life  beneficiary;  and 
that,  as  such  event  happened,  her  children  took  the  share  which  | 
she  would  have  taken  had  she  survived  her  father,  and  that  thev 
(the  children)  became,  upon  the  death  of  Jacob  Weeks  Cornwell, 
the  absolute  owners  of  an  undivided  fourth  part  of  the  premises, 
and  entitled  to  the  possession  thereof.   On  May  9,  1881,  when  the 
will  was  made,  Jacob  Weeks  was  about  80  years  of  age.   He  lived 
but  a  short  time  thereafter,  and  his  will  was  admitted  to  probate. 
September  27, 1881. 

It  is  undoubtedly  a  general  rule  of  law  that  where  property  is 
given  to  trustees  for  the  benefit  of  a  person  during  life,  and  upon 
the  death  of  such  beneficiary  to  others,  the  remainder-men  take  a 
vested  remainder  in  fee,  which  is  not  defeated  by  the  death  of  siw  li 
remainder-men  during  the  life  of  the  beneficiary.  Mitchell  v. 
Knapp,  64  Han,  500,  8  K.  Y.  Supp.  40;  In  re  Mahan,  98  N.  Y.  372: 
Van  Camp  v.  Fowler,  59  Hun,  311, 13  N.  Y,  Supp.  1;  Livingston  v. 
Greene,  52  N.  Y.  118;  Bymes  t.  Stilwell,  103  N.  T.  453,  9  X.  E. 
241;  In  re  Young,  145  Y.  535,  40  X.  E.  226;  Stokes  v.  Weston. 
142  N.  Y.  433,  37  N.  E.  515;  Nelson  v.  Russell,  133  N.  Y.  137,  n 
N.  E.  1008;  In  re  Murphy,  144  N.  Y.  557,  39  N.  E.  691;  Benson  v. 
Corbin,  145  N.  Y.  351,  40  N.  E.  11;  Miller  v,  Gilbert.  144  N.  Y.  il*. 
38  N.  E.  979;  Washbom  v.  Cope,  144  N.  Y.  287,  39  N.  E.  388;  Bis 
son  v.  Bailroad  Co.,  143  N.  Y.  125,  38  N.  E.  104;  Sawver  v.  Cubbv. 
146  N.  Y.  192,  40  N.  E.  869;  In  re  Tompkin's  Estate,  i54  K.  Y.  fi.U 
49  N.  E.  135.  Mrs.  Clara  Louise  Lyons  bdng  alive  at  the  time  of 
the  testator's  death,  and  having  in  this  manner  become  possesA(.-d. 
nnder  his  will,  of  a  vested  remainder  in  the  property  in  question, 
it  was  alienable  by  her  in  the  form  of  a  conveyance  by  deed  or 
devise  by  will.  She  chose  to  make  a  will,  and  by  it  the  title  to  the 
property  involved  passed  to  persons  other  than  the  plaintiffs,  who 
have,  in  consequence,  neither  title  nor  rijiht  of  possession.  The 
contention  of  the  plaintiffs  is  that  although  Mrs.  Lyons  survived 
the  testator,  Jacob  Weeks,  she  took  no  title,  because  the  life  ten- 
ant survived  her,  and  that,  on  his  death,  the  property  vested  in  the 
plaintiffs,  nnder  the  words  of  the  will  of  Jacob  Weeks,  that  the  is- 
sue of  such  of  the  devisees  as  may  have  died  are  to  take  the  share 
to  which  the  parent  would,  if  living,  have  been  entitled.  The  plain 
impwt  and  intention  of  these  words  are  that,  if  at  the  time  of 
Jacob  Weeks'  death  any  of  the  devisees  were  dead,  the  issue  of 
such  devisee  or  devisees  should  become  substituted  therefor.  The 
testator  did  not  mean  to  postpone  the  vesting  of  the  estate  until 
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the  death  of  the  life  tenant,  and  it  is  only  by  holding  that  anch  a 
resnlt  was  intended  that  the  plaintiffs  have  any  right  or  title  to  the 
property  in  qaestion.  The  court,  in  NelBon  t.  Baasell,  136  K.  Y., 
at  page  140^  31 N.  £.  1009,  said: 

"The  BDthoTltles  are  quite  nnlform  that  the  words  'from  and  after,'  used  In  a 
gift  of  remainder  following  a  life  estate,  do  not  afford  sufficient  ground  In  tbem- 
selres  tor  adjudging  that  a  remainder  Is  contingent,  and  not  Tested,  and,  unleBS 
their  meanii^  Is  enlaced  by  the  context,  they  are  regarded  as  defining  the  time 
of  ^oyment  simply,  and  not  of  resting  the  title.  Moore  t.  Ly<ms,  26  Wend. 
119;  laTlngston  t.  Greene.  62  N.  Y.  118;  Rose  T.  Hill.  3  Burrows,  1882;  Doe 
T.  Prlgg,  8  Bom.  &  C.  231.  The  presumption  Is  that  a  testator  Intends  that 
his  dispositions  are  to  take  effect  either  In  enjoyment  or  Interest  at  the  date  of 
his  death,  and  unless  the  language  of  the  will,  by  fair  construction,  makes  hltf 
gifts  ctmtlngent,  they  will  be  regarded  as  vested.  Words  of  survivorship  and 
gifts  over  on  the  death  of  the  primary  beneficiary  are  construed,  unless  a  con- 
trary intention  appeant,  as  felatlng  to  the  death  of  the  testator.  Tandersee 
v.  Slingerland.  103  N.  T.  56,  8  N.  E.  247;  In  re  New  Yoi^.  L.  ft  W.  By.  Oo., 
106  N.  Y.  92,  11  N.  E.  482." 

Tliere  is  nothing  on  the  face  of  the  will  of  Jacobs  Weeks  show- 
ing that  it  was  the  intention  of  the  testator  that  the  enjoyment  of 
the  estate  devised  to  the  plaintiffs'  mother  should  be  postponed 
nntil  the  death  of  the  life  tenant,  Jacob  Weeks  Cornwell,  and  de- 
pend upon  her  surviving  him.  For  this  reaaon,  Flanagan  t.  Sta^ 
pies,  28  App.  Div.  319,  51  N.  T.  Supp.  10,  and  kindred  caaea  cited 
by  the  plaintiffs,  are  inapplicable. 

There  must  be  judgment  for  the  defendants. 


MANDEVILLE  v.  CAMPBELL  et  aL 

(Supreme  Ckiurt,  Appellate  Division,  First  Department   December  8,  1899.) 

FuuDOLSHT  COKVBVAHCE— Rights  of  Cbkditobs. 

Under  1  Edmund's  Rev.  St  (2d  Ed.)  p.  67T,  {  51,  declaring  that  no  trust 
shall  result  to  one  paying  the  con^deratlon  of  a  conveyance  to  another, 
and  Id.  I  SB,  declaring  the  conveyance  presumptively  fraudulent  as  against 
creditors  of  the  person  paying  the  consideration,  and  that,  where  a  fraud- 
ulent intent  Is  not  disproved,  a  trust  shall  result  In  favor  of  all  such  cred- 
ItorB,  all  creditors  are  not  entitled  to  share  in  the  property  without  reg»rd 
to  proceedings  taken;  nor  does  the  creditor  have  priori^  who  first  has 
judgment  ogalost  such  debtor,  and  execution  unsatisfied,  but  he  has  pri- 
ority who  first  acquires  a  Hen  by  suit  In  the  nature  of  a  creditors'  action. 

Appeal  from  special  term,  New  York  county. 

Action  by  Jennie  J.  Mandeville,  as  j;uardian  of  Jennie  R.  Mor- 
gan and  others,  against  Jane  E.  Campbell  and  others,  to  foreclose 
a  mortgage.  From  a  final  order  in  a  surplus-money  proceeding,  the 
Central  National  ^ank  of  the  City  of  New  York  appeals.  Af- 
Armed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  BAEBETT,  BT7MSEY, 
McIiAUGHUN,  and  INOBAHAM,  JJ. 

George  A  Strong,  for  appellant  Central  Nat.  Bank. 
J.  Woolsey  Bhepard,  for  respondents  Daniel  H.  and  Hiram  (X 
Bennett. 
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BUHSEY,  J.  Mrs.  HandeTille,  the  plaintiff,  bronght  this  action 
to  foreclose  a  purchase-money  mortgage  upon  the  property  of  the 
defendant  Mr».  Campbell,  and  it  was  sold  nnder  the  judgment  in 
the  action.  Upon  the  sale  there  was  a  surplus  of  something  over 
112,000,  which  was  deposited  with  the  city  chamberlain,  and  this 
proceeding  was  commenced  to  obtain  it.  It  appeared  that  the 
property  which  had  been  sold  was  conveyed  in  December,  1894, 
to  Mrs.  Jane  E.  Campbell,  the  wife  of  William  C.  Campbell.  It  was 
shown  that  the  consideration  for  the  conveyance  to  Mrs.  Campbell 
was  paid  entirely  by  her  husband.  At  the  time  he  paid  it  he  was 
indebted  to  the  Cratral  National  Bank  in  the  sum  of  more  than 
110,000.  He  was  also  indebted  to  Daniel  H.  and  Hiram  C.  Bennett 
to  a  considerable  amount.  Each  of  these  parties  made  a  claim  to 
these  surplus  moneys.  Upon  the  hearing  before  the  referee  in  that 
matter  it  was  made  to  appear  that  the  Central  National  Bank  re 
covered  a  judgment  against  Campbell  on  the  8th  of  February,  1896, 
and  that  an  execution  was  issued,  and  returned  unsatisfied,  on  the 
7th  day  of  April.  The  Bennetts  obtained  a  judgment  against 
Campbell  on  the  15th  day  of  April,  1896,  upon  which  an  execution 
was  issned  and  returned  unsatisfled.  On  the  29th  of  May,  1896, 
the  Bennetts  began  a  suit  against  Mrs;  Campbell  to  enforce  then* 
lien  as  creditors  upon  the  land  which  had  been  conveyed  to  her  as 
above  stated.  In  that  action  a  judgment  was  entered  on  the  1st 
day  of  July,  1898,  by  which  it  was  adjudged  that  the  conveyance 
was  taken  in  the  name  of  the  defendant  Jane  E.  Campbell  "for  the 
purpose  of  cheating  and  defrauding  the  creditors  of  the  defendant 
William  Campbell,  among  whom  were  these  plaintiffs  [the  Bennetts], 
and  also  for  the  purpose  of  hindering  and  delaying  these  plain- 
tiffs from  the  collection  of  their  just  debt  against  the  defendant 
William  Campbell,"  and  it  was  therefore  adjudged  that  the  prem- 
ises should  be  sold,  and  out  of  the  proceeds  the  plaintiff's  debts 
should  be  paid;  and  that  the  real  property  of  Mrs.  Campbell  was 
subjected  to  the  payment  of  the  judgment  of  the  Bennetts.  It  ap- 
peared further  that  the  bank  began  a  suit  against  Mrs.  Campbell 
and  the  others  for  the  purpose  of  enforcing  its  lien  upon  this  land 
on  the  11th  day  of  March,  1897,  and  a  lis  pendens  in  that  suit  was 
filed  at  that  time.  That  action  was  never  tried,  and  no  judgmait 
was  ever  entered  in  it  These  facts  having  appeared  before  the 
referee  in  the  surplus-money  proceedings,  he  determined  that  Dan- 
iel H.  and  Hiram  C.  Bennett  were  entitled  to  all  the  surplus  money, 
and  that  the  Central  National  Bank  was  not  entitled  to  any  part 
thereof.  His  report  was  confirmed,  and  from  the  order  confirming 
it  this  appeal  is  taken. 

The  statute  by  virtue  of  which  each  of  the  parties  to  this  action 
claims  to  have  acquired  a  lien  is  as  follows: 

"Where  a  grant  for  a  valuable  consideration  shall  be  made  to  one  persoD. 
and  the  coDsideratlon  thereof  shall  be  paid  by  another,  no  use  or  trust  shall 
result  In  favor  of  the  person  by  whom  such  payment  shall  be  made;  bat  the  title 
shall  vest  In  the  person  named  as  the  alienee  In  such  conveyance,  subject  only 
to  the  provisions  of  the  next  section." 

"Evezy  such  conveyance  shall  be  presumed  firaudnlent  as  against  the  cred- 
itors, at  tbat  time,  of  the  person  paying  the  cooBidetation;  and  when  a  tesd- 
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oteDt  latent  Is  not  disproved,  a  trust  shall  resnlt  In  favor  of  bq^  creditors,  to 
tlie  extent  that  may  be  necessary  to  satisfy  their  just  demands." 
1  Edmond's  Ber.  St  (2d  Ed.)  p.  677.  H  M,  62. 

Theae  proriaions  are  now  embodied  in  section  4  of  the  real-prop- 
erty act  (LawB  1896,  c.  547).  It  is  claimed  by  the  appellant  that 
this  statute  makes  the  grantee  in  the  conveyance  a  trustee  for  all 
the  creditors.  The  nature  of  the  relation  which  exists  between  the 
grantee  in  soch  a  conveyance  and  the  creditons  of  the  person  pay- 
ing the  consideration  is  undoubtedly  a  trust.  The  appellant  claims 
that»  as  it  is  a  trast,  the  rights  of  the  creditors  are  to  be  determined 
by  the  genial  principles  of  the  laws  of  trusts,  and  that  each  one 
has  the  sam^  right  as  any  other  one  to  resort  to  the  fund.  But,  if 
that  is  not  so,  and  the  fund  is  to  be  disposed  of  like  other  ordinary 
equitable  assets  of  the  creditors,  the  appellant  insists  that  it  has  a 
prior  right,  because  its  judgment  was  fii«t  recovered,  and  its  exe- 
cution first  returned  unsatisfied.  The  respondents  claim,  on  the 
contrai7,  that,  although  the  relation  between  the  grantee  and  the 
creditors  is  tliat  of  a  trust,  yet  that  trust  can  only  be  established 
by  action  on  the  -part  of  a  creditor  who  se^s  to  benefit  by  it,  and 
that  the  rule  which  applies  in  the  case  of  an  ordinary  creditors* 
bill,  that  the  one  first  perfecting  the  action  to  reach  it  should  be 
held  to  acquire  a  prior  lien,  is  a  proper  rale  to  establish.  There  is 
no  doabt  but  that  the  relation  between  the  parties  is  purely  a  trust 
one.  Garfield  v.  Hatmaker,  15  N.  Y.  475;  McCartney  v.  Bostwick, 
32  N.  Y.  53.  The  property  which  is  to  be  reached  under  these  pro- 
visions of  the  statute,  could  not  be  taken  at  law  for  a  debt  of  the 
person  paying  the  consideration.  It  could  only  be  reached  in  equi- 
ty by  a  creditor  who  has  been  unable  to  collect  his  judgment  by 
l^al  process.  In  this  respect  it  is  no  di£F^nt  from  other  equita- 
ble assets  which  may  be  reached  by  a  creditor  upon  the  failure  to 
collect  his  debt  by  the  usual  legal  means.  It  is  settled  that  no 
creditor  has  a  standing  to  reach  such  assets  of  his  debtor  until  his 
remedy  at  law  has  been  exhausted.  The  same  rule  has  been  ap- 
plied to  efforts  to  reach  the  assets  created  by  this  statnte  for  the 
benefit  of  creditors.  Bank  v.  Olcott,  46  N.  Y.  12;  Allyn  v.  Thurs- 
ton. 53  N.  Y.  622;  Estes  t.  Wilcox,  67  N.  Y.  264.  This  same  prin- 
ciple was  also  applied  in  McCartney  t.  Bostwick,  supra,  under  cir- 
cumstances which  are  explained  in  Bank  v.  Olcott,  where  it  is 
shown  tliat  tiiat  case  is  no  exception  to  tiie  rule  requiring  that  the 
legal  remedies  should  be  exhausted  before  proceeding  under  this 
statnte  against  a  grantee.  In  Bank  v.  Olcott  it  was  held  that  the 
provisions  of  this  statnte  do  not  give  a  specific  lien  upon  the  prop- 
erty, bnt  an  equitable  right,  to  be  enforced  by  a  suit  in  equity, 
and  that  the  commencement  of  the  equitable  action  and  the  filing 
of  the  lie  pendens  were  necessary  to  constitute  a  lien.  Chief  Justice 
Chnrch,  in  delivering  the  opinion  of  the  court  in  this  case,  says: 

"I  do  not  flilnk  the  Interest  of  the  creditors  constitutes  a  Hen,  within  the 
meaning  (tf  the  tenkmpt  act;  nor  In  any  such  le^al  sense  as  to  give  creditors 
a  priority,  except  by  means  of  the  usual  equitable  remedies.  A  Hen  Is  not  a 
property  In  the  thing  Itself,  nor  does  it  constitute  a  mere  right  of  action  for  the 
thing.  It  more  properly  constitutes  a  charge  upon  the  thing.  1  Story,  Bq.  Jar. 
i  908;  1  Bnrrlll,  Law  Diet  tit  'Lien.*  In  some  general  sense  creditors  have 
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an  equitable  lien  npon  the  property^  thus  situated.  So  tbey  woifld  have  It  a 
general  liability.  Instead  ot  a  resulting  trust,  had  been  declared.  So  debts  are 
an  equitable  lien  upon  property  fraudulently  transferred  by  a  debtor,  and  it 
may  be  said  that  every  debtor  Is  a  trustee  for  bis  creditors,  and  bound  to  use 
his  property  for  their  braiefit,  and  that  creditors  have  an  equitable  lien  upon  the 
property  of  the  debtor.  But  in  all  these  cases  the  usual  remedies  are  to  be 
pursued  to  create  and  enforce  the  Hen  before  a  speclflc  charge  constituting  an 
incumbrance  Is  created.  There  Is  no  mystery  in  the  term  'resulting  trust." 
After  adopting  the  flfty-flrst  section,  It  was  Indispensable  to  malce  some  pro- 
vision to  preserve  the  rights  of  creditors,  otherwise  the  grantee  would  havt- 
held  the  title  absolutely  against  creditors  and  an  others.  Hence  the  fifty-aecon<l 
section  was  adopted,  which  placed  the  property  In  the  same  relation  to  cied- 
Itoni  as.  It  tvonld  have  been  If  the  debtor  himself  bad  fraudulently  transferred 
It,  and  the  words  used  were  appropriate  for  that  purpose.  The  object  of  the 
statute  was  to  cut  off  all  Interest  In  the  person  paying  the  consideration,  anil 
thai  to  declare  property  liable  for  his  debts;  but  this  liability  can  only  be  en- 
forced in  the  usual  mode.  A  creditor  at  large- cannot  enforce  the  llablMty 
without  a  preliminary  Judgment  and  execution.  When  the  legislature  trans- 
formed this  from  a  1^1  Into  an  equitable  Interest  we  must  presume  that  they 
Intended  to  apply  equitable  rules  and  principles  existing  at  the  time  for  Its 
enforcement  One  of  them  Is  that  before  the  equitable  interests  of  a  debtor 
can  be  reached  In  equity,  all  available?  legal  remedies  must  be  exhausted.** 

This  case  was  followed  in  the  case  of  Allyn  v.  Thurston,  supra, 
and  Estes  v.  Wilcox,  supra.  The  effect  of  these  cases  is  to  compel 
a  creditor  who  wishes  to  take  advantage  of  this  statute  to  begin 
the  usual  action  in  the  nature  of  a  creditor*  action  for  the  purpose 
of  acquiring  a  lien  upon  the  property  which  he  seeks  to  reach. 
That  lien  is  created  only  the  commencement  of  the  action,  and, 
if  the  subject  of  the  action  is  real  estate,  by  the  filing  of  a  lis  pen- 
dens and  the  service  of  a  complaint.  Edmonston  v.  McLond,  16  N. 
Y.  643.  When  a  creditor  has  taken  that  step,  he  has  made,  as  is 
said  by  Justice  Swayne  in  Miller  v.  Sherry.  2  Wall.  237-249,  17  L. 
Ed.  827,  "an  equitable  levy,"  and  he  has  obtained  a  specific  lien 
npon  the  property  upon  which  that  equitable  levy  is  made.  Stomi 
V.  Waddell,  2  Sandf.  Ch.  494.  Up  to  the  time  when  that  lien  has 
been  acquired,  the  rights  of  all  creditors  in  the  fund  are  alike,  but.  1 
when  the  lien  hajs  been  gained,  the  creditor  who  has  it  has  by  well- 
established  rules  a  priority  over  all  other  creditora,  which  gives 
him  a  preference,  and  entitles  him  to  be  first  paid  out  of  the  fund 
npon  which  his  lien  exists.  Coming  v.  White,  2  Paige,  567.  There 
is  nothing  in  the  nature  of  this  fund  which  distinguishes  it  from 
any  other  "equitable  asset,"  as  it  is  called  by  Justice  Church  in 
Bank  v.  Olcott,  and  when  the  action  has  been  begun  to  reach  the 
land  for  the  payment  of  the  debt  the  same  rule  should  be  applied 
in  this  action  as  in  every  other  creditors'  action,  and  the  creditor 
who  first  obtains  his  lieu  should  be  entitled  to  the  same  preference 
to  the  creditor  in  such  an  action.  That  such  is  tJie  role  seems  to  ! 
be  rec(^ized,  if,  indeed,  it  is  not  eataUished,  by  what  is  said  in 
the  case  of  Brown  v.  Chubb,  136  IS.  Y.  174,  31  N.  E.  1030.  In  that  ! 
case  the  plaintiff  had  brought  an  action  to  reach  land  which  had  ' 
been  paid  for  by  the  judgment  debtor,  but  had  been  conveyed  by 
the  defendant,  who  was  bis  daughter.  It  appeared  that  the  defend- 
ant, after  having  received  the  title  to  the  land,  had  bought  a  judg- 
ment for  a  substantial  amount  against  her  father,  the  judgment 
debtor.   Being  in  possession  of  the  land,  she  claimed  that,  although 
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the  land  was  liable  to  her  father's  creditors,  yet,  as  she  was  a  cred- 
itor, and  ia  possession  of  the  land  before  the  plaintiff's  action  had 
been  begun  to  reach  it,  ahe  had  in  that  way  acquired  a  lien  to  the 
extent  of  her  judgment  which  was*  prior  to  the  plaintiff's.  She 
asked  the  court  at  special  term  to  so  hold,  but  it  was  refused.  Up- 
on appeal  to  the  court  of  appeals,  however,  it  was  held  that  she 
was  right  in  her  contention,  and  that  the  lien  which  she  had  ac- 
qnired  by  the  purchase  of  the  judgment,  coupled  with  the  posses- 
sion of  tiie  land,  was  prior  to  that  of  the  plaintiff,  and  it  should 
have  been  so  determined.  It  is  quite  evident  that,  it  the  rights  of 
all  the  creditors  in  this  land  were  alike,  it  conld  not  have  been  de- 
termined that  Mrs.  Chubb  had  a  priority ;  and  it  is  equally  evident 
that,  nnlees  the  role  had  been  applied  that  the  person  acquiring  the 
first  lien  was  to  have  preference,  the  judgment  could  not  have  been 
reversed.  The  case  must  therefore  be  regarded  as  a  determination 
by  the  court  of  appeals  that  the  ordinary  rule  which  is  applicable 
in  creditors'  actions  that  the  person  who  first  acquires  a  lien  ib  to 
have  the  benefit  of  that  lien,  and  to  have  preference  over  other 
ereditMH,  is  to  be  applied  to  actions  brought  to  enforce  the  rights 
of  a  creditor  ander  this  statute. 

The  order,  therefore,  was  correct,  and  must  be  affirmed,  with 
coBta.   AU  concur. 


(Sopmne  Court,  Appellate  Division,  Third  D^urtment  December  12,  1899.) 

COHTBACTB— BbB  ACE— D  A  V  AQEB. 

Where  defendants  agreed  to  pay  plaintiff  a  certain  price  for  all  Ice 
**ii8ed  by  them"  for  two  years,  plaintiff  cannot  recover  on  this  contract 
for  Ice  osed  by  defendants,  purchased  from  otlier  parties. 

Ai^>eal  from  Fulton  connty  court. 

Action  by  Albert  M.  Banker  against  Reuben  W.  Willard  and 
Samuel  Btockamore.  From  a  judgment  for  ^^intiff,  defendants 
ai^ieal.  Reversed.   

Argued  before  PARKER,  P.  J.,  and  LAKDON,  HERRIOK,  MER- 
WIS,  and  KELLOGK>,  JJ. 

N.  H.  Anibal,  for  appeUants. 

K.  H.  Banker  (Edgar  A  Spencer,  of  counsel),  for  respondent 

KEI1XK30,  J.  This  is  an  appeal  from  a  judgment  of  the  county 
court  of  Fulton  county  afSrming  a  judgment  of  a  justice  court.  The 
judgment  is  for  a  trifling  sum,  but  may  be  used  by  plaintiff  as  estab- 
lishing rights  of  action  in  his  favor  against  these  defendants  for  very 
considerable  sums;  hence  its  review  is  of  some  importance.  The 
action  ia  based  upon  a  written  agreement  for  the  delivery  of  ice  at 
stated  prices  during  the  years  1898  and  1899.  The  complaint  is  in 
writing,  uid  sets  forth  the  agreement  in  full,  one  clause  of  which 
reads  as  follows:  ''And  the  said  Willard  and  Stockamore,  in  con- 
sideration thereof,  agree  to  pay  said  Albert  M.  Banker  the  said  prices 
for  all  ice  nsed  by  ^em  for  and  during  the  yearo  1888  and  1899." 
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The  complaint  then  alleges  that  since  the  execution  of  this  agreement 
"the  defendants  have  received  and  used  1,500  poands  of  ice,  of  tiie 
value  of  f 2.62,  which  they  have  not  paid  this  plaintiff  for."  The  com- 
plaint does  not,  however,  allege  -that  plaintitt  delivered  this  ice,  or 
caused  it  to  be  delivered,  and  leaves  it  for  any  inference  the  literal 
language  of  tiie  contract  permits.  The  answer  is  in  part  a  general 
denial.  The  proof  is  undisputed,  and  establishes  that  defendant  did 
use,  after  the  contract  was  made,  1,500  pounds  of  ice,  but  it  also  c<m- 
clusively  shows  that  this  ice  was  not  delivered  by  idaintiff,  bat  was 
purchased  by  d^endants  from  other  parties, — perhaps  in  violation  of 
the  terms  of  the  contract;  and  tiie  proof  also  shows  that  defendants 
have  paid  the  plaintiff  for  all  ice  delivered  by  him.  In  view  of  tiie 
proofs  and  the  peculiar  wording  of  the  complaint,  I  think  the  learned 
county  judge  gave  an  erroneous  construction  to  the  cause  of  action  in 
holding  that  plaintiff  sought  to  recover  for  ice  delivered  by  himself. 
It  is  quite  plain,  I  think,  that  plaintiff  construed  his  contract  to 
mean  that  defendants  must  pay  him  for  all  ice  they  used,  whether  pro- 
cured from  him  or  from  others,  and  that  his  action  was  to  obtain  pay 
for  ice  at  the  contract  price  fnmished  by  others.  That  tiiis  conten- 
tion cannot  be  sustained  needs  no  argnment.  The  plaintiff  may 
have  a  right  of  action  against  defendants  for  a  breach,  of  the  con- 
tract, but  the  measure  of  his  damages  is  not  necessarily  the  contract 
price  of  the  ice.  No  proof  of  the  actual  damages,  if  any  suffered,  was 
offered.  The  plaintiff  himself  was  a  witness,  and  did  not  jHretend 
that  tiiis  ice  was  delivered  by  him  or  by  others  for  hiuL 

I  think  the  judgment  should  be  reversed,  with  costs  to  appdlants  in 
all  the  conrta  All  concur. 


KALISH  V.  KALISH  et  ftL 
(Supreme  Coort,  Appellate  Division,  First  Department  December  8, 180O.) 

1.  WiLM— AcTioR  TO  C0K8THUE— Right  to  Maintain. 

A  son,  admitting  the  validity  of  hla  father's  wlU  as  to  U>  motlier's  Uf» 
estate,  and  not  Interested  In  a  certain  trust  created  by  the  win  after  hla 
mother's  death,  cannot  maintain  ab  heir  at  law  a  suit  In  equity  to  have 
the  will  construed  and  the  trust  therein  created  for  the  benefit  of  others 
declared  void,  and  an  Intestacy  after  the  e]qph%tlon  of  the  mothef**  life 
estate,  adjudged. 

SL  Bahk— Pbbsknt  Intbrest  in  Estate. 

A  son  cannot  malutoln  a  suit  in  equity  to  have  his  father's  win  con- 
strued, and  a  trust  therein  created  declared  Inyalld  because  real  and  per* 
sonal  property  are  mingled  therein,  where  he  cannot  obtain  at  present  ■ 
distributive  share  of  the  estate,  either  as  next  of  kin  or  as  legatee. 

S.  Bake— GoHSTRDcnoN— Hbirb  at  Law. 

Code  Olv.  Proc.  S  1866,  providing  tliat  the  validity,  construction,  or 
effect  of  a  testamentary  disposition  of  real  property  situated  In  the  strntCi 
or  of  an  Interest  In  such  property  which  would  descend  to  the  beir  at  law 
of  an  Intestate,  may  t>e  determined  In  an  action  brought  for  that  porpose. 
In  Uke  maimer  as  the  validity  of  a  deed  purporting  to  convey  land  may 
be  determined,  does  not  authorize  such  a  suit,  ttiere  beinc  no  Ceatnn  of 
fnmd,  mistake,  or  other  fact  calling  for  equitable  leU^ 

Appeal  from  special  t^m,  New  York  county. 
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Action  by  Max  Ealish  againat  JnliuB  Kallsh  and  otiiers  for  con- 
strnction  of  the  will  of  Joseph  Kalish,  deceased.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff  appeals.  AfSrmed. 

Argued  before  VAN  BRUNT,  F.  J.,  and  BABBETT,  BUMSEY, 
PATTEBSON,  and  CyBBIEN,  JJ. 

G.  W.  Starr,  for  appellant. 

E.  W.  S.  Johnston,  for  respondents. 

PATTERSON,  J.  Julius  Kalish  died  in  October,  1897,  leaving  a 
last  will  and  testament,  which  was  duly  admitted  to  probate  by  the 
surrogate  of  New  York  county.  He  left,  him  surviving,  his  widow 
and  nine  children,  one  of  whom  is  the  plaintiff.  By  his  will  he 
gave  all  his  property,  real  and  personal,  to  his  wife  dnring  her  nat- 
ural life,  and  ^en  directed  that  until  the  final  disposition  of  his 
estate  his  ^ecntors  should  pay  to  each  of  two  of  his  daughters  a 
certain  sum  annually,  and  to  another  of  his  daaghters  a  certain 
other  sum  annually.  He  then  made  provision  for  a  sale  of  real 
estate  by  his  executors  during  the  lifetime  of  his  widow,  w  during 
a  period  of  time  intermediate  her  death  and  the  final  disposition  of 
the  estate.  In  case  of  a  sale  of  his  real  estate,  he  directed  that  the 
proceeds  should  be  reinvested  in  other  real  estate,  but  that  none 
shonld  be  sold  during  the  lifetime  of  his  widow  without  her  con- 
sent. He  then  required  that  upon  the  death  of  his  widow  his  ex- 
ecutors dionld  hold  the  property  in  trust  until  the  final  distribu- 
tion of  the  estate,  giving  to  them  a  i>ower  to  collect  the  rents, 
issaes,  and  profits  nntil  distribution,  and  after  the  payment  of  tiie 
annual  sunu  to  his  daughters  as  before  provided  for,  and  taxes  and 
charges  upon  the  property,  to  invest  the  surplus  in  real  estate.  By 
the  eighth  clause  of  titie  will,  he  directed  that  his  estate  c^ould  not 
be  distributed  or  settled  until  five  years  shall  have  elapsed  after 
the  decease  of  his  wife, — such  settlement  and  final  distribution  to 
be  made  as  soon  alter  the  expiration  of  five  years  from  her  death 
as  in  the  opinion  of  his  execut<Hr8  would  be  for  the  best  interest 
of  bis  estate  and  those  who  are  to  be  sharers  therein;  and  in  aid 
of  the  final  settlement  he  again  gave  a  power  of  sale  to  the  exec- 
utors. On  the  final  distribution  of  the  estate,  the  testator  gives  to 
his  son  Max,  the  plaintiff,  the  sum  of  flOO  in  cash,  and  assigns  a 
reason  for  not  making  that  bequest  larger.  He  then  gives  to  cer- 
tain of  his  executors  a  sum  of  |8,000  in  trust  for  the  benefit  of  one 
of  his  daughters  dnring  her  life,  with  gift  over  upon  her  death;  and 
the  balance  of  the  estate,  after  the  payment  of  the  legacy  to  the 
plaintiff,  and  the  deduction  of  the  amount  of  the  trust  for  the 
daughter,  he  disposes  of  in  various  proportions  among  his  seven 
othex  children,  and  then  adds  an  in  twrorem  clause. 

The  action  is  brought  to  test  the  validity  of  the  provisions  of  the 
will  relating  to  the  disposition  of  the  estate  of  the  testator  aft^ 
the  death  of  his  widow,  and  to  have  it  judicially  declared  that  all 
its  provisions  concerning  a  trust  in  any  portion  of  the  real  or  per- 
sonal property,  to  begin  upon  the  death  of  the  widow,  are  void,  and 
that  it  be  adjudged  that  they  be  set  aside,  and  that  thore  lis  in- 
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teatax^  alter  l^e  expintion  of  the  widow's  Ufe  estate,  aad  that  it 
be  further  adjudged  that  the  plaintiff,  as  an  heir  at  law  and  one 
of  the  next  of  kin  of  the  testator,  has  become  vested  with  a  ben- 
eficial interest  in  an  nndivided  ninth  of  the  testator's  estate,  to  vest 
in  him-  in  poBseBsion  after  the  death  of  the  testator's  widow,  and 
that  it  be  further  adjudged  that  the  execntore  have  no  capacity, 
either  as  executors  or  trustees,  to  sell  any  of  the  real  property  of 
the  testator  on  the  death  of  his  widow,  and  for  otiier  relief.  On 
the  trial  of  the  cause  the  complaint  was  dismissed  on  the  ground, 
as  tt  would  appear  by  the  record,  that  the  plalntifC  had  no  standing 
in  court  to  maintain  the  actiozL  In  that  cohelusion  of  the  trial 
justice,  we  fully  concur. 

As  heir  at  law,  not  interested  in  any  trust  created  by  the  will, 
and  suing  in  hostility  to  the  will,  the  plaintiff  is  in  no  position  now, 
on  general  principles  of  equity  jurisdiction,  to  maintain  an  action 
to  have  the  trusts  therein  created  for  the  ben^t  of  others  de- 
clared void.  Bailey  v.  Briggs,  56  N.  Y.  407;  Chipman  v.  M<mtgom- 
ery,  63  N.  Y.  221;  Anderson  v.  Anderson,  112  IS.  Y.  110,  19  N.  £. 
427,  2  L.  B.  A.  275.  He  admits  the  validity  of  the  will  as  to  the 
life  estate.  He  claims  that  by  reason  of  void  trusts  the  remainder 
has  not  been  lawfully  disposed  of.  That  presents  a  purely  legal 
question,  to  be  tried  at  law  when  and  if  the  occasion  to  do  so  arises. 
Nor  is  he  entitled,  as  next  of  kin,  to  maintain  the  action  upon  the 
theory  that  real  and  personal  property  are  mingled  in  the  trust, 
and  that  therefore  he  is  entitled  to  have  the  will  construed,  and  the 
trusts  declared  invalid.  Executors,  who  are  tmstees  of  personal 
estate  of  a  testator,  and  who  held  the  personalty,  either  under  the 
will,  or  as  trustees  of  a  resulting  trust  for  the  bmeflt  of  the  next 
of  kin,  if  the  provisions  ot  the  will  di^osing  of  that  personalty  are 
invalid,  are  accountable  in  a  court  of  equity  to  those  oititled  to 
that  personalty;  and  any  one  claiming  an  interest  in  the  person- 
alty, either  as  legatee  under  the  will,  or  as  entitled  to  it  under  the 
statute  of  distributions,  may,  when  the  executor  claims  the  inter- 
est in  his  own  right,  bring  suit  to  settle  the  construction  and  as- 
certain the  validity  of  the  provisions  of  the  will,  so  far  as  the  plain- 
tifif's  interest  is  concerned,  and  to  enable  him  to  obtain  from  the 
executor  such  portion  as  he  is  either  legally  or  equitably  entitled 
to.  Wager  v.  Wager,  89  N.  Y.  161.  But  support  for  this  action 
cannot  be  claimed  upon  that  thetn^,  if  for  no  othw  reason  than 
that  here  the  plaintiff  is  not  seeking  to  obtain,  and  upon  his  own 
showing  cannot  obtain,  at  present,  a  distributive  share  of  the  es- 
tate either  as  next  of  kin  or  as  legatee.  In  Horton  v.  Cantwell, 
108  N.  Y.  267,  15  N.  E.  554,  referring  to  Wager  v.  Wager,  the  coart 
said  that  as  to  personal  property  an  executor  is  always  a  trustee, 
and  any  one  claiming  an  interest  in  such  personalty,  either  as  leg- 
atee under  the  will,  or  as  entitled  to  it  under  the  statute  of  dis- 
tributions, may,  when  the  executor  claims  such  interest  in  his  owd 
right,  bring  suit  to  settle  the  construction  and  ucertain  the  va- 
lidity of  the  provisions  of  the  will,  so  far  as  plaintiffs  int^est  is 
concerned,  and  to  enable  him  to  obtain  from  the  executors  such  por- 
tions of  the  estate  as  he  was  entitled  to.   In  Read  v.  Williams,  125 
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N.  T.  666,  26  N.  E.  730,  the  right  of  the  next  of  kin  to  maintain  a 
suit  in  equity  for  the  conBtruction  of  a  will  disposing  of  personal 
estate  is  very  broadly  stated,  bat  it  is  not  suggested  that  either  the 
next  of  kin  or  legatee  not  having  a  present  interest  in  the  proi>erty, 
and  who  m&y  never  have  any,  has  authority  to  maintain  the  salt. 
This  plaintifF  has  no  present  interest,  as  next  of  kin  or  as  legatee, 
reqnirii^  the  construction  of  the  will.  The  remarks  of  Learned, 
P.     in  Marlett  t.  Marlett,  14  Hnn,  316,  are  appropriate,  viz.: 

"PlalntffTs  counsel  dtee  a  remark  of  the  chancellor  In  Bowers  r.  Smltb,  10 
Paige.  199,  to  the  effect  that  an  executor  takes  the  personal  property  as  trustee, 
and  that  a  person  claiming  an  Interest  may  file  a  bill  to  settle  the  construction 
of  the  will;  but  the  chancellor  adds,  'and  to  enable  him  to  obtain  from  the 
executors  snch  portions  of  the  estate  as  be  Is  either  legally  or  equitably  enti- 
tled to.'  Now  the  difficulty  with  the  present  case  Is  that  the  plaintiffs  at  this 
present  time  are  confessedly  not  entitled  to  anything  In  poaaesslon.  All  that 
th^  daim  Is  that  at  some  future  time  they,  or  some  persons  meceeOlng  to  them, 
will  be  oitltied  to  fills  perBonal  property.  *  *  *  Adrlsory  snltB  should  sel- 
dom be  petmltted,  except  when  brought  by  trustees  or  quasi  trustees  for  their 
own  protection.** 

Bat  it  is  further  urged  by  counsel  for  the  appellant  that  the  ac- 
tion may  be  maintained  under  section  18GG  of  the  Code  of  Civil 
Procedure,  which  provides  that  the  validity,  construction,  or  ^ect, 
onder  the  laws  of  the  state,  of  a  t^tamentary  disposition  of  real 
Iffoperty  situated  in  the  state,  or  of  an  interest  in  such  property 
which  would  descend  to  the  heir  at  law  of  an  intestate,  may  be  de- 
termined in  an  action  brought  for  that  purpose,  in  like  manner  aa 
the  validity  of  a  deed  purporting  to  coarey  land  may  be  deter- 
mined. It  was  held  in  the  case  of  Whitney  v.  Whitney,  63  Hnn, 
598,  18  N.  Y.  Supp.  3,  that,  notwithstanding  this  provision  of  the 
Code,  where  a  party  claims  a  purely  legal  estate  in  land,  and  seeks 
to  have  his  title  adjadicated  upon,  or  to  recover  possessiou  against 
an  adverse  claimant,  there  being  no  feature  of  fraud,  mistake,  or 
other  fact  calling  for  the  application  of  equitable  doctrines  and  the 
granting  of  a  peculiar  equitable  relief,  the  remedy  at  law  is  ade- 
quate, and  the  concurrent  jurisdiction  in  equity  does  not  exist.  In 
the  opinion  of  the  court  by  Martin,  J.,  in  that  caae,  the  history  of 
legislation  which  eventnated  in  the  enactment  of  section  1S66  of 
the  Code  as  it  now  reads  is  given,  and  it  is  clearly  shown  that  by 
that  section  the  right  to  maintain  a  suit  in  equity  is  not  given 
whM«  the  plaintiff  can  have  his  remedy  at  law  in  ejectment;  and 
in  the  same  case  the  authorities  are  reviewed  on  the  right  to  main- 
tain the  action  as  one  in  equity  irrespective  of  this  section  of  the 
Code.  The  reasoning  of  the  court  in  the  case  cited  is  so  satis- 
factcwy,  and  the  review  of  the  authorities  so  ample,  that  it  is  unnec- 
essary to  pursue  the  snbject  further.  We  therefore  conclude  that 
the  plaintiff  was  not  entitled  to  maintain  this  suit. 

The  Judgment  mnst  be  affirmed,  with  costs.   All  concnr. 
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(Supreme  Court,  Appellate  Dlvlsioii.  Third  Department   November  15,  1S99.) 

OmL  SsRTicK  or  Cities— AproiNTHBnTa  moM  Euoiblb  Libts— Powkb  ot 
Sbleotion. 

The  civil  service  amendinent  to  the  constitution  (Const,  art  5,  S  9),  pro- 
viding that  appointments  In  the  civil  service  of  cities  shall  be  made  accord- 
ing to  merit  and  fltness,  to  be  ascertained,  so  far  as  practicable,  by 
competitive  examinations,  was  not  Intended  to  nullffy  the  power  of  ap- 
pointment which  the  legislature  may,  by  article  10.  i  2,  vest  In  authorities 
of  a  city,  and  which  contemplates  the  exercise  of  discretion  as  to  whom 
Aall  be  appointed,  but  limits  the  exercise  of  such  power  to  perswia  whose 
fltnesB  has  been  ascertained  by  examination,  without  requiring  the  abso- 
lute selection  of  the  one  who  receives  the  highest  percentage  on  such 
examination.  In  violation  of  the  hitherto  uniform  rule  of  selection  of  one 
from  the  three  graded  highest;  and  hence  Laws  1899,  c.  370,  and  the  dvU 
service  rules  passed  In  pursuance  thereof.  In  so  far  as  they  compel  the  ap- 
pointment of  the  person  graded  highest  on  the  proper  eligible  list  conflict 
wltb  said  article  10,  |  2,  Const*  and  nullify  the  power  of  ammlntmeot 
conferred  thereby. 

Landon,  3.,  dissenting. 

Appeal  from  special  term. 

Application  for  mandamus  hy  the  people,  on  the  relation  of  Qeoi^ 
N.  Balcom,  against  William  H.  Mosher  and  others,  constituting  the 
board  of  street  commisstonero  of  the  city  of  Binghamton,  to  compel 
tiiem  to  af^nt  relator  superintendent  of  streets  and  clij  property  in 
said  city.  From  an  order  granting  a  peremptory  writ,  respondents 
appeal.  BeverBed.  j 

The  charter  of  said  city  (section  6  of  title  10  of  chapter  214  of  the  laws  of  i 
1888)  confers  the  power  of  appointment  of  a  "superintendent  of  streets  and  city  | 
property"  upon  the  board  of  street  commissioners  of  said  ol^,  and  fwovldes 
that  sncb  appointment  shall  be  made  upon  the  second  Tuesday  In  February  in  | 
each  alternate  year.   The  positloD  of  superintendent  of  streets  and  city  prop- 
erty became  vacant  February  1,  1S09,  by  the  expiration  of  the  term  of  the  then 
Incumbent.   Thereafter,  and  in  the  month  of  April,  the  municipal  civil  service 
commission,  at  the  request  of  the  board  of  street  commissioners,  certified  to 
such  board,  for  the  office  of  "suiKrintendent  of  streets  and  city  property,"  the 
names  of  three  persons  appearing  upon  the  eligible  list  prepared  by  said  com- 
mission, as  the  result  of  an  open,  competitive  examination  for  such  position.  | 
The  names  so  certified,  and  their  standing,  were  as  f<dlows:   Herbert  T.  Bolles,  i 
96Vio  per  cent;  George  N.  Balcom,  89  is/so  per  cent;  and  Jobn  H.  Seabory. 
83%  per  cent;  and  the  fact  that  the  relator,  Oeorge  N.  Balcom,  and  John  M. 
Seabury  are  both  honorably  discharged  soldiers  from  the  army  of  the  United  I 
States  in  the  late  Civil  War,  was  certified  to  by  such  civil  service  commlssloD.  I 
Rule  14  of  the  civil  service  rules  of  the  city  of  Binghamton.  approved  by  the  j 
mayor  of  such  city  In  August  1898,  and  by  the  state  dvU  service  conomlsslon  ! 
September  7,  1898,  provides  that:   "When  any  officer  having  the  power  of  ap-  | 
polntmeut  to  or  employment  In  any  position  In  Schedule  B.  so  requests,  the 
commission  shall  certify  to  him  the  names  as  soon  as  practicable  of  the  three 
persons  having  the  highest  standing  upon  the  eligible  list.  And  the  appointing 
officer  shall  thereupon  appoint  to  the  vacant  position  one  of  the  three  persons 
so  certified  to  him."   It  Is  provided  however,  that  such  rule  Is  subject  to  any 
and  all  of  the  laws  of  the  state  of  Xew  Yorlc  In  relation  to  honorably  dis- 
charged soldiers  or  marines  of  the  Civil  War,  giving  them  the  preference  under 
civil  service  rules.   After  the  certification  by  the  civil  service  cosunissloa  to 
the  board  of  street  commissioners  of  the  above-named  persons,  the  board  of 
street  'commissioners  held  several  meetings  at  which  resolutions  were  offered 
for  the  appointment  of  the  relator,  George  N.  Balcom,  to  the  position  of  su- 
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perlntendent  of  streets  and  clt?  property,  and  also  sbnllar  resolutions  for  tbe 
appolBtment  of  John  M.  Beabmy.  Bach  of  mcta  teaolotlonB  receired  two  votes 
In  tlie  affinnatlTe  and  two  In  the  negative.  OonseqnenOy  there  was  a  fallare 
to  appoint.  The  relator,  both  verbally  and  In  writing,  demanded  fals  appoint- 
ment to  SQch  position,  and  a  resolution  appointing  him  was  offered,  which  re- 
ceived two  votes  In  the  affirmative  and  two  In  the  negative,  whereupon  the 
relator  made  his  application  to  the  court  for  a  writ  of  peremptory  mandanms; 
and  from  the  order  granting  It  this  appeal  Is  taken. 

Argued  before  FABKEK,  F.  J.,  and  LANDOK,  HEBKICK,  PUT- 
NAM, and  MEBWIN,  JJ. 

A.  M.  Bperry,  for  af^ellante. 
Bollin  W.  Meeker,  for  respondent 

H  kkRTCK,  J.  The  contention  of  the  relator  is  that,  being  a  vet- 
eran, and  having  the  highest  percentage  of  the  two  veterans  upon 
the  eligible  list,  he  is,  as  a  matter  of  right,  entitled  to  the  appoint- 
ment, pursuant  to  the  constitution  and  the  provisions  of  chapter  370 
of  the  Laws  of  1899.  No  contention  is  made  but  that  veterans  are 
sabject  to  the  civil  service  laws  of  the  state,  and  that  they  are  only 
entitled  to  preference  after  they  have  passed  the  required  examina- 
tions and  secured  a  place  apon  the  eligible  list,  when  l^ey  are  entitled 
to  a  preference  over  civilians,  no  matter  what  their  standing  upon 
Bncb.  eligible  list  may  otherwise  be.  The  question  here  is  whether 
that  provision  of  chapter  370  of  the  Laws  of  1899,  and  of  the  civil 
service  rules  passed  in  pursuance  thereof,  providing  for  the  appoint- 
ment of  the  person  graded  highest  on  the  proper  eligible  list,  is  in 
conflict  with  the  constitution  of  the  state.  If  it  is,  then  the  civil 
service  rules  of  the  city  of  Binghamton,  above  quoted,  are  in  full  force 
and  effect,  and  the  relator  is  not,  as  a  matter  of  right,  entitled  to  be 
appointed,  but  the  defendants  have  power  of  selection  or  choice  be- 
tween the  relator  and  fhe  other  veteran,  John  M.  Seabu^.  If  the 
law  is  constitutional,  then  such  rnles  are  to  that  extent  repealed  or 
nullified,  and  the  defendants  must  appoint  the  relator,  he  being  the 
highest  in  grade. 

Section  9  of  article  5  of  the  constitution  provides  that: 

"Appointments  and  promotions  In  the  civil  service  of  the  state,  and  of  all  the 
dvil  divisions  thereof,  Including  cities  and  villages,  shall  be  made  according  to 
merit  and  fitness,  to  be  ascertained  so  far  as  practicable,  by  examinations, 
which,  80  far  as  practicable,  shall  be  competitive." 

Section  13  of  chapter  870  of  the  Laws  of  1899  provides  as  follows: 

"Appointments  shall  be  made  to  or  employment  shaU  be  given  In  all  poMHmis 
In  tbe  competitive  class,  that  are  not  filled  by  promotion,  reinstatement,  trans- 
fer or  reduction,  under  the  provisions  of  this  act  and  rule,  and  In  pursuance 
thereto,  by  appointments  of  those  graded  behest  in  open,  competitive  exam- 
inations of  tbe  state  or  municipal  commissions,  except  as  herein  othwwlse  pro- 
vided." 

Bale  8  of  the  state  civil  service  mles,  adopted  under  and  pnrsaant 

to  chapter  370  of  the  Laws  of  1899,  provides  as  follows: 

"Anwlntments  shall  be  made  to  or  employment  shall  be  given  In  all  positions 
In  the  competitive  dasi,  that  are  not  filled  by  promotion,  reinstatement,  trans- 
fer or  redaction,  under  these  rules,  by  tbe  appointment  or  employment  of  the 
person  graded  highest  on  tbe  proper  dlglhle  list,  as  the  result  of  open  competl' 
tire  examlnatlona,  txcBpt  SB  herein  otherwise  provided.** 
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The  statote  and  rule  above  cited  are  in  harmony  with  Bection  9 
of  article  5  of  the  constitntion,  and,  if  we  were  to  consider  that  sec- 
tion of  the  constitution  alone,  the  question  presented  wonld  be  a 
very  simple  one.  But  pursuant  to  the  rule  of  construction,  hereafter 
more  particularly  adverted  to,  that  all  parts  of  the  constitution  must 
be  considered  together,  and  in  relation  to  each  other,  we  must  exam- 
ine the  constitution,  and  see  if  there  is  any  other  portion  of  it  that 
must  be  considered  in  connection  with  section  9,  above  referred  to, 
before  we  can  intelligently  pa^  upon  the  question  before  us. 

The  office  sought  by  the  relator  is  a  city  office,  and  the  constitntitHi 
{Hvvides  that: 

"All  city,  town  and  village  officers,  whose  election  or  appointment  Is  not  pro- 
vided for  by  this  constitution,  shall  be  elected  by  the  electors  of  such  city,  town 
or  village,  or  by  some  division  thereof,  or  appointed  by  aach  authorities  thereof, 
as  the  legislature  shall  designate  for  that  purpose."   Const  art.  10,  I  2. 

The  legislature  having  selected  a  local  authority,  we  must  read 
that  authority  into  the  constitution.  In  this  case,  having  selected 
the  board  of  street  commissioners,  it  is  the  same  as  if  the  con- 
stitution read: 

"The  superintendent  of  streets  and  city  property,  In  the  dty  of  Blnghamton, 
Shall  be  appointed  by  the  board  of  street  commissioners." 

For  that  purpose  the  board  of  street  commissioners  is  a  consti- 
tutional body  vested  with  the  power  of  appointment  The  poww 
of  appointment  implies  a  discretion  in  the  appointing  power,  as  to 
whom  he  shall  appoint,  and  ^braces,  not  only  i>erfect  liberty  as 
to  the  person  to  be  appointed,  but  the  duty  of  personally  investigat- 
ing the  character  and  qualifications  of  the  proposed  appointee,  as 
to  his  fitness  to  discharge  the  services  required  of  him.  Mengea  v. 
City  of  Albany,  56  N.  Y.  374;  People  v.  Angle,  109  N.  Y.  564-573, 
17  N.  E.  413.  "The  choice  of  a  person  for  a  civil  office  constitutes 
the  essence  of  the  appointment,  and  the  selection  must  be  the  discre- 
tionary act  of  the  officer  clothed  with  the  power  of  appointment 
19  Am.  &  £ng.  Enc.  Law  (1st  Ed.)  p.  423,  and  cases  cited.  The 
power  of  appointment  contemplates  the  exercise  of  judgment  and 
discretion  in  the  appointing  power  as  to  whom  he  shall  appoint, 
and  responsibility  for  the  person  bo  selected;  and,  to  secure  this, 
it  must  be  the  independent,  untrammeled  act  of  the  appointing 
officer.  Menges  v.  City  of  Albany,  56  K  Y.  374.  '*Tlie  officer 
clothed  with  the  power  of  appointment  must  select  the  persons  to 
be  appointed.  He  may  listen  to  the  recommendation  and  advice 
of  others,  but  the  selection  must  finally  be  his  act"  People  v. 
Fitzsimmons,  60  N.  Y.  514-518.  Choice  or  selection  means  the  pow- 
er to  determine  between  two  or  more.  No  choice  or  selection  can 
be  made  when  there  is  no  alternative.  "Hobson's  choice"  was  no 
selection.  The  legislature  can  undoubtedly  t^e  away  the  power 
of  appointment,  and  confer  it  upon  some  other  local  authority.  It 
can  prescribe  the  term  of  office  of  the  appointee,  and  his  power  and 
duties,  and  the  formula  of  his  appointment.  But  its  power  ceases 
then.  It  cannot  deprive  the  appointing  power  of  the  exercise  of  its 
discretion  as  to  the  personnel  of  the  appointee.  That  is  the  es- 
sence of  the  power,  ^he  legislature  is  expressly  anttaotised  to 
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designate  the  local  aathority  who  shall  appoint  the  local  officers, 
and  it  is  impliedly  prohibited  from  doing  more  than  that,  or  from 
placing  Umitationa  upon  this  poww  of  appointment.  As  it  was 
said  in  People  v.  Draper,  16  N.  Y.  544,  every  positive  direction  con- 
tains an  implication  against  anything  contrary  to  it,  or  which 
would  frustrate  or  disappoint  the  purpose  of  that  provision." 
Rathbone  v.  Wirth,  150  Y,  459-468,  45  N.  E.  17;  People  v.  How- 
land,  156  N.  Y.  270-280,  49  K  E.  775. 

The  conrt  of  appeals,  in  the  case  of  People  v.  Angle,  109  N.  Y. 
564-673, 17  E.  415,  in  speaking  of  the  restrictions  and  limita- 
tions of  the  then  existing  civil  service  laws  npon  the  power  of  ap- 
pointment conferred  apon  the  superintendent  of  public  works  by 
the  constitution,  said: 

"Any  [ffOTiBlon  of  law  •  •  •  which  materially  Interferes  with  the  free- 
dom of  selection  conferred  apon  the  Buperintendent,  and  the  exercises  of  bis 
Jvdsownt  Id  Investigating  and  determlaing  the  fitness  and  the  propriety  of  tbe 
eonteoytlated  ajtpolntment,  seems  to  us  not  only  In  conflict  with  the  terms  of 
the  coDstltntlon,  bat  plainly  to  violate  Its  sphit  and  intent" 

And  again: 

"It  seems  to  us  that  this  law  leaves  to  the  superintendent  only  the  barren 
office  of  Issuing  a  commission  to  a  person  whom  others  have  selected  fur  hia 
adoption,  whereas  tbe  constitution  provides  that  he  shall  be  the  exclusive  actor 
in  determlDlng  the  wisdom  and  pmpitlety  ot  the  proposed  appointment" 
Menges  v.  City  of  Albany,  66  N.  T.  874. 

And  this  was  said  in  reference  to  then  existing  civil  service  laws, 
which  permitted  the  superintendent  or  appointing  officer  to  ap- 
point any  one  of  the  three  standing  highest  upon  the  eligible  list. 
How  mach  more  forcible  is  it  when  applied  to  a  law  which  leaves 
him  no  discretion,  bot  compels  him  to  take  the  one  standing  high- 
est upon  a  list  of  candidates  prepared  by  others!  The  power  to 
appoint,  without  the  power  of  saying  who  the  appointee  shall  be, 
is  a  nominal,  not  a  real,  power.  The  person  or  persons  who  deter- 
mine who  the  appointee  shall  be,  constitute  the  real  appointing 
power.  It  seems  to  me,  therefore,  that  chapter  370  of  the  Laws  of 
1899  is  in  conflict  with  section  2  of  article  10  of  the  conetitation. 

lliUB  far,  I  have  considered  section  2  of  article  10,  and  section  9 
of  article  6,  of  the  constitution,  separate  and  apart  from  each  oth- 
er; and,  as  has  been  seen,  the  law  in  qnestion  appears  to  be  in 
harmony  with  one,  and  in  conflict  with  the  other,  section.  We 
must  therrfore  consider  both  together,  in  order  to  arrive  at  a  cor- 
rect construction.  The  fact  that  section  2  of  article  10  was  in  the 
old  constitution,  and  that  section  9  of  article  5  has  been  added  by  a 
subsequent  amendment,  makes  no  difTerence  in  the  construction  to 
be  given  to  the  constitution  as  a  whole.  "There  is  no  repeal  of 
the  different  parts  of  the  fundamental  law  of  the  state,  by  implica- 
tion, by  the  adoption  of  additional  clauses;  but  the  instrument  as 
amended  must  be  read  as  a  whole,  and  as  if  every  part  had  been 
adopted  at  the  same  time,  and  as  one  law,  and  effect  must  be  given 
to  every  part  of  it,  each  clause  explained  and  qualified  by  every 
other  part."  Judge  Allen  in  the  case  of  Railway  Co.  v.  Anderson, 
3  Abb.  C.  484r462,  approved  in  People  v.  Angle,  109  N.  Y.  664r- 
676,  17  N.  B.  413^   '^e  cointitution,  as  it  now  exista,  must  be 
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read  and  considered  in  all  its  difF^nt  parts;  and  each  provision 
mast  be  given  its  appropriate  place  in  the  system,  and  some  office 
to  perform,  and  at  the  same  time  all  must  be  so  constraed  as  to 
operate  harmonioasly."  People  v.  Boberts,  148  N.  Y.  360-367,  42 
E.  1084.  "It  is  a  familiar  role  of  construction  that  a  statute 
should  be  construed  bo  as  to  give  effect,  if  possible,  to  all  of  ita 
provisions;  but  in  interpreting  the  constitution  the  rule  is  more 
rigidly  applied,  and  the  fundamental  law,  as  solemnly  expressed  in 
the  written  instrumeut.  is  to  be  considered  as  a  whole,  complete 
in  itself,  and  force  and  effect  must  be  given  to  every  provision  con- 
tained in  it."  People  v.  Bathbone,  145  N.  Y.  440,  40  N.  E.  395; 
Smith  V.  Board,  148  N.  Y.  187-189,  42  N.  E.  592. 

The  civil  service  amendment  to  the  constitution  was  undoubted- 
ly intended  as  a  limitation  upon  the  power  of  appointment  granted 
in  other  sections  of  the  constitution,  but  it  was  not  intended  as  a 
nullification  of  that  power;  and  whenever  that  power  |b  granted  by 
the  constitution,  or  the  legislature  is  authorized  to  confer  it,  we 
must  give  the  fullest  effect  to  the  section  granting  such  power  or 
authority  that  the  civil  service  section  will  admit  of,  in  order  to 
give  "each  provision  •  •  •  its  appropriate  place  in  the  system 
and  some  office  to  perform.**  Let  us  see,  therefore,  if  effect  cannot 
be  given  to  both  sections  of  the  constitution,  and  if  they  cannot 
"be  so  construed  as  to  operate  harmoniously."  To  arrive  at  the 
true  meaning  of  a  statute  or  constitution,  we  must,  if  possible,  as- 
certain the  intention  of  the  framers  of  such  instrument.  *^e  in* 
tention  of  the  lawmakers  is  the  law."  Smythe  v.  Fiske,  23  Wall. 
374-380.  In  endeavoring  to  ascertain  the  intentions  of  the  law- 
makers upon  any  given  subject,  the  history  of  the  times,  and  of 
such  subject,  and  the  laws  and  customs  in  relati(Hi  thereto,  if  any 
exist,  the  proceedings  of  the  lawmakers,  and  the  evils  intended  to 
be  corrected,  and  the  good  to  be  accomplished,  mast  be  considered. 
It  is  unnecessary  at  this  time  to  recite  the  history  of  civil  service 
reform  in  Great  Britain,  the  United  States,  and  in  this  state.  It 
is  familiar  to  us  all,  and  has  been  repeatedly  adverted  to  in  the 
decisions  of  the  court  of  appeals  of  this  state  and  the  decisions  of 
our  own  court  upon  civil  service  questions.  Suffice  it  to  say  at 
this  time  that  after  the  passage  of  the  civil  service  act  in  this  state, 
in  1883,  it  was  found  that  it  was  not  applicable  to  two  of  the  great 
departments  of  the  state,  and  the  intention  of  the  framers  of  the 
amended  constitution  was  to  make  all  the  apartments  and  political 
divisions  of  the  state  subject  to  its  civil  service  laws.  The  proceed- 
ings in  the  convention  in  relation  to  this  am^dment,  the  address 
issued  to  the  people,  both  of  which  are  adverted  to  in  the  case  of 
People  V.  Boberts,  91  Hun,  101,  34  N.  Y.  Supp.  641,  36  N.  Y.  Supp. 
G77,  and  148  N.  Y.  360,  42  N.  E.  1082,  show  that  the  intention  of 
the  framers  of  this  amendment  was  to  extend  the  principle  of  civil 
service  reform,  so  called,  to  every  department  of  tixe  state  govern- 
ment. "The  obvious  purpose  of  this  provision  was  to  declare  the 
principle  upon  which  promotions  and  appointments  in  the  pablir 
service  should  be  made,  to  recognize  in  that  instrument  the  prin- 
ciple of  the  existing  statutes  upon  that  sabjeot,  and  establish  merit 
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and  fitness  as  the  basis  of  such  appointments  or  promotions,  in 
place  of  their  being  made  upon  partiean  or  political  grounds." 
People  V.  Lyman,  157  N.  Y.  368-375,  52  N.  E.  134.  It  seems  to  me 
that  the  question  for  ns  to  determine  is  whether  that  principle  re- 
quires the  absolute  selection  of  the  one  who  receives  the  highest 
percentage  upon  such  examination,  and  whether  that  is  an  essen- 
tial requirement  in  the  enforcement  of  the  principle  involved. 
That  necessarily  leads  ns  somewhat  into  the  history  of  so-called 
civil  gerrice  reform.  My  first  impression  would  be  that  the  use  of 
the  word  "competitive"  would  indicate  that  the  man  standing  high- 
eat  in  the  competition  should  receive  the  reward,  but  the  expres- 
sion does  not  seem  to  have  been  given  such  meaning  in  the  past. 

The  movement  for  reform  in  the  civil  service,  which  culminated 
in  the  civil  service  statutes  and  rules  and  the  amendment  to  the 
constitution,  was  intended  to  accomplish  two  things:  First,  to  im- 
prove the  qualifications  of  those  holding  subordinate  positions  in 
the  public  service;  and,  second,  to  eliminate,  as  far  as  practicable, 
the  element  of  partisanship  and  personal  favcHritism  in  the  appoint- 
ments to  BQch  positions.  The  first  (improvement  in  the  qualifica- 
tions) was  to  be  accomplished  by  examinations  conducted  in  the 
first  instance  by  persons  other  than  those  having  the  power  of  ap- 
pointment, and  which  examinations,  when  practicable,  shonld  be 
competitive.  But  those  who  successfully  passed  such  examina- 
tions did  not  become,  as  matter  of  right,  entitled  to  appointment. 
If  they  passed  the  prescribed  minimum  standard,  they  simply  be- 
came eligible  to  appointment,  and  all  who  passed  that  standard  be- 
came eligible.  The  relative  degree  of  m^t  and  fitness,  so  far  as 
it  could  be  ascertained  by  such  an  examination,  was  determined 
by  the  percentage  each  received,  which  fixed  the  position  of  each 
upon  the  so-called  eligible  list.  This  examination  and  position  on 
the  list  was  simply  the  basis.  It  was  supplemented  by  the  power 
of  examination  and  inspection  necessarily  involved  in  the  power  of 
choice  or  selection  vested  in  the  appointing  power  or  offlcer,  and 
further  snppl^ented  by  the  so-called  probationary  appointment, 
or  probationary  period,  which  preceded  a  final  appointment,  during 
which  time  the  candidate  may  be  said  to  have  been  under  a  con- 
tinning  practical  ezamination.  To  accomplish  the  second  purpose 
(the  elimination  of  the  element  of  partisanship  and  personfd  favor- 
itism), the  problem  was,  how  far  the  law  or  rules  should  go  in  lim- 
iting the  power  of  appointment.  If  it  was  restricted  to  designat- 
ing the  person  at  the  top  of  the  list,  then  all  the  benefit  to  be  de- 
rived from  a  personal  inspection  and  inquiries  of  and  about  the 
candidate,  which  are  frequently  so  valuable,  would  be  lost  Then, 
too,  good  service  required  that  there  shonld  be  some  responsibility 
in  the  appointing  officer;  and  it  waa  recognized  that  power  and 
reiq>onBibility  go  together,  and  that  one  cannot  i^st  without  the 
other,  and  that  to  compel  the  appointing  officer  to  appoint  tke  per- 
son adjudged  by  the  civil  service  examiner  to  have  passed  the  best 
examination  was  to  deprive  such  appointing  officer  of  all  power, 
and  relieve  him  of  all  responsibility,  and  practically  to  vest  the 
power  of  appointment  in  the  dvil  Berrice  ezaminen.  Ther^ore  the 
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course  adopted  was  to  restrict  the -appointing  power  to  a  selection 
from  a  limited  nnmber  of  those  standing  highest,  as  the  result  of 
the  competitive  examination;  thus  preserving  some  degree  of  pow- 
er and  responsibility,  and  limiting,  so  far  as  other  requirements 
permitted,  the  opportunities  for  the  exercise  of  partisanship  w 
favoritism.  See  report  of  Silas  W.  Bart,  hereinafter  quoted. 
When  the  attempt  was  first  made  to  reform  the  civil  service  in 
Great  Britain,  by  requiring  candidates  to  pass  examinations,  such 
examinations  were  held  by  the  appointing  ofiScer,  and  were  what 
was  called  "pass  examinations."  They  were  seemingly  private  ex- 
aminations, corresponding  to  what  is  known  under  our  system  as 
"noncompetitive  examinations,"  being  taken  by  a  single  candidate. 
While  this  somewhat  improved  the  cbaractw  of  the  service,  and 
brought  in  a  somewhat  better  class  of  men,  yet  it  did  not  prevent 
the  appointing  ofBcer  from  distributing  his  patronage  as  part  of 
the  spoils  of  his  office;  and  to  limit  that,  and  to  insure  strife  among 
aspirants,  which  would  result  in  a  higher  order  of  candidates,  what 
was  called  the  "open,  competitive  system"  was  adopted.  See  1 
Lalor,  Cyc.  Pol.  Sc.^  article  on  the  "Civil  Service"  b^  Dorman  B. 
Eaton.  Bat  under  the  system  then  adopted  there  was  no  require- 
ment that  the  one  standing  at  the  top  of  the  list  mnst  be  appoint- 
ed. So,  also,  when  the  system  was  adopted  in  the  United  States 
service  there  was  no  such  requirement,  and  the  only  limitation  in 
that  respect  upon  the  appointing  power  was  to  require  it  to  ap- 
point one  of  the  three  standing  highest  upon  the  eligible  list;  and 
that  is  the  law  and  rule  in  the  United  States  service  to-day.  It 
is  a  fomiliar  rule  of  construction,  which  X  will  again  revert  to,  that 
the  framers  of  constitutions  and  of  statutes  are  presumed  to  have 
a  knowledge  of  existing  laws,  and  that  the  instroments  titat  th^ 
frame  and  adopt,  are  framed  and  adopted  in  reference  to  such  ex- 
isting laws.  '*We  must  keep  in  mind  that  the  constitution  was 
not  framed  for  a  people  entering  into  a  political  society  for  the  first 
time,  but  for  a  community  already  organized,  and  furnished  with 
l^al  and  political  institutions  adapted  to  all,  or  nearly  all,  the 
purposes  of  civil  government,  and  that  it  was  not  intended  to  abol- 
ish those  institutions,  except  so  far  as  they  were  found  to  be  re- 
pugnant to  the  constitution  then  framed."  People  v.  Draper,  15 
N.  Y.  537;  Bathbone  v.  Wirth,  150  N.  Y.  459-471,  46  N.  E.  15.  At 
the  time  of  the  adoption  of  the  amendment  to  the  constitution  there 
was,  and  had  been  for  a  number  of  years,  a  statute  of  the  state 
upon  the  same  subject.  The  language  of  the  constitution  and  of 
the  prior  existing  statute  relating  to  the  civil  service  is  very  simi- 
lar, and  provides  for  snbstantially  the  same  thing.  The  constitu- 
tion provides  that  appointments  and  promotions  in  the  civil  service 
of  the  state,  etc.,  "shall  be  made  according  to  merit  and  fitnem. 
to  be  ascertained,  so  far  as  practicable,  by  examinations,  which, 
so  far  as  practicable,  shall  be  competitive.**  The  civil  service  act 
in  force  at  the  time  the  constitution  was  adopted  (chapter  354  of 
the  Laws  of  1883)  made  it  the  duty  of  the  governor,  with  the  aid 
of  the  civil  service  commission,  to  prepare  rules  and  regutationa 
which  cdiall  provide,  among  other  things: 
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**Aa  neadr  as  the  condition  of  good  admlidstratton  yrUl  vamnt,  •  *  • 
for  f^ten,  competltlTe  examinations  for  testing  the  fitness  of  applicants  for  the 
public  service,  now  classified,  or  to  be  classified,  hereunder."   Section  2. 

Section  6  of  sach  law  provided  that:  • 

"Within  four  months  after  the  expiration  of  the  present  session  of  the  legis- 
lature It  shall  be  the  dnty  of  the  goTemor  to  cause  to  be  arranged  In  classes  all 
the  Severn  1  clerics  or  persons  employed,  or  being  in  the  public  service,  for  the 
purpose  of  the  examination  herein  provided  for,  and  he  shall  Include  in  one  or 
more  of  such  classes,  so  Car  as  practicable,  all  subordinate  places,  clerks  and 
officers  in  the  public  service  of  the  state." 

Section  7  provided  that: 

"After  the  termination  of  eight  months  from  the  expiration  of  the  present 
Bes8i<»i  of  the  legislature  no  officer  or  clerk  shall  be  appointed,  and  no  person 
shall  be  admitted  to,  or  be  promoted  In,  either  of  the  said  classes  now  existing, 
or  that  may  be  arranged  hereunder  pursuant  to  said  rules,  until  he  has  passed 
an  examination,  or  is  shown  to  be  specially  exempted  from  such  examination 
In  conformity  herewith." 

The  rules  adopted  pursuant  to  Buch  statute,  and  as  they  existed 
when  the  amendment  to  the  constitation  was  adopted,  provided  for 
two  kinds  of  examinations, — competitive  and  noncompetitive. 
Bale  8  provided  as  follows: 

"Appointments  diaU  be  made  to  or  employment  shall  be  glv^  In  the  posi- 
tions in  Schedule  B  by  selection  from  those  persons  graded  highest,  as  the 
result  of  open,  competJtlve  examinations." 

Schedale  B  was  a  list  or  statement  of  ofiQcers  who  could  only  be 
appointed  after  having  passed  a  competitive  lamination.  Bule  17 
provided  as  follows: 

"Whenever  an  officer  having  the  power  of  appointment  to  or  employment  In 
any  grade  In  Schedule  B  shall  request  a  certltlcation  from  which  to  make  an 
appointment  the  commission  shall  certify  to  him  as  follows:  (1)  When  the 
names  of  three  or  more  honorably  discharged  soldiers  or  sailors  shall  be  on  the 
eligible  list,  there  shall  be  certified  not  more  than  two  names  in  excess  of  the 
numbtf  of  places  to  be  filled;  (2)  when  less  than  three  names  of  honorably  dis- 
charged soldiers  or  sailors  appear  on  the  eligible  list  then  all  such  soldiers  or 
sailors  shall  be  certified  together  with  the  names  of  those  persons,  not  exceed- 
ing two  in  number,  who  are  graded  highest  on  said  eligible  list;  (3)  in  all  cases, 
except  as  above,  the  commission  shall  certify  the  names  of  the  three  eligible 
persons  who  are  graded  highest  on  the  proper  register.  •  •  •  prom  the 
persons  whose  mmn  are  so  certified  the  officer  shall  make  selection  to  fill  the 
TOcant  v^acQt  subject,  however,  to  the  provlslms  of  law  giving  preference  in 
appointment  to  certain  persons."  Report  of  CivU  Service  Gmnmisslon,  1894. 
pp.  144.  147. 

It  will  thus  be  seen  that  the  practical  construction  of  the  laws 
requiring  appointments  to  be  made  as  the  result  of  competitive  ex- 
aminations was  not  to  compel  the  appointment  of  the  person  stand- 
ing highest  upon  the  list,  as  a  result  of  such  examination,  but  per- 
mitted the  selection  of  one  oat  of  a  limited  number  of  those  stand- 
ing highest  upon  the  list;  thus  pmnitting  and  allowing  some 
degree  of  discretion  in  the  appointing  power  or  officer,  and  not  rob- 
bing him  of  all  discretion,  by  compelling  him  to  take  the  one  select- 
ed and  designated  as  highest  by  the  civil  service  examiners.  There 
is  nothing  in  the  phraseology  of  section  9  of  article  5  of  the  consti* 
tati<m  that  requires  a  different  construction,  or  that  maJECB  the 
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Fesnlt  of  the  competitire  examination  controlUng,  to  the  extent  of 
compelling  the  appointment  of  the  penone  receiring  the  highest 
percentage  upon  such  examination. 

In  the  c^se  of  People  v.  Lyman,  157  N.  T.  368-376,  52  K  £.  134, 
the  court  of  appeals  said: 

"The  extent  to  which  examlnfltlona  are  to  control  Is  declared  to  be  only  so 
far  as  practicable.  This  language  dearly  implies  that  It  Is  not  entirely  prac- 
ticable to  fully  determine  tbem  lu  that  way.  It  was  the  purpose  of  its  framers 
to  declare  those  two  principles,  and  leare  their  application  to  the  discretion  of 
the  legislature.  As  was  said  by  tbe  chairman  of  the  committee  to  wbldi  this 
amendment  was  referred:  'It  ^cemed  best  to  the  committee,  after  very  carefn! 
and  repeated  consideration,  to  leave  tbe  application  of  tbe  principle  [of  merit 
and  fitness]  to  the  gobd  sense  of  tbe  legislature,— the  application  of  It*  Thus. 
It  Is  apparent,  not  only  upon  the  face  of  the  provision  itself,  but  from  tbe  de- 
bates in  tbe  constitutional  convention,  that  tbe  framers  of  this  amendment  did 
not  intend  to  absolutely  determine  bow  the  merit  and  fitness  of  appointees 
were  to  be  ascertained  and  determined.  The  constitution  provides  that,  to  an 
extent,  those  questions  are  to  be  determined  by  an  examination;  but  it  is 
obvious  that  it  was  onderstood  at  that  time  that  it  would  be  Impxiurticalile  to 
fnlly  determine  tbe  merit  and  fitness  of  an  employ^  or  appointee  by  a  mere 
examination,  whether  competitive  or  otherwise.  It  Is  to  be  observed  that 
the  provision  of  the  constitution  Is  that  tbe  merit  and  fitness  of  the  applicant 
or  appointee  ^all  be  ascertained  In  tbe  manner  stated,  so  far  as  practicablt^; 
that  Is,  part,  at  least,  If  they  can  be  even  partially  ascertained  in  that  manner. 
Tbe  words  'so  far  as  practicable*  plainly  relate  to  the  degree  or  extent  to  which 
tbe  examination  should  control  Tbe  provision  is  not  that  the  examinatioD 
shall  be  the  basis  of  determining  merit  and  fitness  when  or  where  or  in  such 
cases  as  It  la  practicable,  but  that  in  all  cases  they  are  to  be  ascertained  by  an 
examination,  only  so  far  as  practicable.  In  other  words.  It  does  not  declare 
that  the  examination  shall  control  in  ascertaining  merit  and  fitness  In  any  or 
all  cases  where  it  Is  practicable,  but  that  tbe  qualifications  of  the  candi<Iate 
shall  be  ascertained  In  each  case  by  an  examination  to  tbe  extent  and  only  so 
far  as  It  is  practicable,  and  consequently  sufficient  to  insure  tbe  selection  of 
proper  and  competent  employes.  The  constitution  plainly  Implies  that  other 
methods  and  tests  are  to  be  employed  when  necessary  and  calculated  to  fully 
ascertain  tbe  merit  and  fitness  of  tbe  applicant" 

And  he  conclndes  that  one  <ji  the  other  methods  or  testa  is  that 
furnished  by  what  is  known  as  a  "probationary  appointment  Bnt 
it  is  not  decided  or  intimated  that  that  is  the  oidy  other  method. 
And  it  is  entirely  in  harmony  with  the  construction  so  given  by 
the  court  that  something^  should  be  left  to  the  appointing  power,— 
some  degree  of  discretion,  some  power  of  selection.  The  provisioD 
for  probationary  appointments  alone  does  not  solve  the  question 
presented.  Under  it  the  appointing  officer  has  no  discretion,  no 
power  of  selection.  He  can  dismiss  the  man  he  has  been  compelled 
to  appoint,  but  he  is  immediately  confronted  with  the  same  difilcnl- 
ty  as  before.  He  must  take  the  next  man  standing  highest  upon 
the  list.  I  am  satisfied  that  the  framers  of  the  constitution  bad 
no  such  intent;  that  they  did  not  intend  to  deprive  the  appointing 
power  granted  in  other  sections  of  the  constitution  of  all  discre- 
tion and  power  of  selection;  that  they  did  not  intend  to  absolutely 
nullify  by  one  section  what  they  granted  in  others,  but  simply  to 
limit  and  regulate  the  exercise  of  such  power  according  to  the  prin- 
ciples of  then  existing  laws  and  rules,  which  ^were  well  known  and 
understood  by  the  framers"  of  the  constitution.  F^ple  t.  Rob- 
erts, supra.    Neither  the  practice,  as  we  have  seen,  under  snctr 
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laws,  nor  the  principle  itself,  requires  that  the  appointing  power 
shall  be  deprived  of  all  power  of  selection,  which  means  a  choice 
between  two  or  more.  On  the  contrary,  the  propriety  of  permit- 
ting at  least  a  limited  discretion  and  power  of  selection  has  always 
been  recognized. 

Silas  W.  Bnrt,  one  of  the  earliest  promoters  and  students  of  civil 
service  reform  in  this  country,  and  who  has  had  many  years'  prac- 
tical experience  of  the  operations  of  civil  service  laws  both  in  the 
United  States  and  in  the  state  of  New  York,  of  which  state  he  has 
been  a  civil  service  commissioner  for  a  number  of  years,  in  a  report 
made  by  him  to  the  governor  of  the  state  in  1897,  speaking  of  the 
limitations  of  appointments  from  the  eligible  list,  says: 

"The  primary  principle  Of  these  roles  was  the  limitation  of  appointment  to 
tbe  sdectlon  from  tbe  three  persons  standing  highest  upon  an  eligible  Hat  of 
those  whose  relative  merit  and  fitness  above  a  certain  minimum  standard  had 
been  ascertained  by  open,  competitive  examination  held  by  the  civil  service 
commission.  This  limitation  reduced  the  opportunities  for  favoritism  to  the 
lowest  point  deemed  possible,  since  a  restriction  to  the  one  person  standing 
htgtaest  would  annul  the  officer's  discretion  and  responsibility  for  the  appoint- 
ment, while  tbe  three  names  gave  a  discretionary  range  that  has  by  long  trial 
been  approved  aa  sufficient,  particularly  since  it  was  supplemented  by  appoIn^ 
ment  for  a  probationary  period  only  before  a  permanent  tenure  was  given." 
Keport  of  the  Civil  Service  Commission,  1897,  p.  12. 

This  portion  of  Mr.  Burt's  report  was  cited  with  approval  by  Judge 
Martin,  speaking  for  the  court,  in  his  opinion  in  the  case  of  People 
T.  Lyman,  157  N.  Y.  369-379,  62  N.  E.  132^with  special  reference, 
however,  to  what  was  said  in  rdation  to  [vobationaiy  appointments; 
and  in  reference  thereto  he  said: 

"Therefore,  when  we  consider  the  laws  and  civil  service  rules  existing  when 
the  constitutional  amendment  was  adopted,  the  position  taken  upon  this  subject 
by  its  friends  and  advocates,  and  the  guarded  language  limitation  employed 
in  the  amendment,  there  would  seem  to  be  no  doubt  as  to  the  parpose  of  the 
amendment;  nor  that  It  was  Intended  to  continue  the  hitherto  uniform  rule  as 
to  probationary  trials." 

The  same  reasoning  would  lead  us  to  the  conclusion  that  there  can 
"be  no  donbt  that  in  adopting  such  amendment  the  framers  of  the  con- 
stitution intended  also  to  continue  the  hitherto  uniform  rule  as  to  the 
selection  of  one  from  the  three  graded  highest,  and  not  to  compel 
the  ai^wintment  of  the  one  highest  npon  ike  eligible  list,  and  thus 
deprive  the  appointing  authority  of  the  very  essence  of  the  power  else- 
where granted.  Moreover,  it  has  been  repeatedly  held  that  the  civil 
sen'ice  laws  in  force  when  the  constitution  was  amended,  and  which 
did  not  confine  the  appointment  to  the  one  graded  highest  as  the  re- 
sult of  a  competitive  examination,  and  which  left  some  discretion  and 
freedom  of  selection  in  the  appointing  power,  are  in  liarmony  with 
section  9. of  article  5  of  the  constitution.  In  concluding  his  opinion 
in  tbe  case  of  Peoi^e  v.  Lyman,  Mr.  Justice  Martin,  speaking  for  the 
■court,  said : 

"We  are  of  the  opinion  tliat  the  statute  of  1S83  and  statutes  amendatory 
thereof  are  still  In  force,  and  are  not  In  conflict  with  the  constitution." 

In  Be  Sweeley,  12  Misc.  Bep.  174^181,  33  N.  Y.  Supp.  373,  it  was 
ttatd: 
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"The  cItU  service  law  of  the  state,  as  It  was  prior  to  the  adoptloo  of  the  oew 
constitution,  Is,  with  the  exception  of  the  acts  passed  rdative  to  BoMters,  In 
baimony  with  the  constitution.'* 

That  case  was  affirmed  without  opinion  in  People  v.  Sweeley,  146 
N.  Y.  401,  42  K.  E.  643,  and  the  principle  so  enunciated  was  affirmed 
by  the  court  of  appeals  in  the  cases  of  Peoide  v.  Lyman,  157  N.  Y. 
368-376,  52  N.  £.  132;  People  t.  Roberts,  148  N.  Y.  360,  42  21.  E. 
1082;  and  Chittenden  t.  Warster,  162  N.  Y.  345,  366-358,  46  E. 
867. 

Judge  (VBrien,  who  wrote  the  prevailing  oi^nion  in  the  case  of 

People  V.  Roberts,  said: 

"It  la  evident  from  the  language  of  the  new  provision  of  the  constltntlwi.  and 
from  the  debates  In  the  coaventioi^  which  followed  Its  Introduction  Into  that 
body,  that  It  was  framed  and  adopted  with  reference  to  existing  lawa  whldi 
were  intended  to  give  to  It  immediate  practical  operation.  So  that  In  adopting 
the  new  constitution  the  people.  In  their  original  capacity,  decreed  that  here- 
after all  the  departments  of  the  government  should  be  brought  within  the  op- 
erations of  existing  laws  or)  the  subject  of  appointments.  The  mandate  to  the 
legislature  to  enact  laws  to  provide  for  the  enforcement  of  the  section  does  not 
In  any  degree  conflict  with  those  Tiews.  That  was  a  proper  and  prudent, 
though  perhaps  an  UDnecessary,  precaution.  Moreover,  when  this  constitu- 
tional provision  was  adopted,  and  when  It  was  proposed  In  the  convention,  the 
statute  and  civil  service  rules  to  which  we  have  adverted  were  In  force,  and 
were  well  known  to  and  understood  by  the  framers  of  that  provision.  Hrace 
it  ia  but  reasonable  to.suppose  that  when  It  was  proposed  they  bad  the  existing 
statutes  and  rules  In  view,  and  did  not  Intend  to  supersede  or  interfere  with 
them." 

I  do  not  understand  by  this  expteeaion  of  opinion  by  Judge 
O'Brien  that  he  meant  that  no  change  can  be  made  in  existing  stat- 
ates  and  rules,  but  simply  that  they  were  continued  in  force,  and  ap- 
plied to  all  departments  of  the  public  service.  Undoubtedly,  changes 
can  be  made  in  them  that  do  not  violate  the  principle  involved  in  the  . 
amendment,  or  that  do  not  conflict  with  other  portions  of  the  consti- 
tution,— as,  for  instance,  the  number  three,  from  which  the  appoint- 
ing power  must  select,  could  probably  be  enlai^ed,  because  that  would 
not  conflict  with  the  civil  service  amendment  of  the  constitution;  but 
that  rule  could  not  be  changed  so  as  to  limit  the  selection  to  one,  be- 
cause that,  as  we  have  seen,  would  nullify  the  appointing  power,  by 
depriving  it  of  all  discretion  and  power  ot  selection  of  choice,  and 
such  a  nulliflcation  of  the  appointing  power  is  not  necessary  to  carry 
into  effect  section  9  of  artlde  5  of  the  constitution. 

We  have,  then,  this  condition  confronting  us:  Decisions  by  the 
court  of  last  resort  in  the  state  holding  that  certain  laws  and  rules  in 
relation  to  the  civil  service,  passed  prior  to  the  amendment,  are  in 
harmony  with  the  civil  service  amendment  to  the  constitution,  and 
that  such  amendment  was  adopted  with  reference  to  such  statute  and 
rales,  and  relying  upon  them  to  carry  it  into  effect.  And  such  stat-  ! 
ntes  and  rules,  so  in  harmony  with  such  amendment  and  its  prin-  i 
ciple,  permit  tiie  exercise  of  discretion,  and  pr^erve  the  power  of 
selection  in  the  choice  of  the  person  to  be  appointed,  by  the  appoint- 
ing power, — a  limited  and  restricted  discretion  and  power  of  selection, 
it  is  true,  but  some  discretion  and  some  power.  On  the  other  hand, 
a  statnte  which  compels  the  selection  of  the  person  graded  highest  | 
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by  peraona  otber  than  the  i^pointing  power  or  offlcer,-^  atatote 

which  is  not  needed  in  order  to  carry  into  effect  either  the  letter  or 
spirit,  or  to  enforce  the  principle,  of  the  ciTiI  service  amendment  to 
the  constitutiOD,  and  which  is  in  abBoIute  conflict  with  those  sections 
of  the  constitution  containing  grants  of  the  a^^inting  power.  To 
hold  such  a  statute  valid  is  to  fail  to  give  any  eftect  to  such  sections. 
It  is  a  rule  of  constractiini  that  we  should  not  bo  construe  a  statute 
or  Constitution  aa  to  lead  to  unreasonable,  or  absurd  condnsions. 
And  to  hold  that  the  power  of  appointment  conferred  by  section  2 
of  article  10,  and  other  sections  of  the  constitntion,  is  nollifted  by 
section  9  of  article  5,  is  to  reach  an  unreasonable  and  absurd  con- 
clusion, particularly  when  effect  can  be  given  to  both,  and  the  prin- 
ciple involved  in  each  carried  into  effect.  I  conclude,  therefore,  that 
full  force  and  effect  must  be  given  to  that  portion  of  section  2  of 
article  10  of  the  constitution  granting  the  appointing  power,  and  the 
laws  passed  pursuant  thereto,  except  as  the  same  may  be  necessarily 
limited  by  section  9  of  article  6;  that  chapter  370  of  the  Laws  of 
and  the  rules  passed  in  pursuance  thereof,  are,  in  so  far  as  they  com- 
pel the  ai^intment  of  the  person  graded  highest  on  the  eligible  list, 
in  direct  conflict  with,  and  a  nullification  of,  the  power  of  appoint- 
ment conferred  by  section  2  of  article  10,  and  fail  to  give  such  section 
any  substantial  effect;  and  that  such  portion  of  the  statute  and  rules 
are  not  necessary  to  carry  into  effect  either  the  letter  or  spirit  of 
section  9  of  article  5,  nor  to  enforce  the  principle  involved  in  such 
section,  and  are  to  that  extent  unconstitutional  and  void.  It  follows, 
therefore,  that  those  portions  of  the  civil  service  rules  of  the  city  of 
Binghamton  wl^ch  provide  for  the  certification  by  the  board  of  civil 
service  cfMnmissioners  to  the  officer  having  the  power  of  af^intment 
"of  the  three  persons  having  the  highest  standing  upon  the  eligible 
list.  And  the  appointing  oflicer  shall  therefore  appoint  to  the  vacant 
position,  one  of  the  three  persons  so  certified  to  him," — ^have  not  been 
abrogated  or  repealed  by  the  provisions  of  chapter  370  of  the  Laws  of 
1899,  but  are  in  full  force  and  effect.  And  it  again  follows  that  the 
board  of  street  commissioners  are  at  liberty  to  select  either  of  the 
two  veterans  certified  to  them  by  the  civil  service  commissioners,  and 
that  the  order  granting  the  writ  of  peremptory  mandamus,  directing- 
the  defendants  to  appoint  the  relator  to  the  office,  of  superintendent 
of  streets  and  city  property,  should  be  reversed.  All  concur,  except 
PUTNAM,  J.,  not  voting,  and  LANDON,  J.,  dissenting. 

Order  reversed,  wltb  flO  coats  and  dlsburBements,  and  motion  denied,  wltb 
$10  costs. 

IiANDON,  J.  (dissenting).  In  construing  section  9  of  article  5  of 
the  constitution,  so  far  as  needful  here,  I  think  it  is  only  necessary 
to  read  its  plain  words.  They  seem  to  me  to  import  that  "merit  and 
fitness"  can  be  ascertained  to  some  extent  by  laminations;  tiiat,  to 
the  extent  that  it  is  practicable  thus  to  ascertain  "merit  and  fitness," 
it  must  be  done.  The  legislature  is  required  to  provide  for  the  en- 
forcement of  the  section.  Thus,  the  legislature  is  required  to  pre- 
scribe the  »tent  to  which  it  is  {wacticable  to  ascertain  "merit  and 
fitness"  by  examinations.   These  examinations  must  be  competitive^ 
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"so  far  as  practfcaUe."  The  legislatnre  mnst  deteiinine  how  far  it 
is  practicable.  It  should  give  to  the  word  "competitive"  its  obvions 
meaning,  and  therefore  give  the  preference  to  the  person  who  **wins 
out"  in  the  competition.  To  tiie  extent  that  the  more  recent  pro 
vision  of  the  constitution  specifies  tiie  tests  of  eligibility,  or  permits 
them  to  be  specified  by  the  legislature,  to  that  extent  the  earlier  pro- 
vision  (section  2.  art  10),  giving  the  power  of  appointment  without 
specifying  such  tests  of  eUgibUity,  mast  harmonize.  And  therefore 
I  think  like  order  applied  from  should  be  afQrmed. 


McQVBBN  T.  NEW  et  al. 

Supreme  Court,  Appellate  Division,  First  Department   Decemb^  8, 1899.) 

Rbcbivkr  of  Corfosation — AcnoRB — Frauddlekt  Coktbtances. 

Under  Laws  1858,  c.  S14,  8  2,  providing  that  every  person  who  shall,  in 
fraud  of  creditors,  have  recovered,  or  in  any  manner  interfered  with,  the 
property  of  an  insolvent  corporation,  shall  be  liable  to  the  receive*;  and 
Laws  18D2,  c.  688,  t  48,  providing  that  every  person  recdvlng.  1^  means 
of  a  frandnlent  conveyance,  any  property  of  a  corporation,  shall  be  liable 
to  account  therefor  to  the  trustee.— a.  general  receiver  of  a  corporation 
may  maintain  on  action  at  law  for  the  conversion  of  property  reoeived 
under  a  bill  of  sale  which  Is  void  under  the  statute. 

Action  by  John  McQueen,  as  receiver,  against  Tobias  New  and 
others.  Complaint  dismissed,  and  plaintiff-s  motion  for  new  trial  on 
exceptions  was  ordered  to  be  heard  in  the  first  instance  in  the  appel- 
late division.   Motion  granted. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHUN,  PATTEB- 
SON,  O'BRIEN,  and  INGKAHAM,  JJ. 

Henry  H,  Whitman,  for  i^aintifT. 

Frank  J.  Mather  and  Edward  M.  Grout,  for  defendants. 

O'BRIEN,  J.  By  a  final  judgment,  property  of  the  PowerviUe  Felt- 
Roofing  G(»npany,  Limited,  a  domestic  corporation,  was  seqaeatrated, 
and  the  plaintiff  appointed  permanent  receiver  of  all  its  property,  and 
he  brings  this  action  to  recover  goods  and  chattels  which  he  alleges 
were  wrongfully  converted  by  the  defendants.  The  latter,  in  their 
answer,  claim  title  to  the  property  under  a  biH  of  sale  made  by  the 
corporation.  Tbis  bill  of  sale,  the  plaintiff  insisted,  was  void  because 
given  by  an  insolvent  corporation  in  contravention  of  the  statute. 
2  Rev.  St.  (9th  Ed.)  p.  1022;  Laws  1892,  c.  688,  §  48.  Upon  the  open- 
ing the  complaint  was  dismissed,  the  court  below  holding  that  the 
plaintiff  had  not  brought  the  action  in  proper  form,  in  that  it  should 
have  been  a  suit  in  equity  for  an  acconnling,  and  not  an  action  at 
law  for  conversion.  It  will  be  seen  that  tiie  question  presented  upon 
the  exception  taken  to  the  dismissal  of  the  complaint  relates,  not  to 
the  cause  of  action  itself,  but  to  the  remedy,  and  is  narrowed  down  to 
a  determination  as  to  whether  the  ruling  of  the  court  below  was  right, 
that  an  action  at  law  will  not  lie  for  the  conversion  of  property  k- 
ceived  under  an  instrument  which  is  void  by  statute.  Tliat  a  suit  in 
equity,  brought  by  a  receiver  of  a  corporation  with  respect  to  pn^ 
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.§  erty  obtained  at  a  time  when  the  corporation  was  insolvent,  in  Ti(da- 
I  tion  of  statute,  will  lie,  waa  expressly  held  by  this  court  in  Stiefel  v. 
t  N'ovelty  Co.,  14  App.  Div.  371,  43  N.  Y.  Supp.  1012.  We  did  not  state, 
Uowerer,  that  a  snit  in  equity  was  an  exclusive  remedy ;  and  prior  to 
that  case  this  court  had  held,  in  Stephens  v.  Britannia  Co.,  13  App. 
Div.  268,  43  N.  Y.  Supp.  226,  that  an  action  at  law  for  conversion 
was  proper  againat  persons  who  had  unlawfully  taken  possession  of 
prepay  of  an  inB(dTent  corporation.  That  was  an  action  bronght 
by  a  recover  in  sni^emental  xffoceedings  to  maintain  converaion 
against  the  mortgagee  and  purchasers  from  him  under  a  chattel  mort- 
jrage,  which,  because  not  filed,  was  held  to  be  void  as  to  creditors, 
t'pon  appeal  (160  N.  Y.  178,  54  N.  E.  781),  it  was  held,  reversing  the 
decision  of  tliia  court,  that,  as  stated  in'the  headnote  of  the  case: 

"A  receiver  In  proceedings  supplementary  to  execution  has  no  power  to  main- 
tain an  action  at  law  for  property,  ot  the  proceeds  ot  property,  of  the  debtor, 
taken  and  sold  by  the  mortgagee  imder  a  chattel  mortgage  made  by  the  debtor, 
bat  which  was  neither  fll^  when  given  nor  accompanied  by  an  Immediate 
change  of  possession,  where  the  taking  and  sale  of  the  mortgaged  property 
were  consammated  before  the  appointment  of  the  receiver  or  the  recovery  of 
the  Judgment  on  which  he  was  appointed,  and  at  the  time  of  the  execution  of 
the  mortgage  and  of  the  sale  the  creditor  represented  by  tiie  receiver  was  a 
general  creditor  of  the  mortgagor,  having  no  attachment  or  Judgment.  In  su<A 
a  case,  the  receiver's  remedy  Is  by  an  action  In  equity  to  set  aside  the  transfer 
of  the  debtor's  property,  if  It  was  in  fmud  of  credltcwa." 

An  examination  of  the  reasons  given  in  the  opinion  in  that  case 
will  show  that  it  is  not  an  authority  for  the  prc[>o8ition  that  a  re- 
ceiver of  a  corporation  may  not  maintain  such  an  action  at  law,  but 
only  for  the  proposition  that  a  receiver  in  suppleinentary  proceedings, 
wh(»ie  rights  are  limited,  cannot  maintain  an  action  at  law  for  con- 
version. Thus,  the  learned  judge  writing  the  opinion  for  the  court 
states:  ' 

"Tta  recelrer  cannot  bring  an  action  at  law  for  the  taking  of  pn^rty 
'  rormal^  transferred  before  the  recovery  of  the  judgment  because  neither  the 
Judgment  debtor  nor  the  Judgment  creditor  could  hare  brought  It.  He  can, 
however,  by  a  bUl  In  equity,  remove  any  obstacle,  such  as  a  fraudulent  trans- 
fer, which,  tmtll  set  aside,  would  prevent  him  from  taking  possession  of  the 
property,  and  thereupon  sell  It,  and  apply  the  proceeds  upon  the  debt  which  he 
represents.  If  the  property  has  been  consumed,  or  for  any  reason  cannot  be 
identified  or  followed,  he  can.  In  the  same  action,  compel  those  legally  respon- 
sible to  account  for  it,  and  to  pay  over  the  value  thereof  to  the  extent  neces- 
sary to  satisfy  the  debt  or  debts  represented  by  blm.  as  well  as  the  costs  and 
expenses.  He  cannot  however,  uphold  an  action  at  law  for  the  conversion  of 
pnqierty  transferred,  even  in  fraud  of  creditors,  before  he  was  appointed  re- 
ceiver, because  that  Is  not  the  property  of  the  Judgment  debtor,*  within  the 
meaning  of  section  2408  of  the  Code  of  Civil  Procedure,  which  Is  the  source  of 
his  power.  Ward  v.  Petrle,  157  N.  Y.  301,  51  N.  E.  1002;  Pettlbone  v.  Drake- 
ford,  37  Hun,  628.  The  title  of  tbe  plaintiff  Is  not  strengthened,  nor  Is  his 
power  mcreased,  by  the  act  of  185S,  'to  declare  and  extend  the  powers  of  ex- 
ecutors, assignees,  receivers  and  other  trustees*  (Laws  1858,  c.  314;  Laws  1894, 
c.  74<9.  While  the  language  of  the  statute  Is  general  In  form,  it  obviously 
inclndea  only  such  trustees  as  take  tbe  entire  estate  for  the  benefit  of  all  the 
credttora,  wheieu  a  receiver  In  siqtplementary  proceedings  represents  simply 
tbe  creditor  who  tnronght  about  Us  appointment  and  nwA  as  cansed  the  re- 
ceivership to  be  extended  to  their  claims,  each  of  whom  Is  entitled  to  payment 
In  full  Ui  the  order  of  diligence  In  Instituting  proceedings.  Code  Glv.  Proc.  |g 
2466,  2460.  The  object  of  the  one  statute  Is  to  secure  the  distribution  of  all 
tbe  effects  of  an  insolvent,  wltlumt  any  preference  ekcept  sudi  as  ia  reijulred 
(nN.T.S.-80 


Digitized  by  Google 


466  61  NHW  YORK  SUPPLEMENT  (BQpL  Ot. 

mud  K  N«w  York  SUte  Reporter. 

by  law;  and  of  the  other  to  Mmply  collect  the  debta  of  a  ilngle  creditor  In  full, 
and,  If  there  Is  anything  left,  another  creditor,  by  prompt  action,  may  secure 
enough  to  pay  his  debt,  and  so  on.  In  the  order  In  which  proceedings  are  begun. 
The  legislature,  by  classifying  certain  receivers  with  executors  and  others,  who 
take  the  entire  estate  for  the  benefit  of  all  credltort.  Indicated  an  intentlnn  to 
Include  only  such  receWers  as  take  all,  for  the  t)eneflt  of  all,  and  not  ihoae 
who  take  all  or  a  pert,  as  the  case  may  be.  for  the  benefit  ot  one  only,"— citing 
Bostwlck  T.  Menck,  40  N.  T.  883. 

The  language  of  the  oi^uion,  it  will  thus  be  Been,  dearly  manifests 
a  distinction  between  a  receiver  of  a  corporation  who  becomes  vested 
with  the  entire  property  thereof  and  a  receiver  in  supplementary  pro- 
ceedings; and  instead  of  being  authority  against,  is  a  decision  in 
favor  of,  the  right  of  a  general  receiver  to  maintain  an  action  at  law 
for  the  conversion  of  property  fmudolently  acquired  from  a  corpora- 
tion by  a  third  person.  While,  therefore,  the  case  of  Stephens  v. 
Britannia  Co.,  supra,  decided  by  this  court,  was  reversed  upon  the 
ground  that  a  receiver  in  supplementary  proceedings  could  not  main- 
tain an  action  at  law  upon  tiie  facts  therein  presented,  it  is  authority 
for  the  proposition  that,  where  a  statute  declares  a  transfer  void,  no 
title  passes,  and  an  action  for  conversion  lies  against  the  transferee 
SB  if  he  were  a  stranger. 

Section  1  of  chapter  314  of  the  Laws  of  1858  has  been  amended  by 
chapter  487  of  the  Laws  of  1889,  and  again  by  chapter  740  of  the 
Laws  of  1894 ;  but  it  will  be  noticed  that  the  purpose  was  to  extend 
the  scope  of  the  remedy  therein  given  to  additional  persons,  and  the 
amendments  in  no  way  limit  the  remedies  allowed  to  receivers  of  in- 
solvent corporations  with  respect  to  property  unlawfully  taken  from 
them. 

Our  attention  has  been  directed  to  the  provisions  of  section  48  of 
the  stock  corporation  law  (chapter  688,  Laws  1892),  that  *^very  per- 
son receiving,  by  means  of  any  such  prohibited  act  or  deed,  any  prop- 
erty of  a  corporation,  shall  be  bound  to  account  therefor  to  its  credit- 
ors or  stockholders  or  other  trustees";  and  onr  conclusion  is  that  it 
was  not  thereby  intended  to  limit  the  remedy  to  a  suit  in  equity  for 
an  accounting,  for  the  words  are  susceptible  of  the  inference  that 
what  is  meant  by,  "shall  be  bound  to  account,"  is  that  an  account 
should  be  rendered  in  a  prt^r  action.  To  interpret  the  statute  dif- 
ferently would  be  inconsistent  with  chapter  314  of  the  Laws  of  1858, 
which  was  not  repealed  by  the  stock  corporation  law.  The  former 
statute,  by  the  second  section,  provides  that  every  person  who  shall, 
in  fraud  of  the  rights  of  creditors,  have  received,  taken,  or  in  any 
manner  interfered  with,  the  property  of  any  insolvent  corporation, 
"shall  be  liable,  in  the  proper  action,"  to  the  receiver.  Moreover,  the 
stock  corporation  law,  in  a  remedial  statute,  intended  rather  to  ex- 
tend than  to  restrict  the  remedies  accorded  to  those  to  whom  the 
right  is  given  to  wrest  from  the  possessor  property  illegally  taken 
from  an  insolvent  corporation,  and  its  language  should  not  be  nar- 
rowed or  limited  in  its  scope  so  as  to  lessen  the  remedies  whi6h  are 
given  by  former  statutes  not  rq>ealed. 

We  think,  therefore,  that  the  exceptions  should  be  sustained,  and 
the  motion  for  new  trial  granted,  witii  costs  to  the  i^aintifl  to  abide 
the  event.  All  concur. 
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(20  Misc.  Bep.  081.) 

BtntFEE  T.  TOWNSBND. 

(Supreme  Court,  Special  Term,  Klnga  Ooonty.  December,  18000 

Attobkbt's  Lieh. 

Wltere  the  parties  to  an  action  tor  damages  settle      j^lntUC  shnily 
wltbdrawins  his  action,  noting  being  vaU  In  setUement,  bit  attozney  1» 

not  entitled  to  prosecate  the  action  In  aid  of  his  lien. 

Action  by  Edward  B.  Burpee  against  Gerard  B.  Townsend.  Set- 
tled by  the  parties,  nothing  being  paid  in  settlement.  Motion  by 
the  attorney  for  the  plaintiff  for  leave  to  prosecate  tbe  action  in  aid 
of  his  lien  for  costB.  Motion  denied. 

Edward  W.  Brenen,  for  the  motioiu 
Clarence  J.  Shearn,  opposed. 

QAYlHORf  J.  Hie  parties  had  the  right  to  settle  the  action,  and 
the  attorney's  lien  was  subject  to  such  right  The  law  enconragea 
such  settlements,  and  does  not  permit  attom^s  liens  to  stand  in 
the  way  of  them.  It  is  said  in  some  decisions  that  where  the  parties 
collnsively  settle  the  action  so  as  to  defraud  the  attorney,  he  will 
on  i^owing  that  fact,  and  that  his  client  is  worthless,  be  permitted 
to  prosecute  the  action  to  judgment  in  order  to  establish  hia  rigbt 
against  the  o^wsite  party  under  his  lien.  This  is  rather  fanciful  at 
best;  but  no  such  case  is  here  presented.  I  see  no  use  citing  the 
decisions  on  the  subject.  They  are  a  handle  of  confusion. 

The  motion  is  denied. 


GILOALLON  V.  BISHOP. 

iSopreme  Oonrt,  Appellate  Division,  Third  Department  December  12,  1890^ 

Imumk  Pusons— Coktraotb— NBCE88ABIB8. 

Where  a  person  Buffering  from  insane  delusions  makes  an  assignment  of 
property  to  another  In  consideration  of  the  hitter's  agreement  to  care  for 
him  dorlng  the  balance  of  his  lite,  and  the  assignee  duly  p^orms  waA 
agreement,  he  should  not  be  required  to  reconvey  such  property  to  the  an- 
slgnor'a  executor,  except  on  condition  that  the  latter  pf^  1^  andgiiee  tha.- 
vahw  of  the  services  rendered  by  her  ^o  decedent. 

Ai^ieal  from  special  term,  Saratov  county. 

Action  by  Harriet  A.  Gilgallon,  as  administratrix,  against  Maty 
C.  Bishop,  to  set  aside  assignments  of  certain  mortgages.  From  a 
judgment  ta  fATor  of  jilaintiiDF,  the  defendant  appeals.  Berersed  on 

conditions. 

Argued  b«fore  FARKEB,  P.  J.,  and  lAXDON,  HEBEUCaC  PUT- 
NAM, and  MEBWIN,  JJ. 

Charles  H.  Starges,  for  appellant 
T.  F.  Hamilton,  for  respondent. 

LANDON,  J.  On  December  31,  1897,  Oliver  H.  Dodd,  being  the 
owner  of  two  mortgages,  together  worth  about  f 500,  assigned  them 
to  tlie  defendant  He  died  Jane  7,  1898.  The  plaintiff  is  the  ad- 
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ministratrix  of  his  estate,  and  by  her  compIaiDt  seeks  to  set  these  aa- 
signments  aside;  alleging  that  they  were  made  to  defraud  his  cred- 
itors, and  also  that  be  was  of  imsoand  mind  when  he  made  them, 
and.  that  the  defendant  procured  them  through  her  undue  influence 
over  him.  The  trial  court  gave  judgment  in  favor  of  the  plaintiff; 
stating  as  the  ground  of  its  decision  that  said  Dodd  was  mentally 
incompetent  to  transfer  the  same,  and  that  the  defendant  obtained 
such  assignments  by  undue  influence  over  his  weakened  mind  and 
body.  The  answer  is  a  general  denial,  and  it  also  alleges  that  tiie 
defendant  had  no  knowledge  of  other  creditors,  and  that  she  acted 
in  entire  good  faith. 

The  evidence  tends  to  show  that  the  intestate  had  the  coiuump- 
tion,  and  had  delusions  respecting  his  ailment  and  its  cause,  but 
that  in  other  respects  his  conversation  and  conduct  were  rationaL 
He  was  unmarried,  and  bad  lived  with  his  brother;  but,  having  difB- 
culty  with  him,  he  went  to  live  with  the  defendant  four  days  before 
he  executed  the  assignments.  He  went  alone  to  a  lawyer,  and  pro- 
cured him  to  draw  the  ai^ignments,  which  he  then  executed,  and 
also  a  contract  to  be  executed  by  the  defendant,  and  he  tooli  the 
paper  away.  The  defendant  executed  the  contract  the  same  day. 
It  recites  that,  in  consideration  of  the  assignments  in  question  and 
some  other  transfers,  the  defendant  agrees  to  furnish  him  with  board, 
clothing,  shelter,  doctor's  attendance,  medicine,  and  care,  the  same 
as  if  a  member  of  her  own  family,  and  see  that  he  suffers  for  none 
of  the  necessaries  of  life  during  his  natural  life,  and  has  Christian 
burial  after  his  death.  The  evidence  ie  to  the  effect  that  this  agree- 
ment of  the  defendant  was  performed  by  her ;  that  she  incurred  ex- 
penses in  so  doing  to  the  amount  of  $212.32,  apart  from  his  board 
from  December  25,  1897,  to  June  7,  1898,  the  day  of  his  death,— 164 
days.  We  find  no  evidence  in  the  case  tending  to  show  undne  in- 
fluence, or  that  the  defendant  acted  otherwise  than  in  good  faith.  I 
Affiuming  that  the  defendant  was  a  lunatic,  in  the  sense  &at  he  had 
insane  delnsions,  it  was  competent  to  contract  for  his  oecesBaries; 
and,  in  the  absence  of  evidence  tending  to  show  that  the  defendant 
unduly  or  improperly  influenced  him  to  make  these  assignments, 
we  think  they  should  not  be  set  aside,  except  upon  equitable  terms. 
— that  is,  upon  restoration  to  the  defendant  of  the  consideration  the 
defendant  actually  advanced  or  supplied  to  the  intestate  in  good  faith 
in  performance  of  the  contract. 

Hie  case  is  small,  and,  in  the  hope  that  it  may  be  adjusted  without 
a  new  trial,  we  fix  the  value  of  the  board  and  care  furnished  to  the 
intestate  at  f  100,  which,  added  to  1212.32,  makes  $312.32,  and  direct 
that  the  defendant  assign  to  the  plaintiff  the  said  mortgages  upon 
payment  to  her  by  the  said  plaintiff  of  the  sum  of  $312.32,  and  the 
costs  of  this  appeal,  and  in  the  court  entered,  and,  in  case  of  the 
plaintifTs  refusal  so  to  pay  upon  the  tender  of  such  assignments,  i 
that  said  judgment  l>e  reversed,  and  the  comjAaint  dismissed,  with  j 
costs  and  costs  of  this  appeal.  All  concur. 
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PEOPLE  ex  rel.  CHAMBERLAIN  T.  KNOX  et  aL 
(Supreme  Court.  Appellate  Dlrlsion,  First  Department   December  8, 1889.) 

1.  HVHiciPAL  Corporations— OFFICKH8  —  PoucB  Clbrk'b  AbsibtabT'— Citiii 
Bkbticb  Atpoiktmrnts — Validity. 

Laws  1890,  c.  370,  regulating  state  civil  service,  abrogated  prior  civil 
service  laws,  and  provided  (section  7)  that  no  person  should  be  selected  for 
anwlntment  to  a  dvil  service  office  except  in  accordance  with  the  provi- 
sions of  tliat  act  BeMt  tbat  the  appointment  of  a  police  clerk's  assistant, 
made  after  the  act  took  effect,  bat  before  rules  and  regulations  for  appoint- 
ments thereunder  were  made,  was  Invalid. 

SL  Same— Trial— Qdestion  for  the  Court. 

Laws  1899,  c.  370,  provides  that  appointments  from  a  'competitive  class 
of  applicants  for  public  offices  shall  be  made  only  after  the  applicant  has 
secured  a  certificate  of  proficiency  from  the  civil  service  commissioners, 
and  tbat  applicants  belong  to  the  competitive  class  when  the  position  to 
which  they  are  to  be  appointed  Is  such  that  the  merit  of  the  applicant  can 
be  determined  by  coinpetitlve  examination.  Held,  that  whether  an  i^pll- 
cant  for  an  ofllce  of  a  certain  class  belonged  to  the  competitive  class  was 
a  question  ot  law  to  be  determined  by  the  court. 

8.  SAU—OrFics— Classification— Police:  Clbkk'b  Assistant. 

The  office  of  police  clerk's  assistant  of  the  city  of  New  York  Is  an  office 
of  the  competitive  class,  within  Civil  Service  Laws  18^,  c.  370,  providing 
that  applicants  to  civil  service  offices  belong  to  the  competitive  class  when 
the  position  to  which  they  seek  appointment  la  such  that  the  applicant's 
merit  can  be  determined  by  competitive  examination. 

Appeal  from  special  term,  New  York  county. 

Mandamus  by  the  people,  on  relation  of  William  J.  Chamberlain, 
against  Charles  H.  Knox  and  otjiers,  civil  service  commissioners,  to 
compel  the  issuance  of  a  civil  service  certificate  to  relator.  From 
an  order  granting  a  peremptory  writ,  defendants  appeal.  Reversed. 

Ai^ed  before  VAJJ  BRITNT,  P.  J.,  and  BABRETT,  RUMSEY, 
PATXEB60K,  and  O^IEN,  JJ. 

Theodore  Connoly,  for  appellants. 
Julius  M.  Mayer,  for  respondent. 

RUMSEY,  J.  On  the  26th  day  of  June,  1899,  the  board  of  city 
magistrates  of  the  First  division  of  the  city  of  New  York  appointed 
the  relator  a  police  derk'a  assistant,  to  take  effect  July  1,  1899; 
and  he  qualified  and  entered  upon  the  performance  of  his  duties  as 
sach,  and  continues  to  perform  them.  He  received  no  pay  tor  the 
months  of  July^  August,  or  September,  appellants,  who  com- 
pose the  municipal  civil  service  conunission  of  the  city,  refused  to 
issue  to  him  a  certificate  that  he  had  been  appointed  or  employed 
in  pursuance  of  law,  and  of  the  civil  service  rules  made  in  pursu- 
ance of  law,  which  it  is  thought  is  a  necessary  prerequisite,  under 
chapter  370  of  the  Laws  of  1899,  to  his  receiving  such  payment.  The 
rdator  moved  at  special  term  for  a  peremptory  writ  of  mandamus  to 
compel  the  civil  service  commissioners  to  issue  such  certificate.  In 
his  petition  the  following  facta  were  made  to  appear:  The  law  went 
into  effect  on  the  19tli  day  of  April,  1899,  but  no  civil  service  rules 
or  regulations  for  the  city  of  New  York  were  made  as  directed  by 
it  anta  the  11th  day  of  July,  1899.  Between  April  19,  1899,  and 
July  11, 1899,  there  had  not  been  any  rules  or  regolations  or  dassi- 
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flcationa  for  appointmenta  or  promotions  in  the  civil  service  of  the 
city  of  New  York  established  with  the  approval  of  the  governor  or 
(he  state  commisaioii.  From  a  time  before  April  19,  1899,  np  to 
and  after  Jnly  11,  1899,  th»e  was  not  any  merit  or  eligible  list  of 
persons  examined  prior  to  the  passage  of  chapter  370  of  the  Laws 
«C  1899,  under  the  civil  service  roles  and  regulations  in  force,  if  any 
were  in  force;  and  neither  on  Jane  26, 1899,  nor  July  1,  1899,  vaa 
there  any  merit  or  eligible  list  of  persons  examined  at  any  time  for 
ihe  place  of  police  clerk's  assistant,  and  no  such  list  was  in  ex- 
istence, nor  was  there  any  list  nearly  approacbing  or  appropriate 
to  it,  from  which  appointmenta  coold  be  made.  The  motion  for  man- 
damns  was  granted,  and  from  the  order  granting  it  this  appeal  is 
taken. 

We  have  not  found  it  necessary,  upon  the  consideration  of  this 
case,  to  determine  all  the  questions  presented  to  us  in  the  argu- 
ment. Onr  condnsion  is  that  the  relator  was  not  lawfully  appointed 
to  the  position  he  holds,  and  therefore  he  is  not  entitled  to  tills  cer- 
tificate.  Our  reasons  for  this  conclosion  will  be  shortly  shited: 

Oiapter  370  of  the  laws  of  1899,  regulating  the  civil  service  of 
the  state  and  of  all  the  municipalities  in  it,  became  a  law  on  the 
ISth  of  April.  At  that  time  a  civil  service  commission  was  existing 
in  the  city  of  New  York,  and  rules  and  regnilationa  for  the  civil 
•ervice  had  been  made  in  that  city;  but  such  rules  had  not  been  ap- 
proved by  the  governor,  nor  by  the  atate  civil  aervice  commission, 
and  there  was  aopie  doubt  whether  these  rules  were  in  existence 
even  before  the  passage  of  the  act,  and  still  greater  doubt  irtiether 
titey  were  in  existence  after  the  act  became  a  law.  Laws  1899,  c.  370, 
5  28.  If  they  were  in  force  at  this  time,  it  is  conceded  that  the  re- 
lator's appointment  was  not  made  as  required  by  those  rules,  and 
therefore  it  could  not  be  valid.  But,  if  they  were  not  in  force,  his 
atatus  is  not  changed.  By  section  7  of  the  law  just  cited,  it  is  pro- 
vided that  "any  officer  or  officers  having  the  power  of  appointment 
shall  select  no  persons  for  a^^intment  except  in  accoi^nce  with 
the  {nnvisions  of  this  act,  and  the  rules  and  regulations  [n%Bcribed 
thereunder."  That  provision  prevented  any  appointment  until  snch 
time  as  the  rules  and  regulations  required  by  the  act  should  have 
been  estaUisfaed.  The  fact  that  the  former  rules  had  been  abro- 
gated, and  that  there  were  in  existence  no  rules  regulating  the  ap- 
pointment of  civil  officials  in  the  city  of  New  York,  did  not,  there- 
tore,  give  a-free  hand  to  every  person  who  had  occasion  to  make  ap- 
pointments after  the  passage  of  the  act,  and  before  the  establish- 
snent  of  the  rules.  The  act  itself  prescribed  what  officers  shall  be 
'within  the  unclassified  service  (section  8);  and  it  also  presGribes 
•what  classes  AaXl  be  included  in  the  ''claasifled  service,"  as  it  is 
called.  1^  competitive  class,  which  is  one  of  those  into  which  the 
•classified  service  is  divided,  includes  all  positions  in  which  it  is  prac- 
ticable to  determine  the  merit  and  fitness  of  the  applicant  by  com- 
petitive examination.  Section  13.  Whether  it  is  practicable  in  any 
given  case,  where  the  nature  of  the  duties  to  be  performed  is  ap- 
parent, is  a  question  of  law  to  be  decided  by  the  court.  Chittenden 
K  Wnrater,  162  N.  Y.  345,  46  N.  E.  857,  37  L.  a  A.  809.  There  can 
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be  no  doubt  what  is  the  nature  of  the  duties  of  a  police  clerk's  as- 
sistant or  that  the  position  is  one  for  which  it  is  practicable  to  de- 
termine the  merit  and  fitness  of  the  ajiplicant  competitive  exam- 
ination. In  fact,  this  particular  position  was  in  the  competitiTe 
class  under  the  old  rules,  and  it  is  very  clear  that  under  the  proTV 
siona  of  the  statute  it  remains  in  that  class.  Vacancies  in  posi- 
tions in  that  class  can  be  made  under  this  law  only  by  appointment  of 
those  graded  highest  in  a  competitive  examination  conducted  by  the 
municipal  commission.  Section  13.  But  there  were  no  lists  at  the 
time  this  appointment  was  made.  As  we  have  seen,  there  could  be 
no  ^ipointments  after  the  passage  of  this  act,  except  ones  made  in 
accordance  with  its  provisions  and  the  rules  and  regulations  made 
under  it.  The  effect  of  this  provision  was  that,  until  rules  and  regu- 
lations had  been  made,  it  was  not  legal  to  make  appointments  to 
any  position  which  by  the  statute  was  placed  in  the  competitive 
class.  It  is  said  that  such  a  constmctioD  would  prevent  all  appoint- 
ments until  the  members  of  the  municipal  commission,  having  been 
selected  by  the  mayor,  should  establish  the  rules  and  procure  their 
approval,  and  that  the  effect  ot  thiB  requirement  woi^d  be  to  put 
the  wh<de  civil  service  at  the  mercy  of  the  (XHumissioners,  and  de- 
stroy it,  if  they  do  not  see  fit  to  perform  their  duty.  Undoubtedly, 
that  would  be  true  if  the  statute  had  not  made  some  provision  for 
cases  where  the  public  welfore  required  that  any  office  should  be 
filled.  But,  if  there  were  no  such  provision  in  the  statute,  the  pos* 
sibilitj  that  some  official  of  the  state  might  throw  the  puUic  serv- 
ice into  disorder  by  refusing  to  perform  his  dutiel  affords  no  rea- 
son why  the  statute  should  not  have  its  ordinary  and  natural  con- 
struction. Such  a  possibility  always  exists,  but  the  presumption  is 
that  a  public  official  wiU  do  his  duty,  &nd  all  statutes  are  passed  and 
are  construed  upon  that  theoiy.  But  in  the  case  of  this  statute  the 
legislature  evidently  had  in  view  a  possibili^  that  exigencies  might 
arise  making  it  necessary  to  fill  a  vacancy  in  the  competitive  class 
before  the  machinery  provided  by  the  statute  should  be  in  working 
order,  and  th^  provided  for  such  cases  in  section  14  of  the  act. 
That  section,  taken  in  connection  with  section  7,  which  has  been 
quoted  above,  and  those  of  section  13,  furnish  a  complete  system 
for  the  filling  of  appointments  from  the  time  of  the  passage  of  the 
act  until  the  roles  and  regulations  have  been  established,  and  an 
eligiUe  list  has  been  provided.  If  it  is  necessary  to  make  an  ap- 
pointment in  the  competitive  dan  b^ore  tiiese  rules  and  regulations 
are  made,  it  must  be  done  in  accordance  with  section  14,  and,  unless 
it  is  so  done,  the  appointment  is  not  valid;  and  the' only  remedy, 
if  he  has  any,  which  a  person  taking  under  that  invalid  appointment 
would  have,  is  the  one  given  him  by  section  7  of  the  act.  This  con- 
clusion renders  it  unnecessary  to  consider  the  other  questions  dis- 
cussed upon  the  argument. 

For  the  reason,  therefore,  that  the  appointment  was  invalid,  the 
special  term  erred  in  directing  a  writ  of  peremptory  mandamus  to 
issae;  and  its  order  must  be  reversed,  and  the  writ  denied,  but,  nfi- 
der  the  drcnrnvtancesi  without  costs.  All  concur. 
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PBOPr^  ex  rel.  WILSON  t.  KNOX  et  aL 

(Supreme  Court,  Appellate  Dlvlalrai,  First  Department  December  8, 1S88.) 

1.  Public  Officers— Citil  Sbbtigk— RaAPPOiHTMBnT^ExAUurATTOH  Ckstifi- 
CATS— Salary. 

Laws  1SU9,  c.  370,  providing  that  tbe  ciTil  service  commission  shall  cer- 
tify that  persons  named  on  the  roll  have  been  appointed  in  pursuance 
of  law,  and  that  no  fiscal  officer  shall  pay  salary  to  a  person  In  the  eiaaslfled 
aerrlce  unless  the  pay  roll  bears  the  required  certlflcate  from  tbe  civil 
service  commission,  applies  on^  to  officers  appointed  thereunder;  and 
hence  an  officer  appointed  prior  to  the  act  and  continued  In  serriee  by 
virtue  of  such  former  aKKtlntment,  la  not  entlded  to,  and  la  not  required 
to  have,  such  certificate  to  his  name  on  tbe  pay  rolt  In  order  to  recover 
hiB  salajy. 

S.  Samb—Rehedy— Handauus. 

Laws  1809,  c.  370,  declares  that  no  fiscal  officers  shall  pay  salary  to  any 
officer  unless  the  pay  roll  bears  a  certificate  that  such  person  was  appointed 
in  pursuance  of  that  act,  and  declares  that  an  officer  wrongtoily  denied  such 
certificate  may  maintain  mandamus  to  compel  its  Issuance.  Held,  that 
since  the  act  did  not  apply  to  officers  appointed  and  heading  office  under 
prior  acts,  who  ore  not  required  to  have  such  certificate,  an  officer  so  ap- 
pointed was  not  entitled  to  mandamus  to  compel  Its  issuance. 

Appeal  firoin  special  term,  Kew  York  county. 

Mandamas  by  the  people,  on  tbe  relatioii  of  Albert  0.  Wilson, 
against  Charles  H.  Knox  and  others,  civd  service  commissioners. 
From  an  order  granting  a  peremptory  writ,  defendants  appeal.  Be- 

versed. 

Argued  before  TAN  BRUNT,  P.  J.,  and  BARRETT,  BDMSEY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Theodore  Connoly,  for  appellants. 
JnliuB  M.  Mayer,  for  respondent. 

PATTERSON,  J.  This  appeal  is  from  an  order  granting  a  writ 
of  mandamns  to  compel  the  issuance  of  a  certificate  under  section  19, 
c.  370,  of  the  Laws  of  189!).  There  is  a  radical  difference  between 
this  case  and  that  of  Ohamberlain  (decided  herewith)  61  N.  Y.  Su^^. 
469.  Here,  the  relator  was  originally  appointed  a  police  clerk's  as- 
sistant by  the  board  of  city  magistrate,  on  the  28th  of  February. 
1899,  to  fill  the  unexpired  term  of  a  deceased  prior  incumbent,  which 
term  extended  to  and  ended  on  the  30th  of  Jnne,  1899.  ^Diat  ap- 
pointment was  made  pursuant  to  the  civil  service  law  llten  in  force 
(chapter  601,  Laws  1895).  The  relator  was  selected  from  the  eligib]e 
list;  he  standing  at  the  head  thereof,  and  having  submitted  to  and 
passed  an  appropriate,  competitive  civil  service  examination  held  in 
October,  1897.  His  original  appointment,  and  the  tenure  of  his  o{- 
&e,Q  thereunder,  antedated,  therefore,  the  present  civil  service  law 
(chapter  370,  Laws  1899),  which  did  not  take  effect  until  the  19th 
of  April,  1899.  On  the  2Gth  of  June,  1899,  the  board  of  city  magis- 
trates reappointed  him  a  police  cleib'a  assistant  tor  a  term  of  two 
years,  beginning  the  1st  of  July,  1899,  and  ending  on  June  30, 1891. 
The  effect  of  that  reappointment  was  to  continue  in  office  nnint»- 
ruptedly  an  incmnbent  who  had  fulfilled  upon  his  ori^nal  appoint- 
ment, a  few  months  before,  every  condition  and  requirement  const!- 
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tnting  the  test  of  fitness  and  merit  nnder  constitational  provisiona 
and  the  law  ezisting  on  the  subject  at  the  time  of  that  appoint- 
ment, ^e  question  is  whether,  in  each  circumstances,  on  a  reap- 
pointment, it  was  necessary  for  him,.ander  the  {uroTisions  of  the  act 
of  1899,  to  submit  to  another  examination;  to  be  again  put  upon 
the  eligible  list,  and  enter  into  competition  with  others,  for  his  place. 
We  find  nothing  in  the  act  of  1899  demanding  it.  That  statute  pro- 
Tides  a  complete  and  consistent  scheme,  effective  from  its  passage, 
for  the  original  ^trj  of  persons  into  the  ciyil'service,  and  for  their 
promotion,  transfer,  reinstat^ent,  or  reduction.  There  is  a  failure 
to  require  the  re-examination  of  those  already  in  the  service  (duly 
appointed  under  antecedent  laws,  rules,  and  regulations),  for  reten- 
tion in  their  (daces,  and  also  to  legislate  concerning  the  eligibility  of 
such  persons  to  be  continued  in  place  where  short  terms  of  office  are 
prescribed  hy  the  laws  creating  the  positions.  The  practical  purpose 
to  be  attained  by  civil  service  laws  is  not  only  to  secure  for  the 
public  service,  but  to  retain  in  that  service,  those  who  are  qualified 
for  the  positions  in  which  they  are  placed  by  the  tests  of  the  law  in 
force  at  the  time  of  their  original  entry  into  service.  In  the  absence 
of  something  declaratory  or  indicative  of  the  design,  and  simply  be- 
cause a  short  official  tenn  has  expired  by  lapse  of  time,  the  law  is 
not  to  be  construed  as  requiring  a  renewed  test  of  the  merit  and 
fitness  of  those  who  have  already  been  determined  to  be  qualified, 
and  who  are  in  the  actual  exercise  of  the  functions  of  their  offices. 
There  is  no  reason  suggested  why  the  statute  should  be  so  construed. 
The  object  of  the  constitution  and  of  the  law  has  been  attained,  and 
their  purpose  fully  satisfied. 

If  the  foregoing  views  are  correct,  the  relator  neither  needed  nor 
was  entitled  to  the  certificate  he  asked  for,  and  consequently  the 
writ  of  mandamus  should  hare  been  denied;  for  he  has  the  ordinary 
action  to  recover  his  salary,  whether  the  pay  roll  bears  the  certifi- 
cate required  by  section  19  of  the  act  of  1899,  or  not.  The  require- 
ment of  such  a  certificate  is  a  novel  feature  of  law,  and,  taking  into 
consideration  both  the  nineteenth  section  and  the  one  preceding  it, 
we  think  it  quite  dear  that  the  requirement  is  as  to  prospective  ap 
pointees.  The  nineteenth  section  commences  by  declaring  that  "it 
shall  be  unlawful  for  the  comptroller  or  other  fiscal  officer  of  the 
state  or  any  city  or  civil  diTision  thereof  for  which  civil  service  rul^ 
have  been  prescribed  pursuant  to  this  act"  to  draw  any  warrant 
or  pay  any  salary  to  any  person  in  the  classified  service  of  the  state 
or  of  any  city  unless  the  pay  roll  shall  bear  the  certificate  provided 
for  in  the  act.  The  words,  "for  which  civil  service  rules  have  been 
prescribed  pursuant  to  this  act,"  are  used  to  indicate  the  conditions 
under  which  the  certificate  should  be  required.  It  can  hardly  have 
been  intended  to  apply  merely  to  fixing  a  date  when  pay  rolls  should 
in  all  cases  be  thus  certified.  If  that  had  been  the  intent,  it  would 
have  been  natural  to  fix  an  eariier  date, — as,  for  instance,  "from 
and  after  the  passage  of  this  act";  for  as  the  act,  in  terms,  dassifles 
the  service,  and  as  the  object  was  to  prevent  evasion,  why  postpone 
the  required  certificate  until  civil  service  rules  had  been  {H-escribed 
pursuant  to  Ihe  act?  It  seons  plain  that  it  was  the  appointment  of 
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pereoDB  to  office  in  violation  of  the  roles  to  be  prescribed  pursuant 
to  the  act  that  was  specifically  to  be  guarded  against  This  is  em- 
phasized by  what  follows.  What  is  tiie  ciTil  service  conunission  to 
certify?  "That  persons  named  in  such  estimate,  pay-roll  or  account 
have  been  appointed  or  employed  or  promoted  in  pursuance  of  law 
and  of  the  rules  made  in  pursuance  of  law."  This  plainly  applies 
to  anointments  made,  not  in  pursuance  of  prior  statutes  and  prior 
mles,  but  in  pursuance  of  this  act  and  of  the  civil  service  roles  to 
be  prescribed  thereonder.  It  is  true  that  the  phraseology  of  the 
last  qootation  varies  from  the  precise  expression  in  the  opening  sen- 
tence of  the  section;  and  it  may  be  argued  therefrom  tiiat  it  was  the 
purpose  of  the  lawmakers  to  devise  a  new  system  concerning  the 
methods  of  payment  of  salaries,  which  should  include  evidence  to  be 
famished  to  the  disbursing  officer  that  a  person  was  entitled  to  sal- 
ary, and  that  it  should  be  applicable  to  all  persons  in  the  classified 
civU  service,  no  matter  when  appointed.  It  may  be  supposed  that 
this  would  resolt  fnnn  the  provisions  of  section  IS,  which  require 
the  preparation  of  an  official  roster  of  persons  in  the  classified  serv- 
ice, both  in  the  state  or  any  civil  division  thereof,  except  cities,  and, 
in  another  connection,  also  in  cities;  and  it  may  be  songbt  to  infer 
from  the  provisions  of  section  18  respecting  such  rosters  that  a  cer- 
tificate provided  for  in  section  19  must  be  furnished  in  every  case, 
and  that,  for  the  refusal  to  furnish  it,  one  entitled  to  salary  ma^- 
have  the  remedy  of  mandamus  given  by  section  19.  Section  18  en- 
acts that  no  person  shall  be  appointed  to  or  employed  in  any  posi- 
tion in  tiie  classified  service  of  the  state,  or  of  any  city  or  civil  divi- 
sion thereof,  "for  which  rules  have  been  prescribed  pursnant  to  the 
provisions  cdF  this  act  until  he  has  passed  an  examination,"  etc.  It 
then  provides  that  it  shall  be  the  duty  of  each  appointing  officer 
of  the  state  or  of  any  such  civil  division,  except  cities,  to  report  to 
the  state  civil  service  commission,  forthwith  upon  such  employment, 
etc.,  the  name  of  the  appointee,  the  title  and  character  of  his  office 
or  employment,  the  date  of  the  commencement  of  service  by  virtue 
thereof,  and  the  salary  or  compensation,  etc.  The  commission  is  re- 
quired to  keep  in  its  office  an  official  roster  of  the  classified  service 
of  the  state,  and  of  each  civil  division  thereof,  for  which  rules  have 
been  prescribed  pursuant  to  this  act,  except  cities,  and  shall  make 
certain  entries  upon  that  roster.  It  then  proceeds  to  state  that, 
"in  like  manner,"  the  municipal  commission  of  each  dty  shall  keep 
in  its  office  an  official  roster  of  the  classified  service  of  such  city, 
and  shall  enter  thereon  the  name  of  each  and  every  person  who  has 
been  appointed  to  or  employed  in  any  position,  promoted  or  rein- 
stated in  any  such  service,  "as  it  may  be  required  or  deemed  satis- 
factory** that  such  person  was  so  appointed  to,  or  employed  or  prty 
moted  or  reinstated  in,  the  service  in  conformity  with  the  provi- 
sions of  law  and  of  the  roles.  It  may  be  argoed  from  the  provisions 
of  this  eighteenth  section  that,  inasmuch  as  records  are  required  to 
be  kept  in  the  office  of  the  municipal  commission  of  each  city  con- 
taining evidence  of  the  employment  of  those  in  the  classified  service 
in  conformity  with  the  provisions  of  law  and  of  the  rules,  therefore 
the  provisions  of  the  nineteenth  section  respecting  the  certificate 
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a[q>ly  to  all  classified  incumbentB  of  office,  becaase  the  manicipal 
commission  have  in  their  possession  the  evidence  upon  which  such 
certificate  may  be  based,  and  have  merely  to  refer  to  it.  But  it  will 
be  observed  that  both  sections  apply  to  persons  appointed  under 
rules  prescribed  pursuant  to  the  provisions  of  the  act  of  1899 ;  and 
that  the  requirement  to  furnish  the  certificate  is  limited  in  this  re- 
spect would  seem  to  follow  from  another  sentence  in  the  nineteenth 
section,  namely,  "Any  sums  paid  contrary  to  the  provisions  of  this 
section  may  be  recoTCred  from  any  officer  or  officers  making  such 
appointment  in  contravention  of  the  provisions  of  law  and  of  the 
rules  made  in  pursuance  of  law."  If  these  latter  words,  in  their 
immediate  connection,  relate  to  past  appointments,  then  the  act 
of  a  fiscal  officer  in  paying  past  appointees  without  a  certificate 
would  create  a  present  liability  against  the  original  af^ointing  offi- 
■cer,  because  of  his  former  exercise  of  the  appointing  power^ — in  other 
words,  a  retroacting  penalty.  That  seems  to  be  the  necessary  logi- 
cal result  of  any  other  interpretation  than  we  have  given  of  this 
nineteenth  aection,  and  such  result  is  simply  inadmissible.  The 
legislature  never  intended  it.  What  that  body  did,  and  meant  to 
do,  was  to  prescribe  a  penalty  for  the  making  of  appointments  there- 
after in  contravention  of  the  law,  and  of  rules  to  be  made  in  pur- 
suance of  the  law,  it  then  had  under  consideration.  Ite  act  of 
1S99,  and  the  civil  service  rules  adopted  pursuant  thereto,  were  made 
thereafter  the  sole  guide  botii  of  the  appointing  power  and  of  the 
fiscal  agent;  and  penalties  were  provided  for  the  infraction  of  the  law 
by  each,  which  were  deemed  adequate  to  restrain  any  attempt  at 
dislc^alty  to  the  system.  We  think  the  ^pression,  ''in  pursuance  of 
law  and  of  the  rales  made  in  pursuance  of  law,"'  was  employed  with 
the  same  purport  and  meaning  as  previously  used  in  the  introductory 
sentence  of  section  19,  and  that  it  is  apparent  from  the  context  that 
the  civil  service  commissioners  were  furnished  with  clear  guides 
for  their  action,  and  that  they  are  to  certify,  or  not,  in  accordance 
with  the  plain  jvovisions  of  the  act  of  1891),  and  of  what  was  sup- 
posed  wonld  be  equally  plain  civil  service  rules  prescribed  pursuant 
thereto.  Ibos  reading  the  act  and  its  sections,  the  duties  of  the 
civil  service  commissioners  with  respect  to  certification  are  clear  and 
simple.  It  was  for  the  enforcement  of  such  particular  duties  that 
the  appointee  was  given  the  right  to  compel  performance  by  man- 
-damus. 

Our  conclusion  is  that  persons  lavrfully  appointed  prior  to  the  adop- 
tion of  the  civil  service  rules  under  chapter  370  of  the  Laws  of  1899 
cannot  be  kept  out  of  their  salaries  until  the  pay  roll  which  con- 
tains their  names  bears  the  certificate  of  the  civil  service  commis- 
sion that  they  were  appointed  "in  pursuance  of  law  and  of  the  rules 
made  in  pursuance  of  law,"  and,  ou  the  other  hand,  that  those  Ille- 
gally appointed  gain  nothing  by  a  certificate  that,  in  the  judgment 
of  the  commissioners,  they  were  appointed  "in  purauance  of  law  and 
-of  the  rules  made  in  pursuance  of  law." 

The  order  should  be  reversed,  with  costs.  All  concur. 
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NTTGENT  v.  METROPOLITAN  ST.  EY.  CO. 
(Supreme  Court,  Appellate  Division,  First  Department.  December  S.  189B.) 

1.  RBrEKENCB— Question  op  Fact— Conflicting  Testimony. 

The  decision  of  a  question  of  fact  by  a  referee  on  confiictiDK  testimony 
should  not  be  disturbed. 

2.  Judgment— Vacation— Pbbjubed  Testimomt. 

A  Judgment  will  be  vacated  If  shown  to  be  based  on  perjured  testimony 
Inspired  and  mannfactured  hy  an  attorney  for  the  soccessfal  party,  who 
conspired  with  the  witnesses  to  obtain  the  Judgment 

8.  Motion  tor  New  Trial— Laches. 

After  appealing  a  case  to  the  court  of  appeals,  the  defeated  por^  moved 
tor  a  new  trial  on  the  ground  that  the  Judgment  had  been  obtained  by  per- 
jury Inspired  and  manufactured  by  the  attorney  for  the  aaccessfnl  party. 
Held,  that  the  motion  should  not  be  denied  on  the  ground  of  laches. 

Appeal  from  special  term,  New  York  county. 

Action  by  Harriett  Nugent,  an  infant,  by  guardian,  againat  the 
Metropolitan  Strf^t-Bailway  Company.  There  was  a  judgment  in 
f&vor  of  plaintiff,  and  from  an  order  denying  a  new  trial  defendant 
appeals.  Berersed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BAKRETT,  EDMSEY, 
McLAUGHUN,  and  INGBAHAM,  JJ. 

Charles  F.  Brown,  for  appellant. 
Andrew  F.  Murray,  for  respondent. 

McLAUGHUN,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  the  plaintiff 
by  reason  of  the  defendant's  negligence.  At  the  trial  the  i^aintiff 
bad  a  verdict  for  $5,000,  and  from  the  judgment  entered  thereon  the 
defendant  appealed  to  this  court,  where  the  same  was  affirmed,  the 
presiding  justice  dissenting  (Nugent  v.  Bailway  Co.,  17  App.  IHt. 
582,  46  K.  Y.  Supp.  596);  and  an  appeal  was  then  taken  to  the  court 
of  appeals,  which  is  still  pending.  After  the  appeal  had  been  t^en 
to  the  court  of  appeaha,  the  defendant  moved,  upon  affidavits  and 
the  printed  case  on  appeal,  to  vacate  the  judgment  and  for  a  new 
trial  upon  the  ground  of  newlynJiscovered  evidence  showing  that  the 
"witnesses  for  the  plaintiff  upon  whose  testimony  such  judgment 
and  verdict  were  obtained  were  guilty  of  perjury,  and  that  said  judg- 
ment and  verdict  were  obtained  by  means  of  a  conspiracy  bet^reen 
the  plaintiff  herein  and  one  of  her  attorneys  and  said  witneaseB,  and 
means  of  an  imposition  and  fraud  upon  the  court."  l%e  motion 
waa  denied,  and  an  order  entered  to  that  effect,  but,  upon  a  reargii- 
ment,  the  order  was  vacated,  and  the  matter  sent  to  a  referee  to  de- 
termine and  report  upon  the  questions  of  fact  arising  upon  the  a£Bda- 
vits  used  upon  the  motion,  with  a  provision  that  tte  motion  to  va- 
cate the  judgment  might  be  renewed  upon  the  coming  in  of  the 
referee's  report.  In  pursuance  of  this  order,  several  hearings  were 
had  before  the  referee,  and  the  testimony  of  many  witnesses  taken, 
induing  that  of  the  plaintiff's  attorneys,  and  all  the  witnesses  who 
testified  as  to  the  cause  of  the  accident  at  the  triaL  The  referee 
reported,  among  other  things,  as  follows: 
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**!  am  fnll7  conrlnced  that  a  grave  and  great  *  *  *  injnstiee  has  oc- 
curred by  reason  of  the  fact  of  tbe  entry  of  the  Jndgment  •  •  •  In  ttiis 
iictiua  In  favor  of  the  plalntlft.  •  •  •  I  am  fully  convinced  that  the 
judgment  above  referred  to  was  obtained  by  collusion,  fraud,  and  conspiracy 
entered  Into  on  behalf  of  the  attorneys  for  the  plalutltC  and  of  the  several  wlt- 
uesses  who  had  theretofore  testified  on  behalf  of  the  plaintiff.  ♦  •  •  From 
the  testimony  produced  before  me  and  my  observation  of  the  respective  wit- 
uesaes,  I  am  couvloced  that  the  allegations  In  the  defendant's  affidavits  upon 
which  tbe  motion  to  vacate  the  Judgment  was  originally  made  are  true  lu  all 
material  particulars,  and  that  plalntilTB  witnesses  Sadie  McDonald,  Mary 
Langstaff.  Ellen  O'ltellly,  and  Mai^aret  Fraser  all  testified  falsely  before  the 
Jury  as  to  material  Ricts,  and  that  the  0T8t  two  never  saw  the  accident  at  all. 
and  that  the  last  two  never  saw  the  things  to  which  they  testified.  I  am 
further  convinced  that  these  witnesses  were  produced  at  tbe  trial  with  full 
knowledge  of  their  incapacity  on  the  part  of  the  plaintiffs  attorneys,  and  that 
they  had  been  coaobed  and  schooled  in  such  false  testimony  by  said  attorneys, 
and  that  by  the  latter  to  a  considerable  degree  such  testimony  was  manufac- 
tured  and  inspired." 

On  the  coming  in  of  the  report,  the  motion  to  vacate  the  judgment 
was  renewed,  and  again  denied,  upon  the  ground,  as  appears  from 
the  opinion  of  the  learned  justice  who  heard  the  motion,  that  he  did 
not  agree  with  the  referee  as  to  his  findings  of  fact. 

After  a  very  careful  examination  of  the  voluminous  record,  we  are 
satisfied  that  the  conclusion  of  the  referee  was  amply  sustained  by 
the  testimony  taken  by  him.  This  testimony  was  to  the  effect  that 
all  of  the  plaintiff's  witnesses  at  the  trial  who  testified  as  to  the  cir- 
cumstances of  the  accident,  namely,  Sadie  McDonald,  Mary  Lang- 
stoff,  Ellen  O'Beilly,  and  Margaret  Fraser,  testified  falsely;  that  two 
of  them,  at  least,  did  not  see  the  accident  at  all;  that  the  eyesight  of 
another  was  so  defective  that  she  could  obtain  no  accurate  idea  of 
it;  and  that  the  fourth  did  not  see  what  she  swore  to.  Sadie  Mc- 
Donald, one  of  the  witnesses  who  testified  at  the  trial  as  to  the 
manner  in  which  the  accident  occurred,  testified  before  the  referee 
that  she  did  not  see  the  accident,  and  that  at  the  time  it  occurred 
she  was  so  situated  that  she  could  not  see  it.  She  was  corroborated 
in  her  statements  before  the  referee  by  three  nnimpeached-witnesseSf 
and  as  to  her  testimony  the  referee  stated: 

"1  am  mtlrely  satisfied  that  the  witness  ESadle  McDonald  swore  falsely  at  the 
trial  of  this  action.  That  she  so  conmiitted  perjury  at  the  trial  was  Indicated 
at  the  trial  by  the  testimony,  as  given  at  that  time  by  Camille  Petulli,  that 
Sadie  McDonald  could  not  have  been  a  witness  to  the  accident.  Sadie  McDon- 
ald now,  upon  her  sworn  affidavit,  annexed  to  the  moving  papers,  confesses 
that  she  did  so  commit  perjury.  I  believe  that  she  tells  tbe  truth,  and  that  It 
was  pbjnicalljp  Impouible  tor  ber,  from  bar  physical  sttuation,  to  have  been  a 
witness  to  the  accident" 

Mary  Langstaff,  another  witness  who  testified  for  the  plaintiff  at 
the  trial  as  to  the  cause  of  the  accident,  in  her  testimony  before  the 
referee  stated  that  she  did  not  see  the  accident,  and  that  at  the 
time  it  occarred  she  was  inside  the  house  talking  to  her  mother, 
and  she  was  corroborated  in  tiiis  statement  by  hsae  mother.  As 
to  her  testimony,  the  referee  stated: 

"Tbe  witness  of  the  plaintiff  Mary  Langstaff  has  also  made  an  affidavit  In 
wblch  she  confesses  that  she.  likewise  with  Sadie  McDonald,  committed  per- 
Jvry  upon  tbe  trial  In  testifying  that  she  had  been  a  witness  to  the  accident 
Eier  testimony,  as  given  before  the  midersigned,  is  corrDlwrated  by  that  of  her 
mother,  Mary  Langstaff.  I  am  likewise  fully  satisfied  that  abe  also  could  not 
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have  »een  the  accident  Crom  the  most  ta.votahi»  podtkm  In  wUch  tH»  idaceft 

herself  at  the  time  ot  the  accident." 

The  witness  OHeillyj  when  examined  before  the  referee,  was  suf- 
fering from  impaired  vision,  which  she  admitted  had  existed  for 
abont  five  years,  and  to  such  an  extent  that  it  would  have  been  im- 
possible for  her  to  see  the  accident  from  the  location  in  which  it  1» 
conceded  she  then  was.   As  to  her  testimony,  the  referee  stated: 

"I  am  fully  convinced  that  the  wltneea  on  behalf  of  the  plaintiff  Ellen  O'Reil- 
ly, who  swore  that  she  saw  the  accident  from  In  front  of  the  stationery  store 
of  her  husband  at  No.  30  Madison  street,  conld  not  have  seen  this  sccldeot 
clearly  by  reason  of  her  Impaired  vision." 

^e  only  other  witness  who  testified  for  the  plaintiff  at  the  trial 
as  to  the  canse  of  the  accident  was  Margaret  Fi^er,  and  it  requires 
only  a  casual  examination  of  the  testimony  given  by  her  before  the 
referee,  in  connection  with  that  given  by  her  upon  the  trial,  tQ  show 
that  little  or  no  reliance  can  be  placed  upon  it..  If  she  told  the  truth 
before  the  referee,  then  she  falsely  testified  at  the  trial  as  to  mate- 
rial issues  in  the  case,  and  as  to  her  testimony  the  referee  concluded : 

"There  remains  on  behalf  of  the  plaintiff  In  sappMt  of  the  Judgment  only  the 
witness  Margaret  Fraser.  Her  testimony  as  given  before  the  undersigned, 
when  compared  with  that  given  upon  the  trial,  ia  replete  with  contradictions, 
and  I  consider  her  testimony  unworthy  of  belief." 

The  testimony  taken  by  the  referee  not  only  justiAed  his  finding 
that  these  witnea«eB  testified  falsely  upon  tlie  trial,  but  it  also  jns-- 
tifled  the  finding  that  th^  were  induced  to  give  such  false  tratimony 
by  one,  if  not  by  both,  of  {Aaintiff's  attorneys.  The  witnesses  Mc- 
Donald and  Mary  Langstaff  both  admitted  that  they  had  committed 
perjury  at  the  trial,  and  that  they  were  induced  to  do  so  by  one  of 
plaintiff's  attorneys.  It  may  be  conceded  that,  these  witnesses  hav- 
ing admitted  that  they  once  committed  perjury,  their  testimony 
should  not  be  accepted  without  corroboration.  But  th^  were  cor- 
roborated as  to  their  statements  before  the  referee  in  every  mate- 
rial partioolar,  not  hy  one  only,  but  by  several,  witnesses,  as  wdl 
as  by  the  facts  and  circnmstancee  connected  with  the  case.  If  these 
corroborating  witnesses  told  the  truth, — and  there  is  no  reason  to 
doubt  but  that  they  did, — ^then  one  or  both  of  the  plaintiff's  attorneys 
perpetrated  a  deliberate  and  willful  fraud  upon  the  court  by  enter- 
ing into  a  conspiracy  with  the  plaintiff  and  certain  witnesses  to  ob- 
tain a  judgment  by  false  and  perjured  testimony. 

The  testimony  given  by  these  witnesses  before  the  referee  as  to 
the  false  testimony  given  at  the  trial  being  inspired  by  the  plaintifTs 
attorneys  was  met  only  by  a  general  denial  by  these  attorneys,  who 
wore  not  entirely  disintMested.  Before  the  action  was  commenced, 
they  obtained  a  written  agreement  by  which  they  were  to  have,  as 
their  compensation  for  bringing  and  trying  the  action,  50  p^  cent, 
of  the  entire  recovery.  The  least  that  can  be  said  is  tiiat  the  testi- 
mony before  the  referee  was  conflicting,  and  we  know  of  no  reason 
why  the  general  rule  in  such  cases  shoold  not  be  apjdied.  The  referee 
saw  the  witnesses,  he  heard  them  testify,  observed  the  manner  in 
which  they  gave  their  testimony,  and  he  was  in  a  much  better  posi- 
tion to  pass  upon  the  truthfulness  and  accuracy  of  their  statementa 
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than  the  learned  jostice  at  apecial  term,   Westerlo  v.  De  Witt,  30 
N.  Y.  344;  Crane  T.  Baudonine,  68  N.  Y.  256;  Baird  t.  Mayor,  etc, 
96      Y.  567. 
In  Haird  v.  Mayor,  etc.,  siqva,  the  court  said: 

"When  there  In  erldence  on  both  sides,  and  the  case  Is  balanced,  and  the 
mind  of  the  coart  has  been  called  upon  to  weigh  conflicting  statements  and 
Inferences,  and  to  decide  upon  the  credibility  of  opposing  witnesses,  much  weight 
muBt  be  accorded  to  the  especial  adaptation  of  tbe  trial  court  to  Investigate  and 
determine  such  questions.  Any  other  rule  would  nullify  the  peculiar  advan- 
tages which  that  tribunal  possesses  in  observing  the  manner  and  appearance  of 
of  the  witnesses  produced,  and  the  various  physical  and  mental  peculiarities 
by  which  the  mind  of  a  professional  observer  determines  the  d^n»e  of 
credit  which  ought  prudently  to  be  attached  to  oral  testimony." 

The  finding  of  the  referee  is,  as  we  have  already  said,  not  only  stis- 
tained  by  the  evidence,  but  it  is  difficult  for  as  to  see  how  he  coald 
hare  reached  a  different  conclnsion.  If  we  are  right  in  this,  then  the 
motion  ought  to  have  been  granted. 

But  it  is  urged  that  a  judgment  will  not  be  vacated  merely  be- 
cause it  is  based  upon  or  procured  by  perjured  testimony.  This  is 
undoubtedly  the  general  rule,  but  in  the  present  case  there  is  some- 
thing more  than  that.  We  have  here,  in  addition  to  the  perjured 
testimony,  the  fact  that  it  was  inspired  and  manufactured  by  one  of 
the  plaintiff's  attorneys;  that  he  entered  into  a  conspiracy  with  the 
witnesses  for  the  purpose  of  obtaining  a  judgment,  thereby  commit- 
ting a  fraud  upon  the  court.  Hie  object  of  a  trial  is  to  do  justice, 
and  whenever  it  is  made  to  appear  that  one  of  the  parties  to  tbe  liti- 
gation has,  by  fraud,  connivance,  conspiracy,  or  any  other  dishonest 
act,  prevented  his  adversary  from  having  a  fair  trial,  then  the  com-t 
never  hesitates  to  use  the  power  which  it  possesses  to  rectify  that 
wrong  by  vacating  the  judgment  obtained,  and  directing  a  new  trial. 
Verplanck  v.  Van  Buren,  76  N.  Y.  247;  Jordan  v.  Volkenning,  72  N. 
Y.  300;  Keister  v.  Rankin,  34  App.  Div.  288,  54  N.  Y.  Supp.  374.  In 
Jordan  v.  Volkenning,  supra,  Judge  Eapallo  said,  "There  can  be  no 
question  but  that  a  judgment  or  an  award  obtained  by  false  testi- 
mony frandulently  given  by  tbe  party  benefited  thereby  is  voidable;'* 
and  "in  Verplanck  v.  Van  Buren,  supra,  Judge  Folger  said,  "Fraud 
and  imposition  invalidate  a  judgment,  as  they  do  all  acts,*"  and  in 
Patch  V.  Ward,  3  Ch.  App.  203,  it  is  said  that  there  must  be  actual 
fraud, — "such  that  there  is  a  mains  animus  on  the  part  of  the  person 
chargeable  with  it,  the  mala  mens  putting  itself  in  motion  and  act- 
ing in  order  to  take  an  undue  advantage  of  another  person,  for  the 
purpose  of  actually  and  knowingly  defrauding  him;  •  •  •  a  me- 
diation and  intentional  contrivance  to  keep  the  parties  and  court  in 
ignorance  of  the  real  facts  of  the  case,  and  obtaining  a  decree  by 
that  contrivance."  Any  fact  which  satisfies  tbe  court  that  a  judg- 
ment has  been  obtained  by  fraud  or  deceit,  or  that  the  party  against 
whom  the  judgment  was  taken  was  prevented  by  fraud  or  deceit  from 
having  a  fair  trial,  is,  in  and  of  itself,  sufficient  to  call  for  interference 
by  the  court.  Insurance  Co.  v.  Hodgson,  7  Cranch,  332,  3  L.  Ed.  363; 
Vaughn  v.  Johnson,  9  N.  J.  Eq.  178.  Here  it  is  more  than  abun- 
dantly proven  that,  \jj  perjury  and  Bubornation  of  perjury,  this  judg- 
ment was  obtained. 
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It  is  also  argued  that  the  motion  should  have  been  denied  on  the 
ground  of  laclies.  We  do  not  think  so.  In  Keister  v.  Rankin^  sapra, 
this  coart  held,  the  presiding  justice  rendering  the  opinion,  that  "it 
is  never  too  late  to  do  jnstice.  When  the  ends  of  justice  require  that 
a  new  trial  should  be  had,  the  sutM^me  court  may  act,  although  the 
ease  may  have  been  to  the  conrt  of  ai^teals  and  disposed  of  there." 
The  court  is  constituted  to  enforce  legal  rights  and  redress  1^1 
wrongs,  and  whenever  it  is  made  to  appear,  as  it  is  in  this  case,  that 
a  wrong  has  been  perpetrated,  it  neveit  hesitates  to  exercise  the  power 
which  it  has,  nnlesB  to  do  so  wonld  do  a  greater  injury  than  to  re- 
fuse to  exercise  it. 

Justice  requires  that  there  should  be  a  new  trial  in  this  case,  and 
it  follows  that  the  order  appealed  from  must  be  reversed,  and  the 
motion  granted,  with  costs  to  the  ai^ellant   All  concur. 


In  re  DALY. 

<SnpTei]w  Coart,  Appellate  DMalon,  Second  Department.    November  21,  1880.) 

L  Eminent  Domain — Assessment  of  Dahaoes— Valuation. 

In  a  proceecUng  to  acquire  property  belonging  to  a  decedentfs  estate, 
the  commlmloners  of  appraisal  properly  considered  the  fact  that  part  ot 
the  property  consisted  of  a  mtlldam,  and  that  a  pond  formed  by  said  dam 
was  declared  a  nuisance  In  an  action  by  the  decedent  during  bis  Itfethne 
against  another  several  years  prior  to  such  proceeding. 

fll  Sahr— Hearing— Evidence. 

At  the  hearing  the  executor  of  decedent's  estate  gave  no  evidence  of 
the  value  of  the  dam,  but  at  a  subsequent  bearing.  In  view  of  the  decision 
of  the  court  of  appeals,  produced  evidence  of  the  dam's  cost  and  value. 
Held,  that  the  appraisal  commissioners  properly  disregarded  such  evidence. 
8.  Same — Damages — Inadequacy  ov  Award. 

ExpertB  placed  the  value  of  the  land  at  from  |260  to  $350,  and  one 
witness  estimated  the  value  of  the  mill  and  its  machinery  at  $12,000  to 
$16,000,  if  It  had  water  power,  and,  without  water,  estimated  its  worth 
as  nothing.  The  executor  valued  the  land  at  $3,000  as  a  mill  dte.  but 
admitted  that  It  was  worth  only  $25  per  running  foot  if  the  dam  wai  a 
nuisance.  There  were  only  253  running  feet.  B^d,  an  award  of  $2,000 
as  damages  will  not  be  set  aside  as  Inadequate. 

Appeal  from  special  term,  Westchester  county. 

Petition  by  Michael  T.  Daly,  commissioner  of  public  works  of  New 
York  City}  to  acquire  real  estate  for  the  purpose  of  providing  for  the 
sanitary  protection  of  the  sources  of  water  supply  of  said  city.  From 
an  order  conflnning  the  appraisal  commissioners'  report  assessing 
damages,  Robert  W.  Leonard,  as  ^ecutor  <^  the  estate  of  WUIiam  B. 
Leonard,  deceased,  appeals.  Afflrraed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  WOODWAED,  JJ, 

A.  J.  Adams,  for  appellant. 
H.  T.  Dykman,  for  respondent. 

QOODBICH,  P.  J.  The  estate  of  the  late  Judge  Leonard  was  the 
owner  of  parcel  No.  74,  comprising  .864  at  an  acre  of  land  at  Mt. 
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Eisco,  on  which  there  were  a  miU,  machinery,  and  a  dam  site.  Com- 
miBSioners  of  appraisal  were  appointed  to  appraise  the  value,  and 
they  awarded  |3,000  as  the  value  of  the  entire  property.  This  award 
was  confirmed  by  an  order  of  the  special  term,  and  from  such  order 
Robert  W.  Leonard,  executor,  etc.,  appeals. 

The  executor  originally  filed  with  the  commissioners  a  claim  in 
which  he  stated  the  value  of  the  land,  mill,  and  machineiy  to  be 
15,000.  In  February,  1894,  he  filed  an  amended  claim  for  |10,000, 
which  included  the  dam  and  dam  site.  Subsequently  the  claimant 
appeared  at  a  pubHc  hearing  of  the  commisaioners,  and  filed  a  new 
claim  for  915,000,— In  items,  f6,000  for  the  dam,  f6,000  for  the  mill, 
and  13,000  for  the  land  and  mill  privilege.  Judge  Leonard  about  the. 
year  1880  brought  an  action  against  one  Spencer  to  abate,  as  a  nui- 
sance, a  pond  formed  by  the  dam  in  question.  Hie  court  of  appeals 
in  1888  held  that  the  pond  was  a  nuisance,  and  afiQrmed  a  judgment 
abating  it  as  such.  Leonard  v.  Spencer,  108  N.  Y.  338, 16  N.  E.  307. 
The  commissioners  therefore  properly  made  their  estimates  of  value 
upon  this  condition  of  affairs. 

At  the  hearing  the  claimant  at  first  gave  no  evidence  of  the  value 
of  the  dam.  At  a  subsequent  hearing  he  produced  evidence  as  to  ito 
cost  and  value,  but  this,  in  view  of  the  decision  of  the  court  of  ap- 
peals, was  properly  disregarded  by  the  commissioners.  Ths  vepovt 
of  the  commissioners  states  the  fact  that  tibey  had  personally  viewed 
the  property  and  examined  it.  There  was  also  evidence  of  four  experts 
who  respectively  valued  the  land  at  $300,  |250,  $350,  and  $325.  There 
was  evidence  from  one  Archer,  a  witness,  as  to  the  value  of  the  mill 
and  machinery,  but  his  testimony  does  not  show  him  to  have  been  a 
very  satisfactory  expert  on  the  value.  He  estimated  the  value  of 
mill  and  machinery  at  from  $12,000  to  $15,000  in  1893.  He  said  it 
had  ceased  to  be  used  as  a  mill  fw  many  years.  He  ran  it,  however, 
as  a  cider  mill  four  or  five  years.  His  estimate,  he  said,  was  based 
on  the  value  as  a  mill,  with  the  water  power  to  run  a  milL  His  ex- 
amination contained  the  following: 

"Q.  Are  7011  able  to  state  what  valne  it  had  without  the  water  power,  or 
the  means  of  operating  It  as  a  mill?  A.  Well,  It  is  not  worth  anything.  Do 
you  mean  without  the  water?  Q.  That  Is  what  I  asked  you.  A.  Yon  could 
put  in  steam,  of  coarse*  tmt  I  don't  like  steam.  Give  me  water  Mioush,  and 
I  wiU  plug  ber  up  again.** 

As  Leonard  v.  Spencer,  supra,  declared  the  dam  a  nuisance,  it  is 
somewhat  difficult  to  find  in  the  testimony  of  Archer  any  useful  in- 
formation of  the  value  of  the  property  as  it  stood.  There  was  also 
evidence  from  Dawson  as  to  the  cost  and  value  of  the  dam,  but  he 
declined  to  give  any  value  to  it  as  it  existed  after  being  declared  a 
nuisance  by  the  court  of  appeals. 

The  executor,  Bobert  W.  Leonard,  placed  a  value  of  $3,000  on  the 
land  itself  as  a  mill  site,  and,  when  specifically  asked  whether  he 
based  the  value  of  the  land  on  the  fact  that  it  was  a  mill  site,  an- 
swered: 

"Yes,  sir,  and  a  dam  site.   Q.   *   *  *   Now,  assuming  that  It  la  a  nuisance, 
and  has  been  abated,  what  would  you  consider  that  plot  worth?   A.  Oh,  I 
don't  know.   It  might  be  worth,  say,  twenty-five  dollars  a  running  foot  on  the 
main  street  for  dwdllng-hooBe  purposes  or  for  stores,  01  acmwtblng  like  that 
61  N.Y.S.-31 
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•  *  *       Twenty-flTO  dollars  a.  foot  od  that  atxeet?  A.  FleaBantnite  teaS 

to  Newcastle  Comen.*' 

The  description  i^ows  about  253  nmning  feet.  "Bdm  would  give  a 
value  of  more  than  f3,000. 

Ab  the  commissioners  report  their  personal  examination  of  the  cs- 
tire  property,  and  there  is  no  evidence  which  seems  to  be  in  serious 
conflict  with  their  valuation,  we  cannot  refuse  to  affirm  the  (Mrder  con- 
firming their  report.  This  court,  in  Re  Gilroy,  26  App.  Div.  814, 49 
N.  y.  Snpp.  79&,  stated  the  fallowing  proposition: 

'It  has  been  so  often  held  that  an  award  of  commiBsioners  ot  appralnl  win 
not  be  set  aside  as  Inadequate,  unless  the  Inadequacy  Is  so  palpable  as  to 
shock  the  sense  of  Justice,  that  It  la  unnecessary  to  reiterate  the  rule,  or  dte 
authorities  for  Its  suppcHt.  The  present  case  Is  not  of  that  cbaractier,  and, 
oQleSB  the  commisslonerB  erred  In  the  principle  on  which  they  made  ttidr 
determlnatlcm,  their  r^rt  must  stand.'* 

Adhering  to  that  statement  of  the  law,  we  think  there  is  nothing  b 
the  record  to  take  this  case  out  of  the  general  rule.  'Qis  order  should 
be  affirmed,  with  costs. 

Judgment  affirmed,  with  $10  costs  and  disbursements.  All  coiicnE. 


T 


FELTS  T.  COLLIKS  et  aL 
(Stq^reme  Gonrt,  Appellate  DItIbIou,  Third  Department  December  8,  ISM.) 

TaSSFASS— COKTEHSIOK— DaHAOBS. 

Where  defendants,  having  an  undivided  half  Interest  In  cattle  on  plain- 
tiff's farm,  entered  thereon,  and  asked  plaintiff  to  Join  in  a  division  of  the 
cattle,  and  on  her  refusal  took  and  drove  away  one-half  of  them  by  force, 
they  were  not  guilty  of  conrerelon,  since  they  were  entitled  to  posseanlon; 
and  hence  an  Instruction  fixing  the  minimum  amount  of  damage*  recover- 
able for  the  trespass  at  the  valve  of  the  cattle  taJten  was  error. 

Appeal  from  Columbia  county  court. 

Action  by  Catherine  C.  Felts  against  William  B.  Collins  and  oth- 
ers. From  a  judgment  in  favor  of  plaintiff,  and  from  an  ordw  de- 
nying a  new  trial,  defendants  appeal.  Reversed. 

The  plaintiff  In  her  complaint  alleges  that  In  the  month  of  ^rll,  1880.  the 
defendanta  imlawfuUy,  wrongfully,  and  maliciously,  and  with  Intent  to  molest, 
took  from  the  plaintiff's  inclosure,  against  her  protest  and  without  ber  con-  i 
sent,  a  number  of  cows  of  which  she  was  the  owner  and  In  the  posseaslon,  the 
number,  description,  and  value  of  which  cows  are  set  forth  in  the  convtlalnt  I 
and  that  the  defendants  have  converted  the  same  to  their  own  use,  to  her 
damage  in  the  sum  ot  $1,000.  Upon  the  trial  it  appeared  fliat  tbe  xdalntlff*! 
husband  entered  Into  an  agreement  by  which  he  was  to  work  the  farm  owned  ' 
by  the  defendant  Collins,  the  proceeds  thereof  to  be  equally  divided  between 
them,  and  the  cattle  upon  the  farm  and  the  increase  were  to  be  divided  be- 
tween  them.   It  appears  that  thereafter  the  plaintiff's  husband  gave  to  her  a  ■ 
bill  of  sale  of  bis  one-half  interest  In  such  cows.   In  the  spring  of  1899  tbe 
farm  was  sold  upon  foreclosure,  and  tbe  plaintiff  appears  to  have  rented  the 
farm  from  the  purchaser  at  such  sale.    On  the  11th  day  of  April  tbe  defendant 
CoIllnB,  In  company  with  the  other  defendants,  wait  to  said  farm,  and  there 
Is  evidence  tending  to  show,  and  the  Jury  mi^ht  have  found  therefrom,  that  be 
demanded  bl3  share  of  the  cattle;  that  he  offered  to  divide  them  into  two  lots, 
and  let  the  plaintiff  choose  which  lot  she  would  take,  or  to  divide  them  by  per- 
mitting the  plaintiff  to  take  first  choice,  he  the  second,  tbe  plaintiff  the  third  I 


Digitized  by 


Google 


Bup.  Ct) 


WKUn  V.  OOLLUIS. 


and  so  oa,  until  they  were  eqnaJly  divided.  The  plalntilT  refused  to  eonsenk  t» 
the  division,  or  to  permit  the  defendant  CoUloa,  or  those  with  hiio,  to»  tate 
any  portion  of  the  cattle;  and  thereupon  the  lock  of  the  bam  or  the  ImlTiaiB 
in  which  SDCh  cattle  were  was  brolten,  and  the  cattle  driven  out  and  Avldei^ 
five  being  set  aside  as  belonging  abs(dutely  to  the  plaintUt,  and  the  iitta&mtm 
drove  one-half  of  the  balanoe  away.  Evidence  was  given  of  vazioaa  act*  aff 
Tiolenee  or  threatoied  vloloice  upon  the  part  of  the  defendant  G(dll»  mM 
otben,  and  It  la  apparent  that  the  others  were  then  to  assist  him  ta  taking  isa 
■esslon  of  sudi  cattle.  Testimony  vras  given  us  to  the  value  of  the  cattle-  diriTay 
away,  and  the  value  vras  placed  by  witnesses  In  amounts  ranging  tima  tSUk 
to  9350.  The  Jury  rendered  a  verdict  of  $390  against  all  the  defendants,  sad 
from  the  Judgment  rendered  upon  such  verdict,  and  from  an  order  densSs^m 
motion  for  a  new  trial,  the  defendants  appeal  to  tbla  court 

Argued  before  P.  J.,  and  LAI^DOK,  HEBBICK,  MES- 

WIN,  and  KELLOGG,  JJ. 

C.  E.  Barrett,  for  appellants  Albert  Hand  and  Frank  T.  Kunfcer. 

E.  R.  Harder,  for  aidant  William  B.  Collins. 

O.  F.  Eberly,  for  appellant  Charlea  G.  Van  Alstfoe. 

Farrar  ft  Farrar,  for  respondent. 

HERRIOE:,  J.  The  case  was  tried,  a^^rently,  both  as  an  aetioit 
of  trespass  and  as  an  action  for  conTersion.  In  its  charge  to  the 
jnry,  the  court  said: 

"As  to  the  value  of  the  property  taken,  If  yon  And  tbe  defendants,  or  any  «r 
tbem,  were  guilty  of  trespass  In  taking  it,  you  would  have  a  right  to  And  m 
▼erdict  from  the  t^tlmony  as  to  the  value  of  that  property.  I  think  the  ck- 
trone  amount  has  been  sworn  to  at  $360.  And  in  addition  to  that,  U  you  flail 
tlut  these  defendants  or  any  of  them  had  committed  a  trespass  by  entertqc 
jsptm  the  premises  unlawful^,  yoo  wonld  bare  a  right  to  add  to  yonr  verdtafc 
for  the  amount  of  the  property  such  damages  as  you  conidder  reasonabia  !■ 
satisfaction  of  that  trespass;  your  whole  verdict  being  witbln,  not  HTcmifll^t, 
the  amount  daimed  in  the  conq>lalnt,  which  Is  $1,000." 

It  will  thus  he  observed  that  the  court  makes  the  minimum  meas- 
ure of  damages  to  be  found  by  the  jury  for  the  trespass  the  value 
of  the  property  taken.  As  before  stated,  there  was  evidence  fron 
which  the  jury  might  have  found  that  the  defendant  Collins  wa» 
the  owner  of  an  undivided  one-half  of  the  cattle  in  question;  and 
it  seems  to  be  evident  that,  for  the  mere  taking  of  the  cattle,  im 
which  the  defendant  Collins  had  at  least  a  half  interest,  the  plain- 
tiff could  not  have  suffered  damages  to  the  extent  of  the  whole  valoe 
of  the  cattle,  and  it  seems  to  ns  that  in  that  respect  the  charge  m 
erroneona. 

The  defendant's  counsel  asked  the  court  to  charge  "that,  if  a  per- 
son tak^  away  property  from  the  land  or  possession  of  another, — 
jwoperty  to  which  they  are  legally  entitled,— by  force,  that  they  are 
not  liable  for  taking  that  property  as  of  a  conversion,  if  the  prt^erty 
belonged  to  them."  The  court  declined  to  so  chai^.  If  we  treat 
this  action  as  one  for  conversion,  this  request  was  proper,  anS 
should  have  been  granted.  As  a  general  rule,  an  action  for  eonTa>- 
sion  will  not  lie  against  a  tenant  in  common  for  taking  property  of 
which  he  is  the  Joint  owner.  Seldon  v.  Hickock,  2  Gaines,  166;  ^ 
John  V.  Standring,  2  Johns.  468;  Le  Barron  v.  Babcock,  122  N.  Y- 
153-166,  25  N.  E.  253,  9  L.  R.  A.  625.  The  cases  where  an  action 
for  a  couTersion  by  one  tenant  in  ctmimon  against  another  can  be 
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maintained  are  vrbete  tbe  joint  ownenAip  has  been  ignored  or  de- 
nied, where  the  person  taking  the  property  treats  it  as  his  own  ex- 
closive  jwoperty,  or  the  property  has  been  destroyed,  or  so  disposed 
of  that  the  one  tenant  in  common  is  deprived  of  all  liis  beneficial  in- 
terest in  such  property.  Dydiman  t.  Valiente,  42  N.  T,  549;  Roder- 
mund  V.  Clark,  46  N.  Y.  354;  Osborn  v.  Schenck,  83  N.  Y.  201.  In 
this  case  the  joint  ownership  of  the  plaintiff  in  the  property  was  not 
ignored,  bnt  expressly  recognized.  All  the  property  was  not  taken. 
The  nndivided  interrats  were  attempted  to  be  divided.  The  de- 
fendant Collins  had  a  right  that  such  property  should  be  divided, 
and  while  the  manner  in  which  he  proceeded  to  procure  such  division 
may  not  have  been  in  accordance  with  tiie  law,  and  may  subject  him 
to  an  action  for  trespass  for  his  invasion  of  the  plaintifTs  farm,  and 
for  the  violence  there  committed,  if  any,  still  he  is  not  liable  as  for 
a  conversion,  because  what  he  has  done  was  not  a  denial  of  tbe 
plaintiff's  right  to  one-half  of  the  property-,  nor  the  destruction  of 
tiie  property,  nor  to  the  exclusion  of  any  of  the  plaintiff's  rights 
therein.  One  h$is  no  more  right  to  the  possession  of  tbe  property 
than  the  other.  Each  is  entitied  to  the  possession  there<^.  Either 
party  having  or  obtaining  such  possession,  while  recognizizig  the 
other's  property  interest  tiierein,  is  not  guilty  of  an  act  of  conver- 
sion. The  person  so  taking  such  property  by  force,  by  entering  upoD 
tiie  premises  of  another,  may  be  liable  in  damages  for  a  trespass 
committed,  but  not  for  a  conversion  of  property  in  which  he  has  an 
undivided  one-half  interest. 

Without  discussing  the  other  questions  raised  upon  this  appeal, 
the  judgment  shonld  be  reversed,  and  a  new  trial  jp-anted,  costs  to 
abide  the  event.  All  concur. 


BBADT  T.  SHULL  et  nz. 
<8nprenie  Court,  Appellate  DlvlBlon,  Tblrd  Department  December  6,  1SB9.> 

L  HUBBAKD  AHD  WiPB— AOKNCT  OF  Wirs— PrESUHPTIOH. 

A  wife  who  pnrchases  srocerles  for  the  faml^  Is  presnmed  to  do  so  as 
agent  for  her  husband. 
9.  Sams— LiABiiiTrT. 

A  husband  1b  liable  for  groceries  purchased  for  tbe  family  by  his  wife; 
but,  without  an  agreement  to  become  personally  responsible,  she  Is  not 
liable  for  such  articles  purchased  either  by  herself  or  her  husband. 

Appeal  from  Fulton  county  court. 

Action  by  Walter  J.  Bradt  against  Charles  and  Mary  ShuU. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed  as  to 
defendant  Mary  ShuU. 

Argued  before  FABKER,  P.  3^  and  LANBON,  HEKBIGEC,  KEIr 
LOGG,  and  MEBWIN,  JJ. 

D.  H.  McFalls,  for  appellants. 
Ralph  Glasgow,  for  respondent. 

HEHRICK,  J.  This  is  an  action  to  recover  the  purchase  price  ttt 
groceries.   The  defendants  are  husband  and  wife,  living  together 
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as  SQch.  Part  of  the  groceri^  were  purchased  by  the  hasband,  and 
part  by  the  wife.  The  plaintiff's  testimony  is  that  the  groceries  were 
purchased  for  the  ase  of  the  defendants'  family.  The  presumption 
is  that  a  married  woman  who  parchases  groceries  for  the  use  of  the 
family  does  so  as  the  ag^t  of  her  husband.  landholm  t.  Kane,  92 
Hnn,  369,  36  N.  Y.  Sapp.  665.  The  husband  was  legally  liable  for 
such  gnx^ries,  and  the  wife  was  not,  either  for  what  her  husband 
or  what  she  purchased.  Edwards  t.  Woods,  131  N.  T.  350-352,  30 
JJ.  E.  237.  The  goods  were  all  charged  to  the  husband  by  the  plain- 
tiff at  the  time  of  the  purchase,  l^e  wife  did  not  agree  to  become 
personally  responsible  for  the  indebtedness.  The  judgment,  as 
against  the  defendant  Mary  ^uU,  should  therefore  be  reversed. 

Judgments  of  the  conn^  court  and  of  the  justice,  as  against  the 
defendant  Mary  Shall,  reversed,  with  costs  in  both  courts,  and  of 
this  ai^teal.  All  concur. 


(20  Misc.  Rep.  201.) 

In  re  FITZSIM0N8*  WII/Ii. 

(Snirogate'8  Coort,  New  York  Oouaty.   October,  1889.) 

1.  Wicu — Chabitablb  Uses— Debcrtptton  of  BsNEFrciAST. 

A  bequest  was  to  the  pastor  of  a  certain  cbnrch,  "In  aid  of  the  fund  of 
the  Society  of  Saint  Vincent  de  Paul,  attached  to  the  church."  The  so- 
ciety was  Incorporated,  and  had  unincorporated  branches  attached  to  each 
parish  church  in  the  city,  which  performed  charitable  work  similar  to  that 
of  the  parent  society,  and  were  spt^en  of  as  the  St.  Vincent  de  Paul  So- 
cle^ of  Uie  respective  chnrctieB  to  which  they  were  attsdied.  Bacb 
branch  bad  lis  separate  officers,  and  Its  own  field  of  activity,  and  they 
were  permitted  to  receive  donations  for  their  own  use.  Held,  that  the  in- 
tention was  to  make  the  gift  to  the  particular  branch,  and  not  to  the  cor- 
poration. 

B.  Same— Uhcbrtaintt  or  Bbneviciarieb. 

The  bequest  was  valid,  under  Acts  1893,  c.  701,  S  1,  providing  that  no 
bequest  for  charitable  uses,  otherwise  valid,  should  fail  because  of  nnoer- 
talnty  of  beueflclaries. 
8.  Bakb—Pbbi'etdities. 

As  the  pastor  could  aypty  the  entire  fund  at  once  to  charitable  work* 
the  bequest  was  not  within  the  statute  of  perpetuities. 

In  the  matter  of  the  probate  of  the  will  of  James  Fitzaimoni, 

deceased.   Decree  construing  a  bequest  in  the  wilL 

Edward  H.  Eelly,  for  proponent. 

L.  J.  Morrison  and  Wm.  T.  Carlisle  (George  H.  Starr,  of  counsel), 
for  contestants. 

Peter  Condon,  for  residuary  legatee. 

VABNUM,  S.  This  matter  was  left  nndlsposed  of  by  Surrogate 
ABNOLD,  and,  after  being  reargued,  has  been  submitted  to  me  for 
decision.  The  proofs  which  have  been  submitted  as  to  the  execu- 
tion of  the  will  of  the  decedent  are  suflBcient  to  entitle  it  to  be 
admitted  to  probate.  A  question  has  been  raised,  however,  as  to 
the  validity  of  one  of  the  bequests  contained  in  the  will,  which  ques* 
tion  I  shall  now  proceed  to  consider.  The  testator  gave  his  estate, 
both  real  and  personal,  to  his  executor  in  trust  for  the  benefit  of 
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Mm  iffUe  dnring  her  life,  and  apon  her  death  he  directed  his  resid- 
«nry  IJeraonal  estate  and  the  proceeds  of  his  real  estate,  which  he 
ddecied  to  be  sold,  to  be  divided,  after  making  certain  payments 
tteneont,  into  four  parts,  and  to  be  distributed  in  the  manner  pro- 
vided hy  his  will.    One  of  anch  parts  he  disposed  of  as  follows: 

'^■dlmct  my  executor  to  pay  the  remaining  fourth  of  my  said  residuary  estate 
tm  the  pastor  or  rector  of  the  Roman  Catholic  church  situated  on  the  comer 
0t  PMt  and  Stanton  streets,  In  the  city  of  New  York,  and  the  money  so  paid  to 
Urn  it«  be  applied  and  nsed  by  him  In  aid  of  the  fond  of  the  Society  of  Saint 
Vbuflot  <le  Paul  attached  to  the  church  of  which  he  la  the  rector.** 

It  la  claimed  on  the  one  hand  that  this  provision  is  void,  in  that 
it  is  4m  attempt  to  create  a  trust  or  make  a  gift  in  faror  of  the 
^pciety  of  St.  Vincent  de  Paul  attached  to  the  church  mentioQcd 
by  jfibe  testator,  an  unincorporated  body  or  association,  or  in  favor 
oC  iChe  uncertain,  unascertained,  and  indefinite  beneficiaries  in 
wlume  behalf  it  dispenses  its  charity,  and,  in  addition,  that  the 
«Secftaation  of  the  provision  would  involve  an  unlawful  suspension 
4>f  tbe  power  of  alienation.  On  the  other  hand,  it  is  contended 
tiuut  the  bequest  was  made  for  the  benefit  of  the  Society  of  St  Vin- 
cent ^  E^ul,  a  corporation  created  under  our  laws,  and  authorized 
t»  take  by  bequest  for  the  purpose  for  which  it  is  claimed  the  par- 
tieular  legacy  was  given.  It  is  further  urged  in  behalf  of  the  le- 
S<^ty  of  the  provision  that,  if  it  is  not  to  be  regarded  as  having 
been  made  to  or  for  the  benefit  of  the  incorporated  society,  it  must 
iiev«r^i«less  be  held  valid  as  a  gift  or  legacy  ander  chapter  701  of 
the  liaws  of  1893,  the  death  of  the  testator  and  the  execution  of  his 
wilt  Staging  both  taken  place  after  the  passage  of  that  act.  There 
is  m  •deobt  that  the  direction  for  th^  sale  of  the  real  estate,  from 
fltefmoeeds  of  which  the  legacy  in  question  was  to  be  in  part  paid, 
<irected  an  equitable  conversion  of  the  same  as  of  the  time  of  the 
death  of  the  decedent,  as  his  wife  predeceased  him,  and  that  such 
proceeds  are  to  be  regarded  and  treated  as  personal  property. 
Oottmaa  v.  Grace,  112  N.  Y.  305,  19  N.  E.  839,  3  L.  R.  A.  145; 
E^tsfcser  v.  Trustees,  124  K.  Y.  485,  26  N.  £.  1034.  From  the  evidence 
MAHmtted,  it  appears  that  among  the  objects  for  which  the  incor 
p«cated  Society  of  St.  Vincent  de  Paul  was  organized  are  the  Tiait- 
ing  and  assisting  of  the  poor  at  their  homes,  and  the  performance 
«f  mach.  other  charitable  work  as  is  referred  to  in  its  act  of  incor^ 
IMratlon.  AIQliated  with  said  society,  through  what  is  called  a 
'"particular  council,"  is  an  association  or  a  branch  established  in 
the  parish  of  each  of  the  several  Roman  Catholic  churches  in  this 
city,  -and  attached  to  the  church  of  the  parish;  these  branches  or 
associations,  of  which  the  society  connected  with  the  Church  of  Our 
lady  <6l  Sorrows,  and  which  is  referred  to  by  the  testator  in  con- 
nectioa  with  the  legacy  in  question,  is  one,  pfenning  a  part  of  the 
dnritable  work  which  the  corporation  is  authorized  by  the  act 
Cfeatiitg  it  to  carry  on,  or  charitable  work  similar  in  character  to 
ttat  of  the  corporation.  They  are  unincorporated,  and  are  known 
as  'inferences,"  and  are  commonly  spoken  of  as  the  "Saint  Vin- 
cent de  Paul  Society"  of  the  respective  churches  to  which  they  are 
altarhed.  Each  conference  has  its  aeparate  officers,  dmsiating  of 
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a  spiritnal  director,  president,  vice  president,  treasurer  and  sec- 
retary, and  its  own  indiridual  field  of  activity  and  labor.    The  pas- 
tor of  the  church,  whom  the  testator  has  mentioned  in  connection 
with  his  gift,  is  also  the  spiritual  director  of  the  society  to  which 
he  r^en  in  the  same  connection.  These  conferences  or  societies 
are  formed  or  brought  into  relation^ip  or  association  with  the  in- 
corporated society  (that  is,  aggregated  or  affiliated  to  it)  through 
the  particular  council  above  referred  to,  and  which  is  in  fact  the 
society,  or  an  instrumentality  thereof,  throngh  or  by  which  it  exer- 
cises a  part,  if  not  all,  of  its  corporate  functions.   The  presidents 
of  the  conferences  are  chosen  by  the  conferences,  subject  to  the 
approval  of  the  incorporated  society  or  of  the  council  mentioned, 
or,  in  the  absence  of  such  approval,  are  chosen  by  the  council  itself ; 
and  certain  officers  of  each  of  the  conferences  are  members  of  the 
council,  and  so  participate  in  such  corporate  action  as  pertains  to 
the  council.  Contributions  of  funds  are  made  by  the  conferences 
to  the  corporation,  and  by  the  latter  to  the  former.   Quarterly  re- 
ports, containing,  among  other  things,  an  account  of  moneys  re- 
ceived and  disbursed  by  the  conferences,  are  made  by  them  to  the 
council   It  is  further  testified  that  the  legacy  in  question  would, 
if  paid  to  the  pastor  of  the  Church  of  Our  Lady  of  Sorrows,  pass 
through  the  incorporated  saciety  before  the  conference  connected 
with  said  church,  which  has  been  duly  affiliated  and  aggregated  to 
anch  society,  would  receive  it  Whether  the  contributions  and  re- 
ports above  referred  to  are  made,  and  the  course  which  would  be 
pursued  with  regard  to  the  legacy  would  be  taken,  as  a  matter  of 
obligation  or  of  custom,  or  as  the  result  of  the  voluntary  action  of 
the  conferences  or  the  legatee,  does  not  appear.   The  conferences 
have  their  own  independent  fields  of  action,  and  their  operations 
therein  are  not  directly  controlled  or  ordered  by  the  corporation; 
nor  can  they,  in  any  reasonable  view  of  the  evidence,  be  considered 
as  being  its  agents  or  its  representatives,  or  constituent  parts  there- 
of.  In  addition  to  the  foregoing  facts  respecting  the  connection  of 
the  conferences  with  the  corporation  or  its  council,  and  which,  in 
my  judgment,  fall  far  short  of  justifying  me  in  holding  that  the 
legacy  can  be  treated  as  made  to,  or  intended  for  the  benefit  of, 
the  corporation,  is  the  important  and  controlling  circumstance  that 
the  rules  of  the  Society  of  St.  Vincent  de  Paul,  which  have  been 
admitted  hi  evidence,  recognise  the  right  of  the  conferences  to  re- 
ceive donations  for  their  own  use.   This  circumstance,  taken  In 
connection  with  the  language  which  the  testator  has  used  in  mak- 
ing his  gift,  indicates,  liwtead  of  an  intention  to  beqeaath  it  to  or 
for  tike  benefit  of  the  corporation,  a  purpose  of  having  it  applied 
in  aid  of  the  society  or  conference  attached  to  the  church  which  he 
designates.   It  is  therefore  my  conclusion  that  the  corporation  of 
the  Society  of*  St  Vincent  de  Paul  is  not  entitled  to  the  legacy.  In 
the  cases  which  have  held  that  a  bequest  to  a  branch  of  an  incor- 
porated society  or  association  is  to  be  regarded  as  a  bequest  to  the 
society  or  association  itself,  the  branch  was  simply  an  agency  or 
department  of  the  corporation,  maintained,  operated,  and  directed 
by  it,  and  with  no  separate,  htdependent  org^dsation  or  existence. 
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In  re  Wehrhane,  40  Hnn,  542,  affirmed  in  110  N.  Y.  678,  18  E. 
482;  Hiker  v.  Leo.  115  N.  Y.  102,  21  N.  E.  719;  In  re  labeU'a  Estate, 
1  App.  Div.  168,  37  N,  Y.  Supp.  919. 

la  the  bequest  valid  under  the  act  of  1893?  That  act,  so  far  as 
it  affects  real  estate,  was  substantially  incorporated  by  section  93 
of  chapter  547  of  the  Laws  of  1896  into  the  real  property  law  of 
this  state,  and  bo  changed  as  to  make  it  harmonize  with  the  other 
provisions  of  such  law.  So  far  as  it  relates  to  personal  property, 
the  act  has  been  undisturbed,  and  remains  in  foil  force.  If  the 
bequest  had  been  made  before  the  passage  of  the  act  of  1893,  then 
could  be  no  doubt  that  it  would  have  been  invalid.  Holmes  v. 
Mead,  52  N.  Y.  332;  Fairchild  v.  Edson,  154  N.  Y.  199,  48  N.  E.  541; 
Holland  v.  Alcock,  108  N.  Y.  312. 16  N.  E.  305,  and  cases  cited  there- 
in; People  T.  Powers,  147  N.  Y.  104,  41  N.  £.  432.  The  act  of  1893 
provides: 

"Section  1.  No  gift,  grant,  bequeit  or  deviBe  to  teUgfons.  educational,  cbari- 
table  or  benevolent  uses,  whidi  shall.  In  otiier  respects  be  valid  under  tbv 
laws  of  thlB  state,  shall  or  be  deoned  Invalid  by  reason  of  the  Ind^niteness  or 
uncertainty  of  the  persons  designated  as  the  beneficiaries  thereunder  in  tbe 
Instmme&t  creating  the  same.  If  In  the  Instrament  creating  such  a  gift,  grant 
bequest  or  devise  there  Is  a  trustee  named  to  execute  the  same,  the  legal  title 
to  the  lands  or  property  given,  granted,  devised  or  bequeathed  for  such  purposes 
shall  vest  In  such  trustee.  If  no  person  be  named  as  trustee  then  the  title  to 
such  lands  or  property  shall  vest  In  the  supreme  court. 

"Sec.  2,  The  supreme  court  shall  have  c<mtrol  over  gifts,  grants,  bequests 
and  devises  In  all  cases  provided  for  by  sectlim  one  of  this  act  The  attor- 
ney-general shall  represent  the  beneficiaries  In  all  such  cases  and  It  diaD  be 
his  duty  to  enforce  such  trusts  by  proper  proceedings  In  the  cotirt" 

It  is  claimed  that  the  object  of  this  statute  was,  at  the  very  least, 
to  reinstate  in  the  jurisprudence  of  this  state  the  law  of  charitable 
uses  as  declared  by  the  court  of  appeals  in  the  case  of  Williams  v. 
Williams,  8  N.  Y.  625,  and  as  exemplified  in  the  particular  bequest 
which  was  the  occasion  of  sach  declaration.  The  bequ^  was,  in 
substance,  of  a  specifled  sum  of  money  to  certain  individuals  and 
their  snccesson,  as  trastees,  to  hold  as  a  p^petnal  fond,  and  apply 
the  income  thereof  for  the  education  of  poor  childen  in  the  academy 
of  the  village  of  Huntington.  'The  court  sustained  the  bequest, 
holding  that  a  gift  for  a  charitable  use  was  not  vitiated  by  reason 
of  the  uncertainty  or  indefiniteness  of  the  beneficiaries,  or  because 
its  effectuation  would  involve  the  creation  of  a  perpetuity.  This 
decison  was  dis^proved,  and  the  principles  upon  which  it  was 
founded  overthrown,  as  a  result  of  the  subsequent  discussions  npon 
the  subject  in  the  court  of  appeals;  and  the  role  Anally  annoonced 
by  that  court  tliat  a  gift  for  charity,  unless  made  to  an  incorporat- 
ed body  capable  of  receiving  it,  was  subject  to  the  same  limitations 
and  restrictions  as  applied  to  trusts  generally.  .  So  stood  the  law 
before  the  adoption  of  the  act  of  1893,  and,  as  before  stated,  the 
legacy  in  dispute,  if  it  had  been  previously  given,  would  have  been 
invalid.  Holland  v.  Alcock,  supra;  Fairchild  v.  Edson,  BU{H>a;  and 
cases  cited  in  these  authorities.  Upon  a  careful  examination  of 
the  provisions  of  the  act,  it  will  be  found  extremely  difficult  to  du- 
cover  its  precise  scope  and  application.  The  gifts  which  it  val- 
idates must,  aeemingVf  ^  other  respeots  12uui  that  of  the  indefi- 
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nitenesB  or  uncertainty  of  the  ben^ciariea,  be  valid  under  the  lawB 
of  this  Btate.   What  is  meant  by  "in  other  respects  valid,"  unless 
it  is  taken  to  be  in  all  and  every  respect  except  the  indefiniteness 
or  nnc^^inty  of  the  beneficiaries,  the  act  fails  to  say  or  clearly 
indicate.   Instances  in  which  gifts  may  not  be  valid  in  such  other 
respects  readily  present  themselves.   Among  them  may  be  men- 
tioned the  inability  of  the  donor  to  make  l^e  gift,  by  reason  of 
mental  incapacity  or  coercion,  or  insufficient  ezecation  of  the  in- 
strmuent  chosen  to  effect  it,  or  by  reason  of  its  execution  having 
taken  place  during  the  period  within  which  section  6  of  chapter 
319  of  the  Laws  of  1348  prohibits  the  making  of  a  devise  or  be- 
quest, or  of  its  having  contravened  the  provisions  of  the  act  of 
18G0  (chapter  360)  by  disposing  of  property  in  excess  of  that  for- 
bidden by  the  act  to  be  disposed  of,  or  because  the  ^ectuation  of 
the  gift  would  create  a  perpetnit}'.  Must  the  gift  which  the  act 
validates  so  far  as  concerns  the  uncertainty  or  indefiniteness  of  the 
beneficiaries  be  also  valid,  in  that  it  shonld  be  free  from  all  the 
objectionable  features  which  I  have  specified,  or  only  from  some  or 
certain  of  them?   Again,  it  may  not  unreaiionably  be  claimed  that 
the  beneficiaries  referred  to  are  corporations  competent  to  take  by 
gift  or  bequest,  but  which,  owing  to  the  general  or  indefinite  man- 
ner in  which  they  are  referred  to  by  the  donor  in  making  the  gift, 
or  the  multiplicity  of  their  numbers,  are  regarded  as  too  indefinite 
and  uncertain  to  admit  of  the  gifts  being  effectuated.  Instances  of 
this  are  found  in  the  cases  of  Frichard  t.  Thompson,  95  N.  T.  76, 
and  Bead  v.  Williams,  125  N.  Y.  660,  26  N.  E.  730.  The  act  under 
consideration  has  not  yet  been  before  the  conrt  of  appeals  for  de- 
cision, although  reference  has  been  made  to  it  in  Dammert  v.  Os- 
bom,  140  N.  Y.  43,  35  N.  E.  407,  and  in  Fairchild  v.  Edson,  154  N. 
Y.  212,  48  N.  E.  541;  the  judge  delivering  the  opinion  in  the  former 
case  saying  that  the  statute  may  be  regarded  as  the  first  step  in 
the  direction  of  modifying  the  body  of  law  which  this  court  has 
built  up  on  the  ruins  of  the  system  outlined  in  Willisuns  v.  Wil- 
liams; and  the  judge  writing  the  opinion  in  the  latter  case  stating, 
in  respect  to  the  evil  supposed  to  result  from  the  decision  in  Frich- 
ard T.  Thompson,  95  N.  Y.  76,  and  kindred  cases,  that  the  court  waa 
i^ninded  that  the  legislature,  by  the  act  of  1893,  had  intervened 
to  correct  it  in  a  manner  that  affords  only  an  ineffectual  remedy. 
These  remarks,  beyond  the  implication  it  might  be  said  that  they 
convey,  that  the  law  as  it  stood  previous  to  the  passage  of  the  act 
of  1893  was  not  entirely  supplanted  by  it,  throw  little  or  no  light 
upon  its  exact  scope  and  purpose.   The  act  was  the  subject  of  con- 
sideration by  the  appellate  division  of  the  Fourth  department  of 
the  supreme  court  in  the  case  of  Allen  v.  Stevens,  33  App.  Div.  485, 
64  K.  Y.  Supp.  8,  and  that  court  decided  that  the  act  did  not  make 
valid  a  gift  or  bequest  which  contravened  the  statute  of  perpetui- 
ties.  The  justice  who  delivered  the  opinion  of  the  conrt,  which 
was  concurred  in  by  all  the  other  judges,  except  one,  who  wrote  a 
dissenting  opinion,  said: 

**<nuu»tm  701  of  the  Laws  of  1896  was  passed  for  the  pnrpose  of  abrogatlnff 
the  nUe  then  existing,  that  devises  and  bequests  otherwise  valid  were  Invalid 
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bi  case  the  beneflclarles  were  Indefinite  and  uncertain.  *  *  •  Tbis  statnts 
doea  not  change  the  rale  existing  in  this  state  in  respect  to  the  limitation  iqion 
the  power  to  suspend  the  alienation  ot  property,  or  the  limitation  of  the  power 
oC  testators  leaving  a  wife,  husband,  child,  or  ijarent  to  give  more  than  one-half 
of  their  estate  to  benevolent,  charitable,  sclentiSc,  pellgtous,  or  missionary  asso- 
ciations or  corporations.  The  statute  ezpresdy  relates  to  gifts,  grants,  be- 
qneetB,  or  devises  'which  shall  In  other  respecti  be  valid  under  the  laws  of  tbe 
state.*  " 

ThiB  langaage,  it  seems  to  me,  expressly  limits  the  scope  of  the 
Btatate  to  the  abrogation  of  the  prerioas  law  only  in  so  far  as  it 
invalidated  gifts  on  account  of  the  indefiniteness  or  nncertaint;  of 

the  beneficiaries.  The  gift  which  the  court  declared  void  was  of 
testator's  residuary  estate  to  designated  trusted!  for  the  purpose 
of  founding,  erecting,  and  maintaining  a  home  for  the  aged,  who  bv 
misfortune  bad  become  incapable  of  providing  for  themselTes,  and 
those  having  slender  means  of  support.  In  Kelly  v.  Hoey,  35  App. 
DiT.  273,  65  N.  Y.  Supp.  94,  the  testator  directed  his  trustees  to  di- 
vide tiie  residue  of  his  estate,  which  was  composed  of  both  real  and 
personal  property,  after  payment  of  certain  legacies,  "to  or  among 
any  poor  family  or  families  or  any  charitable  organization  in  the 
city  of  Brooklyn  which  shall  seem  to  them  most  deserving  of  such 
reward  or  assistance."  A  power  of  sale  of  the  real  estate  was 
given  to  the  executors  and  trustees,  and  there  was  doubt  as  to 
whether  it  effected  a  conversion  of  the  realty  into  personalty. 
The  validity  of  the  disposition  was  assailed  upon  the  ground  that 
the  trust  for  division  among  poor  families  and  charitable  institu- 
tions was  not  valid,  becaase  an  express  trust  of  real  estate  is  not 
permitted  for  snch  parpoaes,  and  becanse  the  beneflciariea  were  in- 
definite and  uncertain.  The  court  held  the  disposition  valid  un- 
der the  act  of  1893.  No  question  was  raised  as  to  the  provisions 
effecting  an  unlawful  suspension  of  the  power  of  alienation,  and 
obviously  they  do  not.  Under  them  the  whole  property  lawfully 
might  be  divided  or  distributed  immediately  upon  the  death  of  the 
testator.  In  Hull  v.  Pearson,  36  App.  Div.  224,  55  N.  Y.  8upp.'324, 
— a  case  decided  by  the  appellate  division  of  the  Second  depart- 
ment, which  also  decided  Kell^  v.  Hoey,  the  act  of  1893  was  again 
adverted  to.  The  testator,  after  making  bequests  to  sevOTal  cor- 
porations and  societies,  including  the  Long  Island  Baptist  Associa- 
tion, gave  to  the  orphanage  founded  or  to  be  founded  by  the  Long 
Island  Baptist  Association,  under  whatever  name  the  same  might 
be  organized  or  incorporated,  a  specific  sum  of  money,  and  directed 
the  several  legacies  to  be  paid  to  the  respective  treasurers  or  other 
financial  officers  of  said  several  societies  or  corporations  for  the 
time  being.  The  presiding  justice  was  of  the  opinion  that  the  be- 
quest was  to  be  considered  as  made  to  the  Long  Island  Baptist  As- 
sociation, an  incorporated  body,  but  said  that,  if  there  were  any 
doubt  as  to  the  validity  of  the  bequest,  it  would  be  removed  by  the 
act  of  1893,  and  then  added,  ''There  is  no  such  doubt,"  and  that 
he  preferred  to  put  the  decision  on  the  ground  first  stated.  Two 
of  the  other  justices  concurred,  not  in  the  opinion,  but  in  the  re- 
sult; and  one  dissented,  expressing  the  opinion,  with  some  hesita- 
tion, that  the  legacy  could  be  upheld  under  the  act  of  18^  as  a 
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gift  to  a  charitable  nse,  and  that  it  should  be  paid  to  the  Baptist 
ABSociation  npon  trnet  to  fonnd  an  orphanage.  He  thought  that 
in  the  particalar  case  there  was  no  infraction  of  the  statnte  against 
perpetuities,  and  seemed  to  doobtinglj  concede  what  the  case  of 
Allen  V.  Stevens  squarely  decides, — that  the  law  against  perpetui- 
ties, as  affecting  charitable  g^fts,  was  not  aJt>rogat^  by  the  act  of 
1883.  In  the  case  of  the  bequest  in  question,  the  money  which  was 
directed  to  be  paid  to  the  pastor  of  the  Church  of  Our  Lady  of  Sor- 
rows was  required  to  be  applied  and  used  by  him  in  aid  of  the 
fund  of  the  Society  of  St.  Vincent  de  Paul  attached  to  his  church. 
Had  the  gift  been  made  in  terms  to  the  society,  1  do  not  think  there 
would  be  any  doubt  of  its  legality  under  the  act  of  1893.  It  was 
made,  however,  to  the  pastor  of  the  church,  who  was  the  spiritual 
director  of  the  society.  Whether  it  was  made  to  him  solely  by 
reason  of  his  being  the  pastor,  or  because,  as  pastor,  he  was  an 
associate  or  member  of  the  society,  occupying  the  relation  to  it  of 
spiritual  director,  the  gift  was  nevertheless  evidently  intended  by 
the  testator  to  be  held  in  trust  by  the  pastor,  and  not  paid  by  him 
to  the  society.  He  was  to  apply  and  use  it  in  aid  of  the  fund  of  the 
society.  That  may  mean  from  time  to  time,  as  the  need  for  its 
nse  or  application  should  arise  in  consequence  of  the  inadequacy 
of  funds  of  the  society  to-meet  the  demands  made  upon  them,  or  it 
may  be  construed  as  meaning  that  the  gift  Bhould  be  applied  in  aid- 
ing or  assisting  the  same  class  of  persons  for  whose  I'elief  the  so- 
ciety provides,  wholly  Irrrapective  of  the  condition  of  the  funds  of 
the  society.  The  construction  last  suggested  seems  to  me  the  more 
likely  of  the  two  to  reflect  the  intention  of  the  testator,  and  I  think 
it  should  be  adopted.  Under  it  the  entire  fund  could  be  applied  at 
once  npon  the  death  of  the  testator,  without  violating  any  of  the 
provisions  of  his  will,  to  the  relief  of  the  persons  whom  the  society 
aids,  and  who  are  the  poor  of  the  parish  of  the  church  to  which 
the  society  is  attached,  and  who,  it  is  safe  to  say,  are  a  class  al- 
ways numerously  present  within  its  boundaries.  This  construc- 
tion certainly  relieves  the  bequest  from  any  possible  taint  of  the 
vice  of  perpetuity  wliich  otherwise  it  might  be  claimed  would  at* 
tach  to  it.  I  therefore  conclude  that  the  bequest  in  question  is  a 
disposition  valid  under  the  act  of  1893.  Sumbit  decree,  on  notice, 
in  accordance  with  above  opinion,   pecreed  accordingly. 


Mcdonald  v.  wesendonck  et  aL 
(City  C!oart  of  Mew  York.  General  Term.   November  16,  1899.) 

UVDISCLOSED  AOEKCr. 

Defendants  ]n  an  action  on  a  contract  of  employment  cannot  show  that 
they  were  merely  actli^  for  some  one  else,  who  was  the  real  employer, 
plaintiff  not  having  been  bo  advised. 

Appeal  from  trial  term. 

Action  by  Philip  F.  McDonald  against  Walter  Wesendonck  and 
others.  From  a  judgment  for  plaintiff ^  and  from  an  order  denying 
a  new  trial,  defendants  appeal.  AfBrmed. 
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Argned  before  FITZSIMONS,  a  J.,  and  McGABTHT  and  CON- 
LAN,  JJ. 

Laviuia  I^Uy,  for  appellants. 
Franklin  Bien,  for  respondent 

CONLAN,  J.  This  is  an  appeal  from  a  jadgment  in  favor  of  the 
plaintiff,  entered  upon  a  verdict,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial.  The  action  was  brought  to  recover  upon  an 
alleged  agreement  for  employment  between  the  plaintiff  and  the 
defendants,  the  amount  demanded  in  the  complaint  being  for  six 
months*  salary,  less  one  payment  admitted,  and  for  a  sum  as  com- 
missions on  the  total  amount  of  sales.  There  was  a  sharp  conflict 
of  evidence  on  the  trial  under  the  issues  raised  by  a  general  denial 
to  the  complaint,  and  the  preponderance  of  evidence  appears  from 
the  record  to  have  been  on  the  side  of  the  plaintiff,  and  this,  it  i& 
believed,  was  the  reason  for  the  verdict  It  is  not  the  province  of 
a  court  upon  appeal  to  disturb  the  verdict  of  a  jury  where  plain 
disputed  questions  of  fact  were  submitted  to  them  for  their  de- 
termination, and  such  a  conclusion  will  only  be  reversed  on  ap- 
peal where  it  appears  to  have  been  reached  through  prejudice,  in- 
fluence, or  other  circumstances  which  clearly  indicate  that  error 
was  committed.  We  find  none  of  these  elements  in  the  case  as  pre- 
sented to  us.  The  defendants  sought  to  introduce  upon  the  trial 
certain  evidence  which  it  was  claimed  would  show  the  real  rela- 
tions between  the  defendants  and  another  firm  for  whom  it  was 
claimed  by  them  that  they  were  only  acting  as  bankers,  and  that 
this  other  firm  was  the  real  employer.  It  was  not  contended  that 
the  plaintiff  was  advised  of  such  a  situation  of  affairs,  and  we  think 
that  the  evidence  was  properly  excluded.  It  is  a  well-settled  rule 
of  law  that  a  party  is  not  permitted  by  his  own  acts  to  make  evi- 
dence tor  himself,  when  knowledge  of  the  act  or  of  its  purport  is 
not  brought  home  to  the  party  to  be  affected  thereby;  and  so.  in 
this  case,  nothing  of  the  dealings  between  the  defendants  and  their 
client  should  be  held  to  affect  in  any  way  an  agreement  solely  made 
between  the  parties  to  the  action.  The  plaintiff  was  fully  cor- 
roborated bj  the  witness  Thurston  on  all  of  the  matmal  testi- 
mony given  by  him.  To  the  charge  itself  there  was  no  exception 
by  the  defendants,  and,  although  certain  requests  wore  refused, 
they  related  more  particularly  to  the  evidence  which  was  excluded 
upon  the  trial,  as  we  have  indicated  above. 

For  the  reasons  stated,  we  are  not  inclined  to  disturb  the  find- 
ings of  the  jury,  and  the  judgment  and  order  appealed  from  should 
be  a£Qrmed,  with  costs.   All  concur. 


(29  Misc.  Rep.  606.) 

TEA  VIS  et  aL  v.  STEWART. 

(City  Court  of  New  York,  General  Term.    November  16.  1899.) 

Pabtherbhip— Action — Jurisdiction. 

Tbough  the  complaint  alleges  that  plaintiff  and  defendant  were  partners 
In  tbe  transaction  in  which  defendant  received  a  commission,  an  action 
at  law  will  lie  for  half  thereof,  it  being  alleged  to  be  a  certain  sum.  and 
no  equltaUe  relief  being  sought. 
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Appeal  from  trial  term. 

Action  by  John  L.  Travis  and  another  against  David  Stewart. 
FVom  a  judgment  for  plaintiffs,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  AflSrmed. 

Argned  before  FITZBIMO^S,  C.  J.,  and  McGABTHY  and  OON- 
LAN,  JJ. 

Alexander  ft  Ash,  for  appellant. 
John  Henry  Hull,  for  respondenta 

OONLAN,  J.  TJiis  ia  an  appeal  from  a  judgment  entered  npon 
a  verdict  and  from  an  order  denying  a  motion  for  a  new  trial.  The 
action  was  brought  to  recovw  one-half  of  a  commiasion  received 
by  the  defendant  npon  his  aale  of  certain  real  estate  in  the  city  of 
New  York  under  an  alleged  agreement  to  -divide  the  same.  It  is 
stated  by  the  defendant  that  the  sole  issue  upon  the  trial  was  up- 
on the  agreement  alleged  in  the  complaint.  The  fact  that  the  de- 
fendant had  made  the  sale  and  received  the  commission  was  not 
disputed.  The  complaint  alleged  a  co-partnership  between  the 
plaintiffs  and  defendant  so  far  aa  r^ards  the  transaction  in  dis- 
pute, and  asks  for  an  accounting,  and  a  judgment  in  a  apecifled 
snm;  and  at  the  opening  of  the  case  a  motion  was  made  to  dis- 
miss the  complaint  on  the  ground  that  the  court  was  without  juris- 
diction of  the  subject-matter  of  the  action  in  that  form,  but  this 
question  was  disposed  of  adversely  to  the  defendant  upon  the  state- 
ment of  counsel  that  no  equitable  relief  was  sought,  and  the  com- 
plaint in  question  demanded  judgment  in  a  specified  sum.  This 
motion  was  renewed  at  the  close  of  all  testimony,  and  denied.  In 
thia.  we  think,  there  was  no  error,  and  the  defendant  does  not  dis- 
L-nss  this  question  in  its  brief.  The  only  other  question,  namely, 
the  agreement  to  divide  the  commission,  and  whetiier  or  not  it  was 
made  as  alleged,  was  submitted  to  the  jury  in  a  charge  which  was 
eminently  fair  to  the  defendant;  and  the  jury  found  in  favor  of 
the  plaintiff  for  the  amount  claimed,  and  interest,  and  no  exception 
was  taken  to  any  portion  of  the  charge. 

We  do  not  find  in  the  record  any  reason  for  disturbing  the  ver- 
-dict  of  the  jury,  and  the  judgment  and  ord&e  appealed  from  sbonld 
be  affirmed,  with  costs.   All  concur. 


r2ft  Misc.  Rep.  6M.) 

0*B17LLIVAN  v.  NBW  TOItK  LUUBEB  OOBP. 

(City  Court  of  New  York,  General  Term.  November  16,  1899.) 

L  SaLK— AOCBFTANCB. 

There  l8  an  acceptance  of  lumber  at  the  price  previously  named  therefor, 
where  defendant  received  and  unloaded  the  same  on  Its  premises,  and 
made  oo  objection  to  the  quality  or  meaanrement  till  two  weeks  later, 
though  the  defects  comitolned  of  were  apparent  cm  Inspection,  and  a  mere 
examination  wonld  disclose  tbem. 

M.  COXTKAOT— COHSIDBRATION. 

A  contract  for  a  lower  price  after  delivery  and  acc^tance  at  a  certain 
price  Is  without  consideration. 
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Appeal  from  trial  term. 

Action  by  Denois  O'SuUiran  againat  the  Kew  Tork  Lumber  Cor- 
poration. From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Attirmed. 

Argued  before  FITZSmOiNS,  a  J.,  and  KcCABTHY  and  CON- 
LAN,  JJ. 

Cephas  Brainerd,  for  appellant. 
J.  Bradl^  Tanner,  for  reepondsnt. 

CONLAN,  J.  ThiB  is  an  appeal  by  the  defendant  from  a  judgment 
of  this  court  in  favor  of  the  plaintiff,  entered  upon  a  verdict  directed 
by  the  court  after  a  trial  before  a  jury,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial.  The  action  was  brought  to  recover 
yi06.37  and  interest,  balance  claimed  to  be  due  on  account  of  a  car 
load  of  lumber  shipped  to  the  defendant  by  plaintiff's  assignor.  The 
defendant  denied  liabili^,  excepting  in  the  sum  of  f6S.04,  part  of 
which  was  due  upon  another  sale  of  goods.  The  answer  also  con- 
tained an  offer  of  judgment  in  the  aom  of  $68.04,  which  was  not  ac- 
cepted. It  appeared  upon  the  trial  that  the  defendant  received  the 
lumber  in  question  at  its  premises  in  !New  York  City  on  the  27th  day 
of  April,  1896,  and  made  no  objection  to  its  quality  or  measurement 
until  the  12th  day  of  May  following;  thus  allowing  a  period  of  two 
weeks  to  elapse  between  its  receipt  and  any  claim  for  reduction  or 
otherwise,  although  one  of  defendant's  witnesses  testified  that  the 
defects  spoken  of  were  perfectly  apparent  upon  inspection,  and  that 
a  mere  examination  would  disclose  these  defects. 

It  is  insisted  by  the  defendant  that  there  was  no  acceptance  until 
after  the  correi^ndence,  although  the  defendant  had  unloaded  the 
lumber  upon  Its  own  premises,  in  the  face  of  the  fact,  testified  to  in 
its  behalf,  that  a  mere  examination  would  disclose  these  defects,  and 
made  no  objection  for  a  period  of  two  weeks.  Therefore  we  think 
this  amounted  to  an  acceptance  of  the  lumber  by  the  defendant  at 
the  price  originally  named  for  the  same,  and  that  under  this  branch 
of  the  case  there  was  nothing  to  be  submitted  to  the  jury,  and  the 
direction  by  the  trial  judge  was  not  error.  If  it  be  claim^  tbat  tiie 
correspondence  created  a  new  contract  after  delivery,  there  was  a& 
utter  failure  of  consideration  to  support  it.  We  have  already  seen 
that  there  was  an  acceptance  of  goods  on  the  27th  day  of  April,  1896, 
when  the  defendant  placed  them  upon  its  premises  with  full  knowl- 
edge, and  the  declaration  by  it  that  a  mere  examination  was  sofflcient 
to  disclose  the  defects,  and  no  objection  made  until  two  we^s  there- 
after. The  liability  of  the  defendant  thus  became  fixed  on  the  day 
the  lumber  was  placed  by  the  defendant  in  its  yard. 

We  are  of  the  opinion  that,  under  all  the  circumstances,  the  direc* 
tion  of  a  verdict  was  not  error,  and  that  the  judgment  and  order  ap- 
pealed from  shonid  be  afilrmed,  with  costs.   All  concur. 
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TtLLET  et  aL  t.  BEVEHWTCK  TOWING  CO. 
(City  Court  of  New  York,  General  Term.   November  16,  1890.) 

I.  TowAOB— DtrriKB  or  Tug. 

A  Tessel  wUcli  undertakes  to  tow  oQier  boats  must  see  that  tbe  tow  Ul 
properly  made  up,  and  ttiat  the  liiws  are  strong  and  securely  tsstened. 
&  Sues. 

Tboui^  a  steam  tng  employed  to  tow  a  vessel  Into  port  Is  not  a  common 
carrier  nor  an  insurer,  It  is  boond  to  exercise  reasonable  skill  and  care  In 
everything  relating  to  the  work  until  It  Is  accomplished. 

Appeal  from  trial  term. 

Action  by  James  Tillej  and  others  against  the  Beverwyck  Towing 
Company.  From  a  judgment  entered  on  verdict  in  favor  of  plaintiff, 
and  from  an  order  denying  a  new  trial,  defendant  appeals.  Afllrmed. 

Argned  before  FTTZglMONS,  a  J.,  and  McCABTHY  and  OON- 
LAN,  JJ. 

Amos  Van  Etten,  for  appellant. 
Hyland  &  Zabriskie,  for  respondent. 

FITZSIMOKS,  C.  J.  The  defendant  is  the  owner  of  the  steam  tow- 
boat  Syracuse,  which,  on  May  25,  1896^  toolc  in  tow  the  canal  boat 
M.  F.  Hamm,  with  a  cargo  of  ice  belonging  to  the  plaintiffs,  intending 
to  tow  said  canal  boat  from  Van  Wier  or  Lockworth's  landing,  on  the 
Hudson,  to  the  city  of  New  York.  There  were  50  or  60  other  vessels 
in  tow,  arranged  in  tiers  of  4  each.  While  coming  down  the  river, 
the  Syracuse  evidently  ran  the  tow  out  of  the  channel,  some  of  the 
bawsenB  broke,  and  the  boats  on  the  starboard  side,  including  the 
one  belonging  to  the  plaintiffs,  drifted  back,  and  were  cut  on  a  bank 
in  the  river.  The  plaintiif  s  boat  got  on  this  bank  about  2:30  a.  m., 
and  lay  in  such  a  position  that  her  bow  pointed  to  the  east  in  deep 
water  while  her  stern  was  aground  on  the  bank.  About  4:30  p.  m., 
the  same  day,  the  tug  Harry,  employed  by  the  defendant,  having  at- 
tempted tmsuccessfully  to  beach  the  i^intiff's  boat,  towed  the  same 
to  Athens  stem  first,  and  then  brought  her  towards  Bondout,  on 
which  last-named  journ^  the  boat,  with  its  cargo,  sank,  becoming 
a  total  loss.  In  all  these  things,  acts  of  mismanagement  and  negli- 
gence <m  the  part  of  the  defendant  were  charged,  and  the  case,  on  tiie 
evidence,  was  one  clearly  for  the  jury.  It  is  the  duty  of  a  vessel 
whidi  undertakes  to  tow  other  boats  to  see  that  the  tow  is  properly 
made  up,  and  that  the  lines  are  strong,  and  securely  fastened.  The 
Quickstep,  9  Wall.  665,  19  I*  Ed.  767.  A  steam  tug,  which  engages 
to  tow  a  vessel  into  a  port,  although  not  a  common  carrier,  nor  an 
insurer,  is  bound  to  exercise  reasonable  skill  and  care  in  everything 
relating  to  the  work  until  it  is  accomplished,  and  she  is  liable  for  the 
want  of  either  to  the  extent  of  the  damage  sustained.  The  A.  B. 
Wetmore,  5  Ben.  147,  Fed.  Cas.  No.  569.  Whether  the  defendant  dis- 
charged these  duties  was,  on  the  evidence,  clearly  a  question  of  fact, 
properly  submitted  to  the  jury,  and  they  found,  upon  evidence  which 
satisfactorily  sustains  their  finding,  that  the  ioss  of  the  plaintiff's 
boat  and  its  cai^o  was  because  of  the  negligence  of  the  defendant, 
and  the  plaintiffs  were  free  from  any  imputation  of  contributing  to 
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the  isjafj.  The  case  was  carefully  sabmitted  to  the  Jury,  and  the 
damages  awarded  find  ample  support  in  the  proofs;  the  exceptions 
are  ^thont  merit;  and,  as  we  ^d  no  error,  the  Judgment  and  or^r 
appealed  from  most  be  afOrmed,  with  costo.  All  concur. 


FRANKBN  T.  UcALFIN. 

(City  Court  of  New  York,  General  Term.   November  16.  1889J 

Appsal — Yekdiot — Conflicting  Etidbnce. 

A  verdict  for  the  plaintiff  based  on  conflicting  evidence  will  not  be  dis- 
turbed, where  no  motion  was  made  to  dismiss  tbe  complaint  at  tbe  dose 
of  tbe  evidence,  and  It  was  conceded  tbat  the  tasne  was  tor  tbe  jnry. 

Appeal  from  trial  term. 

Action  by  Edgar  Franken  against  Edwin  A.  McAlpin^  as  treasurer^ 
,etc.  From  a  judgment  for  pl^tifl  entered  on  the  verdict  of  a  joiy^ 
defendant  appeals.  Affinued.   

Argued  b^ore  FCEZSIMOKS,  G.  J.,  and  McGABTHY  and  GOX- 
liAN,  JJ. 

Arthur  Hurst,  for  appellant. 
Oppenheim  ft  Severance,  for  respondent. 

FITZSIMO^S,  0.  J.  We  think  tbat  the  procedure  as  to  parties 
defendant  was  appropriate.  Code,  §  1919;  Winter  v.  Hamm,  5  Cir. 
Froc.  R  194;  McKane  v.  Adams  (Sup.)  1  N.  Y.  Snpp.  580;  and  kindred 
cases. 

The  amendment  allowed  was  in  furtherance  of  justice  (Code,  S  723), 
and  did  not  substantially  change  the  plaintiff's  claim.  The  d^endant 
asserted,  but  did  not  provc^  surprise.  Code,  §  639. 

Th.e  evidence  in  at  the  oondnsion  of  the  trial  presented  a  conflict 
of  evidence.  At  all  events,  no  motion  was  then  made  to  dismiss  tiie 
complaint,  and  the  defendant,  by  the  conduct  of  the  trial,  conceded  it 
was  one  for  the  jury.  Henry  Hess  &  Co.  v.  Baar,  14  Misc.  Kep.  286. 
287,  35  N.  Y.  Supp.  687;  Helmuth  v.  Apgar,  17  Misc.  Rep.  623,  625. 
40  N.  Y.  Supp.  651;  Kaufman  v.  Canary,  21  Misc.  Rep.  302,  304,  47 
N.  Y.  SuK>.  152;  Pollock  v.  Iron-Works  Co.,  157  N.  Y.  699,  700.  51 
N.  E.  979. 

The  ez(%ptionB  are  without  merit,  and  the  judgment  and  order  ap- 
pealed from  must  be  aiHrmed,  witli  costs.  All  concur. 


<29  Misc.  Rep.  602.) 

TWELFTH  WARD  BANK  v.  ROGERS. 

(City  Court  of  New  York,  General  Term.    November,  1899.) 

1.  Bills  and  Notbs— Delitbrt— Indorser's  LiABruTT. 

Defendant  indorsed  three  notes  for  tbe  accommodation  of  the  maker, 
under  an  arrangement  that  he  shoidd  be  liable  only  on  one  of  them,  whidi 
was  subsequently  paid.  The  note  of  which  the  note  sued  on  was  a  re> 
newal,  af^  indorsement  to  plaintiff,  was  not  paid,  and  defendant  Indorsed 
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the  new  note  nnder  an  alleged  agreement  wltb  the  Indonee  that  he  was  not 

to  be  liable  tfa»reoD.  Beld  that,  if  such  agreement  was  made,  there  was  no 
sufficient  delivery  of  the  latter  note  as  to  render  defendaikt  liable  thereon 
as  indorEer,  and  bence  he  was  entitled  to  have  such  question  submitted 
to  the  Jury. 

9l  Sake— Aocumuodation  Ihdorbembnt— Consideration. 

Where  an  tndorser  of  a  note  sued  on  alleged  that  his  indorsement  was 
made  after  an  agreement  with  the  holder  that  he  should  not  be  liable 
thereon,  be  was  entitled  to  show  that  such  Indorsement  was  without  con- 
sideration. 

Appeal  from  trial  term. 

Action  by  Twelfth  Ward  Bank  against  James  Bogers  and  anoth- 
er.  Vrom  a  judgment  for  plaintiff,  defendant  Rogers  appeals.  Be- 

Argued  before  FITZSIMONS,  C.  J.,  and  CONLAN,  J. 

Earley  &  Frendergast,  for  appellant 
Dayton  A  Swift,  for  respondent. 

CONLAN,  J.  This  is  an  appeal  made  by  the  defendant  from  a 
judgment  ent»ed  upon  a  v«dict  directed  by  the  court  and  from  an 
order  denying  a  motion  for  a  new  trial.  This  action  was  brought 
to  recover  against  liie  defendant  James  Bogers  and  one  Colin  H. 
Woodward  upon  a  certain  promissory  note  made  by  the  defendant 
Woodward  to  the  order  of  the  defendant  Rogers,  and  thereafter  in- 
dorsed by  Rogers  and  delivered  to  the  plaintiff.  Rogers,  after  de- 
nying the  indorsement  and  deliTery  of  the  note  for  value,  alleged 
tliat  the  same  was  not  delivered  to  the  plaintiff  for  value,  and  that 
he  did  not  receive  any  value  from  the  plaintiff,  or  from  any  one  else, 
for  indorsing  said  note,  and  that  the  same  was  indorsed  solely  for 
the  accommodation  and  at  the  request  of  the  plaintiff;  that  the 
note  in  suit  was  a  renewal  of  a  note  heretofore  given  at  the  re- 
quest of  the  plaintiff  to  take  the  place  of  a  note  executed  for  no 
consideration,  and  at  the  special  request  of  the  plaintiff,  under  an 
agreement  that  the  defendant  should  not  be  held  liable  thereon. 
The  defendant  Rogers  alone  answers. 

It  appeared  that  prior  to  October,  1895.  the  defendant  Bogers, 
with  one  Oampbell  and  one  Abram  Steers,  had  been  jointly  inter- 
ested in  a  building  transaction.  The  buildings  were  owned  by  the 
defendant  Woodward,  and  f5,000  was  retfutred  to  complete  tiiem. 
It  was  agreed  that  Woodward  should  issue  his  notes  for  the  f5,000, 
' — three  notes,  each  for  one-third  thereof.  The  notes  were  to  be 
discounted  on  each  of  the  three  parties,  Rogers,  Campbell,  and 
Steers,  each  to  be  liable  for  one  of  the  notes,  but,  for  convenience, 
all  were  to  indorse  each  of  the  notes.  The  evidence  shows  that 
Bogers  and  Campbell  each  paid  his  note,  and  that  Steers  did  not 
pay.  The  Steers  note  was  renewed  several  times,  until  Bogers  ob- 
jeeted  to  carrying  the  note  any  longer;  and  then,  it  Is  claimed,  by 
an  agreement  made  between  Steers,  the  person  who  had  not  paid, 
Rogers,  the  defendant,  and  Edwud  P.  Steers,  the  president  of  the 
plaintiff  (and  who  is  a  brother  of  Abram  Steers),  which  held  the 
protested  note,  that,  if  Rogers  would  indorse  a  new  note  to  the 
bank,  be  should  be  held  harmless  theretm  by  the  bank,  and  upon  this 
61  N.T.B.-^ 
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nnderstanding  and  agreement  alone,  as  it  is  claimed,  the  n«te  ia 

suit  waa  made  and  delivered. 

Upon  the  trial,  defendant  asked  leave  to  go  to  the  jury  upon  the 
question  as  to  whether  or  not  such  an  agreement  as  is  here  al- 
leged was  made  in  reference  to  the  last  renewal,  claiming  that  it 
was  the  province  of  the  jury  to  determine  the  same,  and  the  conrt 
refused  the  request,  and  the  defendant  excepted.  It  was  held  in 
Bank  v.  Colwell,  57  Hun,  169,  10  N.  T.  Supp.  864,  that  the  agree- 
ment testified  to  by  the  defendant,  if  made,  was  a  defense  to  the 
note:  The  question,  therefore,  whether  or  not  it  was  made,  was 
one  for  the  jury  to  determine;  and  this  authority  was  cited  with 
approval  in  the  case  of  Higgins  v.  Ridgway,  90  Hun,  400,  35  Y. 
Supp.  945,  where  the  court  said:  "There  is  no  distinction,  In  prin- 
ciple, between  the  case  cited  and  the  one  at  bar." 

This  note  was  never  delivered  by  the  defendant,  nor  received  by 
the  bank,  for  the  purpose  of  charging  the  defendant  with  liability 
thereupon,  and  it  was  entirely  competent  to  show  that  the  de- 
fendant received  no  braeflt  th6r^rc«n.  The  anthorities  cited  by 
the  connsel  for  the  respondent  are  not  to  the  precise  point  made 
in  behalf  of  the  appellant.  The  question  was  (and,  indeed,  it  is 
the  only  question  which  we  need  discuss  or  consider  here),  **had 
the  defendant  the  right  to  go  to  the  jury  on  the  evidence  adduced 
as  to  whether  or  not  the  agreement  for  the  making  and  delivery  of 
the  note  was  as  claimed  by  the  plaintiff?"  The  conrt  below  could 
not  determine  it,  and  the  direction  for  a  vwdict  was  such  a  dis 
regard  of  the  clear  rights  of  the  defendant  in  the  premises  as  to 
call  for  the  interference  of  a  court  upon  appeal.  Having  reached 
the  conclusion,  ther^ore,  that  there  mnst  be  a  reversal  <Mt  the 
judgment  and  order  appealed  from,  we  do  not  review  any  of  the 
questions  presented  by  the  record. 

Judgment  and  order  appealed  from  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

FITZSIMONS,  C.  J.,  concurs. 


(28  Misc.  Rep.  084.) 

JAMESON  V.  SWBENET  et  aL 
(City  Oourt  of  New  Tork,  0«meral  Tenn.   November  lit,  1899:) 

1.  SEIFPina — DVHDRRAQE. 

CompeDsatlOD  may  be  recoTaed  bj  the  owner  of  a  reasd  tor  tmreawMia- 
ble  detention  tbexe^,  thooeb  the  bill  of  lading  contain  no  demternce 

.  clause. 

Sl  Same— LiABiLrTT  op  FRBtoHTKn. 

The  freighter  Is  liable  to  the  owner  of  a  vessel  for  nnreMonable  delay 
In  dlscbidr^ng.  the  cargo,  on  failure  of  tbe  consignee  to  pay  tberefor.  not- 
withstanding an  agreement  between  the  ocKUlgnor  and  consignee  that  the 
latter  should  unload. 

A.ppeal  from  special  term. 

Action  by  William  D.  Jameson  against  Elizabeth  Sweeney  and 
others.  From  a  judgment  on  a  direction  of  the  trial  judge  diamiaBing 
the  complaint,  plaintiff  appeals.  Reversed. 
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Argued  before  FITZSIMOKB,  a  J.,  and  McGABmY  and  CON- 
LAN,  JJ. 

^laud  ft  ZabraBkie>  for  appellant 

J.  J.  Macklin  and  Le  Boy  S.  Qove,  for  respondenta. 

FETZSIUONS,  0.  J.  Though  the  bill  of  lading  omits  a  demnrrage 
clause,  compensation  in  the  nature  of  demurrage  may  nerertheless 
be  recovered  by  the  way  of  damages  for  any  nnreasonable  detention 
of  the  vessel.  Van  Etten  v.  Newton  (Com.  PI.)  6  N.  Y.  Supp.  531,  7 
X.  Y.  Supp.  663,  and  8  N.  Y.  Supp.  478,  affirmed  in  134  N.  Y.  143,  31 
K.  E.  334.  The  vessel  in  this  instance  was  unreasonably  delayed, 
and  a  liability  followed. 

The  question  is  whether  such  liability  rested  exclusively  on  the  con- 
signee, as  stated  by  the  trial  judge,  or  whether  the  owner  has  an  op- 
tion to  sue  dthar  consignor  or  consignee,  as  claimed  by  the  af^llant. 
The  trial  judge  dismissed  the  com{^int  on  the  ground  that,  according 
to  certain  evidence  in  the  case,  the  discharging  of  the  cargo  was  to 
be  done  by  the  consignee,  and  that  consequently  he,  and  not  the 
freighter  or  consignor,  was  liable  for  the  delay.  Assuming  this  to  be 
a  correct  statement  of  the  law  ai^Iicable  to  such  a  state  of  facts,  the 
difficulty  is  that  there  was  a  conflict  in  the  evidence  on  that  sul^ect; 
the  plaintiff  having  testified  that  the  agreement  was  that  the  defend- 
ants '*were  to  load  the  stone  and  discharge  it."  If  that  question  was 
at  all  material  to  the  issue  as  to  liability,  it  onght  to  have  gone  to  the 
jury,  that  they  might  determine  the  dispute  concerning  it,  and  It  was 
error  to  withhold  the  case  from  them. 

Apart  from  this,  it  was  held  in  Shaver  v.  Gillespie,  19  K.  Y.  Supp. 
237,  by  the  late  court  of  common  pleas  at  general  term,  that  it  is  set- 
tled law  that,  though  the  bill  of  lading,  be  silent  as  to  lay  days  and 
demnrrage,  still  the  freighter  is  liable  to  the  master  of  the  vessel  for 
damages  for  nnreasonable  delay  in  discharging  the  cargo  after  ar> 
rivaL  Failare  to  provide  a  safe  b^th,  and  a  proper  dock  and  cns> 
tomary  f&cilities  for  unloading,  is  such  negligence  as  imposes  a  re^ 
sponsibility  for  damages  on  the  freighter.  Under  the  rule  laid  dowa 
in  this  and  kindred  cases,  it  would  seem  that  the  freighter  is  liable 
for  the  demurrage  caused  by  the  delay  in  unloading,  and  that  the 
question  whether  the  consignor  or  consignee  is  to  unload  is  a  matter 
between  them,  which  does  not  affect  the  rights  of  the  owner  or  master 
of  the  vessel  detained.  We  think  the  consignor  became  liable  for 
the  demurrage  on  the  failure  of  the  consignee  to  pay.  The  master 
did  not  agree  to  do  the  unloading,  nor  find  a  suitable  place  therefor, 
and  aeema  to  have  been  gouty  of  no  neglect  concerning  the  same. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, witii  oosts  to  the  ai^llant  to  aUlde  the  event  All  concur. 
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(29  Misc.  Hep.  5ft8.) 

GOWING  et  al.  v.  WARNER  et  al. 

(City  Court  of  New  York,  General  Term.   Morember  16,  1809.) 

1.  RsMUstoN  OF  Salb— Bona  Fidb  Tbakbvbrke. 

A  render  can,  on  resclsilon  of  ccmtxact  of  sale,  recover  goods  tnm  tbe 
transferee  of  a  purchase:,  where  the  latter  parchased  with  no  intentlmi 
of  paying  for  them,  and  the  transferee  bad  notice  of  the  purchaser's  In- 
tentions, and,  aa  a  part  of  the  consideration  for  the  transfer  to  him.  can- 
celed a  debt  owing  to  htm  by  the  purcbaser,  aa  be  la  not  a  bona  fide  pur- 
chaser. 

a  Motion  to  Dismiss— Grounds— Exceptions. 

A  motion  for  nonsuit  is  properly  denied  whore  It  does  not  point  out  the 
defects  relied  on,  and  an  exception  to  the  denial  of  such  motion  will  not 
authorise  tbe  review  thereof  on  appeal. 

Appeal  from  trial  term. 

Action  by  Henry  A.  Gowing  and  others  against  John  Warner 
and  others.  From  a  judgment  in  favor  of  plaintiffs,  defendaotii 
appeal.  Affirmed.   

Argued  before  fTFZSIMONS,  0.  J.,  and  McCABTHY  and  COK- 
LAN,  JJ. 

L.  A.  Serviss,  for  appellants. 
Qruber  &  Bonynge,  for  respondents. 

CONLAK,  J.  This  is  an  appeal  from  a  Judgment  entered  upon  a 
verdict  in  favor  of  the  plaintiffs,  and  from  an  order  d«iying  a  mo- 
tion for  a  new  trial.  This  is  an  action  to  recover  certain  chattels, 
or  their  value,  with  damages  for  detention  of  the  same.  Tbe  an- 
swer was  a  general  denial,  and  it  affirmatively  alleged  that  the 
defendants  had  in  good  faith  bought  the  goods,  without  collusion, 
and  without  fraud  or  notice  of  the  plaintiffs'  claim.  The  plaintiff 
firm  were  commission  dealers,  and  in  August  and  September,  1893, 
had  dealings  with  the  firm  of  Gerrish  &  Co.,  to  whom  they  sold 
goods  of  the  value  of  ¥1,202.70.  On  October  7.  1893,  Gerrish  &. 
Oo.  executed  a  bill  of  sale  to  the  defendants  of  all  the  goods  in 
the  former's  store,  at  30  Howard  street.  New  York  City,  and  the 
latter  subsequently  assumed  control,  and  disposed  of  the  same  to 
other  persons.  Prior  to  the  «ale  by  Gerrish  &  Co.  to  tbe  d^end-  i 
ants,  the  firm  of  Gerrish  &  Co.  had  hypothecated  or  in  some  way 
assigned  all  of  their  book  accounts  to  one  Barnes  as  security  for 
loans;  and  in  the  event  that  these  accounts,  when  paid,  should 
not  cancel  this  indebtedness,  Barnes  was  to  have  recourse  to  the 
goods  in  the  store  for  any  sum  remaining  unpaid.  The  consider- 
ation tor  the  transfer  to  the  defendants  was  made  up  of  91,000  in 
cash,  13,655.64  represented  by  the  loans,  and  the  balance  by  ac- 
counts dae  from  Gerrish  &  Co.  to  the  defendants  and  others;  mak- 
ing a  total  of  f 16,144.22  as  the  consideration  expressed  in  the  bill 
of  sale.  It  appears  that  Gerrish  &  Co.  on  the  14th  day  of  October, 
1893,  permitted  a  judgment  to  be  taken  against  them  by  a  cred 
itor  for  goods  sold  and  delivered  amounting  to  f756.43;  on  the  5th 
of  November,  1893,  they  permitted  judgment  to  be  entered  in  favor 
of  anotiier  creditor  for  9769.76;  and  on  the  19th  day  of  November, 
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1893,  aBOther.  judgment  in  favor  of  another  creditor  for  f411.08. 
£xecntions  upon  all  of  theee  judgments  were  returned  unsatisfied. 
The  statement  accompanying  the  bill  of  sale  to  the  defendants  also 
showed  rariouB  claims  of  other  creditors,  which  it  was  claimed 
were  assumed  or  paid  by  the  defendants  as  a  part  of  the  consid- 
eration. Francis  T.  Qill,  an  employ^  of  the  defendants,  and  a  wit- 
ness for  the  plaintifEs,  testified  as  follows  with  reference  to  the 
credit  obtained  by  Gerrish  &  Co.  from  the  plaintifTs: 

"Mr.  Sswyer,  <nie  of  tbe  plaintiffs,  called  and  Introdnred  him  to  Mr.  Watna, 
nne  oC  the  defendants,  who  had  spoken  to  me  before  of  the  Qerrteta  matter.  On 
this  second  visit  I  Introduced  him  to  Mr.  Warner.  They  talked  for  a  while, 
and  Mr.  Sawyer  made  known  his  business  to  Mr.  Warner;  and  in  a  general 
way.  as  my  memory  serves  me  now,  Mr.  Warner  told  Mr.  Sawyer  that  Oerrlsh 
ft  Go.  were  all  right:  that  they  had  been  selling  them.  And,  farther  than  that, 
I  d<Hi*t  remember." 

This  was  in  Aagust  or  September,  1893;  and  it  will  be  recalled 
that  the  transactions  between  plaintiffs  and  Gerrish  &  Co.  were  in 
August  and  September^  1893. 

The  defendants'  attorney  wa^  called  as  a  witness  for  the  plain- 
tiffs, and  declared,  among  other  things,  that  he  drew  the  bill  of 
sale  of  October  9, 1893,  and  that  at  that  time  the  books  of  account 
of  Gerrish  &  Co.  were  in  the  hands  of  the  defendants.  The  defend- 
ants, therefore,  at  the  time  of  the  bill  of  sale,  were  in  a  position  to 
know  all  of  the  indebtedness  4>f  Gerrish  &  Co.,  including  the  amonnt 
owing  to  the  plaintifb.  FurUier  on  he  says  he  also  prepared  a  bill 
of  sale  dated  October  7,  1893,  an  assignment  of  the  lease  of  the 
store,  same  date,  and  a  statement  (being  the  original  statement), 
and  that  these  were  executed  in  his  presence;  that,  after  these 
papers  were  executed,  they  (Oerrish,  John  Warn^,  and  the  witness) 
went  to  a  near-by  restaurant,  and  there  the  witness  said  to  Ger- 
rish, **Now,  Gerrish,  is  there  any  claim,  lien,  chattel  mortgage,  or 
incumbrances  of  any  kind  against  this  stock  of  goods  or  the  store 
fixtures?"  And  Gezrish  replied,  "I  suppose  there  is."  To  the  ques- 
tion by  Uie  witness:  "What  do  yon  mean  by  the  words,  1  suppose 
there  is'?  There  either  is  or  is  not,  and,  if  there  la,  we  want  to 
know  it," — Gtorish  replied  that  he  had  assigned  his  books  of  ac< 
count  to  W.  D.  Barnes  &  Co.  as  collateral  for  the  advance  of  |14,- 
000,  and  that  he  had  given  him  a  sort  of  an  assignment  or  ware- 
house receipt  on  the  goods  in  the  store.  Serviss  then  stated  that 
he  did  not  see  how  the  transaction  could  go  through,  but  Mr.  War- 
ner insisted  upon  its  going  on;  and  then  the  otber  papers  were 
prepared,  dated  October  9, 1893,  and  executed.  Gerrish  &  Co.  were 
composed  solely  of  the  wife  of  Albert  G.  Gerrish,  and  the  latter 
managed  the  business  for  her. 

We  have  at  some  length  thns  gleaned  the  state  of  facts  and  cir- 
cumstances which  surround  this  case,  and  by  which,  in  accordance 
with  the  principles  of  law  as  they  shall  be  applied  to  the  same,  the 
judgment  appealed  from  must  stand  or  fall. 

Among  the  questions  submitted  to  the  Jnry  in  the  charge  of  the 
trial  justice  were  the  following: 

"I  cliBTge  yon  that,  If  you  find  that  Oerrieh  ft  Oo.  bought  these  goods  with 
the  Intent  not  to  pay  for  them,  then  the  sale  would  be  a  fraudulent  one,  which 
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the  plalntiCfs  bad  a  right  to  resdnd,  and  they  would  bave  a  right  to  recover  the 
goodo,  as  against  Gerrlsb  &  Oo.,  or  any  other  person  who  was  not  a  bona  fide 
holder  for  Talne;  and  that  brings  yon  down  to  the  second  question  necessary 
for  you  to  determine  here:  Was  Mr.  Warner's  firm  a  bona  fide  holder  for 
value?  Tou  will  ask  yourselves  this  qnestlon,  as  I  charge  you  under  the  plead- 
ings as  filed:  Did  Warner,  when  he  made  this  purchase  and  took  tbe  bin  of 
sale,  have  notice  ot  the  fraud  Of  Gerrlsb  &  Co.,  as  against  these  plaintiffs,  so  ss 
to  make  Warner's  firm  not  a  bona  fide  purchaser  or  holder  for  value?  Upon 
that  question,  and  as  upon  the  flnrt  qnestlon,  whether  Gerrish  &  Oo.'s  pnrc&ise 
was  in  fact  fraudulent,  and  wltb  intent  not  to  pay  for  tbe  goods,  you  will  re- 
gard all  of  tbe  elements  of  proof  which  have  been  adduced  before  yon." 

The  juTj  had  before  them  all  of  the  facts  and  circnmstances  de- 
tailed above,  aud  which  it  will  not  be  neceBsary  to  repeat.  In  the 
coarse  of  the  charge,  certain  requests  vrete  sabmitted  from  the  de- 
fendants* connsei,  and  these  were  all  supposed  to  be  favorable  to 
the  defendants'  contention;  and  the  exceptions  to  sach  as  were 
r^sed  were  taken,  it  is  believed,  to  the  refusal  to  charge  in  form 
as  sabmitted,  because  the  conrt  had  charged  the  broad  proposition 
which  it  Intended  to  be  the  guide  to  the  jury  in  its  ofOce  of  deter- 
mining the  issues.  This  is  apparent  from  the  record  before  ua 
We  think  there  was  evidence,  which  was  brought  to  the  knowledge 
of  the  defendants  by  the  statements  of  the  witnesses  Serviss  and 
Gill,  of  the  fraudulent  character  of  the  dealings  of  Gerrish  &  Co. 
with  the  plaintiffs,  and  are  of  tbe  opinion  that  the  language  em 
ployed  by  Mr.  Justice  Van  Brant  in  Cooper  v.  De  Forest,  5  App. 
Dir.  43,  38  N.  Y.  Supp.  1038,  is  for  that  reason  not  applicable  to 
the  case  at  bar;  for  with  this  luiowledge  the  defendants  could  not 
protect  themselves  against  the  claims  of  the  plaintiiTs,  though  they 
had  a  right  to  recover  the  goods,  or  their  value,  in  the  form  of  the 
action  brought  by  them.  It  is  not  exactly  the  act  of  a  vigilant  cred- 
itor securing  himself  against  loss,  but  it  becomes,  rather,  an  ef- 
fort made  to  protect  on^s  self  at  the  expense  of  another,  and  with 
fall  knowledge  of  the  wrong  done  to  the  sufF»%r;  and  this  the  law 
will  not  sanction.  The  jury,  therefore,  having  before  it  all  of  the 
evidence,  determined  the  questions  sabmitted  and  the  issues  in 
favor  of  the  plaintiffs,  and  we  are  not  disposed  to  disturb  their 
finding. 

At  the  close  of  the  plaintiffs'  case  the  following  occurred:  *T)e- 
fendants'  Connsd:  We  ask  your  honor  to  dismi^  the  complaint 
(Motion  denied.  Defendants  «cept.)"  And  at  the  close  of  all  the 
testimony  the  following:  "Defendants'  Counsel:  We  ask  your 
honor  to  direct  a  verdict  for  the  defendants  on  the  grounds  be- 
fore stated.  (Motion  denied.  Defendants  except.)  D^endants* 
Connsei:  We  ash  your  honor  to  dismiss  the  complaint  on  the 
grounds  before  stated.  (Motion  denied.  Defendants  except)" 
We  have  given  the  precise  words  as  they  appear  in  the  record,  and 
no  gronnds  whatever  are  shown  or  stated  for  either  ruling  asked 
for.  It  was  said  in  Quinlan  v.  Welch,  141  N.  Y.,  at  pa^fe  165,  36 
N.  E.  12, — and  so  the  courts  have  uniformly  held, — ^that  a  motion 
for  a  nonsuit  or  to  dismiss  the  complaint,  to  be  effectual,  must 
specify  the  defects  supposed  to  exist.  The  exception  to  the  ruling 
was  therefore  without  effect  to  the  defendants,  and  in  consequence 
the  court,  upon  appeal,  is  prevented  from  considering  whether  the 
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defendanta  were  entitled  to  jadgment,  as  was  said  in  Pollock  t. 
Iron-Works  Co.,  167  N.  Y.  699,  51  N.  E.  979;  and  to  the  same  effect 
is  the  mling  in  Meyer  v.  Home  Co.,  25  Misc.  Rep.  686,  55  N.  Y. 
Supp.  566,  where  the  conrt,  on  appeal,  was  asked  to  review  the 
facts,  and  held  that  it  was  without  tlie  faculty  to  do  so,  aod  for 
the  reasons  stated.  We  have  not  found  in  the  record  or  in  the 
verdict  anything  which  commends  the  case  to  us  as  one  where  a 
different  determination  is  called  for,  and  are  th^efore  of  the  opin- 
ion that  the  judgment  and  order  appealed  from  mast  be  affirmed, 
witk  coats.  All  concur. 


•29  Misc.  Rep.  eoa) 

DENNIS  T.  TEBBITTS. 
(Olty  Osurt  of  New  York,  General  Term.   November  16,  1890.) 

2.  DEFoaiTifum— Apfuoatioh— Sdppicibsct. 

Under  Code  Ctv.  Proc.  {  872.  subd.  1,  providing  that,  where  a  deposition 
la  desired,  an  affl&vlt  ahall  be  made,  Mttlng  txath  the  namea  and  reii* 
dences  of  all  the  partly  to  the  action,  and  the  names  and  tbe  residence  or 
office  address  ot  attomeya  who  have  appeared,  and  also  the  name  and  resi- 
dence of  tbe  person  to  be  examlped,  an  affidavit  for  the  ezamloatloQ  of 
defendant  and  another,  not  a  party,  which  gives  neither  the  namea  ot  the 
BttomeyB,  as  sncb,  nor  their  places  of  residence  or  business,  nor  the  resi- 
dence of  tbe  defendant,  nor  that  ot  the  other  person  to  be  examined,  other 
timn  tbe  "defendant,  T.,  or*  a  certain  street  and  number,  and  "tbe  agent, 
PV*  of  a  certain  street  and  number,  la  inaoffldent 

Sl  BaMK— AvriDATXT— Rb813>bsce  of  Witmbss  Uskhowh. 

Tbe  affidavit  on  an  application  to  ttdce  tbe  dqwaltlon  of  a  party  whose 
xertdenoe  Is  unknown  must  state  fliat  an  attempt  and  failure  to  ascertain 
It  were  made. 

Appeal  from  special  term. 

Action  by  Oscar  J.  Dennis  against  John  B.  Tebbitts,  doing  bnsinesa 
under  the  name  of  the  Robert  Pierce  Company.  From  an  order  de- 
nying a  motion  to  vacate  an  order  for  the  examination  of  defendant, 
John  8.  Tebbitts,  as  a  party,  and  Bobert  Pierce  as  a  witness,  defend- 
ant appeals.  Beversed. 

Argued  before  McCAKTHY  and  CONLAN,  JJ. 

Menken  Bros.,  for  appellant. 
Case  A  Ludlow,  for  respondent. 

COKLAN,  J.  This  is  an  appeal  from  an  order  denying  a  motion  to 
vacate  an  order  for  the  examination  of  the  defendant,  John  S.  Teb- 
bitts, as  a  party,  and  Bobert  Pierce  as  a  witness,  before  the  trial. 
TTie  action  is  pending,  so  that  the  party  applying  for  the  order  in  the 
first  instance  must  bring  himself  within  the  r^e  applicable  to  that 
part  and  those  subdivisions  of  the  Code  relating  thereto.  The  facts 
will  snlBcienlly  appear  in  the  opinion. 

The  affidavit  does  not  give  the  {riace  of  residence  of  either  the 
parties  or  the  attorneys.  In  Beach  v.  Mayor,  etc.,  14  Hnn,  79,  it  was 
said:  ''Giving  the  address  of  the  attorney  is  not  sufficient.  It  must 
show  whether  it  is  his  residence  or  office  address."  The  affidavit  in 
this  case  neither  gives  the  names  of  the  attorneys,  as  such,  nor  their 
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places  of  residence  or  bnsinesB.  It  does  not  even  give  the  rendence 
of  the  defendant,  or  that  of  the  other  party  to  be  examined,  other  than 
to  Bay,  "The  defendant,  John  B.  Tebbitts,  of  No.  102  West  68th  street, 
and  the  agent,  Robert  Pierce,  of  720  Seventh  avenue."  In  Crooke 
V.  Corbin,  23  Hun,  176,  it  was  distinctly  held  that  the  affidavit  must 
state  the  name  and  residence  of  the  x»erson  to  be  examined,  as  the 
same  is  required  by  subdivision  4  of  section  872  of  the  Ck>de.  It  was 
held  in  Van  Roy  v.  Morris,  30  Hnn,  77,  that  the  statements  contained 
in  the  alQdavit,  both  as  to  the  parties  and  the  attorneys,  were  wholly 
insufficient,  and  that  a  statement  that  the  attorn^  is  A.  B.,  of  such  a 
street  and  number,  was  not  a  compliance  with  what  has  been  posi- 
tively required  by  subdivision  1  of  section  872,  so  as  to  entitle  a  party 
to  the  order  in  that  behalf.  The  court  said:  "The  legislature  has 
prescribed  precisely  what  shall  be  done,  and  no  difficulty  whatever 
can  stand  in  the  way  of  complying  with  the  requirments.  Where 
that  is  not  done,  no  right  to  examine  the  adverse  party  will  be  made 
out," — and  cited  the  case  of  Dunham  v.  Insurance  Co.,  6  Abb.  K.  C.  70. 
If  the  residence  of  the  party  w^  unknown,  an  attempt  and  failure 
to  ascertain  it  must  be  stated. 

In  addition  to  all  of  the  matters  stated,  which  appear  an  in- 
spection of  the  rec(»xl,  we  are  not  cited  to  a  single  authority  upon  the 
respondent's  brief  to  sustain  him  in  his  contention  of  the  sufflclou^ 
of  the  allegations  in  his  moving  papers. 

Finding  thus  a  sufficient  reason  why  the  order  appealed  from  should 
not  have  been  made,  we  do  not  discuss  certain  other  objectionable 
features  presented  by  the  moving  papers,  and  are  of  the  opinion  that 
the  order  appealed  from  must  be  reversed,  with  costs,  and  the  motion 
to  vacate  tiie  original  order  granted,  with  f  10  costs. 

McCarthy,  J.,  concurs. 


BRADY  V.  LOVBLU 

(City  Court  of  New  Toft,  Goieral  Term.  Novonber  18, 1899s.) 

1.  Notice  or  Motions. 

Under  Gen.  Rules  Prac.  No.  3,  an  order  entered  on  defendant's  motion 
shonld  be  set  aside  on  plalntlfTs  application,  iriien  the  order  tailed  to  re- 
dte  an  affidavit  used  by  defendant  In  support  of  tlie  motion,  and  was 
entered  without  notice  to  plalntlfTs  attorney. 

9.  SiAMB— PLEADinO. 

Where  an  order  la  entered  without  notice  to  plalntUTs  attorney  as  re- 
quired by  Oen.  Bales  Prac.  No.  8,  plalntUTa  remedy  Is  by  motion  to  set 
aside,  though  a  motion  to  resettJe  wpuld  be  required  If  the  order  was  Itrec- 

ularly  entered  after  notice. 

Appeal  from  special  term. 

Action  by  Fannie  Brady  against  Frederick  S.  Lovell.  An  order 
was  made  withont  notice  to  plaintiff's  attorney,  and  he  apjpeals  from 
the  order  and  from  an  order  denying  an  apjdication  to  set  aside  the 
former  order.   Orders  set  aside. 

Argued  before  FTTZSIMOKS,  C.  J.,  and  McOABTHY  and  OOX- 
LAN,  JJ. 
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Myer  J.  Stein,  for  a^^Ilant. 

DurkiD  &  Bingennan,  for  respondent. 

FCTZSIMONS,  a  J.  It  ai^ars  that  the  order  of  AugUBt  18, 1899^ 
entered  herein,  failed  to  recite  an  affidavit  used  by  defendant  npon 
the  motion  then  befwe  the  court  Said  ord»  was  made  and  entered 
without  notice  to  plaintiff's  attorneys,  and  under  rule  3,  Qen.  Rules 
Prac,  such  order  was  irregular,  and  upon  proper  ai^ication  should 
have  been  set  aside,  with  costs.  Plaintiff,  in  our  opinion,  duly  ap- 
plied for  such  relief:  (See  order  to  show  cause,  dated  August  23, 
1899.)  Upon  the  hearing  of  the  last-mentioned  motion  his  ap^dica- 
tion  was  denied,  with  costs.  <Order  of  August  2Gth.)  In  our  judg- 
ment, both  these  orders  are  wrong.  Plaintiff's  practice  in  moving 
to  set  aside  the  order  of  August  18th  was  correct,  and  his  applica- 
tion should  have  been  granted.  If  such  order  had  been  entered  upon 
doe  notice  to  him,  theu,  if  anything  was  irregular  about  it,  he  might 
hare  moved  to  resettle;  but,  such  order  having  been  obtained  with- 
out notice,  he  properly  moved  to  have  the  eame  set  aside.  See  rule 
3.  The  orders,  therefore,  of  August  18th  and  August  26th  must  be 
let  aside,  with  |10  costs  to  a^qp^nt.  All  concur. 


JAEGER  V.  KOENia. 
(City  Conrt  of  New  York,  General  Term.   November  16, 1889.) 

1,  PlSADINO — BSTOPPKL— HUBBAHD  AND  WiPB. 

Where  defendant's  answer  admitted  receiving  money  alleged  to  hare 
been  paid  him  by  plaintUTs  wife  under  duress,  be  was  estopped  to  deny 
Us  wife's  agraicy  to  receive  the  mcoiey  for  blm,  ibe  bavlng  in  fact  re- 
ceived It 

1  COaTBACTS— CotcpouHOiKG  Feloht—Patmbnts— Recotkrt. 

Defendant  charged  plaintiffs  husband  with  theft,  claiming  that  he  haA 
lost  yi,800  In  his  business  while  the  husband  had  been  worl£lng  for  blm, 
and  that  detectives  were  going  to  have  her  husband  locked  up,  but  If  she 
paid,  It  would  go  no  further.  Defendant  later  asked  plaintiff  what  she 
was  willing  to  do  about  the  matter,  and  said  he  would  be  satisfied  if 
plaintiff  would  pay  him  ^00.  Plaintiff  paid  a  part  of  the  money,  and  re- 
ceived a  receipt.  In  which  defendant  agreed  not  to  apply  for  a  civil  arrest 
Bddy  that  the  agreement  was  to  refrain  from  a  civil  arrest  merely,  and  not 
tax  the  compounding  of  a  fdony. 

8.  Sauk— Ddr^ 

Defendant  charged  plaintlfTs  husband  with  having  stolen  60  cents,  and 
later  charged  that  he  had  stolen  75  cents  and  a  bottle  of  whisky,  and  stated 
to  plaintiff  that  detectives  were  going  to  have  her  husband  locked  up,  but 
If  she  paid,  It  would  go  no  further,  whereupon  plaintiff,  crying,  left  the 
place.  At  a  mbsequent  Interview,  defendant  told  her  he  had  lost  $1,800 
while  her  husband  was  working  for  him,  and  stated  that  he  would  be  satis- 
fied if  she  paid  him  $400.  She  paid  $300,  and  promised  to  pay  the  balance 
later,  asking  defendant  if  everything  was  all  right,  to  which  he  replied, 
"Yes."  If  ber  husband  kept  bis  mouth  shut  Defendant  gave  plaintiff  a 
receipt  agreeing  to  refrain  from  making  a  civil  arrest  If  she  paid  him  a 
farther  sum  of  $100.  Held,  that  plaintiff  paid  the  money  under  duress,  and 
benee  was  entitled  to  recover  the  same. 
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Appeal  from  judgment  on  report  of  referee. 

Action  by  Marie  Louisa  Jaeger  against  John  H.  Koenig,  etc.,  to 
recover  money  paid  under  duress.  From  a  judgment  entered  in  fa- 
vor of  plaintiff  on  the  report  of  a  referee,  defendant  appeals.  Af- 
firmed. 

The  report  of  ihe  referee  is  as  follows: 

This  action  was  brought  by  the  plaintiff  to  recover  from  the  defendant  Uie 
Bum  of  $300.  ^Idi  die  tdaimed  she  piUd  to  him  nnder  duxess  and  fear  pro- 
dnoed  by  tttreats  to  In^soa  her  hnsband  tw  alleged  thefts.  She  pleaded  In 
her  complaint  a  certain  receipt  or  agreement  under  wWch  she  (d&imed  the 
money  was  paid.  The  defendant  by  hia  answer  made  first  a  general  denial, 
then  admitted  tbe  genuineness  of  the  receipt  pleaded  by  the  plalntlfT,  admitted 
receiving  $300  from  plaintiff,  and  then  alleged,'  in  substance,  that  the  defendant, 
on  tbe  Qth  day  of  November,  1896,  had  commenced  an  aedon  In  the  city  court 
of  New  York  against  Simon  Jaeger,  the  husband  of  the  plaintiff,  "for  larceny 
-of  divers  sums  of  money"  and  property,  amounting  to  $2,000  "damages,"  and 
made  affidavit  to  obtain  an  order  of  arrest  therein;  that  various  steps  had 
been  taken,  when  the  plaintiff  herein  entreated  and  persuaded  the  defendant 
boielnf  who  was  plaintiff  in  that  action,  to  settle  tbe  same,  whlcb  waa  relnc- 
tantiy  done,  and  resulted  In  the  agreement  set  forth  in  the  complaint;  tbat  the 
plaintiff  In  that  action  could  not,  however,  prove  accurately  damages  to  a 
greater  extent  than  $585.25.  There  was  no  testimony  or  evideoce  offered  upon 
the  part  of  the  defendant  herein,  and  so  we  must  Judge  the  cause  by  such 
evidence  as  Is  In,  and  by  the  admissions  contained  In  the  pleadings.  Tbe  testi- 
mony, so  far  as  it  is  material,  shows  that  on  tbe  8th  of  November  1890.  the 
4efeudant,  who  kept  a  saloon,  charged  Simon  Jae^r,  his  bartender,  with  tbe 
theft  of  fifty  cents.  Simon  Jaeger  was  the  husband  of  tbe  plaintiff.  He  denies 
tbe  theft,  claiming  that  he  had  only  "held  out"  the  money  because  It  was 
marked,  to  see  what  Koenig  would  do  about  It.  A  man  named  Horn  said  to 
Jaeger,  in  the  presence  of  Koenig,  "Why  don't  you  leave  this  ^430  [which 
Jaeger  had  admitted  he  liad  in  his  pocket]  here,  in  case  you  run  away  to- 
night." He  answered,  "If  you  are  afraid  1  will  run  away,  why  don't  you  have 
me  locked  up  now,  and  make  sure  of  It."  Then  Koenig  told  him  to  go  home: 
that  there  was  plenty  of  time  "to-morrow"  to  settle  the  matter.  The  plaintiff 
then  called  upon  the  defendant,  and  asked  him  what  was  the  matter  with  her 
husband.  He  said  tbat  her  husband  had  stoloi  fifty  cents  from  him  on  No- 
vember 8th,  twenty-five  cents  tbe  Sunday  before,  and  also  a  botUe  of  whisky. 
He  made  no  mention  of  any  other  property  at  this  tlma.  He  further  said 
that  the  detectives  were  going  to  have  her  husband  locked  op.  "If  I  [meanlUK 
this  plaintiff]  paid.  It  would  go  no  further,"  she  testified  he  said  to  her.  Then 
-Bhe,  crying,  left  the  place.  She  returned  to  Koenig  afterwards,  and  be  told 
her  on  this  occasion  tbat  he  had  lost  $1,800  In  bis  business  while  her  husband 
was  working  for  him.  Koenig  wanted  to  know  what  she  was  willing  to  do 
about  the  matter.  She  said  she  didn't  know,  A  man  named  Lanrenaon.  who 
was  present,  asked  Koenig  if  he  was  satisfied  with  $400,  and  he  replied.  "Yes." 
The  plaintiff  said  tbat  she  did  not  understand  "this  business  like  this,"  but 
would  bring  the  money  over  In  the  evening.  She  returned  in  the  ereniag,  and 
met  the  defendant,  his  wife,  bis  son,  Mr.  Derrlckson,  bis  attorn^,  and  Mr.  Lan- 
renaon. A  receipt  was  drawn  by  Derrlckson,  and  signed  by  all  the  parties 
except  Mrs,  Koenig  and  her  son.  The  plaintiff  thereupon  paid  over  tbe  $300, 
which  was  taken  by  Mrs.  Koenig;  and  she  promised  to  pay  $100  later,  which, 
however,  has  never  been  demanded.  Upon  paying  the  money  she  asked  tbe 
defendant,  "Well,  everything  is  all  right  now?"  and  he  said,  "If  your  husband 
keeps  hIa  month  shut."  In  reviewing  this  testimony,  we  must  read  It  in  con- 
nection with  tbe  receipt  sot  forth  la  the  complaint,  and  admitted  In  the  answer. 
It  refers  to  obtaining  "an  order  of  arrest,"  and  to  Simon  Jaeger's  desire  to 
Avoid  the  *1IablUty  of  arrest  in  said  dvll  action,**  and  that  Koenig  agrees  not  to 
apply  "for  any  dvll  arrest."  The  parties  hereto  were  not  lawyers,  nor  skilled 
In  the  distinctions  between  civil  suits  and  criminal  prosecutions.  Tbe  only 
lawyer  who  appeared  In  tbe  transaction  was  Derrlckson.  The  receipt  he  drew 
was  signed  by  all  parties,  and  we  must  presume  that  he  drew  It  in  a  manner  to 
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express  tbelr  Intentions.  At  least,  the  defendant  cannot  be  presumed  to  object 
to  it,  for  it  was  drawn  by  his  own  attorn^,  and  "npprored"  by  blm. 

No  point  can  be  made  the  defendant  atwat  the  money  having  been  paid 
to  his  wife  by  the  plaintiff,  and  not  to  him.  His  answer  admits  receiving  It, 
and  he  cannot  now  be  heard  to  deny  the  agency  throngh  which  It  came. 
Adams  V.  Bank,  116  N.  Y.  610,  23  N,  E.  7,  6  L.  R.  A.  491. 

The  main  qnestlon  Is,  was  this  money  paid  by  the  plaintiff  under  duress, 
and.  If  so,  was  It  such  duress  as  would  entitle  her  to  recover  it  back?  "Where 
there  is  no  arrest,  no  Imprisonment,  no  actual  force,  and  It  Is  claimed  that  a 
promise  was  obtained  by  duress  per  minas,  then  whether  or  not  the  promise 
wu  obtained  by  dnrees  mnst  usually  be  a  question  at  fact,  and  the  qnestlon 
cannot  be  determined  as  one  of  law."  Dunham  t.  Grlawold,  100  N.  T.  226, 
3  N.  E.  77.  In  reading  the  testimony,  as  enlightened  by  the  admitted  agree- 
ment In  the  complaint,  we  must  come  to  the  conclusion  that  the  "arrest"  or 
"Imprisonment"  threatened  by  one  party,  and  feared  by  the  other,  was,  no  mat- 
ter how  Inartiflcial  the  language  of  the  testimony  is,  a  civil  arrest  or  a  dvll 
Imprisonment.  There  Is  nothing  In  the  case  which  Is  In  conflict  with  tills. 
There  is  no  testimony  that  Koenlg  threatened  anything  more  than  arrest.  He 
made  no  mention  of  a  stated  bnprisonment  Therefore  we  can  immediately 
dismtos  from  consideration  the  question  ralaed  by  the  ^tmdant,  that  the 
operation  was  really  the  ccanpounding  of  a  felony.  It  was  In  fact  an  arrange- 
ment to  refrain  from  civil  action. 

Now,  as  to  the  duress  which  compelled  the  plaintiff  to  make  the  payments. 
If  any  duress  really  existed.  The  testimony  shows  that,  when  the  plaintiff 
first  called  on  the  defendant,  he  told  her  that  her  husband  bad  stolen  fifty 
cents;  on  the  next  occasion,  he  said  fifty  cents  and  seventy-five  cents;  and  on 
the  third  visit  be  claimed  $1,800.  Yet  there  was  nothing  to  show  why  the 
defendant  kept  constantly  Increasing  bis  demands.  What  may  In  one  case 
amount  to  duress  In  another  might  not.  Each  must  be  Judged  by  surrounding 
circnmstances.  In  this  case  we  cannot  see  that  the  payment  was  made  other- 
wlse  than  under  duress.  Koenlg  said  on  the  first  occasion  that  the  detectives 
were  after  her  hnsband,  but,  if  she  would  pay,  the  matter  would  go  no  fm-- 
ther.  This  was  the  first  said  about  her  paying;  and.  crying,  she  left  the  place. 
Throughout  the  whole  transaction  she  was  always  apparently  Intent  upon  the 
xmipoee  of  shielding  her  hnsband.  Even  In  the  final  closing,  her  last  question 
was,  **Will  it  be  all  right  now?"  The  first  Intimation  about  her  paying  came 
from  Koenlg,  when  he  told  her  that  it  would  go  no  further  If  she  paid.  The 
testimony  Is  clear  to  our  minds  that  the  plaintiff  would  not  have  paid  If  the 
threat  of  the  detectives  locking  up  her  husband  had  not  been  made.  She  did 
not  coll  on  Koenlg  to  settle  anything  in  the  first  place.  She  merely  wanted  to 
know  what  was  ^e  matter  with  her  hnsband.  It  was  Koenlg  who  suggested 
settlement  by  her.  And  the  receipt  set  forth  in  the  complaint  distinctly  states 
that  the  settlement  was  to  be  made  with  "her  own  money."  The  receipt  clearly 
evidences,  also,  the  reason  for  ber  paying,  so  that  her  husband  might  avoid 
arrest;  and  It  shows  that,  if  she  paid  a  further  sum  of  $100,  Koenlg  would 
agree  to  refrain  from  making  a  civil  arrest.  Throughout  the  entire  document 
the  idea  stands  clean-cut  that,  If  the  wife  paid,  the  husband  would  not  be  ar- 
lested.  This  Is  sufficient  to  bring  the  case  within  the  decisions  as  to  the  pay- 
ment under  duress. 

Ugon  what  theory,  then,  could  the  case  be  supported  If  we  decided  that  Mrs. 
Jaeger  paid  tiiis  money  voluntarily?  It  certaiuly  was  not  a  gift,  for  her  crying, 
and  reluctance  to  part  with  the  money,  dispose  of  that.  It  was  not  In  settle- 
ment of  a  debt,  for  none  existed  between  ber  and  the  defendant.  It  was  paid 
then  by  her.  clearly,  under  the  defendant's  su^estlon  that  the  detectives  were 
going  to  lock  her  husband  up.  but  that.  If  she  paid,  the  matter  would  go  no 
further.  The  only  reason  why  the  defendant  obtained  the  money  was  because 
of  the  threat  of  the  detectives  being  after  her  husband.  Was  this  sufficient 
doren?  We  think  it  was. 

There  are  several  distinctions  in  the  lines  of  cases  covering  dniess  through 
threats  of  Imprisonment.  The  cases  of  Smith  v.  Storm,  1  Wend.  87,  Dunham  v, 
Oriswold,  100  N.  Y.  226,  3  N.  E.  TO,  and  Day  v.  Manufacturing  Co.,  13  Misc. 

320,  84  N.  T.  Supp.  463,  are  to  the  effect  that,  where  one  pays  nion^ 
under  threats  that  litigation  or  Imprisonment  may  befall  him  personally,  he 
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cannot  recorer  It  back.  The  case  of  Hnynoa  v.  Rudd,  reported  in  83  N.  Y. 
252,  and  In  102  N.  T.  374,  7  N.  E.  287,  was  to  the  <"frect,  apparently,  tbnt,  where 
a  father  paid  moaej  Tolnntarlly  to  shield  his  sou,  it  could  not  be  recovered 
back.  In  the  case  of  Schoener  t.  Llasauer,  107  N.  T.  116.  13  N.  K.  741,  a 
mortgage  was  canceled  because  obtained  from  a  mother  under  threats  of 
imprisonment  of  her  sod  if  she  did  not  execute  It.  The  court  Ueld  that  ttie 
case  was  not  in  confltet  with  Haynes  t.  Rndd;  the  distinction  being,  appar- 
ently, that  in  Haynn  t.  Budd  the  offer  to  oompromise  was  made  Tolnntullj 
by  the  father  of  the  boy,  and  in  Schoener  t.  Llssauer  the  execution  of  tlie 
mortgage  was  obtained  by  threats  of  Imprisoning  her  son.  The  cases  of  Badie 
V.  Silmmon,  26  N.  Y.  1,  and  Adams  v.  Bank,  116  N.  Y.  606,  23  N.  E.  7,  6  L.  B- 
A.  491,  are  cases  exactly  in  point  with  this  case;  and  the  language  of  the 
latter  case,  at  page  611,  116  N.  Y.,  page  8,  23  N.  E.,  and  page  491,  6  I>.  R.  A^ 
states:  "The  rule  Is  firmly  established  that,  in  relation  to  husband  and  wife,  or 
parent  and  child,  each  may  avoid  a  contract  Induced  or  obtained  by  threats 
at  imprlBooment  ot  the  other,  and  It  la  of  no  consequence  whether  the  threat 
Is  of  a  lawful  or  tmlawfnl  imprisonment."  There  is  nothing  in  the  testimony 
to  show  tliat  the  plaintiff  paid  this  money  npon  any  suggestion  made  by  ber 
husband  that  he  might  be  arrested.  Cm  the  contrary,  the  testimony  shows  that 
he  strongly  protested  his  fearlessness  of  arrest.  Nor  was  there  anything  to 
show  that  she  paid  it  only  for  the  purpose  of  having  her  husband  retain  tils 
place.  In  this  respect  the  case  Is  unlike  the  case  of  Glrty  v.  Oil  Co.,  1  App. 
DIv.  224,  87  N.  Y.  Supp.  369,  or  Day  v.  Manufacturing  Co.,  supra.  There  Is 
nothing  to  show  that  the  money  was  paid  except  under  dtuess  of  the  threat 
made  by  the  defendant  It  Is  not  necessary  In  these  cases  to  show  any  definite 
or  precise  method  of  durera.  The  qoestloa  at  dnress  Is  one  of  HcU  and  the 
referee  must  decide  the  qnestlui  according  to  all  the  facts  before  him.  I  am 
of  the  opinion,  therefore,  that  Judgment  sboald  be  for  the  plaintiff  In  the  som 
of  three  hundred  dollars.  Adrian  T.  Kleman,  Befa«e. 

Argued  before  FITZSIMONS,  G.  J.,  and  McOARTHT  and  C50N- 
LAN,  JJ. 

Geo.  H.  Hart,  for  appeDant. 
Samnel  ScoTllIe,  Jr.,  for  respondent. 

FEB  CUKIAM.  The  judgment  will  be  affirmed,  upon  the  o^nion 
of  the  referee,  with  costs. 


<29  Misc.  Bep.  27&> 

TOUNG  T.  OARBtZ. 

(Schenectady  County  Court.  October,  1889.) 

BiPEATiir— JnsnoBS  of  thb  Pbacx— Affidavit  of  Valub. 

Code  Civ.  Proc  i  2862,  subd.  7.  provides  that  a  Justice  of  the  peace  shall 
have  Jurisdiction  of  an  action  to  recover  chattels  where  their  value,  as 
stated  In  the  affidavit  of  the  plaintiff,  does  not  exceed  $200.  Id.  f  9S30. 
provides  that  the  plaintiff  may,  when  summons  is  Issued  fn  such  an  aetlML, 
hut  not  afterwards,  require  the  chattels  to  be  replevied,  and  that  for  tliat 
purpose  he  must  deliver  to  the  justice  an  affidavit  and  undertaking.  Held, 
in  an  action  for  tbe  recovery  of  a  chattel,  where  the  chattel  Is  not  sought 
to  be  replevied  iKfore  Judgment,  an  affidavit  as  to  value  is  not  required. 

Appeal  from  city  court  of  Schenectady. 

Action  by  Levi  A.  Young  against  John  E.  Carey.  From  a  jadg* 
ment  dismissing  plaintiff's  complaint,  he  appeals.  Reversed. 

John  D.  Mnllen,  for  appellant. 

B.  J.  &  Frank  Cooper  (R.  J.  Cooper,  of  coonael),  for  respondent. 
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STRONG,  J.  This  is  an  appeal  from  a  judgment  of  tte  city  court 
of  Schenectady  dismiBsing  the  plaintiffs  complaint.  Tlie  action  was 
brought  in  the  cottrt  below  to  recoTer  poHBeasion  of  a  chattel  alleged 
to  have  been  wrongfully  withheld  or  detained  by  the  defendant  from 
the  plaintiff.  On  the  trial  of  the  action,  the  defendant  moTCd  to 
dismiss  the  complaint  on  the  ground  that  no  aiHdayit  as  to  the  Talue 
of  the  chattel  sought  to  be  recovered  had  been  made  by  the  plaintiff, 
as  required  by  subdivision  7,  §  2862,  Code  Oiv.  Proc,  and  that,  there- 
fore, the  city  court  had  no  jurisdiction  of  the  subject-matter  of  the 
action.  This  motion  was  granted,  and  from  the  judgment  dismiss- 
ing the  complaint  entered  thereon  this  appeal  is  taken. 

The  city  court  of  Schenectady  is  a  local  court,  created  by  chapter 
631,  Laws  1893.  Its  powers  and  jurisdiction  are  those  possessed 
by  courts  of  justices  of  the  peace  $d.  §  3);  and  its  i^ceeding  and 
practice,  including  appeals,  are  governed  by  the  provisions  of  the 
Code  of  Civil  Procedure  relating  to  justices*  courts,  excepting  as  oth- 
erwise provided  by  that  act  (Id.  §  5).  The  special  provisions  pi-e- 
scribed  by  this  statute  for  the  city  court  do  not  affect  the  question 
raised  on  this  appeal,  which,  it  is  admitted  on  both  sides,  is  to  be 
determined  by  the  provisions  of  the  Code  of  Civil  Procedure  relating 
to  a  like  action  in  the  ordinary  justice's  court  The  sole  question 
arising  upon  this  appeal  Is  whethw  in  an  action  for  tiie  recovery  of 
a  chattel  brought  before  a  justice  of  the  peace,  where  the  chattel  is 
not  sought  to  be  ref^evied  before  judgment,  an  affidavit  stating  its 
value,  and  showing  that  it  does  not  exceed  9200  (f500  in  the  city 
i-onrt  of  Schenectady),  must  be  made  by  the  plaintiff.  Section  2862, 
<_'ode  Civ.  Proc,  defines  specifically  the  jurisdiction  of  a  justice  of 
the  peace.  Subdivision  7  of  this  section,  read  in  connection  with 
its  introductory  clause,  declares  that  a  justice  of  the  peace  has  ju- 
risdiction in  ''an  action  to  recover  one  or  more  chattels,  with  or 
without  damages  for  the  taking,  withholding,  or  detention  thereof, 
where  the  value  of  the  chattel,  or  of  all  the  chattels,  as  stated  in 
the  affidavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  two 
hundred  dollars."  Chapter  19  of  the  Code,  of  which  section  2862  is 
part,  relates,  as  its  title  shows,  to  "courts  of  justices  of  the  peace, 
and  proceedings  therein,"  Article  5  of  titie  2  of  this  chapter  is  en- 
titled "E^levin."  Section  2919  in  that  article  provides  that  "an 
action  to  recover  a  chattel,  with  or  without  damages  for  the  wrong- 
fnl  taking,  withholding  or  detention  thereof,  can  be  brought  before 
a  Justice  of  the  peace  in  the  county  in  which  the  chattel  is  found, 
in  a  case,  and  subject  to  Ihe  qualifications,  specified  *  *  *  in 
subdivision  seventh  of  section  two  thousand  eight  hundred  and  sixty- 
two  of  this  act."  ^e  following  section  (section  2920)  provides  that 
the  {daintiff  may,  when  a  summons  is  issued  in  such  an  action,  but 
not  afterwards,  require  the  chattel  to  be  replevied,  aa  prescribed  in 
that  article,  and  that  for  that  purpose  he  must  deliver  to  the  jus- 
tice "an  affldavit  and  an  undertaking  required  to  be  delivered  to  a 
shwiff,  as  prescribed  in  sections  one  thousand  six  hundred  and 
ninety-flTe,  one  thousand  six  hundred  and  ninety-seven,  one  thou- 
sand dz  hundred  and  ninety-nine,  and  one  thousand  seven  hundred 
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and  twelve  of  this  act."  The  aections  of  the  Code  last  referred 
to  are  thoee  contained  in  article  1,  c.  14,  tit.  2,  Code,  which  article 
relates  to  an  action  to  recover  a  chattel  brought  in  courts  of 
record.  By  section  1694  of  the  Code,  the  plaintiff  may,  when  the 
action  is  brought  in  a  court  of  record,  at  the  time  the  fiummons 
is  Issued  or  at  any  time  afterwards,  before  the  service  of  de- 
fendant's answer,  cause  the  chattel  to  be  r^levied,  upon  delirery 
to  the  shoifl  of  an  afEtdlavit,  undertaking,  and  a  written  requisitionf 
requiring  the  sheriff  to  replevy  the  chattel  described  in  the  affida- 
vit. Section  1696  declares  what  this  affidavit  shall  contain,  which 
is  substantially  to  the  effect  that  the  plaintiff  is  the  owner  of  the 
chattel,  or  entitled  to  the  posseafiion  thereof;  its  wrongful  detention 
by  the  defendant;  the  aUeged  cause  of  such  detention;  that  the 
chattel  was  not  taken  under  a  tax  warrant,  execution,  or  warrant 
of  attachment;  or,  if  so  taken,  that  it  was  unlawfully  taken  or  was 
exempt  therefronL  In  the  justice's  court,  as  in  the  higher  courts, 
the  Code  provides  for  an  action  for  tiie  recovery  of  a  chattel,  and. 
as  an  incidental  right  or  remedy,  the  right  of  the  plaintiff  to  require 
the  chattel  to  be  replevied  before  judgment.  Whether  this  remedy 
of  immediate  re^devin  shall  be  used  or  not  is  left,  by  section  2920, 
wholly  optional  to  the  plaintiff  in  the  justice's  court,  as  it  is  by  sec- 
tion 1691  to  the  plaintiff  in  a  court  of  record  in  a  like  action.  That 
the  plaintiff  may  prosecute  this  action  to  judgment  in  a  justice's 
court,  without  requiring  the  property  to  be  replevied  when  the  sum- 
mons  is  issued,  is  very  clearly  shown  by  reference  to  section  2933 
of  the  Code,  which,  in  express  terms,  directs  ihe  justice  to  hear 
and  determine  the  action  when  the  summons  has  been  personally 
served,  or  there  has  been  an  appearance  by  the  defendant,  although 
the  plaintiff  has  not  required  the  chattel  to  be  replevied;  and  by 
further  reference  to  sections  2931  and  1730,  which  prescribe  the 
form  of  the  judgment  to  be  rendered  in  such  a  case,  viz.  that  posses- 
sion of  the  chattel  be  awarded  the  plaintiff,  if  he  be  entitled  to 
judgment,  or  for  the  value  thereof  as  fixed  by  the  verdict  or  deci- 
sion, if  possesfflon  is  not  delivered  to  him.  Sections  2931,  1726. 
From  this  examination  of  the  Code,  it  very  plainly  appears  that  the 
affidavit  required  by  section  2920  is  only  required  when  the  plaintiff 
demands  a  replevin  of  the  property  before  judgment.  What  con- 
struction, then,  shall  be  given  to  Embdivicuon  7  of  section  2S62  of 
the  Code,  which  is  the  one  conferring  jurisdiction  upon  a  justice  of 
this  particular  action,  and  which  says,  in  substance,  that  he  has 
such  jurisdiction  "when  the  value  of  the  chattel,  as  stated  in  the 
affidavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  two  hun- 
dred dollars"?  This  subdivision,  in  speaking  M  "the  affidavit  made 
on  the  part  of  the  plaintiff,"  seems  to  refer  to  some  particular  affi- 
davit already  or  thereafter  to  be  mentioned;  whereas,  the  only 
affidavit  so  mentioned  is  that  spoken  of  in  section  2920,  which,  as  we 
have  seen,  is  only  required  when  an  order  for  the  replevin  of  the 
property  accompanies  the  summons,  and  may  be  omitted  when  that 
order  or  requisition  is  not.  applied  for.  As  a  justice  of  the  peace 
has  such  jurisdiction  only  in  civil  actions  and  q;)ecial  proceedings 
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as  is  q>ecially  conferred  npon  him  by  statute,  and  no  other  (Code 
Civ.  Proc.  §  3861),  and  as  snbdirision  7,  §  28fS2,  Code,  confers  Jurisdic- 
tion of  an  action  for  the  recovery  of  a  chattel,  "where  the  value  of 
the  chattel,  as  stated  in  the  affldarit  made  on  the  part  of  the  plain- 
tiff, does  not  exceed  two  hundred  dollars,"  there  is  considerable 
force  in  the  contention  that  jurisdiction  of  an  action  for  recovery  of 
a  cbattd  exists  only  when  tiaere  is  an  affidavit  showing  the  value 
of  the  property  to  be  within  the  limited  amount,  and  that  to  comply 
with  this  jurisdictional  requirement  there  must  be  an  afQdavit  as  to 
the  value  filed  with  the  justice,  even  when  no  application  is  made 
for  the  re(devin  of  the  property  before  Judgment,  and  that  this  affi- 
davit is  separate  and  distinct  from  the  one  required  by  section  2920, 
in  case  such  replevin  be  demanded.  Under  the  former  Code  of  Pro- 
cedure, jurisdiction  in  an  action  for  recovery  of  possession  of  per- 
sonal property  was  conferred  upon  justices  of  the  peace  by  subdi- 
vision  10  of  section  53,  the  first  clause  of  which  read,  "an  action  to 
recover  the  possession  of  personal  property  claimed,  the  value  of 
which,  as  stated  in  the  afQdavit  of  the  plaintiff,  shall  not  exceed  one- 
hundred  dollars."  In  this  respect  it  very  closely  resembles  subdi- 
vision 7  of  section  2S62  of  the  present  Code.  Under  the  old  Code, 
however,  it  was  expresidy  provided  that,  "before  any  process  shall  be 
issued  In  an  action  to  recover  the  possession  of  personal  property, 
the  plaintiff  shall  make  proof  by  afladavit."  etc.,  then  follow  pro- 
\isions  relating  to  the  contents  of  this  aflfidavit,  which  are  substan- 
tially the  same  as  those  required  by  section  2920  of  the  Code  of  Civil 
Procedure.  As,  under  the  former  practice,  no  procese  or  summons 
could  issue  untU  this  affidavit  was  made,  the  justice  could  not,  with- 
out the  affidavit,  acquire  jurisdiction  either  of  the  person  of  the  de- 
fendant or  of  the  sabject-matter  of  the  action,  nor  could  the  question 
involved  in  this  appeal  arise,  lie  case  of  Dennis  v.  Crittenden,  42 
N.  T.  542,  cited  by  the  respondent,  was  under  the  Code  of  Procedure. 
The  only  question  involved  or  decided  by  it  upon  this  branch  of  the 
case  was  that  the  value  of  the  property  as  stated  in  the  affidavit  was 
derisive  on  the  question  of  jurisdiction,  wliatever  might  be  its  value 
as  shown  by  the  evidence  or  by  the  verdict.  In  the  case  of  Irr  v. 
Schroeder,  6  Civ.  Proc.  R.  253,  there  was  no  affidavit  of  the  value  of 
the  property  made.  It  was  held  by  the  county  court  of  Erie  county,, 
in  that  case,  that  this  was  not  fatal  to  the  jurisdiction  of  the  justice, 
nnd  the  judgment  rendered  by  him  in  favor  of  the  plaintiff  was  af- 
firmed as  to  the  value  and  disposition  of  the  property.  The  decision' 
in  this  case  was  placed  upon  the  assumption  that  the  order  to  replevy 
the  property  was  substantially  a  provisional  remedy,  like  an  attach- 
ment or  order  of  arrest;  the  court  apparently  overlooking  the  fact 
that  section  2862  of  the  Code,  in  form,  at  least,  makes  jurisdiction  of 
the  action  dependent  upon  the  filing  of  a  verified  statement  as  to  the 
value  of  the  property.  Jaynes  v.  Jayues,  8  Civ.  Proc,  B.  99,  is  also 
a  county  court  decision.  In  that  case  an  affidavit  was  made  in  .which 
the  value  of  the  property  was  stated  at  $240,  a  sum  in  excess  of  the 
jarisdiction  of  the  Justice's  court.  Whether  application  was  made 
upon  this  affidavit,  under  section  2920,  for  an  oi'der  for  the  replevin' 
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of  the  property,  tlie  case  as  reported  does  not  show.  That  when  an 
affidavit  is  made  stating  the  property  in  question  to  be  in  excess  of 
the  amount  to  which,  under  subdivision  7  of  section  2862,  the  justice 
is  limited,  that  officer  has  no  jurisdiction,  is  not  to  be  disputed;  and 
this,  in  strictness,  is  all  that  is  decided  in  the  case  last  cited,  although 
the  learned  county  judge  in  his  opinion  adopts  a  course  of  reasoning 
which  would  lead  to  the  conclusion  also  that,  if  no  affidavit  were 
made,  there  would  be  no  jurisdiction,  and  overruled  Irr  t.  Schroeder. 
In  Delin  v.  Stohl,  2  Civ,  Proc.  K.  222,  it  was  held  that  an  action  of 
replevin  may  now  be  maiotained  in  a  justice's  court,  though  no  pro- 
cess for  replevining  the  property  be  applied  for.  The  reported  case 
does  not  show  whether  or  no  an  affidavit  of  any  kind  as  to  the  value 
was  made,  nor  is  reference  to  section  2862  of  the  Oode  made  by  the 
<!onrt.  The  case  of  Guyon  t.  Booney  (Sup.)  6  K.  Y.  Supp.  99,  decides 
that  the  action  to  recover  a  ctiattel  may  be  maintained  in  a  justice's 
•court  without  making  any  application  to  have  it  replevied  before  judg- 
ment, under  section  2920.  In  this  case  an  affidavit  was  made  as  re- 
quired by  the  section  last  cited.  It  has  no  application  to  the  question 
now  under  consideration.  In  Bame  v.  Seykora,  77  Hun,  529,  28  N. 
Y.  Supp.  930,  the  court,  citing  the  cases  of  Delin  v.  Stotil  and  Guyon 
V.  Boon^,  above  referred  to,  reiterates  the  doctrine  that  this  action 
may  be  brought  in  a  justice's  court  without  taking  proceedings  to 
require  the  rejdevining  of  the  chattel  before  judgment.  The  opinion 
on  this  point  simply  stat^  the  principle,  wiih  a  reference  to  liie  au- 
thorities named,  and  refrains  trom  any  discussion  or  argumrat.  We 
have  ^amined  the  appeal  book  and  briefs  sabmitted  to  the  court  in 
that  appeal,  and  find  tliat  the  precise  point  involved  in  this  appeal 
was  raised  in  that  case,  and  was  fully  discussed  by  counsel.  In  Bame 
V.  Seykora,  there  was  no  affidavit  whatever  made,  either  under  sec- 
tion 2862  or  2920,  and  the  objection  was  made  there,  as  here,  that  the 
justice  acquired  no  jurisdiction  in  the  action  because  no  affidavit  of 
the  value  of  the  property  had  been  made  before  the  justice.  Upon 
this  objection  a  nonsuit  was  granted  by  the  county  court,  and  an  ap- 
peal tak^  to  the  late  general  term  of  this  department,  by  whom  the 
judgment  of  the  conn^  court  was  reversed.  The  decision  in  that 
-case  we  must  regard  as  authoritative  and  contr<dling  in  the  present 
case,  and  as  holding,  in  effect,  though  it  does  not  in  terms  so  declare, 
that  no  affidavit  of  the  value  of  the  property  need  be  made  by  the 
plaintiff  in  an  action  for  the  recovery  of  the  possesuon  of  a  chattel, 
where  no  application  is  made  to  have  it  replevied  before  jndgm^t, 
under  section  2920  of  the  Oode.  The  Judgment  <rf  the  city  court  is 
therefore  reversed,  with  c<Mts. 
Judgment  revened,  with  costs. 
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STONHaiAN  T.  VAN  YEOHTEN  et  aL 

(Supreme  Conrt,  Aiipellate  Division,  Itlrd  Department   December  1%  1890.) 

1.  PLKADQia — AonoN  ON  Contract — Countebclaih. 

A  complaint  alleged  a  conalgnment  by  plalDttfTs  assignor  of  mercbandlse 
to  defendants  on  an  agreement  hy  tbem  to  sell  as  agents  of  the  assignor, 
and  to  pay  over  to  bim  eacb  month,  after  any  sale,  70  per  cent  off  the 
list  price  fixed  therein  by  the  assignor  at  the  time  of  the  consignment;  the 
payments  to  be  made  whether  the  purchasers  had  paid  d^endants  or  not 
It  then  alleged  sales  by  defendants,  and  a  refusal  to  account  on  demand, 
■field,  that  the  complaint  declared  on  a  contract,  so  as  to  admit  a  counter- 
claim. 

ft.  OONStOHUBHT  OF  HbBCHANDISB— LlABILITT  FOB  CONTERBION. 

Bridence  that  consignees  of  merchandise  were  to  sell  It  for  what  th^ 
pleased,  and  account  to  the  consignor  for  70  per  cent  off  the  price  at  which 
It  was  Usted  to  them,  shows  simply  a  case  of  merchandise  received  by  the 
eonslgnee  on  sale  or  return,  to  be  paid  for  at  a  inrlce  fixed  In  advance,  if 
dlQposed  of,  and,  If  not,  to  be  returned,  and  does  not  show  a  fiduciary  rela- 
tion which  ironld  make  the  consignee  liable  for  a  wrongful  conversion  of 
tlie  proceeds  of  sales  thereof. 

Ai^>eal  from  trial  term,  Albany  county. 

Action  by  (}eoi^e  T.  Stoneman,  as  aaeignee  of  Arthor  G.  Gray  an- 
dee  a  general  aseignment  fofr  the  benefit  of  creditors,  against  Arthur 
Van  Vechten  and  another.  From  a  judgment  for  plaintiff,  defend- 
ants aiqpeal.  Bereraed. 

Argued  before  FABKEB,  P.  J.,  and  lAJSfDON,  HEKEEIGK,  MEB- 
WIN,  and  KELLOGG,  JJ, 

Lewis  &  Stoddart  (lliomas  A  Stoddart,  of  counsel),  for  aj^Uaats. 
Mead  &  Hatt  (S.  S.  Hatt,  of  counsel),  for  respondent. 

KEJJUOQQ,  J.  This  is  an  ai^>eal  from  a  judgment  rendered  in 
favor  of  plaintiff  upon  the  findings  of  a  referee.  The  questions  for 
review  rdate  solely  to  the  nature  of  the  action.  If  the  action  is  ex 
delicto,  and  is  supported  by  the  proofs  in  that  character,  then  the 
judgment  is  right,  and  the  referee  committed  no  error  in  excluding 
from  coasideration  the  counterclaim  pleaded  in  defendants'  answer, 
and  replied  to  by  plaintiff.  If  the  complaint  sounds  in  tort,  and 
the  proof  establishes  a  contract  relation  only,  then  the  judgment  is 
wrong.  If  the  comx^aint  can  be  properly  construed  as  declaring 
upon  contract,  then  the  referee  should  have  considered  the  counter- 
claim. 

The  comiriaint  alleges  an  agreement  made  by  plaintiff's  assignor 
with  defendants  that  certain  merchandise  should  be  "consigned  and 
delivered"  to  defendants  as  agents,  to  be  sold,  as  agents,  on  account 
of  the  assignor,  and  to  pay  over  to  him  each  month,"  after  any  sale, 
"so  much  of  the  price  or  sum  at  which  said  defendants  had  made 
such  sales  as  should  be  equal  to  seventy  per  cent,  off  of  the  list  price 
fixed  upon  said  merchandise  by  the  said  Gray  [the  assignor]  at  the 
time  the  same  was  consigned  by  him  to  said  defendants;  •  *  * 
and  said  defendants  were  to  make  snch  payments  monthly  after 
making  such  sales,  whether  ike  purchaser  had  or  had  not  paid  them 
for  such  purchase."  complaint  then  alleges  the  delivery  under 
aoch  agreem^t  of  several  itenu  of  merchandise,  with  the  prices 
61  N.T.8.-SS 
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fixed;  a  sale  thereof  hy  defendants  of  all,  except  a  few  items  re- 
turned; a  demand  b;^  this  plaintiff  for  an  accoonting;  a  neglect  and 
refusal  by  defendants, — and  asks  for  jadginent  in  the  sum  of  $230.58, 

and  sucli  further  order  and  relief  as  may  be  just.  The  complaint 
does  not  allege  an  agreement  that  defendants  shall  sell  at  any  par- 
ticular price  or  in  any  particular  manner,  for  cash  or  on  credit,  or 
that  defendants  should  be  under  any  instructions  touching  s^ea, 
er  that  tbe  proceeds  of  the  sales,  less  commissions,  etc.,  should  be 
returned  to  plaintiff's  assignor.  Kor  does  the  agreement  contem- 
plate a  guaranty  to  the  assignor  of  payment  by  the  purchasers  from 
defendants.  But  the  agreement,  as  alleged,  gives  to  the  defendants 
the  same  discretion  as  an  owner  possesses,  in  all  respects,  as  to 
prices,  time,  and  terms  of  sale;  stipulating  only  for  payment  for  the 
merchandise  disposed  of,  at  a  fixed  price,  monthly,  after  sales  made. 
The  utmost  which  can  be  claimed,  I  think,  for  these  allegations  of  the 
comfdaint,  is  that  they  show  ownership  in  the  plaintiff  or  his  as- 
signor, of  the  merchandise,  until  a  sale  thereof  by  defendants;  that 
defendants  were  agents  of  plaintiff  or  his  assignor,  respecting  the 
custody  of  the  merchandise,  up  to  the  time  of  sale;  that  a  sale 
serci'ed  both  the  ownership  and  agency,  and  thereafter,  as  to  tbe 
mercliandise  sold,  the  relation  between  defendants  and  {Aaintiff  or 
his  assignor  was  that  of  debtor  and  creditor  only.  Hiat  there  was 
no  agency  in  defendants  to  collect  payment  for  the  merchandise  sold 
is  apiMvrcnt.  That  was  tlie  defendants'  affair.  They  might  collect, 
or  they  might  make  a  donation  to  the  purchaser,  as  they  pleased. 
Hip  defendants  obligated  themselves  to  pay  plaintiff  or  his  assignor 
a  stated  sum  within  a  stated  time  for  the  merchandise  dieqposed  of. 
That  was  all.  Tliat  was  the  limit  of  their  obligation, — their  obliga- 
tion exactly  defined  in  the  agreonent.  And  this,  it  seans  to  me, 
defeats  the  pretense  or  inference  of  agency  after  the  sale,  and  tonch- 
ing  the  proceeds.  The  language  of  tbe  complaint,  that  defendants 
were  to  "sell  as  agents,"  or  sell  on  account  of  the  consignor,  is,  as 
to  any  inference  to  be  drawn  therefrom  as  to  ownership  of  the 
IH*oceeds  of  tbe  sale,  to  be  taken  as  qualified  by  the  provision  re- 
ferred to  as  to  payment  for  the  merchandise  by  defen^mts  person- 
ally. 

As  to  the  proof  on  trial:  Plaintiff's  assignor,  who  made  the  al- 
leged verbal  agreement,  says: 

"Ue  could  sell  tor  whatever  he  pleased.  I  was  to  receive  at  the  rate  of  70 
pet  cent,  off  of  the  list  prices.  In  other  words,  he  waa  to  account  to  me  for 
that  price."  ^ 

This  is  simply  a  case  of  merchandise  received  by  defendants  on 
sale  or  return.  If  disposed  of,  then  to  be  paid  for  at  the  pri<^  fixed 
in  advance.  If  not  disposed  of,  then  to  be  returned.  Beyond  ques- 
tion, the  defendants  bad  the  rigtit  to  appropriate  the  specific  proceeds 
of  such  sales  to  their  own  use;  and  this  right  is  wholly  inconsistent 
with  plaintiff's  contention  that  defendants  can  be  held  on  a  charge 
ef  wrongful  conversion  of  the  proceeds  of  sach  sales.  The  fidaciary 
relation  existing  between  a  commission  agent  for  the  sale  of  goods 
and  his  principal,  as  defined  by  Andrews,  J.,  in  Baker  v.  Bank,  100 
N.  y.  31,  2  JS,  £.  452,  does  not  exist  here,  for  the  reason  that  it  does 
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not  extend  to  the  proceeds  of  sales;  and,  for  the  same  reason,  de- 
fendants cannot  be  regarded  as  del  credere  agents  or  factors.  Th^ 
are  principal  debtors,  and  not  sureties  for  the  purchasers. 

In  support  of  the  conclusions  here  expressed,  the  following,  taken 
from  ai^llants'  brief,  may  be  cited:   ISx.  parte  White  (In  re  Kevill) 

6  Ch.  Ak>.  397;  Nutter  v.  Wheeler,  2  Low.  346,  Fed.  Cas.  No.  10,384; 
In  re  Linforth,  4  Sawy.  370,  Fed.  Gas.  No.  8,369;  Oindre  t.  Kean, 

7  Misc.  Bep.  582,  28  N.  Y.  Supp.  4. 

I  am  of  the  opinion  that  the  learned  referee  erred  in  holding  that 
the  action  sounded  in  tort,  and  in  excluding  consideration  of  the 
counterclaim.  As  the  referee  made  no  finding  fixing  the  amount  ot 
the  counterclaim,  there  must  be  a  reversal.  All  concur. 


HHiL  T.  WHITE  et  bL 

(Sopreme  Oonrt,  Appellate  DiTfslon,  Third  Department.  December  9,  1809.) 

1.  BJU.K  OF  Attached  Profbrtt — Liabilitt  ton  CoNTERStON. 

Where  defendant's  attachment  affidavit  alleged  that  the  property  was  In 
the  poBsesBloa  of  a  third  penson,  who  claimed  some  Interest  therein,  de- 
fendant will  t>e  presumed  to  know  that  the  proceeds  of  the  sale  of  sucb 
property  under  an  execution  on  a  Judgment  obtained  against  the  defend- 
ant In  attacbment  included  the  proceeds  of  the  sale  of  auch  proper^,  which 
was  required  to  be  first  sold;  and.  on  defendant's  acceptance  thereof,  he 
became  liable  to  such  penon  for  conversion. 

fll  LmiTATiOHe— Action  aoainbt  Otpicbk  por  Lett  or  Attachmbkt. 

An  attachment  was  admitted,  but  it  appeared  that  the  property  was  not 
removed.  The  return  of  an  officer  levying  the  same  showed  that  on  March 
1,  1889,  the  property  bad  been  seized  under  the  writ,  an  Inventory  and  ap- 
praisal made,  and  copies  served  on  the  party  claiming  It,  which  was  not 
denied.  The  officer  testified  that  on  receiving  execution  in  the  action  on 
October  21.  1888,  he  Immediately  levied  on  the  property,  and  that  "the 
property  was  In  my  possession  at  the  time."  Held,  that  a  finding  that  no 
actoal  attachment  levy  had  been  made  before  November  5,  18S9.  and 
hence  that  limitations  had  not  begun  to  run  before  that  time  as  against 
the  officer  making  the  levy,  was  against  the  weight  of  the  evidence. 
flL  Sank. 

An  officer  Is  ^titled.  In  an  action  against  him  for  an  attacbment  levy, 
to  the  benefit  of  the  one-year  limitation  against  actions  against  bim  on 
account  of  his  official  acts  under  Code  Civ.  Proc.  i  385,  though,  as  to  the 
plalntift,  be  may  have  been  a  trespasser. 

4,  RBTIEW — FlNDINO  OF  FACTS  BT  CODBT — EXCBFTIOKS — NECESSITY. 

Code  Civ.  Proc.  {  992,  forbidding  exceptions  to  findings  of  fact  In  aetloni 
tried  by  the  court,  a  question  of  fact  In  snch  a  case  may  be  reTlewed  with- 
out exceptions  If  the  case  on  appeal  contains  a  certtflcate  that  it  contahis 
all  the  eTidenc& 

Appeal  from  special  term,  Bchnyler  county. 

Action  by  WiUiam  M.  Hill  against  Charles  W.  White  and  others. 
There  was  a  judgment  in  favor  of  plaintiff  entered  on  a  decision  of 
the  court  on  a  trial  without  a  jury,  and  defendants  appeal.  Affirmed 
as  to  one  defendant  (Haas),  and  reversed  as  to  the  others,  and  new 
trial  granted. 

Argued  before  PASKEB,  F.  J.,  and  LANDON,  HEBHIGK,  PUT- 
NAM, and  MEHWIN,  JJ. 
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Beynolds,  Stancbfleld  &  Collin,  for  appellantB. 
Gabriel  L.  Smith,  for  reBpondent. 

MEBWIK,  J.  In  the  complaint  in  this  action  it  is  alleged  that 
in  the  latter  part  of  summer  or  during  the  fall  of  1889  the  defend- 
ants wrongfully  entered  upon  premises  of  plaintifT  and  one  Beecher, 
and  took  possession  of  and  sold,  or  took  possession  of  and  con- 
verted to  tiieir  own  use,  certain  prc^r^  b^onging  to  the  plaintiff 
and  Beecher,  consisting  of  an  engine  and  belting,  a  shingle  mill,  and 
a  cider  mill,  of  the  value  of  f400;  and  that  Beecher  had  conveyed  all 
his  interest  to  the  plaintiff.  In  the  answers  of  the  defendants  there 
was,  in  substance,  a  general  denial.  It  was  also  alleged  that  the 
defendant  White  was  sheriff,  and  the  defendant  Wakeman  a  deputy 
sheriff,  of  the  county,  and  the  property  was  taken  by  them  solely 
in  their  official  capacity,  and  under  and  by  virtue  of  a  writ  of  at- 
tachment  issued  oat  of  the  supreme  conrt;  and  that  tSie  cause  of 
action  of  tiie  plaintiff  did  not  accrue  within  one  year  before  the  com- 
mencement of  the  action.  It  was  also  allied  that  the  property  was, 
at  the  time  of  the  seizure  and  sale,  the  property  of  Joseph  L.  Fleming, 
and  was  sold  by  said  sheriff  by  virtue  of  an  execution  issued  on  a 
judgment  obtained  by  the  defendant  Haas  against  said  Fleming. 
Upon  the. trial  it  was  conceded  that  the  action  was  in  trover,  and 
the  court  found  that  the  property  was  chattel  property.  It  appeared 
that  on  March  1,  1889,  Joseph  L.  Fleming,  then  being  in  poasession 
of  the  property,  transferred  it  to  Albert  S.  Winfleld,  who  at  same 
date  transferred  an  undivided  one-half  thereof  to  Mark  A,  Beecher, 
and  that  on  the  10th  June,  1889,  Winfleld  transferred  the  other 
half  to  the  plaintiff.  On  the  1st  day  of  August,  1889,  the  defendant 
Haas,  a  creditor  of  Joseph  L.  Fleming,  in  an  action  in  the  supreme 
court  for  the  recovery  of  his  debt,  obtained  an  attachment  against 
the  property  of  Fleming.  This  was  placed  in  the  bands  of  the  de- 
fendant Wakeman,  a  deputy  sheriff,  for  execution,  and  on  the  3d 
(tf  August,  1889,  as  the  defendants  claim,  the  attachment  was  levied 
upon  the  property  in  question.  On  the  18th  of  October,  1889,  Haas, 
in  Ms  action,  obtained  judgment  against  Fleming  after  service  of 
summons  by  publication,  and  execution  thereon  was  issued  and  de- 
livered to  Wakeman,  as  deputy  sheriff,  who,  on  the  2l8t  of  October, 
1889,  as  the  defendants  claim,  levied  upon  the  same  property  under 
said  execution,  it  being  then,  as  the  officer  testifies,  in  his  possession 
under  the  attachment,  and  the  same  was  sold  by  him  under  said  exe- 
cution on  the  8th  November,  1889,  at  public  sale,  and  bid  in  by 
Fanny  B.  Winfield  for  the  sum  of  fl86.11,  which  was  apparent^ 
the  amount  of  the  judgment  of  Haas  and  the  expenses  of  the  sale. 
No  question  is  made  upon  this  appeal  as  to  the  ownership  by  plain- 
tiff or  his  assignor  of  the  property,  or  as  to  its  value.  The  claim  of 
the  appellant  Haas  is  that  upon  tiic  facts  he  is  not  responsible  for 
the  conversion.  The  claim  of  the  other  appellants  is  that  the  one- 
year  statute  of  limitation  (section  385,  Code  Civ.  Proc.)  protects  them 
upon  the  theory  that  the  levy  on  the  attachment  as  wdl  as  on  the 
execution  was  more  than  one  year  before  the  c(nmnencement  of  this 
action  on  the  6th  of  November,  1890.  Haas  receiTed  from  the  sheriff 
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the  proceeds  of  the  sale  of  the  property  apon  the  execution.  In  ob- 
taining the  attachment,  Haas  made  an  affidavit,  which,  among  other 
things,  stated  that  Fleming  "has  property  in  the  state  of  New  Tork, 
to  wit,  one  feed  mill,  one  shingle  mill,  one  cider  mill,  as  plaintiff 
(Haas)  is  informed  and  belieres."  It  was  also  stated  in  the  affida- 
vit that  Floning  went  away  about  the  spring  of  1889,  and  was  insol- 
vent, and  that,  before  leaving  the  state,  he  attempted  to  convey 
the  whole  of  his  said  property  to  Albert  S.  Winfteld  for  a  nominal 
consideration.  The  affidavit  closed  with  the  statement  that  the 
plaintiff  (Haas)  applied  for  a  warrant  of  attachment  against  the 
property  of  Fleming,  as  provided  by  the  Code  of  Civil  Procedure. 
The  jM'operty  above  described  included,  as  it  may  be  inferred  from 
the  evidence,  the  property  in  controversy.  The  attachment  was  in 
the  UBoal  form,  requiring  the  sberifF  to  attach  and  safely  keep  so 
mnch  of  the  property  within  his  county  which  the  said  Fleming  has, 
or  which  he  may  have  at  any  time  before  final  judgment,  as  will  sat- 
isfy the  x^aintifTs  demand  and  costs.  Thfi  sheriff,  according  to  his 
retnm,  levied  on  the  property  in  question  on  August  3d,  and  made 
thereof  an  inventory  and  appraisal.  The  summons  in  the  action  was 
then  served  by  publication.  On  October  12th,  ap^ication  was  made 
to  court  for  judgment  and  the  plaintiff  Haas  was  present,  and  gave 
testimony  as  to  his  claim.  An  affidavit  was  presented,  made  by  the 
attorney  for  the  plaintiff,  to  the  effect  that  an  attachment  had  been 
issued  and  levy  made  on  the  property  here  involved.  Code,  §  1217. 
Jndigment  was  granted,  which  recited  the  proof  of  the  issuing  and 
levy  of  -Qie  attachment.  The  ezecntion  on  the  judgment  was  is- 
sued October  19,  1889.  The  execution  itself  is  not  in  evidence. 
Parol  proof  of  its  issuing  was  given  without  objection.  Presump- 
tively it  stated,  as  required  by  section  1370  of  the  Code,  that  the 
sheriff  must  first  satisfy  the  judgment  out  of  the  property  attached; 
and  that  it  did  so  state  appears  from  the  certificate  of  sale,  which 
is  in  evidence.  It  does  not  appear  whether  Haas  was  present  at 
the  sale. 

The  fact,  simply,  that  a  fdaintiff  in  an  ordinary  judgment  and  exe- 
«ntion  receives  the  proceeds  of  a  sale  on  the  execution,  in  ignorance 
of  the  fact  that  they  are  the  result  of  a  trespass,  would  not  make 
the  plaintiff  responsible  for  the  trespass.  Clark  v.  Woodruff,  S3  N. 
Y.  518.  If,  however,  he  receives  and  retains  the  proceeds  with  knowl- 
edge of  the  facts,  he  is  liable.  Freem.  Ex'ns,  §  273;  Murray  v. 
Bininger,  3  Abb.  Dec.  336.  In  Abbott  v.  Kimball,  19  Vt.  552,  it  is 
said  that  an  attaching  creditor  is  not  liable  for  a  wrong  committed 
by  the  officer,  unless  he  in  some  way  participated  in  the  wrong,  or 
ratified  or  confirmed  it  after  becoming  aware  of  it.  Counseling  the 
act  which  creates  the  liability  of  the  officer  may  be  enough.  Hyde 
V.  Cooper,  26  Vt.  552.  In  Averill  v.  Williams,  1  Denio,  501,  503,  it 
is  said  an  action  will  not  lie  against  the  plaintiff  in  the  execution 
unless  he  interfered  with  the  levy,  or  assented  to  what  had  been  done 
by  the  officer.  In  the  present  case,  Haas,  by  the  judgment  and  exe- 
cution, not  only  put  the  officer  in  motion,  but  directed  him  to  take 
and  sell  the  specific  prt^rty  here  in  question.  More  than  that,  he 
initiated,  by  his  affidavit  for  the  attachment,  the  attack  or  claim  on 
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thiB  property,  and  had  then  information  of  the  claim  of  infield, 
from  whom  the  plaintiff  derives  title.  Haas  is  presumed  to  know 
the  character  of  the  judgment  in  his  favor  and  of  the  execution,  and, 
if  90,  he  presumptively  knew,  when  he  received  the  proceeds  of  the 
sale,  that  they  included  the  proceeds  of  the  sale  of  this  property, 
as  it  was  required  to  be  first  sold.  It  seems  to  have  been  practically 
conceded  at  the  trial  that  the  property  did  not,  at  the  time  of  the 
attachment,  belong  to  the  debtor,  Fleming.  The  evidence  warrants, 
I  think,  the  finding  that  Haas  participated  in  the  transaction  from 
the  start,  with  knowledge  of  the  adverse  claim,  and,  if  so,  the  trial 
court  did  not  err  in  holding  him  responsible. 

The  question  whether  the  defendants  White  and  Wakeman  are 
protected  by  the  short  statute  of  limitations  depends  on  whether  an 
actual  levy  was  made  upon  the  property  by  virtue  of  the  attachment 
or  execution  prior  to  the  5th  of  November,  1889.  The  trial  court 
finds  that  the  officer  did  not  take  possession;  that  neither  the  plain- 
tiff nor  Beecher  had  any  knowledge  of  any  levy;  and,  in  effect,  that 
there  was  no  levy  on  either  writ  prior  to  November  5th,  TSie  Appei- 
lants  claim  that  this  finding  is  against  the  evidence.  On  the  part 
of  the  plaintiff  there  was  general  evidence  that  Winfield  and  Beecher, 
or  the  plaintiff  and  Beecher,  were  in  possession  from  March  1,  1889. 
up  to  the  time  of  the  sale,  from  which  it  might,  in  the  absence  of  any 
other  evidence,  be  inferi-ed  that  there  was  no  actual  levy  on  the  at- 
tachment or  execution.  On  the  part  of  the  defendant,  Wakeman. 
who  had  the  attachment  and  execution,  testified,  upon  being  shovi-n 
the  warrant  of  attaclunent,  that  as  deputy  sheriff  he  levied  that  at- 
tachment. It  was  then  said  by  plaintiff's  counsel,  "We  don't  ques- 
tion anything  of  that  kind;  that  he  did  all  these  things  we  don't 
question."  The  warrant  and  inventory,  judgment  roll,  and  affidavit 
for  attachment  were  put  in  evidence.  From  the  return  of  the  offi- 
cer, which  was  a  part  of  these  papers,  it  appeared  that  under  the 
writ  the  property  had  been  seized,  and  taken  into  possession  of 
the  officer,  an  inventory  and  appraisal  made,  and  a  copy  of  the  at- 
tachment and  inventory  served  upon  Mr.  Hill,  as  one  who  claimed 
the  property  at  that  time.  Mr.  Wakeman  further  testified  that  upon 
receiving  the  execution  on  October  21,  1889,  he  immediately  levied 
ux>on  the  property,  and  that  "the  property  was  in  my  possession  at 
the  time."  The  witness  was  not  asked  by  either  side  for  any  fur- 
ther details  as  to  either  levy,  and  no  further  evidence  was  given  on 
the  subject.  The  plaintiff  did  not  deny  the  service  upon  him  of  a 
copy  of  the  attachment  and  inventory,  and  neither  the  plaintiff  nor 
Beecher  testified  that  they  had  no  notice  of  the  levies,  and  no  re- 
butting evidence  was  offered  as  to  the  levies,  as  testified  to  or  certi- 
fied bv  the  officer.  It  appeared  that  the  property  was  not  removed. 
This  did  not  mvalidate  the  levy.  Both  v.  Wells,  29  N.  T.  471,  483. 
The  finding  that  there  was  no  actual  levy  prior  to  November  5, 1889, 
was,  I  think,  against  the  weight  of  evidence.  The  officer  was  en- 
titled to  the  benefit  of  the  statute,  although,  as  to  the  plaintiff,  he 
may  have  been  a  trespasser.    Gumming  v.  Brown,  43  N.  Y.  514. 

But  it  is  said  that  the  exceptions  filed  by  the  appellants  to  the 
decision  of  the  court  are  not  definite  enough  to  enable  them  to  raise 
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this  question,  deciaion  stated  separately  the  facts  found  and 
the  conclusions  of  law.  By  section  992  of  the  Code,  exceptions  to 
findings  of  fact  in  actions  tried  by  the  conrt  are  forbidden,  and  ques- 
tions of  fact  in  a  case  like  the  present  may  be  reviewed  upon  appeal 
withoDt  exceptions,  provided  that  the  case  contains  a  certificate 
that  it  contains  all  the  evidence.  Porter  v.  Smith,  107  N.  Y.  531,  U 
N.  E.  446;  Mead  v.  Smith,  2S  Hun,  639;  Matchett  v.  Lindberg.  2 
App.  Div.  340,  37  N.  Y.  Snpp.  854.   There  is  here  such  a  certificate. 

Jadgment  affirmed  as  to  appellant  Haas.  Judgment  reversed  as 
to  the  other  appellants,  and  new  trial  granted,  with  costs  of  appeal 
to  such  appellants  to  abide  the  event.  All  concur. 


6UNN  T.  HOOBB. 

^npreme  Court,  Appellate  DivlBlon,  Third  Department   December  12,  1S90.) 

COVXNANT  OF  TiTLB— BrBACH— WiDTH  Or  LOT  COKVETED. 

Wbere  a  deed  describes  land  as  being  35  feet  wide,  front  and  rear,  and 
200  feet  In  depth,  bounded  on  the  west  1^  land  owned  by  G.,  and  on  the 
east  by  the  land  of  H.,  and  contains  a  covenant  that  the  grantee  shall 
quietly  enjoy  the  premises,  and  that  the  grantor  will  warrant  and  defend 
the  title,  BO  breach  of  covenant  occurs  by  the  recovery  of  a  strip  of  land, 
which  was  Inclosed  with  the  land  sold  at  the  time  of  sale,  from  the  gran- 
tee by  O..  as  the  deed  conveyed  only  to  the  east  line  of  G.'s  lot,  and  there 
Is  no  proof  as  to  the  east  line  of  plaintiff's  lot,  and  no  warranty  as  to  the 
width  of  the  lot. 

Appeal  from  special  term,  Tompkins  county.  ■ 

Action  by  Minerva  Gunn  against  Henry  Moore.  From  a  judgment 
for  plaintiff,  defendant  appeals.   Beversed,  and  new  trial  ordered. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERMCK,  KEL- 
LOGG,  and  MERWIN,  JJ. 

David  M.  Dean,  for  appellant. 
£.  E.  Tibbetts,  for  respondent. 

LANDON,  J.  The  action  is  to  recover  damages  for  an  alleged 
breach  of  a  covenant  of  warranty.  The  defendant,  by  his  deed  exe- 
cuted 3farch  30,  1895,  conveyed  to  Helen  M.  Brokaw,  the  plalntlfF's 
assignor,  a  parcel  of  land  in  the  city  of  Ithaca,  bounded  as  follows: 

"On  the  north  by  Green  street;  on  the  east  by  a  lot  now  owned  by  Hiram 
Gee;  on  the  south  by  a  lot  owned  by  Levi  Spauldlng;  and  on  the  west  by  a 
lot  of  land  owned  or  ocrapled  by  Andrew  Gunn;  being  33  feet  In  width,  front 
and  rear,  and  200  feet  In  depth,  and  being  the  same  premises  conveyed  to  the 
party  of  the  first  part  by  the  deed  of  William  SImms  and  wife,  dated  May  1^ 
1809.  recorded."  etc. 

The  covenant  was  that  '*the  party  oi  the  second  part  shall  quietly 
enjoy  the  said  pronises;  that  the  said  Henry  Moore  will  forever 
warrant  the  title  to  said  premises."  The  deed  from  Simms  and  wife 
to  the  defendant  contained  the  same  description,  except  that  the  for- 
mer owners  or  occupants  of  the  adjoining  lots  were  named,  instead 
of  those  mentioned  in  the  deed  given  by  the  defendant.  Mrs.  Brokaw 
took  possession  of  the  lot;  and  soon  after,  in  an  action  of  ejectment 
brought  against  her  by  Minerva  Gunn,  the  owner  of  the  adjoining 


Digitized  by  Google 


520  61  NEW  YORK  SUFPI.BHENT  ^Up.  Gt 

and  9B  Nav  York  State  Heporter. 

lot  on  the  west,  judgment  was  recovered  against  her  for  a  strip  of 
land  81  feet  long  and  about  18  inches  wide,  which  it  was  determined 
by  the  judgment  belonged  to  Mrs.  Gunn,  but  was  inclosed  with  the 
lot  conveyed  by  defendant  to  Mrs.  Brokaw.  In  other  words,  the 
true  boundary  line  between  the  two  lots  being  ascertained  upon  the 
trial,  the  strip  was  found  to  belong  to  Mrs.  Gunn,  and  not  to  Mrs. 
Brokaw.  Mrs.  Brokaw  was  thereupon  evicted  from  the  strip.  Upon 
being  sued,  she  gave  notice  to  the  defendant,  and  requir^  him  to 
defend  her  title  to  the  strip.  The  defendant  failing  to  do  this,  Mrs. 
Brokaw,  after  the  judgment  against  her,  assigned  her  cause  of  acti(Hi 
for  damages  against  the  defendant  for  breach  of  the  covenant  to 
Mrs.  Gunn,  this  jdaintiff. 

It  is  obvious  from  this  statement  that  the  defendant  did  not  in 
fact  convey  the  strip  in  question  to  Mrs.  Brokaw.  The  descrip- 
tion by  which  he  conveyed  to  her  did  not  embrace  it.  He  conveyed 
to  the  east  line  of  the  Goxtn  lot,  and  that  line  excluded  this  strip. 
The  boundary  line  between  the  two  lots,  as  described  in  the  deeds 
to  Mrs.  Gunn  and  her  grantorE^  is  a  true  north  and  soutii  line,  and 
does'  not  in  terms  cover  any  of  the  land  conveyed  by  the  def^dant 
to  Mrs.  Brokaw.  The  defendant's  covenant  does  not  guaranty  the 
width  of  the  lot  conveyed  to  Mrs.  Brokaw  to  be  33  feet.  Moreover, 
there  is  no  proof  of  the  true  location  of  the  east  line  of  the  lot  con- 
veyed to  her,  and  therefore  that  the  lot  is  of  less  width  than  that 
mentioned  in  the  deed  is  not  shown. 

Judgment  reversed;  new  trial  granted;  costs  to  abide  the  event 
All  concur. 


iraOPLB  V.  imED. 

(Supreme  Coort,  Appellate  Division,  Sec(»icl  Department   December  12,  189B.) 

OiBOitDBBLT  House— KsBFtNO  Place  fob  Shokino  Opivh— Evisbkcs. 

One  cannot  be  convicted  under  Pen.  Code,  (  388,  making  it  a  misde- 
meanor for  one  to  "open  or  maintain  a  place  where  opium  Is  smoked  by 
other  persons,  or  to  sell  or  give  away  opium  to  be  there  smoked  or  otber^ 
wise  used."  when  the  evidence  shows  that  defendant  maintained  a  tdace 
where  opium  was  smoked,  but  does  not  show  whether  defendant  or  oUier 
persons  did  the  smoking. 

Appeal  from  court  of  special  sessions  of  city  of  New  York. 

Lizzie  Beed  was  convicted  of  maintaining  a  place  where  opiom 
was  smoked,  and  Eihe  appeals.   Beversed,  and  a  new  trial  ordered. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  HATCH,  and 
WOODWARD,  JJ. 

William  O.  Miles,  for  appellant. 
Edw.  H.  M.  Boehr,  for  the  People. 

GOODRICH,  P.  J.  The  defendant  was  convicted  ondor  section 
388  of  the  Penal  Code,  which  reads  in  part  as  follows: 

"A  person  who  *  *  *  (2)  opens  or  maintains  a  place  where  optonii  or 
any  of  Its  preparations,  is  smoked  by  other  persons,  or  (3)  at  such  place  stfls 
or  gives  away  any  opium,  or  Its  said  preiiaratlons,  to  be  thwe  smoked  or  other- 
wise used,  *  *  *  Is  guilty  of  a  misdemeanor.** 
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The  coansel  for  the  appellant  contends  lhat  the  complaint  does  not 
charge  a  crime  within  the  language  qaoted.  In  Pontina  t.  People, 
82  N.  Y.  339,  it  waa  held  that  a  connt  of  an  indictment  setting  forth 
the  substance  of  the  offense,  with  the  circumstances  necessary  to 
render  it  intelligible  and  to  inform  the  accused  of  the  allegations 
against  him,  is  sn£3cient.  A  similar  deci8i<m  was  made  in  People  r. 
Lowndes,  130  N.  Y.  455,  29  N.  E.  751. 

The  defendant  was  arrested  at  a  house  on  Livingston  street,  in 
the  borough  of  Brooklyn,  by  a  police  officer,  and  taken  before  a  cilj 
magistrate,  where  a  complaint  was  made  by  the  officer,  charging  that 
the  defradant  had  in  her  apartments,  at  the  place  named,  "opium,  or 
a  preparation  of  opium,  used  by  opium  smokers,  an  opium  pipe,  and 
other  paraphernalia  used  in  smoking  opium,  and  permitted  other  per- 
sons to  visit  her  apartments  for  the  purpose  of  smoking  opium,  in 
violation  of  section  388  of  the  Penal  Code."  There  was  also  a  com. 
plaint  of  the  landlord  of  the  premises,  stating  that  the  defendant 
hired  and  occupied  the  apartments  in  question,  and  was  in  possession 
thereof  on  the  day  of  the  arrest.  The  facts  proved  at  the  trial  doubt- 
less warranted  a  finding  that  the  defendant  maintained  the  place, 
and  that-  (^um  had  been  smc^ed  there.  The  odor  of  fresh  opium 
vmoke  was  sufficient  for  this  purpose.  But  tiie  difficnlfy  in  the  case 
is  this:  It  might  just  as  well  have  been  the  defendant  who  smoked 
the  opium,  as  other  parties ;  and  it  is  impossible,  on  the  evidence,  to 
say  that  it  was  not  she  alone.  Under  the  Penal  Code,  it  is  a  mis- 
demeanor to  maintain  a  place  at  which  opium  '*is  »noked  bv  other 
persons,"  but  not  at  which  the  maintainer  alone  smokes,  tn  this 
respect  the  evidence  is  fatally  defective.  We  think  the  defect  might 
have  been  supplied,  had  evidence  been  given  as  to  the  condition  of  the 
persons,  other  than  the  defendant,  foond  on  the  premises,  and  had 
snch  condition  been  shown  to  be  such  as  is  usually  presented  after  the 
smoking  of  opium;  but  no  evidence  of  that  character  was  given. 

The  judgment  of  conviction  should  be  reversed,  and  a  new  trial 
granted.  All  concur. 


NATIONAL  BANK  OF  PORT  JERVIS  v.  BONNELL  et  al 
{Supreme  Court,  Appellate  Division,  Second  Department  December  12,  1889.) 

1.  DBBD»— ACCBFTANCE. 

Where  a  mother,  hi  coiiGlcleratloD  of  a  debt  due  from  her  to  ber  dangh- 
ter.  executes  and  records  a  deed  to  the  dai^hter  wlthoQt  her  knowledge, 
and  reserves  no  further  control  over  it,  the  estate  passes,  as  the  daughter's 
acceptance  of  the  deed  is  presumed  from  the  fact  that  the  conveyance  Is 

to  her  benefit. 

IL  PBAtmOLBHT  CONVBTAHCES— BVIDENCK— CONSrOERATION. 

In  an  action  to  set  aside  a  deed  from  a  mother  to  a  daughter,  as  being 
In  fraud  of  creditors,  a  Judgment  for  defendant  will  be  atflrmed  where  the 
evidence,  which  U  not  materially  contradicted,  shows  that  money  bad 
beoi  placed  In  the  mother's  hands  to  be  delivered  to  the  daughter  when 
she  diouU  become  21  years  of  age,  and  the  mother  appropriated  tiie  money 
to  her  own  use,  and  afterwards  executed  the  deed  to  protect  the  daugh- 
ter's Interest 

Appeal  from  special  term,  Orange  county. 
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Action  bj  the  Ifatiaual  Bank  of  Port  Jerris  against  Mary  Bonnell 
and  another.  From  a  jndgTuent  entered  on  a  decision  at  special 
term  dismissing  the  complaint  (57  N.  Y.  Supp.  486),  plaintiff  appeals. 
Affirmed. 

Argaed  before  GOODSICH.  P.  J.,  and  COLLEIN,  HATC^  and 
WOODWARD,  JJ. 

Lewis  E.  Garr,  for  ai^>ellant. 
John  W.  I^on,  for  respondents. 

WOODWARD,  J.  This  action  was  brought  for  the  purpose  of 
setting  aside  a  deed  to  certain  real  estate,  and  to  permit  the  plaintiff 
to  enforce  a  judgment  against  the  property;  it  beii^  alleged  that 
the  transfer  of  the  real  estate  from  Mary  Bonnell  to  her  daughter, 
Florence  Bonnell,  was  fraudulent,  and  that  it  was  made  for  the  pur- 
pose of  delaying  and  defeating  the  payment  of  the  judgment  held 
by  the  plaintiff  against  the  defendant  Mary  Bonnell.  Upon  the  trial 
of  the  action  the  learned  court  at  special  term  decided  in  favor  of 
the  defendants,  the  {daintiff  fdiag  exceptions,  and  appeal  now  comes 
to  this  court. 

For  some  years  prior  to  the  beginning  of  this  action  the  firm  of 
Hornbeck  &  Bonnell  had  been  borrowing  money  of  the  plaintiff  on 
promissory  notes,  which  had  been  renewed  from  time  to  time. 
Thomas  J.  Bonnell  was  the  surriving  partner,  and  the  renewal  of 
some  of  these  notes  was  made  by  Mary  Bonnell,  payable  to  the  order 
of  Thomas  J.  Bonnell.  On  the  17th  day  of  May,  1897,  the  firm  in 
the  meantime  having  become  embarrassed,  the  plaintiff  was  the 
holder  of  two  of  the  notes  in  question,  which  were  past  due.  and  an 
action  was  begun  against  Mary  Bonnell  and  Thomas  J.  Bonnell  to 
recover  judgment  upon  these  notes.  An  answer  was  served  in  be- 
half of  the  defendant  Mary  Bonnell,  which  was  subsequently  struck 
out  as  being  a  sham,  and  frivolous;  and  the  plaintiff  took  judgment, 
which  was  duly  entered  of  record,  and  an  execution  was  issued  and 
returned  unsati^ed.  Jn  the  meantime,  and  b^ore  the  judgment 
was  entered,  the  defendant  Mary  Bonnell  executed  a  deed  of  the 
premises  involved  in  this  action,  in  which  her  daughter.  Florence 
Bonnell,  was  named  as  the  grantee,  and  a  consideration  of  |4.0OO 
was  expressed.  This  deed  was  prepared  pursuant  to  directions  given 
by  Clarence  H.  Bonnell,  a  son  of  Mary  Bonnell,  and  a  brother  of 
Ilorence,  and  was  given  into  his  possession  by  the  grantor,  to  be 
recorded  in  the  oflBce  of  the  county  clerk.  The  deed  was  duly  re- 
corded, but  it  appears  from  the  record  that  Florence  Bonnell,  the 
grantee,  was  kept  in  ignorance  of  the  fact  until  the  301h  day  of 
June,  1897,  when  she  was  about  to  be  examined  iu  supf^ementary 
proceedings. 

It  is  urged  on  this  appeal  that  no  title  to  the  real  estate  described 
in  the  complaint  passed  from  Mary  Bonnell  to  Florence  M.  Bonnell 
prior  to  the  recovering  and  docketing  of  the  plaintiff's  judgment, 
June  22,  1897,  because  there  was  no  delivery  of  the  deed  to  the 
grantee,  nor  acceptance  of  the  deed  by  her.  The  court  below  found 
as  a  fact  that  the  deed  was  duly  executed  and  filed  for  record  on 
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the  9th  day  of  Jnne,  1897,  for  the  consideratioii  ezprefised  in  llie 
deed,  and  that  "each  deed  was  received  and  accepted  by  the  defend- 
ant Florence  M.  Bonnell."  If  that  question  is  properly  before  this 
court,  we  have  no  hesitation  in  reaching  the  conclusion  that  this 
finding  of  fact  was  supported  by  the  evidence.  The  complaint  avers 
that  "Mary  Bonnell,  by  deed  dated  June  9,  1897,  and  filed  for  record 
on  that  Aay  in  the  office  of  the  county  clerk  of  Orange  county,  con- 
T^ed,  or  att^pted  to  convey,  for  the  nominal  consideration,  as 
therein  stated,  of  foor  thousand  doUara,  to  the  said  defendant  Flor- 
ence M.  Bonnell,  her  daughter,  the  real  property  above  described.*' 
The  defendant  Florence  M.  Bonnell  admits  that  on  or  about  the  "9th 
day  of  Jone,  1897,  the  defendant  Mary  Bonnell,  by  deed  dated  that 
day,  conveyed  to  this  defendant  the  property  described  in  said  com- 
idaint,  and  admits  Ihat  said  deed  was  recorded  on  that  day  in  the 
office  of  the  clerk  of  Orange  county,"  but  denies  the  remainder  of 
the  averment  The  complaint  also  avers  that  ''said  deed  and  con- 
yeyance  was  made,  given,  executed,  and  delivered  by  the  said  Mary 
Bonnell,  and  received  SLod  accepted  the  said  Florence  Bonnell, 
with  intent  to  hinder,"  etc.  This  the  defendants  both  deny,  so  that 
the  {headings  stand  with  the  def^dants  admitting  the  transfer  of 
the  property  in  the  form  described  in  the  complaint,  and  that  the 
defendant  Florence  M.  Bonnell  received  and  accepted  the  same,  but 
denying  that  it  was  done  for  the  fraudulent  purpose  alleged;  and, 
as  the  complaint  was  not  amended  on  the  trial,  it  is  not  quite  clear 
that  the  plaintiff  may  now  be  heard  to  question  the  fact  of  the  re- 
ceipt and  acceptance  of  the  deed  on  the  part  of  the  defendant 
Florence  M.  Bonnell.  Assuming,  however,  that  the  issue  may  have 
been  before  the  court,  we  discover  nothing  in  the  case  of  Ten  Eyck 
T.  Whitbeck,  156  N.  Y.  341,  50  N.  B.  963,  to  change  the  long-estab- 
lished rule  of  law  in  this  state  in  respect  to  transfers  of  this  char- 
acter; and  we  agree  with  the  learned  justice  at  special  term,  "that, 
if  delivery  to  a  third  person  is  absolute  and  unqualified,  the  grantor 
not  reserving  any  future  control  over  the  deed,  the  estate  passes,— 
the  assent  of  the  grantee  to  accept  the  conveyance  being  presumed 
from  the  fact  that  the  conveyance  is  beneficial  to  him."  Munoz  v. 
Wilson,  111  N.  Y.  295,  18  N.  E.  855,  and  cases  there  cited.  There 
might  be  a  case  where  the  deed  of  property  was  so  far  incumbered 
wi&  trusts  or  other  obligations  that  a  grantee  would  be  injured  by 
the  transfer.  In  such  a  case  there  would  be  no  presumption  of  his 
acceptance,  and  it  would  be  wrong  to  impose  the  burden  upon  him. 
But  where  the  transfer  is  free  from  such  conditions,  and  is  mani- 
festly in  the  interest  of  the  grantee,  something  more  than  a  mere 
lack  of  knowledge  of  the  transfer  on  the  part  of  the  grantee  is  neces- 
sary to  overcome  this  presumption.  The  fact  that  in  the  case  at 
bar  the  deed  was  made  at  the  suggestion  of  the  brother  of  the  de- 
fendant Florence  M.  Bonnell,  and  was  delivered  to  him  to  be  recorded, 
and  that  It  was  actually  recorded,  in  connection  with  the  allega- 
tions of  the  complaint  and  the  admissions  of  the  answer,  is  suffl- 
clent  evidence  to  support  the  decision  of  the  conrt  below  upon  this 
point.  In  the  case  of  Lady  Superior  t.  McNamara,  3  Barb.  Ch.  376, 
the  chancellor  says: 
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"A  deed  may  be  delivered  to  a  stranger,  for  the  grantee  named  therein,  wltb- 
ODt  any  special  author!^  from  the  grantee  to  receive  It  for  him.  And.  If  the 
ftantee  assents  to  It  afterwaids,  the  deed  Is  valid  from  the  time  of  fiie  origliud 
delivery." 

And  the  conrt  adds: 

"It  Is  upon  this  principle  that  It  has  frequently  been  held  that  a  delivery  of  a 
deed  to  the  proper  recording  officer  to  be  recorded,  If  Intended  to  vest  the  title 
Immediately  or  absolutely  In  the  grantee,  either  as  a  trustee  or  otherwise,  Is  a 
valid  delivery,  If  not  afterwards  dissented  from  by  tJae  grantee." 

The  only  other  material  qaestion  in  the  case  is  the  consideFation. 
It  is  in  evidence  and  nowhere  directly  disputed,  that,  some  years 
prior  to  Florence  H.  Bonnell  coming  of  age,  Mary  Bonnell  was  with  | 
her  mother,  in  New  Jersey,  during  tiie  latter's  last  illness;  that  a 
package  containing  (4,000  in  money  was  placed  in  the  bands  of 
Mary  Bonnell  in  truet  for  her  daughter  when  she  should  come  of  age; 
that  Mary  Bonnell  brought  this  money  home;  that  it  was  loaned  by 
her  to  her  husband,  Thomas  J.  Bonnell,  and  by  the  latter  dissipated 
in  his  business;  that  on  the  daughter,  Florence  M.  Bonnell,  reach- 
ing the  age  of  21  years,  in  1892,  the  mother,  being  unable  to  pay 
over  the  trust  fund,  gave  her  note  to  the  daughter,  payable  in  one 
month  frtHn  date,  with  interest;  that  this  note  r^nained  nnpoid  ; 
up  to  the  time  of  the  executing  of  the  deed  in  controTersy;  and  | 
that  the  consideration  named  in  the  deed  was  intended  to  protect 
the  interest  of  the  daughter  in  this  trust  fund  represented  by  the 
note  of  Mary  Bonnell.  This  story,  lacking  perhaps  in  s<Kne  of  the 
elements  of  probability,  is  Buw>orted  by  the  evidence  of  three  wit- 
nesses, and,  as  the  court  below  aptly  says,  "is  not  expressly  contra-  i 
dieted  in  any  way,  or  weakened  by  cross-examination;  nor,  beyoud  j 
the  incidents  of  the  relationship  of  the  parties,  and  their  interest 
in  the  controversy,  ia  their  testimony  or  general  credibility  im- 
peached." Under  these  circnnuitances,  remembering  that  fraud  is 
never  to  be  presumed,  but  must  be  proven  by  the  party  alleging  it, 
it  would  be  an  abuse  of  the  appellate  jurisdiction  of  this  court  to 
interfere  with  the  judgment  of  the  court  below.  There  is  no  evi- 
dence of  fraud  in  the  record,  as  we  find  it;  and  the  real  estate  in 
question  having  been  properly  transferred,  for  a  good  conaideratioD, 
and  the  equity  of  redemption  being  no  greater  Iban  the  debt  owed 
to  the  defendant  Morence  M.  Bonnell,  &e  plaintiff  has  no  superior 
equities,  and  the  Judgment  appealed  firom  should  be  affirmed. 

The  judgment  ai^fealed  from  should  be  affirmedi,  with,  costa.  AO 
concnr. 


OREENB  V.  GBIOBB. 
(Supreme  Court,  Appellate  Division,  Second  Department  December  12,  18M.) 

HOKTOAOB— FORSCLOSURB— BUHUART  PbOCEEDIHSB. 

since  Code  Civ.  Proc.  S  2232,  subd.  2,  expressly  confines  amnmaiy  pro- 
ceedings to  recover  posscsaloa  of  real  pn^rty  sold  under  fwedoenre  to 
foredosures  named  In  Id.  tit  9,  c.  17,  which  relates  only  to  fwedosnres 
by  advertisement,  such  proceedings  cannot  be  maintained  by  a  porchaser  at 
a  sale  under  a  Judgment  of  foreclosure  against  the  mortgagor's  tenant  eo» 
Unnlng  In  posseasltm,  who  was  a  party  to  the  foreclosnre; 
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Appeal  from  municipal  conrt. 

Sommary  proceeding  by  Headley  M.  Qreene  againat  Elizabeth 
Geiger  to  recover  possession  of  real  property  purchased  by  plaintiff 
at  foreclosnre  sale.  From  a  final  order  for  recoTery  of  poaaession, 
defendant  appeals.  Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  OVJJLES,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ, 

Richard  Gohn,  for  appellant. 
Headl^  M.  Gre^ae,  in  pro.  p^. 

CULLEN,  J.  This  proceeding  was  instituted  by  the  purchaser  at 
a  sale  on  a  judgment  in  a  foreclosure  action  to  remove  a  tenant  in 
possession  of  the  mortgaged  premises,  who  had  been  made  a  party  to 
the  action.  These  proceedings  are  statutory,  in  derogation  of  the  com- 
mon law,  and  there  is  no  jurisdiction  to  entertain  them  except  in  ttie 
cases  provided  by  statute.  Benjamin  v.  Benjamin,  5  N.  Y.  B83. 
Whatever  may  have  been  the  case  under  the  act  of  1874  (cliapter 
208),  now,  by  the  express  terms  of  subdivision  2  of  section  22S2  of  the 
Ck>de  of  CiTil  Procedure,  the  remedy  of  summary  proceedings  is  con- 
fined to  foreclosures  under  title  9,  c.  17,  of  that  Code,  which  re- 
lates only  to  foreclosures  by  advertisement.  On  this  ground  it  was 
held  in  People  v.  Burdick  (Sup.)  5  N.  Y.  Supp.  363,  that  summary 
proceedings  would  not  lie  on  a  foreclosure  of  a  mortgage  made  to  the 
loan  commissioners.  The  respondent's  remedy  is  by  application  in 
the  foreclosure  suit  for  an  order  in  the  nature  of  a  writ  of  assistance. 
Code,  §  1675. 

The  final  order  should  be  reversed,  with  costs.  All  concur. 


BETTS  T.  AVERT  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department  December  12,  1899.) 

L  ADMiHrantATOBS — FiBAL  AccousTiNO— Discharge— 8UBETIBB. 

On  an  administrator's  petition  for  a  Judicial  settlement,  he  was  ordered 
to  retain  the  balance  found  due  the  sole  heir,  till  the  appointment  of  a 
committee  of  her  person  and  estate,  or  "until  further  order  In  the  prem- 
ises." No  provision  was  made  for  his  final  discbarge  as  administrator. 
Held,  that  he  was  not  released  from  his  liability  aa  administrator,  but  con- 
tinued to  hold  the  funds  In  that  capacity,  and  not  as  tciutee  tot  flie  heir, 
and  hence  his  sureties  as  administrator  were  not  discharged. 

S.  Sau. 

Settlement  ot  an  administrator's  acconnta,  and  a  direction  that  he  pay 
over  to  the  committee  of  the  person  entitled  to  receive  the  balance  found 
due,  does  not  release  the  sureties  on  his  bond,  till  he  has  actually  paid 
over  the  money  as  directed,  notwithstanding  several  yean  elapsed  before 
such  committee  was  appointed. 

8L  SAKB — LlHITATIOHS. 

Where  an  administrator  was  directed,  on  a  Judicial  settlement,  to  re- 
tain funds  In  his  hands  till  further  order  of  the  court,  and  on  a  subse- 
quent settlement  he  was  discharged  on  the  payment  of  the  balance  due, 
Umitatlons  ran  against  an  action  to  recover  such  balance  from  him  and 
his  bondsmen  from  the  date  of  the  last  order. 

Appeal  from  trial  term,  Greene  county. 
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Action  by  Judson  A.  Betts,  as  committee  of  the  person  and  property 
of  Caroline  Teats,  an  incompetent,  against  Eleanor  C.  Avery,  exec- 
utrix of  the  will  of  John  Avery,  deceased,  and  Andrew  O.  Pancher,  im- 
pleaded, etc.  From  a  judgment  for  plaintifC,  defendants  appeaL 
Affirmed. 

On  the  7th  day  of  October,  1881.  letters  of  admlnlatratlon  on  the  estate  of 
Maria  Teats  were  granted  to  Joseph  Earl  by  Ihe  surrogate  of  Greene  coon^. 
John  Avery  and  Andrew  O.  Fancher  became  sureties  upon  his  bond.  In  Jan- 
uary, 1883,  an  accounting  was  had  upon  the  petition  of  such  administrator  for 
a  judicial  settlement  of  his  accounts,  and  upon  such  accounting  it  was  found 
by  the  surrogate  that  there  was  a  balance  of  $4,707.97,  which  sum  it  was 
adjudged  and  decreed  by  the  surrogate  "the  administrator  retain  in  his  bauds 
until  the  appointment  of  a  committee  of  the  person  and  estate  of  Caroline 
Teats,  an  Imbecile,  and  only  heir  at  law  and  next  of  kin  of  said  deceased,  or 
until  the  further  order  In  the  premises;  and  that  during  anch  time  he  tpp^ 
the  income  arising  therefrom,  or  so  much  thereof  as  may  be  necessary,  for 
the  care,  maintenance,  support,  clothing,  and  comfort  of  said  Carollue  Teats: 
and  that  said  principal  sum  be  paid  over  to  the  committee  of  her  person  and 
estate,  when  appointed;  and  that  said  administrator  use  due  diligence  in  col- 
lecting tbe  $500  chattel  mortgage  held  by  said  estate  agaiost  Gilbert  Curtis, 
and  that  he  be  held  accountable  only  for  the  amount  so  collected."  tn  Feb- 
ruary, 1893,  John  Avery,  one  of  the  sureties  upon  the  bond  of  the  adminis- 
trator, died,  leaving  a  last  will  and  testament,  wherein  the  defendant  Eleanor 
C.  Avery  was  named  as  sole  executrix.  Letters  testamentary  were  Issued  to 
her,  and  she  has  qualified  and  has  entered  upon  the  discharge  of  her  duties 
as  executrix  of  such  estate.  On  or  about  the  10th  day  of  May,  1897,  the  plain- 
tiff was  appointed  a  committee  of  the  sold  Caroline  Teats,  an  alleged  locom- 
petent  person.  On  or  about  the  1st  day  of  June,  1897,  Joseph  Earl,  as  admin- 
istrator of  the  estate  of  Maria  Teats,  deceased,  presented  and  filed  in  the  office 
of  tbe  surrogate  of  the  county  of  Greene  an  account  of  his  proceedings  from 
January  10,  188.5,  the  date  of  the  first  decree,  and  filed  a  petition  In  writing 
praying  for  a  judicial  settlement  of  his  accounts,  and  his  discharge  as  sucb 
administrator.  His  accounts  show  various  disbursements  for  taxes  and  in- 
surance, and  for  the  care  and  board  of  the  said  Caroline  Teats;  and  on  the 
Stb  day  of  October,  1897,  the  surrogate  made  a  decree  wherein  he  fonnd  a 
balance  of  $4,502.18,  which  he  ordered,  adjudged,  and  decreed  should  be  paid 
by  the  said  administrator  to  Judson  A.  Botts,  committee  of  the  person  and 
property  of  the  said  Caroline  Teats,  and  that,  upon  making  the  payment  spet-i- 
fled  In  the  decree,  the  said  Joseph  Earl  be  discharged  and  freed  from  all  re- 
sponsibility on  account  of  his  acts  and  doings  as  administrator.  Ail  of  tbe 
defendants  were  made  parties  to  such  proceedings,  by  service  of  notice  upon 
them,  or  by  their  appearance  upon  the  accounting.  A  certified  copy  of  this 
decree  was  served  upon  Joseph  Earl,  and  notice  of  the  plalntlfTs  apimintment 
as  the  committee  of  the  person  and  propnty  of  Caroline  Teats;  and  the  plain- 
tiff demanded  of  hhn  payment  of  tbe  moneys  directed  to  be  paid  In  and  \jj 
said  decree,  bat  which  moneys  the  said  Joseph  Earl  has  failed  to  pay.  On 
the  11th  day  of  November,  1897,  a  transcript  of  said  decree  was  filed  and 
docketed  In  the  office  of  the  clerk  of  tbe  county  of  Greene,  and  an  execntlon 
was  issued  thereon,  which  execution  bas  been  returned  wholly  unsatisfied  and 
unpaid.  Leave  to  bring  this  action  was  granted  to  the  plaintiff  by  an  order 
of  tbe  Greene  county  court,  dated  December  3,  1897. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  HEB- 
WIN,  and  KELLOGG,  JJ. 

Bennett  &  Healh  (Randall  J.  Le  Boeuf,  of  counsel),  for  appdlants. 
Blooc^ood  &  Tallmadge  (J.  G.  Tallmadge,  of  counBd),  for  respond- 
ent 

HERRICK,  J.  This  is  an  action  af^ainst  the  sureties  upon  the  bond 
of  an  administrator.  The  extent  of  the  liability  of  sach  Baretiea  has 
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been  stated  by  the  conrt  of  appeals  in  the  case  of  Potter  v.  Ogden, 

136      Y.  384-402,  33  N.  E.  233,  as  follows: 

"Such  sureties  must  remain  liable  until  they  can  show  lawful  paTment  to 
parties  legally  entitled  to  receive  it;  and,  where  the  sole  defense  la  a  merely 
technical  and  constructive  b-ansCer  of  liability  from  the  same  man  In  one  ca- 
pacity to  himself  In  another,  It  is  not  too  much  to  require  that  It  should  be 
fully  and  clearly  established,  so  as  to  leave  no  doubt  of  the  liability  of  the  sub- 
stituted sureties." 

It  is  claimed  by  the  appellants  that  by  the  decree  of  January,  1883, 
the  administrator  was  released  from  his  liability  and  duties  as  such 
administrator,  and  was  constituted  a  trnstee  for  the  said  Caroline 
Teats,  and  that  he  held  the  amount  dne  for  her  as  the  heii  at  law  of 
the  deceased, — as  trustee,  and  not  as  administrator, — and  that  there- 
by the  sureties  upon  his  bond  became  released.  I  do  not  think  that 
contention  can  prevail.  I  do  not  think  the  decree  was  a  final  one. 
While  it  was  a  settling  and  adjustment  of  his  accounts,  there  could 
be  no  final  settlement,  which  could  release  the  sureties  upon  his  bond, 
until  he  had  paid  over  the  moneys  in  his  hands  to  the  persons  entitled 
to  receive  them.  I  do  not  think  that  the  surrogate  intended  it  as  a 
final  settlement  of  the  matter,  becanse  it  will  be  observed  that  hia 
direction  is  that  the  adminiBtriator  retain  such  amount  in  his  hands 
until  the  appointment  of  a  committee,  "or  until  the  further  order 
in  the  premises";  thus  evidently  contemplating  that  fhere  should  be 
further  action  by  the  court.  It  will  be  (rt)8erved  that  the  decree 
of  1883,  unlike  the  decree  of  1897,  fails  to  make  any  provision  tor  the 
final  discharge  of  the  administrator,  which  is  customary  in  a  final 
decree.  Again,  a  settlement  of  the  administrator's  accounts,  and  a 
direction,  as  in  this  case,  that  he  pay  over  to  the  person  who  is  en- 
titled to  receive  the  same,  do^  not  release  the  sureties  upon  his  bond 
until  the  administrator  has  actually  paid  over  such  moneys,  pursuant 
to  the  direction  of  the  surrogate,  to  the  peraons  entitled  to  receive 
the  same.  It  would  be  a  farce  to  hold  that  the  sureties  were  released 
when  the  administrator's  accounts  were  settled,  and  he  was  directed 
what  to  do  with  the  balance,  and  to  hold  that  they  were  not  liable 
for  his  thereafter  misappropriating  such  balance.  It  will  be  observed 
that  the  court  said  in  the  case  of  Potter  v.  Ogden  that  such  sureties 
must  remain  liable  until  they  can  show  lawful  payment  to  parties 
l^ally  entitled  to  receive  it.  The  only  person  legally  entitled  to 
receive  the  money  in  this  case  is  Caroline  Teats,  or  some  one  lawfully 
representing  her.  In  this  case,  Joseph  Earl,  the  administrator,  was 
never  appointed  by  any  court  to  represent  Caroline  Teate  and  receive 
the  money  for  her.  He  was  simply  authorized  to  retain  the  money 
in  his  hands  as  administrator  until  some  person  should  be  appointed 
to  receive  it  for  Caroline  Teats.  The  fact  that  a  number  of  years 
elapsed  before  any  such  person  was  appointed  does  not  alter  the  sit- 
uation, or  relieve  the  sureties.  The  administrator  and  his  sureties 
could  have  applied  at  any  time  for  the  appointment  of  a  committee, 
and  thus  have  relieved  themselves  of  the  responsibility.  Section 
2828,  Code  Civ.  Froc.  So  too,  either  of  the  sureties  could  have  forced 
a  fimU  judicial  settlement  of  the  accounts  of  the  administrator,  and 
thai  procured  their  discharge.  Section  2727,  Id.  The  administrator 
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has  never  been  finally  discharged  from  his  duties  as  sach  adminia- 
tratoF,  and  he  conld  not  be  until  he  has  paid  over  the  moneys  in  his 
hands  to  the  persons  entitled  to  receive  ^em;  and  bis  snreties  were 
liable  until  he  did  so.  The  decree  directed  him  to  pay  the  balance  of 
the  moneys  in  his  hands  to  the  committee  of  Caroline  Teats,  when 
appointed;  and  the  direction  to  retain  it  until  such  conmiittee  was 
appointed  evidently  contemplated  that  sach  retention  woald  be  mere- 
ly temporary,  and,  when  such  committee  was  appointed,  if  he  failed 
to  pay  over  the  moneys,  the  sureties  would  be  liable  for  such  failure. 

It  is  also  claimed  Uiat  the  action  against  the  defendant  who  were 
sureties  upon  the  undertaking  of  the  administrator  is  barred  by  the 
statute  of  limitations.  I  thi^  that  contention  cannot  be  sustained. 
No  right  of  action  would  accrue  acpoinst  sach  sureties  until  there  had 
been  a  failure  of  du^  upon  the  part  of  the  administrator.  As  we 
hare  already  seen,  he  was  not  discharged  as  such  administrator,  bnt 
was  directed  to  retain  certain  moneys  in  his  hands;  and  he  thereof t«, 
in  1897,  rendered  an  account  of  his  actions  in  regard  to  such  moneys. 
To  that  proceeding  Eleanor  C.  Avery  and  Andrew  G.  Pancher  were 
made  parties  by  personal  service,  or  by  appearing  in  the  proceedings 
before  the  surrogate's  court,  and  they  are  bound  by  its  action.  As 
far  as  appears  from  this  record,  no  appeal  has  been  taken  from  such 
decree,  and  the  action  here  is  brought  against  them  and  the  adminis- 
trator for  his  failure  to  comjdy  with  the  terms  of  that  decree,  to  pay 
over  the  amount  then  found  to  be  due  to  the  {Aaintiff  as  committee 
of  the  person  and  property  of  Caroline  Teats.  It  was  at  that  time 
tiiat  the  action  accrued  against  him,  and  from  that  time  the  gtatote 
would  commence  to  run. 

For  these  reasons  the  judgment  should  be  aflSrmed.  All  concur. 


WIEGEL  T.  MOGE  et  bL 
OSiQieme  Oonrt,  Appellate  DIvlBiwi,  Second  Department  December  12,  188ft> 

PAHTITIOII— PLKADIHO—ANaWBR— AlCEHDma 

Where  tenants  In  common  sue  for  partition  of  land  and  ask  for  an  ac- 
counting of  taxes  on  the  same  for  several  years,  which  plalntlfh  had  paid, 
the  court  properly  denied  defendants'  motion  to  amend  their  answer  so  at 
to  plead  the  atatate  of  Umitati<ms  as  to  aU  taxes  paid  more  than  10  years 
^tor  to  the  bringing  of  the  suit,  when  It  appear^  that  plaintUfs*  ancestor 
bad  attempted  to  porchase  tlie  land  from  defendants*  ancesttn;  and  had 
paid  him  therefor,  but  the  Instmment  ezecoted  was  not  snfflctoit  to  oon- 
vey  title,  and  defendants  claim  to  be  part  owners  of  the  land. 

Appeal  from  special  term.  Kings  county. 

Action  by  Elizabeth  Wiegel  against  Henry  L.  M.  Mogk,  Timoti^ 
T.  Brown,  and  others.  From  an  order  denying  a  motion  to  permit 
defendants  to  amend  their  answer,  def^dants  Brown  and  otliers 
appeal.  Affirmed, 

Argued  before  GOOBRIOH,  P.  J.,  and  GULUSN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Edgar  J.  Nathan  (Michael  H.  Oardozo,  on  tiie  brief),  for  ^ipdlanti. 
Bobert  H.  Wilson,  for  respondent 
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GOODRICH,  P.  J.  Tile  action  ia  for  the  partition  of  certain  lots 
formerly  belonging  to  the  firm  of  Mogk  &  Brown.  In  187T  Brown 
withdrew  from  the  partnership,  and,  in  consideration  of  f 1,000,  sold 
hlB  interest  in  the  firm  property  to  Mogk,  by  an  informal  instrument, 
which  was  not  snfflcient  to  transfer  the  title  of  the  real  estate.  He 
died  in  1877.  From  that  time  down  to  the  time  of  his  death,  in 
1896,  Mogk  treated  the  inroperty  as  his  own,  paying  the  taxes  and 
assesBments,  and  bis  heirs  have  paid  tiiem  since,  to  the  amoont  of 
several  thousand  dollars.  The  property  was  unproductive.  In  1890 
an  action  was  commenced  by  the  heirs  of  Mogk  to  have  the  title  in 
the  lota  declared  to  be  solely  in  them,  but  thie  action  was  discon- 
tinued for  the  reason  already  referred  to,  and  the  present  action,  to 
which  all  the  heirs  of  Mogk  and  Brown  are  parties,  was  commenced 
to  partition  the  lots,  on  the  allegation  that  the  heirs  of  Mogk  and 
Brown  were  tenants  in  common  of  an  undivided  half  of  the  lots, 
with  a  prayer  for  an  accounting  as  to  the  amount  paid  by  Mogk  and 
his  heirs  for  taxes  and  assessments,  and  the  amount  apportioned 
to  the  owners  of  each  interest.  A  reference  having  been  ordered, 
testimony  was  taken  as  to  the  making  of  such  payments  for  a  period 
of  about  20  years.  The  heirs  of  Brown  applied  to  the  referee,  and 
afterwards  to  the  special  term,  to  amend  their  answer  so  as  to  set 
up  the  statute  of  limitations  as  to  payments  made  more  than  six  or 
ten  years  prior  to  the  commencement  of  the  action.  The  court  de- 
nied the  motion  on  the  ground  that  "the  amendment  pn^sed  would 
not  be  in  furtherance  of  justice,"  and  from  this  order  the  present 
appeal  is  taken. 

There  is  nothing  to  raise  any  doubt  that  until  the  death  of  Mogk 
the  lots  were  treated  by  him  as  his  property,  and  no  dissent  from 
this  belief  appears  on  the  part  of  the  heirs  of  Brown.  Under  the 
circumstances,  it  would  sem  inequitable  to  permit  such  heirs, 
whether  adult  or  infant,  to  avoid  their  share  of  the  burdens  which 
by  their  silent  acquiescence  have  been  assumed  and  borne  by  Mogk 
and  liis  heirs.  The  Brown  heirs,  by  our  affirmance  of  the  order,  wilt 
be  compelled  to  pay  only  what,  under  their  own  theory  of  owner- 
ship, they  should  have  paid  before.  It  is  not  necessary  to  consider 
the  question  of  laches,  ^le  order  was  one  peculiarly  within  the  dis- 
cretion of  the  court,  and  we  are  not  disposed  to  interfere  witii  what 
seems  to  have  been  a  proper  exercise  of  such  discretion.  _ 

The  order  should  be  affirmed,  with  costs.  All  concur. ' 


PEOPLB  ez  reL  TURNSR  v.  SANBOBN  et  aL 

OSf^Kine  Coort,  Appellate  DIvIbIod.  Tliltd  Department  December  12; 

ArraAii — Pabtibb. 

One  who  Is  not  a  party  to  tbe  prooeedlng  cannot  bring  an  ai^teal. 

Appeal  from  special  term,  Clinton  county. 

Action  by  the  pe<^le  of  the  state  of  New  York,  on  the  relation  of 
Ellis  Turner,  against  Benjamin  F.  Sanborn  and  others.  Judgment 
for  plaintiff,  and  defendants  and  the  town  of  Schuyler  Falls  appeal 
fr(Hn  certain  portions  of  the  order  for  judgment  Reversed, 
ei  N.Y.S.-84 
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Argaed  before  PABKER,  P.  J.,  and  LAKDON,  HEBBIGK,  and 

MERWIN,  JJ. 

David  H.  Agnew,  for  appeUante. 
William  h.  Pattiaaon,  for  respondent. 

PER  CimiAM.  The  town  of  Schuyler  Falls,  which  is,  In  form, 
one  of  the  appellants^  is  not  a  party  to  the  proceeding,  and  therefore 
is  not  in  a  position  to  bring  an  appeal.  Its  a^^al  most  therefore 
be  dismissed.  As  to  the  other  appellants,  the  board  of  town  can- 
vassers, we  are  of  the  opinion  that  no  sufficient  reason  is  apparent 
for  awarding  costs  against  them,  and  that  therefore  as  to  them  tiie 
order,  as  far  as  appealed  from,  should  be  rcTeraed. 

Appeal  of  the  town  of  Schuyler  Falls  dismissed.  Ab  to  the  other 
appellants,  order  rerersed,  so  far  aa  appealed  from. 


WISH  T.  BROOKLYN  HOIOHTS  B.  OO. 

(Supreme  Oourt,  ▲ppellate  Dtvlalon.  SeconA  DeDBitmeat   December  12.  1880.) 

1  Street  Hailwats— Ikjubibb  to  Pabbbnobb— ConmiBtiTORT  Nsouobncb — 
Qdkstion  for  Jury. 

PlatQtlff  alighted  at  night  from  a  street  car  at  a  station  in  the  sarborbaii 
portion  of  a  city,  erected  for  the  use  of  pasaengers,  not  at  the  Intersection 
of  any  street,  and,  on  starting  to  cross  a  parallel  track,  was  struck  and 
Injured  by  a  car  numlDg  at  a  high  speed,  on  a  down  grade,  In  the  opposite 
direction.  The  car  from  which  plaintiff  alighted  obstructed  the  view  of 
the  approaching  car,  which  at  the  time  was  from  800  to  1.200  feet  distant. 
Held,  that  since,  by  reason  of  the  darkness  and  existing  obscnrlUes,  plain- 
tiff might  not.  In  the  exercise  of  prudence,  have  determined  that  the  car 
was  too  close  to  render  It  dangerous  to  attempt  to  cross  the  trade,  the 
question  of  his  negligence  should  have  been  submitted  to  the  Jury. 

SL  Saice— Company's  Duty— Sapb  Placb  to  Aliqbt. 

Since  a  street-railway  company  is  not  justified  in  nmnlng  its  cars  at  a 
high  speed  past  a  car  standing  on  a  parallel  track  to  allow  passengers  to 
alight,  who  might  cross  to  either  side  of  the  street,  its  act  in  so  doing, 
rraidering  the  place  appointed  for  passengers  to  alight  dangerous,  so  tar 
excuses  plalntlfTs  failure  to  observe  the  approaching  car  at  reanires  the 
aubmisslon  of  his  negligence  to  the  jnry. 

Goodrich,  P.  J.,  dissenting. 

Appeal  from  trial  term.  Kings  county. 

Action  by  George  Wise  against  the  Brooklyn  Heights  Bailroad 
Company.  From  a  judgment  dismissing  the  complaint  at  the  close 

of  plaintiff's  evidence,  he  appeals.  Reversed.  

Argued  before  GOODRIOH,  P.  J.,  and  CUIXEN,  BABTLBTT, 
HATCH,  and  WOODWARD,  JJ. 

S.  S.  Whitehouse,  for  app^ant. 
John  Lb  Wdls,  for  respondent. 

HATOH,  J.  The  testimony  disclosed  that  the  plaintiff  was  a  pas- 
aenger  upon  the  defendant's  car  for  the  purpose  of  transportation 
from  the  point  where  he  entered  the  car  to  a  trolley  station  (m  Bay 
Bidge  avenue,  between  Tenth  and  Eleventh  avenuea,  in  the  boron^ 
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of  Brooklyn.  Thib  point  is  in  tlie  suburban  section  of  the  borough 
of  Brooklyn,  and  is  comparatively  thinly  populated.  It  is  in  a  long 
block,  and  the  trolley  station  is  not  at  the  point  of  intersection  of 
any  street,  but  was  established  for  the  accommodation  of  passengers 
living  in  that  locality.  The  plaintiff  arrived  at  the  point  of  destina- 
tion at  about  10  o'clock  at  night.  The  car  upon  which  he  was  riding 
did  not  Mitirely  stop,  but  ran  very  slowly, — sofficiently  so  for  the 
plaintiff  to  alight  without  injury.  The  jdaintifC  lived  between  Tenth 
and  Eleventh  avenues,  and,  to  reach  his  habitation,  he  was  required 
to  cross  the  adjoining  track,  upon  which  the  cars  ran  in  an  opposite 
direction.  He  pass^  by  the  rear  end  of  the  car  upon  which  he 
had  been  riding,  and  which  still  continued  in  motion,  reached  the 
first  rail  of  the  second  track,  was  struck  by  the  fender  of  a  car  run- 
ning thereon  at  a  high  rate  of  speed,  and  received  the  injuries  of 
which  comi^int  has  been  made.  The  proof  was  sufficient  to  estab- 
lish negligence  npon  the  part  of  the  defendant  in  the  operation  of 
the  car  which  struck  the  [Aaintiff,  but  the  court  was  of  opinion, 
within  the  rale  laid  down  by  this  court  in  Landrigan  v.  Railroad  Co., 
23  App.  DIt.  43,  48  N.  Y.  Supp.  454,  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  failing  to  observe  the  approach  of  the 
car,  and  for  this  reason  it  dismissed  the  comjdaint. 

While  the  case  in  some  of  its  features  is  quite  similar  to  the  case 
which  controlled  the  action  of  the  court,  yet  in  some  of  its  aspects 
it  is  clearly  distinguishable  therefrom.  In  the  case  relied  upon,  the 
accident,  happened  in  broad  daylight;  and  it  was  evident  that  the 
plaintiff,  in  the  exercise  of  ordinary  care,  ought  to  have  discovered 
and  avoided  the  approaching  car.  In  the  present  case,  the  accident 
ha^^ned  at  night,  and  the  distance  from  which  the  car  might  have 
been  observed  was  not  entirely  clear;  it  being  insisted  by  the  plain- 
tiff that  the  obstruction  of  the  car  from  which  he  had  alighted,  and 
the  surrounding  darkness  after  he  had  passed  it,  rendered  the  grox- 
imi^  of  the  approaching  car  quite  uncertain.  It  appeared  from  the 
testimony  of  the  motorman  upon  the  car  from  which  the  plaintiff 
had  alighted  that  when  the  plaintiff  alighted  the  approaching  car 
was  then  distant  from  eight  to  twelve  hundi'ed  feet,  at  a  time  when 
it  was  visible  to  him.  The  apiHroaching  car  ran  npon  a  descending 
grade,  and,  if  the  plaintiff  saw  it  at  the  time  when  he  alighted,  he 
might  well  have  assumed  that  he  would  be  able  to  cross  the  adjoin- 
ing track  before  it  reached  such  point;  and  the  question  of  whether 
ordinary  prudence  required  him  to  again  look  before  crossing  the 
track  would  have  been  clearly  a  question  for  the  jury.  The  plaintiff, 
however,  testified  that  as  he  passed  the  first  car  he  looked  in  the 
direction  of  the  approaching  car,  but  did  not  discover  its  [»'oximity 
to  him  at  that  time.  Whether  he  should  have  then  seen  that  the 
car  was  in  close  proximity,  and  likely  to  render  the  crossing  dan- 
geronfi,  is  a  matter  which  we  think  presented  a  question  for  the 
jury,  under  all  the  circumstances  surrounding  the  situation.  It  is 
easy  of  deduction,  we  think,  that  a  person,  in  the  light  of  day,  with 
nothing  to  obstruct  his  vision,  ought  to  discover -the  approach  of  a 
oar,  if  he  ased  his  eyesight;  and  yet,  at  the  same  place,  by  reason 
of  darkness  and  the  existing  obscurities,  he  might  not,  in  the  exer- 
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ciee  of  pradence,  determine  that  the  car  was  too  close  to  be  danger- 
ous to  attempt  the  crossing  of  the  track,  and  ander  such  eircam* 
stances  the  question  ought  not  to  be  answered  by  the  court. 

But  there  is  another  view  of  the  case  which  tends  strongly  to  ex- 
cuse the  plaintiflf's  act.  While  it  is  true  that  in  the  thicWy-settied 
parts  of  the  city  the  practical  operation  of  cars  does  not  admit  of 
the  actual  stoppage  of  an  approaching  car  at  a  street  crossing  where 
a  car  ronning  in  the  o^^site  direction  is  at  a  standstill  for  the  par- 
pose  of  permitting  passengers  to  alight,  as  such  stoppage  might  con- 
tinually embarrass  the  traffic  of  the  street,  yet  such  rule  does  not 
apply  in  suburban  localities,  where  the  burden  of  use  of  the  street  is 
practically  limited  to  the  passage  of  cars  thereon,  and  few  vehicles. 
Under  such  circumstances,  the  railroad  company,  in  the  operation 
of  its  cars,  has  the  practical  control  of  the  situation,  and  may,  by 
the  exercise  of  little  care,  make  the  place  where  passengers  are  ex- 
pected to  alight  perfectly  safe,  so  far  as  its  operation  is  concerned, 
with  little  or  no  hindrance  to  any  otiier  persons  or  vehicles  making 
use  of  the  street.  When  a  car  has  come  to  a  BtaudstiU,  or  is  moving 
so  slowly  as  to  permit  persons  to  alight,  and  passengers  do  alight 
at  such  place,  the  railroad  company  is  chargeable  with  notice  that 
the  passenger  thus  alighting  is  as  likely  to  pass  to  one  side  of  the 
street  as  to  the  other;  and  under  such  circumstances  the  company 
ought  to  be,  and  is  Justly,  held  to  a  rigid  degree  of  care  in  making 
the  place  safe  for  the  passenger  to  reach  either  side  of  the  street. 
Under  such  circnmstances,  there  is  scarcely  justification  for  the  com- 
pany to  run  its  cars  at  a  high  rate  of  speed  past  the  standJng  car, 
which  it  knows  is  in  that  position  for  the  purpose  of  permitting  pas- 
sengers to  alight;  and,  as  the  whole  siliiation  is  tiie  creation  of 
the  defendant,  it  ought  not  to  be  excused  for  inflicting  injury  upon 
a  passenger  which  it  has  carried  to  that  point,  unless  such  passen- 
ger be  the  willful  or  heedless  instrument  of  his  own  injury.  Under 
such  conditions,  we  think  it  does  not  establish  any  harsh  role,  or 
mitigate  in  any  sense  the  doctrine  of  ordinary  care,  for  the  passenger 
to  assume  that,  during  the  time  necessary  for  him  to  alight  and 
reach  a  place  of  safety  upon  either  side  of  the  street,  the  defendant 
will  not  make  the  snrronnding  conditions  dangerous  to  him.  We 
think,  therefore,  that  the  conduct  of  the  plaintiff,  under  the  circnm- 
stances of  this  case,  is  to  be  governed  by  tixe  surrounding  conditions, 
measured  by  the  obligation  which  the  defendant  owed  him  to  not 
make  the  place  dangerous,  and  so  far  excuses  his  failure  to  observe 
the  approaching  car  as  requires  the  submission  of  his  negligence  to 
the  scrutiny  of  a  jury.  The  case  of  ThompMson  v.  Railroad  Co.,  145 
N.  Y.  196,  39  N.  E.  709,  is  not  in  contradiction  of  this  view.  The 
attempt  to  cross  the  street  in  that  ease  was  at  a  point  where  tiiere 
were  no  intersecting  streets,  and  no  station  at  which  passengers 
were  expected  to  alight,  and  fhe  car  was  mn  through  a  thicldy- 
settled  locality.  Besides,  the  plaintiff  in  that  case  was  the  heedless 
instrument  of  her  own  injury.  While  we  might  be  willing  to  say 
that  the  doctrine  announced  in  the  Landrigan  Case  would  be  con- 
cliuive,  had  this  accident  ba^ened  in  the  light  of  day,  and  in  a 
thickly-settled  locality,  we  are  not  willing  to  say  that  such  rule 
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should  be  apjdied  to  the  locality  and  the  conditions  which  sur- 
rounded this  accident.  We  conclude,  therefore,  that  the  case  should 
have  been  submitted  to  the  jury;  and  for  this  reason  the  judgmait 
should  be  reversed,  and  a  new  trial  granted. 

Judgment  reversed,  and  new  trial  granted;  costs  to  abide  tbe  event. 

WOODWABD,  J.,  concurs.  CULLEN  and  BABTLETTT,  JJ.,  con- 
cur in  result. 

GOODRICH;  P.  J.  (dissenting).  Stare  decisis  is  my  reason  for 
dissenting  from  the  opinion  of  Mr.  Justice  HATCH.  In  Thompson 
V.  Bailroad  Co.,  145  N.  Y.  196,  39  N.  E.  709,  a  girl  U  years  of  age, 
while  playing  a  game  of  *1  spy"  in  the  street,  was  killed  by  a  passing 
car.  The  court  reversed  a  judgment  against  the  defendant  on  the 
ground  that  the  evidence  clearly  showed  the  person  injured  to  have 
been  guilty  of  contributory  n^ligence.  One  statement  of  the  learned 
judge  who  wrote  the  (pinion  is  singularly  applicable  to  the  present 
controrersy: 

"It  is  Bald  that  she  aaj  bave  heea  deceived  In  reference  to  the  ap^wacfalng 
car  reason  of  Its  speed,  but  sbe  could  not  bave  been  deceived  unleas  she 
saw  It.  Had  she  seen  It  approaching  before  the  other  car  passed,  she  would 
hardly  bave  been  Justified  In  attempting  to  cross  the  street  after  the  first  car 
had  passed  without  again  looking  for  the  approaching  car."  Pages  200,  201, 
145  N.  Y.,  and  page  710,  3»  N.  E. 

In  Laadrigan  t.  Bailroad  Co.,  23  App.  Dir.  43,  48  N.  T.  Sapp.  464, 
we  reversed  a  judgment  entered  upon  a  verdict  in  favw  of  the  plain- 
tiff on  the  sole  ground  that  the  evidence  showed  that  the  plaintiff 
was  guilty  of  contributory  negligence.  Mr.  Justice  Willard  Bartlett, 
writing  the  unanimous  opinion  of  the  court,  said: 

"The  plaintiff  alighted  and  went  around  the  rear  of  the  car,  towards  the  fur- 
ther sidewalk  of  Broadway,  In  order  to  reach  which  It  was  necessary  for  him 
to  pass  over  the  down  track  of  the  railroad  line.  After  he  got  upon  tills  down 
track  he  was  struck  by  the  comer  of  the  dashboard  of  a  mail  car  coming  In 
the  direction  opposite  to  that  pursued  by  the  car  which  he  had  just  left,  and 
was  knocked  over  Into  the  gutter.  Before  he  stepped  on  the  rail  he  says  be 
looked  up  to  see  If  any  car  was  coming,  and  he  saw  no  car.  Broadway  Is 
straight  at  that  point,  and  there  was  nothing  la  the  way  to  prevent  him  from 
seeing  the  approaching  car.  Nevertheless,  he  swears  positively  that  he  did  not 
see  it  until  after  he  stepped  on  the  first  rail  of  the  down  track,  when  he  per- 
ceived It  about  twelve  feet  away.  At  thst  Instant  a  fireman  on  the  opposite 
side  of  the  street  gave  a  warning  cry.  whereupon  the  plaintiff  backed  off  the 
track,  but  not  quickly  enongb  to  avoid  injury." 

The  opinion  declares  that  the  evidence  tended  to  establish  negli- 
gence on  tiie  part  Gt  the  defendant^  but  the  court  also  held  that  the 
plaintiS— 

"Failed  to  sustain  the  burden  wblcb  Uie  law  placed  npon  him,  of  proving  af- 
firmatively that  the  injuries  which  he  sustained  were  not  due  to  hie  own  Im- 
prudent conduct  or  lack  of  care.  Under  the  circumstances,  as  lie  narrates 
them,  it  is  Impossible  to  avoid  the  conclusion  that  If  he  had  looked  up  the 
unobstructed  street,  to  the  extent  and  wittL  the  vigilance  demanded  by  the  ex- 
ercise of  ordinary  prudence,  he  would  certainly  have  perceived  the  car  with 
which  he  collided  a  moment  later.  In  such  a  situation  as  he  occupied,  it  Is  not 
only  necessary  for  a  traveler  to  turn  his  eyes  la  the  direction  from  which  dan- 
ger may  be  expected,  but  he  must  actively  exercise  his  power  of  vision,  and 
not  ste^  tOlndiy  Into  perlL** 
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Mr.  Justice  HATCH  distingaiBhes  that  case  from  t£e  one  at  bar 
because,  as  he  says,  the  Landrigan — 

"Accident  happened  in  broad  daylight,  and  It  was  evident  that  the  plaintiff. 
In  the  exercise  of  ordinary  care,  ought  to  have  discovered  and  avoided  the  ap- 
proaching car.  In  the  present  case  the  accident  happened  at  night  and  the 
distance  from  which  the  car  might  have  been  observed  was  not  entirely  dear; 
It  being  Insisted  by  the  plaintiff  that  the  obstructloii  ot  the  car  from  which  be 
bad  alighted,  and  the  surrounding  darkness  after  he  had  passed  It,  rendered  tbe 
proximity  of  the  approaching  car  quite  uncertain." 

It  is  tme  tiiat  the  accident  in  tbe  present  case  happened  at  night, 
but  the  approaching  car  conld  easily  have  been  seen  by  the  plaintiff 
vrhea  it  was  several  hundred  feet  distant.  The  motorman  of  the  car 
from  which  the  plaintiff  alighted  was  called  as  witness  by  the  plaintiff, 
and  testified  that  he  saw  the  approaching  car  when  it  was  at  Twelfth 
avenue,  which,  as  shown  by  the  diagram  in  evidence,  is  about  1,000 
feet  from  the  trolley-pole  station.  I  think  we  may  assume  that  the 
approaching  car  was  lighted,  as  nothing  to  the  contrary  appears; 
anid  it  was  for  tbe  plaintiff  to  prove  the  absence  of  the  nsoal  lights, 
if  he  relied  upon  such  fact  to  account  for  his  failure  to  see  tiie  car. 
In  addition  to  this,  the  motorman  of  the  car  testified  that  in  his  report 
he  stated  that  "all  electrical  appliances  worked  in  a  first-class  and  sat- 
isfactory manner,"  and  on  the  trial  he  testified  that  this  part  of  his 
report  was  tme.  The  plaintiff  says  that  when  he  rose  from  his  seat 
he  looked,  and  did  not  see  the  car  or  any  lights.  The  testimony  of 
the  plaintiff  at  this  point  becomes  very  important: 

"Q.  Hne  car  was,  you  say,  stin  in  motion  when  you  stepped  off?  A.  It  might 
have  been  a  little  In  motion,  but  Ic  was  virtually  stopped,  sir.  Q.  From  which 
side  of  the  car  did  you  step  off?  A.  Stepped  off  on  the  left  side,  sir,  so  I  could 
get  off  on  the  sidewalk.  Q.  After  you  stepped  off,  Mr.  Wise,  what  did  you  do? 
A.  Well,  I  stood  there  awhile,  and  atter  I  stood  awhile  I  turned,  and  I  siays. 
'I  guess  I  had  l>etter  look  around;*  and  I  looked  ahead,  and  I  seen  no  car,  and 
I  went  about  my  business,  and  I  thought  to  get  to  the  other  side;  and  that 
Is  all  I  recollect,  sir.  Q.  In  order  to  get  to  your  home,  did  you  have  to  cross 
the  Intervening  track?  A.  Yes,  sir;  I  had  to  cross  It  Q.  How  close  to  tbe 
rear  of  that  car  that  you  got  off  did  you  cross?  A.  Wen,  I  must  have  tcea 
within  about  six  feet  of  It.  I  walked  along  a  piece  till  I  started  to  cross.  Q. 
Now,  tell  us  whether  or  not  you  had  stepped  upon  the  other  trac^  when  yon 
were  struck.  A.  Well,  that  ta  what  I  can't  say,  sir.  I  d«i*t  know.  sir.  I 
don't  recollect  It  Q.  What  part  of  your  body  was  struck?  A.  I  conldnt  tell 
you,  sir." 

I  cannot  understand  why  the  plaintiff  did  not  see  tbe  approaching 
car  before  he  alighted,  as  the  motorman  did,  for  he  testified  that  be 
looked  in  its  direction.  After  he  reached  the  ground,  his  eyes  were 
3  or  4  feet  lower  than  those  of  the  motorman  as  he  stood  on  tJie  car, 
but  even  then  the  apiaroaching  car  could  have  been  seen  at  a  great 
distance.  The  diagram  in  evidence  shows  that  on  Ray  Ridge  avoine, 
from  the  scene  of  the  accident  to  Eleventh  avenue^  there  is  an  up 
grade  of  14  inches  in  each  100  feet,  and  that  the  crest  of  the  hill  is 
at  the  intersection  of  that  avenue  with  Ray  Ridge  avenue,  from  which 
the  grade  of  the  latter  avenue  begins  to  descend  at  the  rate  of  9  inches 
in  each  100  feet.  The  place  of  the  accident  was  on  the  up  grade, 
more  than  300  feet  from  the  crest  of  the  hill.  The  eyes  of  the  plaintiff, 
as  he  stood  there  between  the  tracks,  must  have  been  at  least  6  feet 
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from  the  gronnd;  that  Is,  taking  info  account  the  grade,  1  foot  higher 
than  the  crest  of  the  hill,  bo  that  he  coald  look  over  it,  and  down  the 
hill,  beyond  Eleventh  avenue.  The  headlight  of  a  trolley  car,  by 
common  observation,  is  at  least  3  feet  above  the  ground.  Without 
any  very  nice  mathematical  calculation,  but  with  the  aid  of  the  dia- 
gram above  mentioned,  it  is  easy  to  see  that  a  straight  line  drawn 
from  this  position  of  the  plaintiff's  eyes,  5  feet  above  the  ground, 
and  intei^ecting  the  crest  of  the  hill,  would,  if  continued,  meet  a  point 
3  feet  above  the  Borface  of  tiie  down  grade  on  Bay  Bidge  avenne  (1.  e. 
the  headlight  of  an  approaching  car),  more  them  1,000  ieet  beyond 
the  plaintiff  as  he  stood  between  the  tracks.  This  does  not  take  into 
consideration  any  of  the  lights  of  the  approaching  car,  with  the  excep- 
tion of  the  headlight^  but  it  is  apparent  that  the  upper  lights  could 
have  been  seen  at  a  still  greater  distance.  The  evidence  shows  that 
the  car  was  approaching  at  a  rapid  rate,  but  there  must  have  been 
a  considerable  period  of  time  during  which  the  plaintiff,  as  he  stood 
between  the  tracks,  could  have  seen  this  car,  if,  in  the  above-quoted 
language  of  Mr.  Justice  Willard  Bartlett,  "he  had  looked  up  the  nn- 
obstracted  street  to  the  extent  and  with  the  vigilance  demanded  by 
tiie  exercise  of  ordinary  prudence."  If  the  obstruction  referred  to 
by  Mr.  Justice  HATCH  was  the  car  from  which  the  plaintiff  alighted, 
he  should  have  taken  particular  care  before  passing  from  behind  it 
and  over  onto  the  other  track.  It  is  stated  by  Mr.  Beach,  in  his 
treatise  on  Contributory  Negligence,  at  section  183,  that  "where  the 
view  is  obstructed,  or  where  for  any  other  reason  it  is  difficult  for 
ttie  travder  to  assure  himself  that  no  train  is  approaching,  he  is  re- 
quired to  be  particulariy  careful."  But  even  this  excuise  seems  to  be 
taken  from  him  by  his  snbsequent  testimony.  He  said  that  he  looked 
whUe  he  was  behind  the  car,  and  then  walked  into  the  space  between 
the  two  tracks.  His  testimony  at  this  point  of  the  cross-examination 
was  as  follows: 

"Q.  And  did  you  look  while  you  were  In  between  the  two  tracks? 
A.  Of  course  I  did,  sir.  Q.  And  did  yon  look  up  the  track  again?  A.  No;  I 
walked  a  Uttle  further,  and  I  crossed  the  street  across  the  track.  Q.  The  ques- 
tion I  asked  yon  was,  did  yon  look  after  yon  got  between  the  two  tracks? 
A.  I  did.  sir.  Q.  And  what  did  yon  see  then?  A  I  seen  nothing.  Q.  Yon 
were  then  how  dose  to  the  track  on  which  the  car  was  that  stmck  yon?  A 
About  three  or  foot  feet  Q.  And  then  yon  walked  onto  the  track?  A  To 
cross  It;  yes,  sir." 

The  evidence  shows  that  when  the  plaintiff  was  struck  the  rear 
ends  of  the  passing  cars  were  only  6  or  8  feet  apart,  and  that  the- 
plaintiff  was  struck  by  the  side  of  the  car,  or  the  side  of  the  fender, 
before  he  had  actually  gotten  on  the  track  which  he  was  about  to- 
cross.  It  is  incredible  that,  if  he  looked,  he  could  not  see  the  ap- 
proaching car,  and  the  familiar  rale  has  especial  application  here. 
Either  he  did  not  look,  and  so  was  negligent  or  if  he  looked,  and  did 
not  see  the  car  when  it  was  where  he  could  not  fail  to  see  it  if  he 
"actively  exercised''  his  power  of  vision,  he  was  equally  n^ligent. 
Frcnn  this  dilemma  I  can  see  no  escape  for  him. 

In  Hickman  v.  Bailroad  Co.,  36  App.  Div.  376,  56  K.  Y.  Bupp.  761, 
the  court,  speaking  through  Mr.  Justice  Woodward,  said  (pages  878> 
879, 86  App.  Div^  and  pages  752, 753,  66  N.  Y.  Supp.): 
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**It  Is  not  enough  that  the  plaintiff  should  merely  look  in  both  directi(»u; 
■be  must  look  for  the  purpose  of  seeing  if  there  is  danger;  and  if  her  rate  of 
progress  In  passing  over  the  danger  point  is  so  slow  that  a  car,  In  traveling  at 
a  reasonable  rate  of  speed,  may  be  reasonably  expected  to  have  come  within 
Tlew,  and  In  such  a  position  as  to  cause  danger,  she  is  not  excused  from  the 
dnty  of  using  her  eyes  because  she  may  at  some  preTloos  time  have  diacbuged 
this  duty." 

There  is  another  riew  of  this  case  which  has  impressed  me,  and  this 
arises  from  the  remarks  of  the  learned  justice  before  whom  the  case 
was  tried,  which  appear  in  the  course  ol  the  examination  of  Danpaey , 
the  first  witness  calleil  by  the  plaintiff,  and  motorman  of  the  car 
which  struck  the  plaintiil.  He  testified  that  he  did  not  see  the  plain- 
tifC  until  his  car  stmck  him,  and  that  he  was  stnick  with  the  side  of 
the  fender  or  dashboard;  that  tlie  car  was  going  so  fast  tbat  it  went 
100  feet  after  the  accident;  that  the  front  of  his  car  was  abont  even 
with  the  rear  of  the  other  car  at  the  time  of  the  accident.  Dempsey 
had  made  two  sworn  written  reports  of  the  accident  to  the  defendant, 
— one  on  the  night  of  the  accident,  and  another  two  days  after,  in 
which  he  said  that  his  car  was  going  at  less  than  its  ''regular  gait"; 
that  he  brought  it  to  a  stand  within  6  feet  from  the  place  of  the  ac- 
cident; that  at  Twelfth  avenue,  which,  as  above  stated,  in  700  feet 
from  Eleventh  avenue,  he  saw  the  other  car,  and,  as  he  was  then  on  a 
down  grade,  shut  off  the  power  and  half-set  the  brake;  and  that  "just 
as  my  forwai*d  dashboard  was  even  with  car  4202  rear  dashboard, 
and  without  seeing  him  coming,  a  man  fell  against  my  fender,  the 
inside, — that  is,  he  fell  against  the  inside  of  tiie  fender  nearest  the 
car  4202."  He  also  testified  at  the  trial  that  these  statements  con- 
tained in  his  sworn  reports,  so  far  as  they  related  to  the  speed,  brake, 
and  the  stumble  of  the  plaintiff,  were  false,  and  that  he  made  them 
at  the  request  of  the  defendant's  claim  agent,  in  order  to  save  himaelf 
from  being  discharged,  but  that  it  was  true  IMt  the  plaintiff  fell 
against  the  fender,  and  that  he  staggered  from  behind  the  oth^  car, 
and  fell  against  the  side  bar  of  the  fender.  After  the  discharge  of  the 
witness  from  the  defendant's  employ,  about  six  months  after  the  ac- 
cident, he  voltmteered  to  tell  the  plaintiff  and  his  counsel  that  his 
statements  were  false,  and  he  so  testified  at  the  trial.  But  he  also 
testified  that  at  the  top  of  the  grade,  at  Eleventh  avenue,  all  the  wa; 
down  to  the  place  of  the  accident,  he  was  ringing  his  gong.  It  was 
not  singular  that  the  spectacle  of  a  witness  of  this  character  imj^essed 
the  learned  trial  judge  with  the  unreliability  and  falsity  of  his  testi- 
mony, as  shown  by  the  record.  While  it  is  true  that  the  credibility 
of  a  witness  is  matter  for  the  jury,  and  not  for  the  court,  occasions 
may  sometimes  arise  where  a  witness  is  so  utterly  and  manifestly 
unworthy  of  belief  as  to  influence  in  some  degree  the  action  of  the 
trial  court.  Whether  this  is  such  a  case  is  not  Important,  for  the  ap 
pellate  court  may  properly  consider  ail  the  evidence,  and  give  to  each 
witness  and  all  the  facts  their  proper  weight,  and  decide  whether 
there  is  any  evidence  to  suppm-t  a  vexdict.  If  we  reject  the  testimony 
«f  Dempsey  as  wholly  unreliable,  the  case  is  atrif^ed  of  much  teati- 
mony  produced  to  sustain  the  plaintiff's  tiieories.  Aside  from  tiie 
plaintifTs  testimony  already  cited,  there  remains  only  evidence  to 
■how  that  the  approaching  car  was  proceeding  rapidly,  and  that  the 
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gong  was  not  Bonnding.  It  1b  true  that  a  juiy  might  have  Ymn  Justi- 
fied in  finding  that  the  plaintiff  looked,  but,  in  the  light  of  the  principle 
already  referred  to,  there  was  no  evidence  to  overcome  the  presump* 
tion  that  if  he  looked  he  did  not  see  the  approaching  car;  for  he 
testifies  that  he  did  not  see  it,  although  it  mast  have  been  in  plain 
sight  when  he  came  out  from  behind  his  own  car.  I  do  not  consider 
this  inconsistent  with  Luhrs  t.  Bailroad  Co.,  18  App.  Div.  126,  42 
K.  Y.  Sapp.  UOl,  in  which  this  court  held  that: 

"Where  one  or  two  competent  witnesses  testify  to  facts  not  Incredible,  whlcli. 
It  belleTed  by  tbe  jury,  would  entitle  the  party  to  a  verdict,  the  party  cannot 
be  deprived  of  hiB  right  to  go  to  the  Jnry  because  the  witnesses  who  contra- 
Ulct  his  evidence  are  more  numerous,  only  remedy  to  the  party  aggrieved 
Is  to  move  to  set  aside  the  verdict." 

Here  there  was  evidence  whidi  clearlj  showed  that  the  Injury  to 
the  plaintifl  was  occasioned  by  his  own  negUgence,  irrespectlTe  of 
the  question  whether  the  defendant's  car  was  proceeding  at  unusual 
speed,  and  without  sounding  the  gong,  which  alone  would  not  be  suffl- 
oient  to  justify  a  verdict  against  the  defendant  I  think  the  judg- 
ment should  be  alDnned. 


PEOFLB  ex      MBTBBS  r.  DILLON  et  aL 
(Supreme  Oonrt,  Appellate  Division,  Second  Department   December  12,  1899.) 

L  HAMDAMUft— CORTBOVEBTINO  APFTDWIT— BfFBCT. 

Where  a  statement  in  the  affidavit  for  mandamus  Is  controverted  by  an 
affidavit  In  defense,  the  latter  must  be  assumed  to  be  true. 
Si,  Mdnicifal  C!orpobation8— Patrolmen— Removal. 

New  Bocbelle  Olty  Charter,  §§  114,  256,  continues  the  patrolmen  of  tbe 
former  village  aa  a  part  of  the  police  force  of  the  dty,  and  section  119  miH 
Tides  for  tbebr  remorval  only  for  incompetency  or  misconduct,  after  written 
charges,  notice,  and  bearing  before  the  police  commissioners.  Held,  that 
a  village  patrolman  could  not  be  removed,  and  his  position  filled  by  the 
appointment  of  another,  except  for  incompetency  or  misconduct,  aa  the 
charter  provides,  though  he  had-  previously  applied  to  tbe  police  commla- 
■loners  for  the  position  of  patrolman  under  the  city  government. 

Appeal  from  special  term,  Westchester  county. 

Application  for  mandamus  by  the  people,  on  the  relation  of  Charles 
F,  Meyers,  against  Michael  J.  Dillon,  mayor  of  the  city  of  New 
BocheUe,  and  others,  to  compel  relator's  reinstatement  as  a  patrol- 
man of  such  city.  From  an  order  directing  the  issuance  of  a  per- 
emptory writ,  d^endants  appeal.  Affirmed. 

Argued  before  GOODKIOH,  F.  and  GUILEK,  BABTLETT, 
HATCH,  and  WOODWABD,  JJ. 

Michael  J.  Tiemey,  for  appellants. 
J.  Addison  Young,  for  respondent. 

GOODKICH,  F.  J.  The  city  of  New  Bochelle  was  incorporated  by 
ebapter  128  of  the  Laws  of  1899,  which  became  a  law  March  24th. 
Section  254  provided  that  the  corporation  known  as  the  ''Village  of 
New  Bochdle,"  which  had  previously  existed,  cdiould  be  dissolv^  on 
the  fourth  Tuesday  at  Ap^  (25th},  when  the  terms  of  office  of  all 
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officers  of  the  Tillage  should  expire,  except  as  otherwise  provided  in 
the  actf  and  that  the  duties  and  obligations  of  the  village  should 
then  be  imposed  upon  the  city.  Section  266  provided  that  the  police 
commiBBioners  of  the  village  should  be  the  police  commissioners  of 
the  city,  and  that  "the  police  ofBcers  and  patrolmen  of  said  village 
shall  be  the  police  officers  and  patrMmen  of  said  city."  Section  239 
provided  that  the  first  election  of  city  ofBcers  should  be  on  the  third 
Tuesday  of  April  (18th).  Section  10  provided  that  among  the  offi- 
cers of  the  city  there  should  be  "not  to  exceed  ten  patrolmen,"  Sec- 
tion 114  provided  that  "the  patrolmen  of  the  village  of  New  Rochdie 
shall,  from  the  time  this  act  takes  c^ect,  be  *  *  *  patrolmen  of 
the  city  of  New  Bochelle,  and,  with  the  patrolmen  to  be  appointed 
by  the  board  of  police  commissioners,  shall  constitute  the  police  force 
of  the  said  city."  Section  119  provided  for  the  removal  of  any  mem- 
ber of  the  police  force  for  incompetency  or  misconduct,  after  written 
charges,  notice,  and  hearing  before  the  police  commissioners.  The 
relator,  Meyers,  was  appointed  a  patrolman  of  the  village  April  15, 
1896,  and  served  continuously  down  to  May  31,  1899.  On  April  24th 
he  subscribed  and  filed  with  the  city  clerk  his  oath  as  a  patrolman 
of  the  city,  and  was  paid  for  his  services  down  to  May  Slat,  when 
he  was  informed  by  the  chief  of  police  that  his  services  were  re- 
quired no  longer,  and  that  he  was  no  longer  in  the  service.  Subse- 
quently, his  Bhield  was  taken  from  him.  The  ground  of  this  acticm 
was  stated  as  follows:  The  relator  swears  that  on  May  17th,  at  a 
meeting  of  the  police  commissioners,  he  was  requested  to  and  did 
sign  a  paper  addressed  to  them,  as  follows:  *%  the  undersigned, 
do  hereby  respectfully  make  application  for  appointment  as  patrol- 
man of  the  city  of  New  Rochelle.  Dated  May  17, 1899."  The  relator 
claims  that  he  was  persuaded  improper^  to  sign  the  application  by 
a  statement  that  it  was  a  mere  matter  of  form,  but,  as  the  affidavit 
of  Mr.  Dillon,  the  mayor  of  the  city,  contradicts  this  statement,  we 
must  assume  on  this  appeal  that  the  latter's  affidavit  is  true.  After 
the  relator  signed  the  paper,  it  appears,  at  a  meeting  of  the  board 
of  police  commisaioners  held  May  17th,  the  following  occurred: 
"Application  of  Charles  Meyers  for  appointment  as  patrolman  of 
the  city  of  New  Eochelle,  N.  Y.,  was  read,  and  on  motion  it  was  voted 
that  the  application  for  said  appointment  be,  and  hereby  is,  denied; 
the  roll  csdl  showing  the  following  vote:  Ayes,  Coe,  Manning,  £hn- 
met;  nays,  none." 

By  his  ajfjplication  the  relator  waived  none  of  his  rights  under  the 
charter,  and  the  action  of  the  police  commission««  was  without  au- 
thority, and  illegal.  The  act  in  explicit  terms  continued  the  relator 
in  office,  subject  only  to  removal  for  incompetency  or  misconduct, 
and  it  is  not  alleged  that  any  such  proceedings  were  taken.  That 
the  police  commissioners  have  made  10  appointments  makes  no  dif- 
ference. They  had  no  x>ower  to  make  any  appointment  which  sup- 
ped or  filled  the  position  of  the  relator.  It  is  not  necessary  for  us 
to  designate  which  of  the  10  appointments  of  patrolmen  was  illegal, 
nor  have  we  sufficient  evidence  to  enable  as  to  do  M.  It  do»  not 
appear  whether  any  person  was  appointed  Bpeclflcally  to  fill  the  posi- 
tion of  the  relator.  It  is  not  a  case  where  a  single  offlcor  is  under 
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confiideration,  as  in  Peoide  t.  Goettlng,  133  K.  T.  569,  30  N.  E.  968, 
where  the  office  was  that  of  the  clerk  of  a  district  iwlice  court,  and 
it  waa  held  that  the  remedy  waB  by  quo  warranto  instead  of  by  man- 
damns,  on  the  ground  that  the  office  was  already  filled  by  a  person 
claiming  under  color  of  right,  and  drawing  salary.  The  charter  act 
found  the  relator  in  office  as  a  patrolman  of  the  village,  and  in  express 
terms  continued  him  as  a  patrolman  of  the  city.  The  attempted  ei- 
dasion  of  him  therefore  was  illegal  and  void. 

It  foUowa  that  the  order  ahoold  be  affirmed,  with  costs.  All  con- 
cur. 


ALEXANDER  v.  GBEAMEB,  Sheriff. 

(Supreme  Court,  Appellate  Division,  Second  Department   December  12,  1899.) 

1.  HoinT  DKPosrTBD  as  Baii:*— Attachmbnt— BuFpLxmrTART  PBooBBDnros— 
Fathxht  or  Bail  to  Plaintiff. 

Wliere  cme  dep<MBlts  money  with  the  sheriff  as  bail  for  another  in  an  at- 
tadunent  against  a  Judgment  debtor  In  supplementary  proceedings,  and 
the  sheriff  pays  the  money  to  the  plaintiff  in  such  proceedings  under  an 
order  treating  it  as  the  debtor's,  the  depositor  cannot  recover  the  money 
from  tbe  sheriff  vheu  It  Is  not  shown  that  the  attachment  proceedings  are 
terminated  so  as  to  release  the  money,  though  the  order  la  no  protection  tor 
such  payment. 

&  Bake— Triai/— DiREGTioiT  OF  Verdict— Dismissal. 

Where  one  sues  for  money  deposited  with  a  sheriff  as  ball  in  attach- 
ment against  a  debtor  in  supplementary  proceedings,  and  falls  to  prove 
that  the  attachment  proceedings  are  terminated,  a  ^^ict  should  not  be 
Erected,  bat  the  complaint  should  be  dismissed  without  prejudice. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Samuel  Alexander  against  Frank  D.  Creamer,  sherifT. 
From  a  judgment  for  Pendant,  plaintiff  appeals.  Modified. 

Argued  before  GOODBIGH,  P.  J.,  and  CULLEEN,  BABTLETT, 
HATCH,  and  WOODWAKD,  JJ. 

John  R  Farrar  (James  F.  Quigley,  on  the  brief),  for  appellant. 
Charles  H.  Hyde,  for  re^ndent. 

CdLLEN,  J.  ThB  action  was  bronght  to  recover  the  sum  of  |50, 
deposited  with  Hie  sheriff  tilie  plaintiff's  asBignor  In  lieu  <d  bail 
on  an  attachment  granted  agajhi3t  one  Robert  Cuddy  in  proceedings 
Bopplementary  to  execution.  Tbs  recdpt  ran  in  this  form: 

"Becelved  from  Frederick  Hunecke  [plaintiff's  assignor]  tbe  sum  of  fifty  (60) 
dollars  as  deposit  of  ball  set  in  the  above  case,  as  called  for  on  an  order  of  at- 
tachment against  Judgment  debtor,"  etc.   Signed,  "Franlc  D.  Oreamer,  Sheriff." 

The  defendant  paid  this  money  over  to  the  plaintiff  in  the  supple- 
mentary proceedings  under  an  oi'der  made  therein  by  the  county 
judge.  The  order  did  not  assume  to  apply  the  money  in  satisfaction 
of  any  fine  imposed  on  tbe  judgment  debtor  for  contempt,  but  as 
l>eing  the  property  of  the  judgment  debtor,  and  hence  applicable  to 
the  payment  of  his  debt. 

That  either  in  civil  or  criminal  proceedings  money  deposited  as 
bail  may  be  applied  to  the  satisfaction  of  obligations  to  secure  which 
the  defendant  1b  held  to  bail,  regardless  of  the  rights  of  third  par- 
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ties  to  the  money,  eeeiDB  settled  authority.  Salter  r.  Weiner,  6 
Abb.  Prac.  191;  Hermaim  t.  Aarouaon,  3  Abb.  Prac  (N.  B.)  391; 
People  T.  Laidlaw,  102  N.  Y.  588,  7  K.  E.  910.  Therefore,  had  this 
money  been  taken  to  pay  a  fine  imposed  on  the  judgment  debtor 
for  his  contempt,  we  assume  that  the  claim  of  the  plaintiff's  assigDor 
could  not  have  been  permitted  to  defeat  such  application.  Bat  the 
order  under  which  the  money  was  paid  to  the  sheriff  by  the  judgment 
creditor  was  not  of  this  character.  It  assumed  to  treat  the  fund  on 
deposit  with  the  sherifl  &b  the  money  of  the  defendant  in  the  sup- 
plementary {HTOceedings.  The  receipt  given  by  the  sheriff  shows  that 
the  money  was  not  the  property  of  that  defendant,  but  of  the  fdain- 
tlff's  assignor,  and  the  order  is  not  a  {votection  for  such  payment 
But  the  record  before  us  fails  to  show  any  order  terminating  the  at- 
tachment proceedings  so  as  to  release  the  money  deposited  with  the 
sheriff.  On  this  ground  the  learned  trial  court  correctly  held  that 
the  action  could  not  be  maintained.  We  think,  however,  it  was  er- 
roneous to  direct  a  verdict  for  the  defendant.  The  proper  course 
was  to  dismiss  the  complaint,  but  not  on  the  merits. 

The  judgment  af^aled  from  should  be  modified  so  that  the  dis- 
missal of  the  complaint  shall  not  be  on  the  merits,  and,  as  thus  modi- 
fied, affirmed,  without  costs  of  the  appeal  to  either  party.  All  con- 
cur. 


DOWNING  T.  WHITNEY  et  aL 
(Supreme  Oonrt  Appellate  DIvIbIoq,  Second  Department   December  12,  189B.) 

1.  Ifbakb  Pbrbons— Committbe— Accoustihg— Dibcharqb— Eqihtt. 

After  the  death  of  an  Incompetent  person,  a  court  exerdslng  equity 
Jariadiction  may,  without  statutory  authority,  on  petition  of  the  commit- 
tee of  sQcb  person,  order  an  accounting  and  settlement  of  the  trust,  though 
a  special  proceeding  Is  provided  by  statute  under  which  tmsteei  nu^  be 
discharged  from  their  trusts. 

%.  Bakb. 

Under  Code  Civ.  Proc.  {  2344,  providing  that,  when  an  Incompetent  per- 
son dies,  the  power  of  bis  committee  shall  cease,  and  the  decedent's  estate 
mnst  be  administered  the  same  as  If  the  committee  had  not  been  apiwlnted. 
It  Is  the  duty  of  the  committee  to  raider  an  accountlns  of  Us  trust,  as  the 
death  does  not  relieve  him  absolutely  from  hla  trust,  but  merelf  terminates 
bis  power  over  the  property. 

Appeal  from  special  term,  Kings  county. 

Action  by  Richard  Downing,  as  committee  of  the  person  and  es- 
tate of  Darling  B.  Whitney,  deceased,  an  incompetent,  against  Ed< 
win  B.  Whitney  and  others.  From  a  judgment  for  costs  on  the  over- 
riding of  a  demurrer,  defendants  appeal.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  GULLBN,  BAfiTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Edward  Cromwell,  for  appellant. 
Halstead  H.  Frost,  Jr.,  for  respondent. 

WOODWABI),  J.  Richard  Downing,  as  committee  of  tbe  person 
and  estate  of  Darling  B.  Whitney,  an  incompetent  person,  bnni^t 
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this  action  for  an  accounting  as  8a<^  committee.  Thei  plaintiff  is 
one  of  the  incompetent  person's  administrators.  The  appellant  de- 
murred to  ttie  comjdalnt  on  tlie  ground  that  the  plaintiff  bad  no  legal 
capacity  to  sue  for  the  purpose  of  an  accoontii^,  the  Code  of  Civil 
Procedure  providing  (section  2344)  that: 

"Where  a  person  of  whose  property  a  committee  has  been  appointed,  as  pre- 
scribed In  this  title,  dies  during  his  Incompeten'iy,  the  power  of  the  committee 
ceases;  and  the  property  of  the  decedent  must  be  administered  and  disposed 
of ,  as  if  a  committee  had  not  been  appointed." 

ThiB  demurrer  vraa  overruled,  the  learned  court  holding  that: 

"The  Incompetent  having  died,  the  power  of  the  committee  ceases,  and  it 
Is  tals  dn^  then  to  account  in  a  le^al  iwoceedlng.  See  In  re  Ft^el,  8  App. 
Div.  400,  40  N.  Y.  Supp.  &47.  This  Is  what  plaintiff  here  seeks  to  do,— noth- 
ing more.  Tme,  he  could  have  resorted  to  a  special  proceeding  for  that  pnz^ 
pose;  but  since  there  is  a  receiver  as  well  as  administrators,  all  of  whom  aze 
parties  to  this  action,  it  Is  possibly  better  that  all  qnestiMis  be  detezmlned  hi 
an  action  for  an  accounting." 

In  this  opinion  we  are  disposed  to  concur.  It  was  clearly  the  duty 
of  the  plaintiff  to  account,  the  Code  of  Civil  Procedure  Intending 
merely  that  his  power  over  the  property  should  cease,  not  that  the 
death  of  the  incompetent  should  relieve  him  absolutely  of  the  trust ; 
and,  while  we  are  not  disposed  to  say  that  this  is  the  best  practice  (In 
re  Grout,  83  Hun,  25,  31  N.  Y.  Supp.  602),  we  think,  under  the  cir- 
cnmstances,  it  would  serve  no  good  purpose  to  reverse  this  judgment. 
While  the  Revised  Statutes  and  the  present  Code  anthorize  a  pro- 
ceeding by  petition  for  the  discharge  of  a  trustee,  yet  there  is  noth- 
ing in  the  statntes  or  the  present  Code  provision  which  assumes  to 
take  away  any  of  the  powers  which  a  court  of  chancery  possessed, 
and  which  are  now  exercised  by  the  supreme  court.  In  re  Lofthouse, 
3  App.  Div.  139,  38  N.  Y.  Supp.  39.  The  court  of  chancery  always 
possessed  power  to  entertain  a  proceeding  by  bill  to  appoint,  re- 
move, or  discharge  a  trustee,  and  to  compel  him  to  account.  Tiff. 
&  B.  Trusts,  p.  392;  Leggett  v.  Hunter,  25  Barb.  81.  In  particular 
cases,  where  the  power  extended  to  collect  debts  and  receive  the 
personal  estate,  it  was  doubted  if  the  trustee  could  be  discharged 
upon  petition.  In  re  Van  Wyck,  1  Barb.  Ch.  565.  As  the  court  has 
jurisdiction  of  the  snbject-matter,  a  proceeding  wliich  brings  all  of 
the  parties  in  interest  before  it  will  enable  the  court  to  imike  the 
proper  decree.  2  Perry,  Trusts,  920  et  seq.  The  action  is  of  an 
equitable  nature,  and  the  court  may  be  safely  depended  upon  not  to 
permit  an  abuse  in  the  matter  of  costs.  The  codifiers  say,  in  refer- 
ence to  the  provisions  of  the  Code  of  Civil  Procedure  in  matters  af- 
fecting incompetent  p^ons,  that  they  have  carefully  endeavored  "to 
avoid  inserting  statutory  restrictions  upon  the  courts  tending  to  de- 
prive them  of  any  part  of  the  large  discretion  now  resting  in  them, 
which  it  is  necessary  to  preserve  for  the  benefit  of  the  unfortunate 
individuals  to  whom  this  title  applies."  Bee  In  re  Lofthouse,  supra. 
In  the  absence  of  any  specific  direction  by  the  Code,  there  is  no  doubt 
of  the  inherent  right  of  this  court  to  entertain  this  action.  The 
judgment  appealed  fr<xu  shonld  be  afQrmed. 

Judgment  affirmed,  without  cmtB  of  this  appeal.  AU  concur. 
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RANKEN  T.  DONOVAN  et  aL 
(Supreme  Court,  Appdlate  Division,  Second  Department  Deconber  12,  ISBB.) 

1.  Direction  of  Vkbdiot — Request — Submibsiob'  to  Jdbt — Rioer — Waitbr. 
ItequeBt  for  direction  of  a  verdict  witbout  a  sutmequent  request  to  go  to 
the  jury  Is  a  waiver  of  the  right  to  go  to  ^  Jnzy. 

3.  Samb— Deeds— Credibility  op  Witmesseb. 

In  ejectment,  defendants,  claiming  und^  a  prior  deed  from  the  common 
ancestor  to  her  daughter,  proved  by  two  wltneases,  without  ccmtradlctl(m. 
that  the  ancestor  bad  deeded  the  property  to  her  daughter  with  a  parol  ' 
reservation  of  a  life  use,  and  tbat  after  delivery  to  the  grantee  the  deed  was 
given  to  one  of  the  witnesses  as  custodian,  who  was  not  to  record  It  ontil 
after  the  grantor's  death.  In  a  subsequ&nt  litigation  between  the  grantor 
and  the  custodian  both  witnesses  had  testified,  but  had  omitted  to  make 
mention  of  this  transaction.  The  grantor  had  retained  possession  for 
many  years  prior  to  her  death,  and  had  leased  the  proper^.  Meld,  that 
though  the  circumstances  entitled  plalntitF  to  go  to  the  jury  on  the  qu^ 
tlon  of  the  credibility  of  the  witnesses,  yet  where  he  failed  to  request  it, 
and  waived  his  right,  by  requesting  a  verdict  to  be  directed  In  his  own 
tevor,  the  court  properly  directed  a  verdict  for  d^endants. 

&  8au— Dkeds— Tbstambhtabt  Dsvtsb— Ozftb. 

A  voluntary  deed  to  .the  grantor's  daughter,  accompaiUed  bj  a  pared 
agreement  to  allow  the  grantor  to  retain  possession,  not  to  be  recorded 
until  after  the  grantor's  death,  and,  though  Immediately  delivered,  to 
be  held  by  a  custodian  until  that  time,  was  not  a  testamentary  dispoeltioa 
of  the  property,  but  an  absolute  gift,  the  donor  relying  on  the  ■ssarance  ot 
the  donee  to  allow  her  to  retain  possession  during  life. 

L  DSBDa— DBLIVBRY— SnnSEQDENT  Dbvisb. 

Where  a  deed  Is  delivered  to  a  custodian  with  Instruction  to  deliver  to 
the  grantee  on  the  grantor's  death,  the  title  vests  at  time  of  delivery  to  the 
custodian,  and  takes  precedence  over  a  subsequent  devise  of  the  same 
property  by  the  grantor. 
6.  Same— ISTBNT— Evidekcb. 

Subsequent  deeds  and  mortgages  by  a  grantor  after  tbe  conv^ance  of 
her  property,  though  she  remains  in  possession,  are  not  admlasiUe  to  ihor 
ber  Intent  In  making  the  conveyance. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Henty^  Benton  Iteinken  against  Michael  Donovan  and 
Cartwright  McBride,  as  tnistees  under  the  will  of  Bessie  G.  DonoTan, 
deceased,  and  others.  From  a  jndgment  for  defendants,  and  from  an 
order  denying  a  new  trial,  {daintiff  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ, 

Jesse  Johnson,  for  appellant.  * 
•George  G.  Refolds,  for  respondents. 

WILLABD  BARTLETT,  J.  This  is  an  action  of  ejectment, 
bronglit  to  recover  possession  of  the  premises  known  as  "No.  163  Lee 
Avenue,"  in  the  borough  of  Brooklyn.  The  plaintiff  claims  title  under 
the  will  of  his  grandmother,  Lydia  W.  Ranken,  which  devised  to  hhn 
this  property,  and  also  No.  347  Keap  street.  That  will  was  executed 
on  March  31,  1893.  The  testatrix  died  on  February  11,  1895,  aged 
78  years.  The  defendants  other  than  those  who  were  sued  as  under- 
tenants of  the  property  in  controversy  are  Michael  Donovan  and  Cart- 
wright  McBrlde,  who  daim  title  as  trustees  under  the  last  will  and 
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testament  of  Bessie  0.  DonOTan^  deceased.  Bessie  G.  Donovan  was 
a  daughter  of  I^dia  W.  Banken,  and  tlie  defense  is  tliat  on  September 
18,  1884,  Mrs.  Banken  conveyed  tlie  surmises  to  this  daughter  by  a 
deed  duly  executed,  acknowledged,  and  delivered,  so  that  when  Mrs. 
Banken  made  her  will  in  1893  she  bad  no  interest  in  the  property  to 
devise  to  the  plaintifT  or  any  one  else.  The  defendants  admit,  how- 
ever, that  by  an  agreement  with  the  grantee  her  daughter,  Mrs.  Bank- 
en, was  allowed  to  retain,  and  did  retain,  possc^ssi'on  of  the  property. 
A  strong  case  was  presented  in  support  of  this  defense.  According 
to  the  testimony  of  Mr.  David  Teese,  a  reputable  member  of  the  bar, 
vho  was  present  at  the  execution  and  delivery  of  the  deed  in  Septem- 
ber, 1884,  whereby  the  house  and  lot  No.  163  Lee  avenue  vere  trauft- 
ferred  to  Mrs.  Donovan,  two  other  pieces  of  property  were  conveyed 
to  Mrs.  Donovan  at  the  same  time,  and  a  fourth  piece  was  deeded  to 
her  infant  child.  Mrs.  Banken  expressed  apprehension  lest  some  of  her 
other  children  might  attempt  to  break  her  will  if  she  made  one  in  favor 
of  Mrs.  Donovan,  but  remarked  that  they  would  know  nothing  about 
what  she  had  done  if  deeds  were  made  and  were  kept  off  record  until 
after  her  death.  Mr.  Teese  advised  her  that,  if  she  made  the  deeds, 
she  could  not  retain  absolute  control  the  proper^,  but  would  hare 
to  rely  on  Mrs.  Donovan  to  permit  her  to  have  the  use  and  enjoyment 
thereof.  This  Mrs.  Donovan  said  she  was  willing  to  do.  They  then 
agreed  to  let  Mr.  McBride,  who  was  an  old-time  friend  of  tEe  family, 
act  as  custodian  of  the  deeds;  and,  after  the  deeds  were  executed 
and  actually  delivered  to  Mrs.  Donovan  and  her  child,  Mr.  McBride 
took  the  instruments,  and  kept  them,  without  ever  placing  them  oa 
record  until  after  Mrs.  Banken's  death.  Mr.  Teese's  account  of  the 
transaction  is  corroborated  by  Mr.  McBride,  and  is  confradicfed  by 
no  one.  Kor  was  the  credibility  of  these  witnesses  iu  any  wise  ques- 
tioned, except  by  reason  of  the  fact  that  th^  had  omitted  to  make 
any  mention  (A  these  deeds  conveying  the  property  to  Mrs.  Donovan 
in  a  litigation  which  arose  in  1886  between  Mrs.  Banken  and  Mr.  Mo- 
Bride.  In  1880  a  suit  was  brought  in  the  city  court  of  Brooklyn  by 
Lydia  W.  Banken  against  Cartwrlght  McBride  to  set  aside  a  lease 
of  eight  pieces  of  Brooklyn  property  (including  No.  .163  Lee  avenue) 
for  |2,000  a  year  for  a  period  of  10  years,  which  Mrs.  Banken  alleged 
had  been  obtained  from  her  by  fraud  and  concealment  on  the  part  of 
McBride.  Both  Mr.  Teese  and  McBride  were  witnesses  on  that  trial, 
but  neither  of  them  then  said  anything  about  the  deeds  to  Mrs,  Dono- 
van, which  had  been  made  back  in  1884,  and  left  in  McBride's  hands 
after  delivery,  as  already  stated.  Although  there  was  rery  little 
dispute  in  the  evidence,  there  were  two  elements  iu  the  case  which 
would  have  entitled  the  plaintiff  to  go  to  the  jury  if  he  had  insisted 
upon  his  right  to  do  so.  The  fact  that  Mrs.  Banken  was  allowed  to 
retain  possession  of  the  property  for  so  many  years  after  the  alleged 
conveyance  thereof  to  Mrs.  Donovan,  during  which  period  she  leased 
it,  as  already  mentioned,  might  be  considered  as  creating  some  doubt 
as  to  whether  the  deeds  were  actually  executed  and  delivered  at  the 
time  and  under  the  circumstances  stated  by  Messrs.  Teese  and  Mc- 
Bride. So,  also,  the  omisidon  of  those  gentlemen  to  say  anything 
about  the  Draovan  deeds  when  they  were  questioned  as  witnesses 


Digitized  by  Google 


•544  61  NEW  YORK  SUPPLEMENT  ^Up.  Gt. 

and  66  New  York  State  Reporter. 

on  the  trial  in  the  city  court  of  Brooklyn  was  a  fact  proper  to  take 
into  account  in  passing  npon  the  credihility  of  their  tefitimony  in 
the  present  case  as  to  the  circumstances  under  which  the  conreyanoea 
to  Mrs.  Donovan  were  made.  See  Ten  Eyck  y.  Whitbeck,  156  N.  Y. 
341,  50  K.  E.  963.  But  the  record  shows  that  the  plaintiif  8  counsel 
waived  the  right  to  go  fo  tiie  jury  on  this  and  all  other  questions  in 
the  case.  He  asked  the  court  to  direct  a  verdict  in  favor  of  his  clioitf 
and  made  no  subsequent  request  to  have  any  issue  submitted  to  the 
Jury.  By  taking  this  course  he  consented  that  any  disputed  question 
of  fact  remaining  in  the  case  should  be  decided  by  the  judge.  Adams 
V.  Lumber  Co.,  159  N.  T.  176,  53  N.  E.  805.  The  court  thereupon  gave 
credit  to  the  testimony  of  the  two  witnesses  Teese  and  McBride,  and 
directed  a  verdict  for  the  defendants.  This  disposition  of  the  case 
was  not  only  warranted,  but  demanded,  by  the  weight  of  evidence, 
unless  there  is  some  rule  of  law  which  precludes  us  from  ui^oldin^ 
the  deeds  to  Mrs.  Donovan.  There  appears  to  be  no  such  obstacle. 
Assuming  the  transaction  to  have  been  what  Messrs.  Teese  and  Mc- 
Bride  say  it  was,  it  is  not  to  be  deemed  a  testamentary  disposition 
of  Mrs.  Ranken's  property,  but  an  absolute  gift  of  real  estate;  the 
donor  relying  upon  the  assurance  of  the  donee  that  she  would  allow 
the  former  to  retain  possession  so  long  as  the  grantor  lived.  But. 
even  if  we  take  a  different  view,  to  the  efFect  that  the  deed  was  really 
delivered  to  McBride  with  instructions  to  be  finally  delivered  to  Mrs. 
Donovan  only  upon  Mrs.  Banken^s  death,  the  title,  under  such  cir- 
cumstances, would  be  deemed  to  have  vested  in  Mrs.  Donovan  at  the 
time  of  the  original  delivery  to  McBride,  and  the  conveyance  would 
thus  take  precedence  of  the  will.  Hathaway  v.  Payne,  34  N.  Y.  92, 
113.   There  was  no  error  in  the  exclusion  of  evidence. 

The  offer  to  prove,  upcm  which  the  court  ruled  adversely  to  the 
plaintiff,  was  substantially  designed  only  to  show  that  neither  Teese 
nor  McBride  made  any  mention  of  the  deeds  to  Mrs.  Donovan  in  the 
testimony  which  they  gave  upon  the  trial  of  the  suit  in  the  city  court 
of  Bro(^lyn.  Their  silence  concerning  these  deeds  on  that  trial 
had  already  been  proved  by  their  own  testimony  In  the  present  case. 
The  deeds  and  mortgages  executed  by  Mrs.  Kanken  after  her  deeds  to 
Mrs.  Donovan,  and  covering  some  of  the  same  property,  could  not 
affect  the  title  acquired  by  Mrs.  Donovan.  Walker  v.  Dunspau^ 
20  N.  Y.  170;  Vrooman  v.  King,  36  N.  Y.  477.  Nor  were  they  re- 
ceivable on  the  question  of  Mrs.  Ranken's  intent  in  making  the  con- 
Trance  to  Mrs.  Donovan.  If  they  could  be  received  on  that  theory, 
any  grantor  conld  defeat  the  title  of  a  grantee  tiy  sulneqDentlj  ex- 
ecuting mortgages  upon  the  property  conveyed. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
cofitB.  All  concur. 
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COBB  V.  SWEET  et  aL 

(Supreme  Court,  Appellate  Dlvlalon,  Third  Department  Deconber  12,  1880.) 

1.  Railkoadb— Rkcbiteiu— Plbadiko— Causb  or  Action. 

The  allegations  In  a  complaint  that  the  recelTer  of  a  railroad  company 
did  In  fact  operate  the  road,  and  bought  coal  of  plaintiff  for  that  purpose, 
and  that  the  road  could  npt  be  operated  without  such  coal,  sufficiently 
states  a  cause  of  action,  and  need  not  be  supplemented  by  the  furth^ 
allegation  tMt'the  court  directed  Its  operation. 

3.  Sahk— Pabtibs. 

An  actlm  nu^  be  brooc^t  agalnat  tbe  recelrer  of  a  railroad  company  for 

coal  sold  to  and  nsed  by  him  in  the  operation  of  the  road,  without  anlns 

the  company  or  any  other  party. 
L  Sams. 

The  fact  that  the  property  of  a  railroad  company  In  the  possession  of 
Its  receiver,  and  properly  at  bis  command,  canoot  t>e  charged  with  the  pay- 
ment of  claims,  if  such  company  exists,  without  bringing  It  In  as  a  party 
defendant,  only  goes  to  the  extent  of  the  relief  sought. 

Ai^al  from  special  term,  Benssdaer  coanty. 

Action  by  Melville  L.  Ck>bb  against  Elnathan  Sweet,  as  receiver  of 
tbe  Lebanon  Springs  Kailroad  Company,  and  another.  From  an  or- 
der sustaining  defendants'  donurrer  to  tbe  complaint,  {daintiff  ap- 
peals*   Reversed  • 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HERRICK,  MER- 
WIN,  and  KEUjOGG,  JJ. 

T.  F.  Hamilton,  for  appellant. 

A.  &  W.  Lansing  (WilUam  Lansing,  of  counsd),  for  respondents. 

KELLOGG,  J.  The  defendants  demur  to  the  complaint  herein  on 
two  grounds:  First,  that  it  appears  upon  the  face  of  the  complaint 
That  there  is  a  defect  of  parties  defendant  (that  the  Lebanon  Springs 
Railroad  Company  is  a  necessary  party  defendant);  second,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  complaint  does  not  state  in  terms  whether  the  receiver, 
William  v.  Beholds,  was  made  such  in  a  statutory  action  for  seq- 
uestration of  the  property  of  an  insolvent  corporation,  or  whether 
appointed  by  the  court  pendente  lite  in  some  equity  action,  nor 
whether  he  was  a  temporary  receiver  or  permanent  receiver,  but  the 
comidaint  does  allege  that  he  was  made  receiver  by  order  of  the 
supreme  court.  If  he  was  permanent  receiver  in  a  sequestration 
'kiction,  he  became  such  upon  a  judgment  of  dissolution  of  the  Lebanon 
^H^gs  Railroad  Company,  and  was  tbe  sole  representative  of  its 
prop^ty,  and  the  prayer  of  the  complaint  to  have  a  lien  declared 
upon  the  property  might  properly  be  granted.  But  whether  ap- 
pointed in  a  statutory  action  or  in  an  action  in  equity  pendente  lite, 
it  is  clear  from  the  complaint  that  Elnathan  Sweet,  the  present  re- 
ceiTer,  was  appointed  on  the  death  of  Reynolds  to  fill  his  place,  to 
succeed  him,  to  take  up  and  carry  forward  the  functions  and  duties 
of  Reynolds.  So  that,  if  there  existed  any  cause  of  action  in  this 
plaintiff  against  Reynolds  in  his  capacity  as  receiver,  I  see  no  rea- 
son why  it  may  not  be  prosecuted  against  his  successor,  Sweet.  It 
may  wdl  be  that  not  all  the  relief  demanded  in  the  complaint  can 
ei  N.T.&-85 
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be  granted;  certainly  not  if  Beynolds  and  Sweet  were  a^^lated  re- 
ceivers pendente  lite,  for  in  that  capacity  the  receiver  take«  title  to 
no  property,  but  the  title  to  the  prop^ty  remains  in  the  railroad 
company,  though  the  posse^on  and  the  rents  and  profits  are  in  the 
receiver  as  the  ofQcer  of  the  court,  but  to  the  extent  only  of  the 
property  which  Is  the  subject-matter  of  the  action.  U.  S.  Trust  Co. 
V.  New  York,  W.  S.  &  B.  R.  Co.,  101  N.  Y.  483,  5  N.  E.  316.  The 
duties  and  powers  of  a  receiver  appointed  in  an  equity  action  pen- 
dente lite  are  not  defined  by  the  statute  or  Code',  and  are  nsnally 
defined  in  the  appointing  order.  A&  an  officer  *of  the  court,  he  is 
subject  to  its  directions.  Section  1788,  defining  the  powers  and 
duties  of  a  temporary  receiver  appointed  in  a  seqneatration  action, 
does  not  necessarily  apply  to  receivers  appointed  in  other  actions. 
One  of  the  main  purposes  of  a  receiver  in  any  action  is  to  preserve 
the  property, — to  so  preserve  it  that  it  will  not  be  less  valuaUe 
when  final  judgment  is  had.  It  seems  too  obvious  for  discussion 
that  it  is  the  exception,  rather  than  the  rule,  that  the  property  of 
a  railroad  company  would  improve,  or  be  best  preserved,  by  not  be- 
ing operated;  and  I  think  no  receiver  appointed  pendente  lite  could 
be  said  to  have  discharged  his  duty  ceasing  to  operate  a  railroad 
without  the  direct  order  of  the  court  His  duty,  wi^out  such  order, 
would  be  to  operate  it,  and  he  would  be  required  to  give  snfflcient 
reasons  for  not  doing  so  if  he  should  cease.  The  allegations  of  the 
complaint,  then,  that  the  receiver  did  in  fact  operate  the  road,  and 
bought  coal  of  plaintiff  for  that  purpose,  and  that  the  road  could 
not  be  operated  without  such  coal,  is  suflBcient,  and  need  not  be 
supplemented  by  the  further  allegation  that  the  court  directed  its 
operation.  If  such  order  was  nec^mary,  it  may  be  presumed  to  have 
been  made.  For  11  years  the  complaint  alleges  this  lailroad  has 
been  operated  by  the  receiver.  It  cannot  be  preanmed  that  an  offi- 
cer of  the  court  for  such  a  length  of  time  has  acted  without  an- 
thority.  This,  I  think,  disposes  of  the  contention  that  the  complunt 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action. 

That  the  plaintiff  may  bring  action  against  this  receiver  to  have 
his  claim  for  coal  sold  to  and  used  by  the  receiver  adjusted  without 
suing  the  company  or  any  other  party,  I  think,  is  i^n.  Snch  an 
action  can  ordinarily  serve  no  purpose  where  the  receiver  does  not 
deny  the  claim,  but,  where  he  does,  leave  to  sue  is  given  as  a  matter 
of  cou»e.  Presumably  such  was  the  moving  consideration  oi  the 
court  in  granting  leave  to  sue.  It  is  not  plain  that  tikis  i^aintif 
may  not  also,  in  this  action,  have  determined  as  between  himsdf 
and  the  Hilton  Bridge  Construction  Company  the  claim  of  priority 
of  payment  from  any  funds  in  the  possession  of  the  receiver  prop- 
erly at  his  command  to  pay  running  expenses  of  the  road.  Hiat 
he  cannot  charge  the  property  of  the  railroad  company,  if  that  com- 
pany in  fact  exists,  without  twinging  it  in  as  a  party  defendant,  only 
goes  to  the  extent  of  his  relief,  and  that  can  be  aajtely  left  witii  the 
trial  conrt,  I  think  the  demurrer  should  have  been  overraled. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with  coats,  witb 
leave  to  the  defendant  to  answer  within  20  days  after  service  of  a  copy  of 
tills  order  vgon  payment  of  such  costs.  All  concur. 
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PEOPLE  ei  ret  LANG  v.  YORK  et  aL 
(Supreme  Oomt,  Appellate  Dlvlslim.  First  Department  December  8,  1899.) 
KuKiciFAL  ConroRATioNs— Geabteh  of  Gbbater  Kew  Tobx— ^radb  ov  Pat- 

TROLMKH. 

Under  the  charter  of  Greater  New  Yoiic  (Bection  299),  reorsanlzlDK  the 
police  force,  and  providing  that  all  patrolmen  who  Bhall  have  served  five 
years  and  upwards  oa  the  force  shall  be  members  of  the  first  grade,  to 
entitle  a  member  to  such  grade  be  must  have  served  Cor  five  years  tanme- 
diately  preceding  the  reorganlsatUm  of  the  force. 

O'Brien,  J.,  dlssentb^. 

Appeal  from  special  term^  New  York  coun^. 

AppUcation  by  John  liing  for  a  writ  of  mandamus  to  compel  Ber^ 
nard  J.  York  and  others  to  assign  him  to  the  first  grade  on  the  police 
force.  From  an  order  granting  the  peremptory  writ,  defendants  ap- 
peal. Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McIAUGHUN,  PATTEB- 
SON,  O^BBIEN,  and  INGRAHAM,  JJ. 

Theodore  Gonnoty,  for  appellants. 
Philip  Carpenter,  for  resfKmdent 

VAN  BBUNT,  P.  J.  The  respondent  was  appointed  a  patrolman 
on  the  police  force  of  the  municipality  known  as  the  "Mayor,  Aider- 
men  and  Commonalty  of  New  York/'  on  the  25th  of  AugUBt, 
and  continued  on  said  force  as  a  patrolman  until  the  13th  of  Decem- 
ber,  1892,  when  he  resigned  from  the  force,  and  ceased  to  be  a  mem- 
ber thereof.  On  the  Slat  of  Decanber,  1897, — the  day  immediate 
preceding  that  on  which  the  Greater  New  York  charter  went  into 
effect, — ^the  then  board  of  police  commissioners  adopted  a  resolution 
reapfwinting  the  respondent,  and  the  chief  of  police  was  directed  to 
SMdgn  him  to  duty.  Pursuant  to  such  resolutioI^  the  r^pondent 
was  assigned  to  duty,  and  {daced  in  one  of  the  grades  existing  at 
the  time  of  the  adoption  of  the  resolution,  to  wit,  Bie  Slst  of  Decem- 
ber, 1897.  The  grades  prevailing  at  that  time  in  the  police  force 
were  those  fixed  by  chapter  741  of  the  Laws  of  1894.  By  the  pro- 
visions of  that  act  the  members  of  the  police  force  who  were  patool- 
men  appointed  on  and  after  the  1st  of  January,  1895,  became  mem- 
bars  of  the  fifth  grade.  The  grade  in  which  the  respondent  was- 
placed  on  the  Slst  of  December,  1897,  was  the  fifth,  and  the  salar^^ 
attached  thereto  was  |1,000  per  annum.  This  assignment  and  rate- 
of  compensation  the  respondent  accepted,  received,  and  acquiesced 
in  np  to  the  18th  of  May,  1899.  By  section  299  of  the  charter  ot 
Greater  New  York,  which  went  into  effect  on  the  Ist  of  January, 
1898,  it  was  {wovided  that  "all  such  members  who  are  patrolmen, 
and  who  shall  have  served  five  years  or  upwards  on  said  force,  shall 
be  mmbers  of  the  first  grade";  and,  claiming  the  benefit  of  this  pro- 
vision of  the  charter,  on  the  18th  of  May,  1899,  the  respondent  de- 
manded that  he  be  ]^ced  in  said  first  grade  upon  the  ground  that 
he  had  served  five  years  and  upwards  on  said  force;  and  in  count- 
ing his  term  of  service  the  respondent  was  compelled  to  include  the 
time  served  prior  to  the  year  1892,  when  he  resigned  from  the  force 
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as  above  stated.  The  court  below  held  that  he  was  entitled  to  he 
placed  in  said  grade  by  reason  of  such  provision  of  the  charter,  and 
granted  a  peremptory  writ  of  mandamus,  from  which  determination 
this  appeal  is  taken. 

It  seems  to  be  plain  that  the  provisions  in  question  in  favor  of 
those  patrolmen  who  had  been  members  of  the  police  force  for  a  cer- 
tain number  of  years  was  intended  as  a  reward  for  the  faithful 
discharge  of  duty  by  such  patrolmen,  or,  because  of  the  experience 
obtained  daring  such  tenn  of  service,  their  services  became  more 
important  and  valuable  to  the  city.  The  respondent,  having  per- 
formed no  police  duty  for  over  five  years,  and  being  disconnected 
with  the  force,  certainly  had  not  gained  any  efficiency  in  the  dis- 
cbarge of  the  duties  which  his  subsequent  reappointment  devolved 
upon  him.  In  considering  the  construction  to  be  placed  upon  stat- 
utes, it  is  important  to  determine  what  were  the  objects  to  be  ob- 
tained by  the  legislation  and  the  intention  of  the  legislature  in  the 
enactment  nnder  consideration.  Applying  these  rules  to  the  case 
at  bar,  it  is  af^Hirent  that  continuity  of  service  was  intended,  be- 
cause  such  continuity  would  necessarily  give  efficiency;  and.  as  al- 
ready stated,  it  was  to  reward  such  efficiency  that  the  determination 
of  grade  by  length  of  service  was  provided  for.  It  may,  however, 
be  claimed  that  this  conclusion  is  nt  variance  with  the  rale  laid  down 
by  the  court  in  the  case  of  People  v.  French,  46  Hun,  232.  An  ex- 
amination of  that  case  shows  that  the  court  reached  the  conclusion 
at  which  it  arrived  solely  because  of  the  peculiar  language  contained 
in  the  laws  then  existing  relating  to  the  retirement  of  policemm 
from  the  force.  In  that  case  it  was  held  that,  because  the  law  pro- 
vided that  in  determining  the  terms  of  service  of  any  member  of  the 
police  force  service  in  the  late  municipal  and  metropolitan  force,  and 
subsequently  in  the  police  force  of  the  city  of  New  York,  slionld  be 
counted  and  held  to  be  service  in  the  police  force  in  the  city  of  Xew 
York,  the  intention  of  the  law  was  disclosed  that,  when  a  portion  of 
the  service  had  been  rendered  by  the  applicant  as  a  m«nber  of  the 
metropolitan  police  force,  a  continuous  term  of  service  for  the  pwiod 
of  20  years  was  not  designed  to  be  required  on  behalf  of  the  appli- 
cant for  retirement.    The  court  say: 

"For  by  this  part  of  the  section  the  twenty-years  service  may  be  made  ap  of 
'terms  of  service,'  part  of  which  may  have  been  served  In  the  metropolltiii 
police  force,  and  the  residue  in  the  police  force  ot  the  dty  of  New  To  A.  It 
Is  not  required  or  directed  that  it  shall  be  one  contlnnons  term  of  service,  bet 
that  the  time  may  be  made  up  of  *terna  of  service.'  And  this  ian^niage  seeaB 
to  have  beea  selected  for  the  purpose  of  providing  for  a  case  of  this  descrip- 
tion," 

The  language  of  the  statute  now  under  consideration  is  entirely 
different.  By  section  299  direction  waa  given  for  the  creation  of 
the  new  police  force.  It  was  undoubtedly  dealing  with  existing  fticta, 
and  with  the  condition  of  qualification  arising  from  the  exp^eaee 
which  had  immediately  theretofore  been  obtained  by  the  terms  of 
service  referred  to  in  the  act.  It  seems  to  us  that  it  would  be  a 
forced  interpretation  of  the  language  of  the  act,  under  the  condi- 
tions under  which  the  legislation  took  place^  to  hold  that  a  man 
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who  had  been  a  member  of  the  police  force  10  years  before,  and 
who  had  loet  all  the  skill  which  he  had  acquired  by  reason  of  hie 
previous  service,  should  be  entitled  to  step  into  the  first  grade, 
which  grade  was  given  because  of  the  sux^posed  experience  which 
had  been  obtained  by  service  in  the  police  force,  and  not  lost  by  years 
of  absence  from  police  work.  Under  these  circumstances  we  think 
that  the  intention  of  the  legislature  was  to  establish  the  grades  pro- 
vided for  by  section  299,  based  upon  service  which  had  immediately 
preceded  the  reori^nisatiou  of  the  force.  We  think,  therefore,  that 
the  court  erred  in  granting  the  mandamus,  and  that  the  order  ap- 
pealed from  should  be  reversed,  with  costs,  and  the  motion  denied, 
with  costs.   All  concur,  except  O'BRIEN,  J.,  who  dissents. 

O'BRIEN,  J.  (dissenting).  The  relator  had  served  upwards  of  five 
years  as  a  patrolman,  and,  having  resigned,  was  reappointed  at  the 
time  the  charter  went  into  effect.  Section  299  of  the  charter  pro- 
vides: "All  such  members  who  are  patndmen,  and  who  shall  luive 
served  five  years  or  upwards  on  said  fOTce,  shall  be  members  of  the 
first  grade."  Undoubtedly,  the  increased  salary  allotted  to  patrol- 
men of  the  first  grade  was  based  on  the  idea  of  experience  daring  a 
certain  number  of  years  in  the  service,  but  there  is  nothing  in  the 
act  requiring  such  service  to  be  continuous.  The  relator,  having 
served  the  requisite  number  of  years  on  the  force,  presumably  ob- 
tained that  experience  and  efficiency  entitling  him  to  be  ranked  in 
the  first  grade.  It  seems  to  me  to  be  a  forced  construction  to  hold 
that  snch  service  should  have  been  continuous,  because  that,  in 
effect,  would  debar  one  who,  by  sickness  or  other  sufficient  cause, 
had  been  prevented  from  serving  continuously  on  the  force.  I  think 
the  rule  laid  down  in  People  v.  French,  46  Hun,  232,  as  to  the  con- 
Btmction  to  be  given  to  statutes  extending  benefits  to  those  who 
have  served  a  certain  number  of  years  on  the  force,  is  a^^licable 
here,  and  that  a  construction  similar  to  the  one  given  to  the  stat- 
ute in  that  case  would  accord  to  the  relator  the  rights  which  he  ob- 
tained in  the  court  below.   I  thereforo  dissent. 


In  re  RENVII.LB  et  al. 

tSapreine  Court,  Appellate  Dlvlaion,  First  Department.   December  8,  1899.) 

L  Telegraph  CoifPA.NiEs— Mandamus — Stock-Exchanos  Nevb. 

A  telegraph  company  contracted  with  the  New  York  Stock  Exchange,  a 
voluntary  aasoclatlon,  to  transmit  stock-market  quotations  to  such  persons 
u  the  exchange  should  designate,  and  to  refusp  to  transmit  such  Informa- 
tion to  persons  whom  It  might  designate;  the  telegraph  company  paying 
the  exchange  for  the  news,  and  charging  the  persons  so  furnished  therefor. 
Petlti<mer  had  been  furnished  such  news  by  the  tel^raph  company  wlox 
to  the  contract,  when  the  company,  mider  order  of  the  exchange,  refused 
him  further  service,  although  it  had  been  paid  therefor  In  advance,  and  al- 
though petitioner  tendered  payment  In  advance  for  future  service.  Laws 
1848,  c.  265,  under  which  said  company  was  Incorporated,  as  amended  and 
continued  by  Laws  186S,  c.  S69,  and  Laws  1890,  c.  566,  S  103,  provides  that 
telegraph  companies  shall  receive  dispatches  from  other  telegraph  lines 
■nd  BSBodatlons.  and  from  Imllvlduals,  on  payment  of  tbe  usual  charges. 
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and  Bball  transmit  the  same,  with  Impartlatltr  and  in  good  faltb.  In  the 
order  In  whlcb  tecelTett;  and  Laws  18G0,  c.  340,  toMkm  it  a  misdemeanor 
for  any  persoa  consected  wltli  a  telegraph  company  to  dlTolge  the  contenta 
of  any  message  to  any  person  other  than  to  whom  directed.  Beld,  that 
Iietltloner  could  not  compel  the  telegraph  company  to  fumieh  htm  with 
duch  news,  as  the  stock  exchange  was  not  bound  to  famish  information 
concerning  Its  boslness  to  any  person  except  those  whom  It  should  deal9> 
nate. 

ft  UARKBT  QuOTATTOKS— NBWfr—PuBLIC  RtOHTS. 

Information  as  to  transactions  on  a  stock  exchange,  which  Is  a  volim- 
tary  association  of  persons,  whose  facilities  are  limited  to  Its  members. 
Is  not  property  clothed  with  a  public  Interest,  so  as  to  entitle  persons  not 
members  to  compel  the  famishing  ol  inch  Information  against  the  wiabea 
of  the  association. 

Appeal  from  spedal  term,  New  York  coanty. 

Petition  George  G.  Benville  for  a  peremptory  mandamoB  against 
the  GoXA  &  Btock  Teleeraph  C>ompany  and  others.  From  an  order 
denying  the  writ,  petitioner  appeals.  Affirmed. 

Argued  before  VAN  BKUNT,  P.  J.,  and  McLAUGHUN,  PATTEB- 
80N,  and  INGKAHAM,  JJ. 

Henry  B.  Johnstm,  for  appellant. 
Bush  Ta^art,  for  respondent. 

INGBAHAM,  J.  In  this  proceeding  the  appellant  seeks  to  compel 
the  Gold  &  Stock  Telegraph  Company  to  connect  a  ticker  in  the  peti- 
tioner's office  with  its  telegraph  wires,  and  to  famisli  him  with,  quota- 
tions of  transactions  npon  the  New  York  Stock  Exchange  from  time 

to  time,  as  they  are  made,  in  the  same  manner  and  for  the  same  price 
as  they  are  furnished  to  others.  The  petition  upon  which  the  appel- 
lant makes  this  application  alleges  that  the  Gold  &  Stock  Telegraph 
Company  is  a  domestic  corporation  oi^anized  and  existing  under  the 
laws  of  the  state  of  New  York ;  that  it  was  organized  under  chapter 
265  of  the  Laws  of  1848,  and  acts  amendatory  thereto;  that  the  said 
Gold  &  Stock  Tel^aph  Company  availed  itself  of  its  franchise  grant- 
ed under  such  statute,  laid  its  telegraph  wires  through,  in,  or  under 
the  public  streets  of  New  York,  from  said  New  York  Stock  Exchange, 
in  several  directions,  and  has  been  for  upwards  of  15  years  engaged 
in  the  business  of  collecting  reports  of  the  purchases  and  sales  of 
stocks  upon  the  said  New  York  Stock  Exchange  from  time  to  time  as 
they  occur,  and  of  transmitting  the  information  bo  obtained,  through 
its  instruments,  called  "stock  tickers,"  to  persons  and  corporations 
who  are  not  members  of  the  exchange,  at  their  offices  and  places  of 
Irasiness,  for  pay,  and  is  now  engaged  in  such  business;  that  the 
charge  requir^  from  each  subscriber  for  such  service,  or  for  ^ch  tick- 
er, in  the  district  near  the  said  stock  exchange,  is  f  20  per  month ;  that 
on  April  18, 1899,  the  petitioner  applied  to  the  said  Gold  &  Stock  Tele- 
graph Company  for  such  information  or  quotations  to  be  furnished 
him;  that  such  application  was  accepted;  that  said  ticker  and  wire 
were  duly  installed;  that  such  information  or  quotations  were  fur- 
nished for  about  eight  days  in  May.  1899,  at  the  agreed  price  of  $20 
per  month,  which  sum  was  paid  in  advance  for  the  month  of  May;  that 
thereafter,  and  during  the  month  of  May,  1899,  for  which  said  service 
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and  qnotations  were  fully  paid,  the  said  Gold  ft  Stock  Telegraph  Gom- 
panj  discontinued  gaid  Berrice,  and  cut  its  wire  connected  with  said 
ticker,  and  has  ever  since  refused  and  neglected  further  to  furnish 
quotations;  that  in  June,  1899,  the  petitioner  tendered  |20  to  the 
said  telegraph  company  to  pay  in  advance  for  such  service  or  quota- 
tions for  the  month  of  June,  1899,  and  that  said  company  refused  his 
money,  and  also  refused  to  restore  or  continne  such  service  and  the 
furnishing  of  such  quotations;  that  the  dealing  in  said  stocks  upon 
the  ^ew  York  Stock  Exchange  aggee^te  many  thousands  of  shares 
upon  each  bosineBS  day,  and  that  information  as  to  the  transactions 
made  npon  such  exchange  is  convenient  and  necessary  for  the  a^^el- 
lant  for  the  proper  transaction  of  his  business;  that  such  information 
and  quotations  are  furnished  to  a  7ery  large  number  of  his  fellow 
brokera  and  members  upon  the  Consolidated  Stock  &  Petroleum  Ex- 
change doing  business  in  the  city  of  New  York,  and  to  many  other 
persona  and  corporations  doing  business  in  stocks  a»  brokers  and 
otherwise;  and  that,  by  the  refusal  of  the  said  Gold  &  Stock  Tele- 
graph Company  to  serve  the  appellant  with  such  information,  he  has 
been,  and  will  be,  irretrievably  damaged.  Sabaeqnently,  by  a  stipu- 
lation, the  Western  Union  Telegraph  Company  was  joined  as  a  party 
to  the  proceeding,  and  the  petition  and  the  proceedings  were  amended 
accordingly;  and  it  was  stipulated  that  the  Western  Union  Telegraph 
Company  was  a  corporation  duly  organized  under  the  act  for  the  in- 
corporation of  telegraph  companies.  Act  18fl8,  above  specified. 

^e  telegraph  company  served  its  answer  to  said  petition,  alleging 
that  the  property  of  the  Gold  &  Stock  Telegraph  Company  had  been 
leased  to  the  Western  Union  Telegraph  Company,  and  that  the 
bnaineaa  of  transmitting  quotations  from  the  Kew  York  Stock  Ex- 
change  and  other  exchanges  had  been  and  was  managed  and  con- 
ducted entirely  by  the  Western  Union  Telegraph  Company;  that 
prior  to  November  19,  1892,  the  respondents  had  been  in  the  habit 
of  collecting  information  as  to  the  price  at  which  stocks,  bonds, 
and  other  securities  dealt  in  on  such  exchange  had  been  sold,  and 
transmitting  snch  information  to  its  subscribers  by  means  of  these 
instruments,  but  that  subsequent  to  November  19,  1892,  the  said 
New  York  Stock  Exchange,  availing  itself  of  a  right  belonging  to 
it,  ezdnded  the  employes  of  the  aaid  respondent  from  access  to  the 
exchange,  itself  collected  the  information,  and  sold  or  transferred 
the  same  to  the  Western  Union  Telegraph  Company,  which  thereupon 
and  thereafter  transmitted  such  information  furnished  by  the  New 
York  Stock  Exchange  or  its  emi^oy^s  to  persons  employing  it  to 
furnish  them  with  quotations  of  stocks  dealt  in  upon  the  New  York 
Stock  Exchange;  that  the  said  exchange  thereafter,  for  its  own  pro- 
tection, and  to  prevent  the  improper  and  illicit  use  of  quotations 
of  stocks  dealt  in  npon  the  said  New  York  Stock  Exchange  by 
bucket  shopB  and  persons  dispcwed  to  nse  the  same  for  the  purpose 
of  d^rau^g  Ibe  public,  insisted  npon  its  right  to  dictate  the  per- 
sons who  should  be  entitled  to  receive  the  said  quotations,  and  de- 
termined to  give  out  the  same  only  to  snch  persons  as  the  said  stock 
exchange  was  satisfied  would  use  the  same  properly,  and  not  to  the 
disadvantage  or  defrauding  of  the  pnbllc,  and  thenceforth  refused 
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longer  to  sell  to  or  gire  the  said  Western  Union  Telegraf^  Gompan.v 
the  said  quotations  of  stocks,  bonds,  and  other  securities  dealt  in  on 
the  New  York  Stock  Exchange,  save  and  subject  to  the  obligation 
on  its  part  only  to  transmit  the  same  to  such  persons  as  were  ap- 
proved by  said  New  York  Stock  Exchange;  that  on  the  said  19^ 
day  of  November,  1892,  the  New  York  Stock  Exchange,  acting 
through  its  doly-appointecl  oflQcers,  with  the  duly-appointed  officers 
of  the  Western  Union  Telegraj^  Company,  entered  into  a  contract 
for  the  piurpose  of  carrying  out  the  above-mentioned  policy  of  the 
New  York  Stock  Exchange,  a  copy  of  which  contract  is  annexed  to 
the  answer. 

The  said  contract  expired  on  June  30,  1897;  due  notice  ot  its  ex- 
piration having  been  given  by  the  stock  exchange  to  the  respond- 
ents. Subsequent  to  June  30,  1897,  pending  the  making  by  the  'Kev 
York  Stock  Exchange  of  further  or  other  arrangements  with  re- 
spect to  its  quotations,  it  continued  said  contract  in  force  from  day 
to  day  after  June  30,  1897,  in  consideration  of  receiving  from  the 
Western  Union  Telegraph  Company,  for  each  day  during  which  said 
contract  shall  be  so  continued  in  force,  the  sum  of  190,  payable  at 
the  close  of  business  on  each  day;  it  being  distinctly  understood 
that  all  the  provisions  of  said  contract,  other  than  those  relating 
to  its  duration,  are  to  be  and  remain  in  force  during  such  tempo- 
rary continuation  of  the  contract,  but  that  the  New  York  Stock 
Exchange,  or  its  committee  of  arrangements,  could  at  any  time, 
without  notice,  wholly  discontinue  and  terminate  said  contract,  and 
that  upon  such  discontinuance  or  termination  all  rights  of  the 
Western  Union  Telegraj^  Ginnpany  thereunder  ahall  forthwith  centre 
and  determine.  By  the  agreement  between  the  Western  Union  Telt^ 
graph  Company  and  the  New  York  Stock  Exchange,  in  force  i^or 
to  June  30,  1897,  and  which  by  the  arrangements  betweoi  them 
was  continued  from  day  to  day,  it  was  provided  that  the  stock  ex- 
change "agrees,  at  its  own  cost  and  expense,  to  collect,  furnish,  and 
transmit  to  the  telegraph  company,  in  the  manner  herein  provided, 
for  distribution  by  the  telegraph  company  as  hereinafter  provided, 
full  and  continuous  reports  of  the  carrent  transactions,  news,  qao- 
tations,  and  statistics,  made  or  originating  in  the  stock  exchange, 
of  such  things  as  are  or  may  be  dealt  in  by  the  members  thereof 
during  the  hours  for  trading  prescribed  by  its  rules,  and  also  the 
changes  which  may  occnr  in  the  same  from  time  to  time";  the  stock 
exchange  to  transmit  by  its  own  telegra^di  operators,  over  the  wires 
of  the  telegraph  company,  such  information;  the  tdegraph  company 
to  receive  the  same  over  said  wires  by  their  own  operators  at  their 
main  office  in  the  city  of  New  York,  and  transmit  the  same  over  their 
wires  to  their  customers;  the  tel^raph  company  to  protect  its  wires 
so  as  to  rendw  the  same,  so  far  as  possible,  incapable  of  being  tainted, 
and  to  use  its  utmost  endeavors  to  prevent  the  said  r^rts,  or  any 
part  thereof,  being  taken  off  said  wires,  or  in  any  wa^  diverted  or 
distributed,  prior  to  their  being  taken  off  at  said  main  office;  the 
telegraph  company  to  have  the  right  to  serve  said  reports  to  the 
members  of  the  New  York  Stock  Exchange  at  their  offices  north  of 
Chambers  street,  and  also  the  right  to  serve  said  reports  to  all  per- 
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sous,  flrms,  corporations,  and  organizations  in  New  York  City  and 
elsewhere,  wherever  the  telegraph  compuny  might  deaire  to  Hen'e 
them,  except  to  organizations  or  exchanges  in  the  city  of  New  York 
competing  with  the  New  York  Stock  Exchange,  and  except  to  mem- 
bers of  the  stock  exchange  south  of  Chambers  street,  New- York  CHty, 
and  except  to  persons  who  may  be  directly  or  indirectly  engaged 
in  the  promotion  or  maintenance  of  "bucket  shops  ';  the  telegraph 
company  not  to  contract  to  furnish  tickets,  and  not  to  furnish  tick- 
ers, to  any  p^on,  firm,  corporation,  or  organization  in  New  York 
City  not  already  having  its  instruments,  until  the  application  of 
snch  firm,  corporation,  or  organization  should  have  been  sulxnitted 
to  and  approved  by  at  least  Siree  members  of  the  committee  of  ar- 
rangements of  the  stock  exchange;  and,  as  its  existing  contracts 
expired  from  time  to  time,  it  would  not  make  renewals  thereof,  or 
continue  to  furnish  services  to  such  parties  in  New  York  City,  until 
their  respective  applications  for  renewals  should  have  been  in  like 
manner  submitted  and  approved.  The  purpose  of  this  agreement  is 
obvioas.  By  it  the  New  York  Stock  Exchange  retains  control  of 
information  as  to  the  transactions  made  between  its  members  upon 
its  premises,  and  furnish^  such  information  to  the  respondents  for 
a  specific  purpose;  the  respondents  undertaking  not  to  furnish  such 
information  to  others,  except  in  accordance  with  the  provisions  of 
this  agreement.  As  this  agreement  continues  from  day  to  day,  the 
tttock  exchange  has  the  privilege  of  terminating  it  at  any  time,  and 
refusing  to  Bui^ly  information  to  the  respondents  for  transmission 
to  others. 

The  answer  also  alleges  that  the  appellant  applied  to  the  Western 
Union  Telegraph  Company  to  be  famished  with  quotations;  that  said 
application  was  duly  transmitted  in  good  faith  by  the  respondents  to 
the  officers  of  the  stock  exchange;  that  the  said  exchange,  for  rea- 
sons not  stated  to  the  respondents,  denied  such  application,  and  re- 
fused to  permit  such  quotations  to  be  furnished  by  means  of  a  ticker 
to  the  appellant,  and  for  that  reason  the  respondents  refused  to 
place  a  tidier  in  the  oflSee  of  the  appellant. 

The  statute  under  which  the  respondents  are  incorporated  (chapter 
265  of  the  Laws  of  1848,  as  amended  by  chapter  669  of  the  Laws  of 
18SS)  provides  that  ''it  shall  be  the  duty  of  the  owner  or  the  associa- 
tion owning  any  tdegraph  line  doing  business  within  this  state  to 
receive  despatches  from  and  for  other  telegraph  lines  and  a^cia- 
tions,  and  from  and  for  any  individual,  and  on  payment  of  their  usual 
charges  for  iudividnals  for  transmitting  despatches,  as  established 
by  the  rules  and  regulations  of  such  telegraph  line,  to  transmit  the 
name  with  impartiality  and  good  faith;  *  *  *"  that  "it  shall 
likewise  be  the  duty  of  every  such  owner  or  association  to  transmit 
all  despatches  in  the  order  in  which  they  are  received."  Such  pro- 
vision is  continued  in  the  transportation  corporation  law  (chapter 
566  of  the  Laws  of  1890,  §  103);  and  by  chapter  340  of  the  Laws  of 
1850  it  is  made  a  misdemeanor  for  any  person  connected  with  a  tele- 
graph company  to  divulge  the  contents  of  any  message  delivered 
for  transmission,  which  provision  has  been  continued  in  the  revision 
of  the  General  laws,  l^ie  New  York  Stock  Exchange  is  a  voluntary 
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■aflBOciation.  It  has  tlie  right  to  admit  to  its  floor  whom  it  pleaeefl. 
It  obtained  nothing  from  the  state,  except  that  {^tection  wMch  the 
law  affords  to  every  citizen.  It  has  sought  no  special  iwiviiege, 
and  obtained  no  special  powers.  It  is  therefore  jnst  as  mnch  tiie 
master  of  its  own  business,  and  of  the  method  of  conducting  the  same, 
as  any  private  individual  within  the  state.  It  may  make  public  the 
transactions  which  occur  within  its  walls,  or  it  may  refuse  all  informa- 
tion in  respect  thereto.  No  matter  which  course  is  pursued,  so  long 
as  it  violates  no  law,  it  has  a  right  to  conduct  its  business  as  it 
pleases.'^  Telegram  Co.  v.  Smith,  47  Hun,  505;  Wilson  v.  Tdegram 
Co.  (Sup.)  8  N.  Y.  Supp.  633. 

This  private  voluntary  association,  being  thus  in  control  of  its  own 
property,  and  having  the  absolute  right  to  give  information  as  to  the 
•dealings  of  its  members  with  each  other  to  whom  it  pleases,  and  upon 
anch  conditions  as  it  pleases  to  impose,  gives  certain  information  to 
the  defendants,  to  be  delivered  to  certain  specified  persons,  and  upon 
•condition  that  the  defendants  give  such  information  to  such  specified 
individuals,  and  none  other.  The  appellant,  being  one  of  those  to 
whom  the  stock  exchange  refused  to  allow  the  information  furnished 
by  it  to  the  telegraph  company  to  be  transmitted,  asked  the  court  by 
mandamus  to  compel  ttie  telegraph  cranpany  to  violate  the  conditions 
«pon  which  such  information  had  been  received  by  it,  and  to  furnish 
auch  information  to  him.  We  fail  to  see  any  principle  upon  which 
this  application  could  be  granted.  It  may  be  conceded  that  the  re- 
spondents are  corporations  charged  with  the  performance  of  public 
•duties,  are  under  the  control  of  the  legislature,  and  may  be  com- 
pelled by  mandamus  to  perform  their  obligations  to  the  public.  The 
obligation  that  they  assume  is  to  receive  and  transmit  communica- 
tions. No  statute  requires  a  tel^^raph  company  to  communicate  to 
the  public  dispatches  which  it  has  received  from  other  individoals, 
to  be  transmitted  to  specified  persons.  On  the  contrary,  such  a 
communication  is  prohibited.  I  cannot  see  that  it  makes  any  dif- 
ference whether  a  dispatch  is  given  to  a  telegraph  company  to  be 
conununicated  to  a  single  individual,  or  to  be  communicated  to  lO, 
100,  or  1,000  individuals.  Under  this  agreement  between  the  stock 
■exchange  and  the  respondents,  certain  Information  is  given  to  the 
telegraph  company  to  be  communicated  to  individuals  or  corporations 
designated  by  the  stock  exchange.  Whether  we  call  tliis  information 
a  special  dispatch,  or  general  information  which  the  stock  exchange 
desires  to  communicate,  seems  to  me  to  be  entirely  immaterial.  The 
fact  that  the  telegraph  company  pays  to  the  stock  exchange  a  certain 
sum  of  money  for  the  information  which  it  receives  to  transmit  is 
also  immaterial.  The  substance  is  that  those  to  whom  this  informa- 
tion is  directed  to  be  given  by  the  stock  exchange  are  willing  to  pay 
the  stock  exchange  for  such  information,  and  are  also  willing  to  pay 
the  telegraph  company  the  expense  of  transmitting  the  information. 
The  information  delivered  to  the  respondents  for  transmission  is  a 
-commnnication  which  the  stock  exchange  wishes  to  transmit  to  the 
persons  it  designates,  and  to  no  one  else.  I  can  see  no  reason  why 
■the  stock  exchange  should  l>e  required  to  furnish  the  appellant  with 
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thig  information,  which  relates  solely  to  its  own  business  upon  its 
own  property,  or  why  the  respondents  should  be  required  to  violate 
their  agreement  with  the  stock  exchange  and  the  law  of  this  state, 
and  famish  to  the  appellant  information  which  had  been  communis 
cated  to  the  respondents  by  the  stock  exchange  for  a  specific  purpose, 
and  none  other.  An  entirely  different  question  was  presented  when 
the  respondents  procured  the  information  tiiemselves,  and  famished 
saeh  information  to  the  pahlic.  It  may  be  that  under  such  circnm- 
stances  the  respondents  were  bound  to  furnish  the  information  ihuB 
collected  to  all  persons  who  were  willing  to  comply  with  the  condi- 
tions imposed  by  the  respondents  as  a  condition  for  rendering  the 
services.  There  can  be  no  doubt  of  the  fact  that  the  appellant  conld 
require  the  respondents  to  transmit  any  communication  sent  to  him 
from  others,  or  that  he  wished  to  send  to  others;  and,  if  the  stock 
exchange  desired  to  communicate  to  him  information  as  to  the  deal- 
ings between  its  members,  there  could  be  no  doubt  of  the  duty  of  the 
respondents  to  comply  with  such  request.  But,  nntil  the  stock  ex- 
change consents  to  the  appellant's  receiving  such  information  as  it 
supplies  to  the  telegraph  company  for  transmission,  I  cannot  see  that 
the  court  has  the  right  to  compel  the  stock  exchange  to  fnmiBh  each 
information  to  the  appellant. 

We  are  referred  to  several  cases  from  other  states, — notably,  to 
the  case  of  New  York  &  Chicago  Grain  &  Stock  Exch.  v.  Board  of 
Trade  of  City  of  Chicago,  127  lU.  163,  19  N.  E.  855,  2  L,  R  A.  411. 
The  Chicago  Board  of  Trade  was  a  corporation,  and  the  powers  of 
A  court  of  equity  over  a  corporation  are  much  more  extensive  than 
over  private  individuals;  bnt  we  cannot  agree  with  that  decision 
so  far  as  it  appears  to  justify  an  interference  by  the  public  or  the 
<.-ourts  with  a  voluntary  association  in  the  transaction  of  its  business 
because  the  public  desire  information  as  to  its  transactions.  There 
is,  no  doubt,  mnch  information  as  to  the  method  by  which  large  cor- 
porations, associations,  or  firms  transact  their  business  which  would 
be  quite  valuable  to  their  c<mipetitors,  and  interesting  to  the  public; 
bnt  this  would  hardly  be  considered  as  justifying  an  interference  by 
the  conrtB.  The  basis  of  that  decision  is  that  as  the  board  had  go 
conducted  its  affairs  for  a  long  term  of  years  as  to  create  a  standard 
mai^cet  in  agricultural  products,  and,  acting  in  concert  or  combina- 
tion with  the  telegraph  companies,  built  up  a  great  system  for  the 
instantaneous  communication  of  the  market  and  its  fluctuations, 
antil  the  public  and  all  persons  dealing  in  such  products  conform 
their  business  to  this  system,  it  could  not  be  allowed  to  create  a 
monopoly  in  the  matter  of  the  market  quotations,  by  furnishing 
them  to  some  and  refusing  them  to  others.  It  is  difflcnlt  to  see 
why  a  voluntary  associntion,  because  of  the  importance  and  char- 
acter of  its  business  and  members,  and  of  thdr  transactions,  could 
be  compelled  to  transmit  to  a  particular  individual  information  of 
its  transactions.   It  was  said  in  the  case  last  cited: 

"We  do  not  wish  to  be  nnderBtood  aa  holding  tliat  the  board  of  trade  Is 
bound  b7  law  to  eontlDiie  the  business  farnistalns  to  the  pubUc  market 
qootatlonB;  but  we  hold  that  bo  long  as  It  continues  to  carry  on  that  trade, 
either  directly  or  Indirectly,  It  muBt  do  bo  without  unjust  dlscxlmination  as  to 
persona." 
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Or,  in  other  words,  that,  because  it  gives  information  to  one  per- 
son, it  mast  give  the  Bame  information  to  all,  and  the  court  will 
compel  it  to  give  such  iofoimation  to  any  one  asking  therefor.  But 
the  question  may  well  be  asked,  where  does  the  court  get  this  power? 
No  statute  gives  it.  Nothing  that  these  individuals  have  done,  no 
obligations  that  they  have  assumed  to  the  public,  no  privileges  which 
they  have  received  from  the  public,  gives  to  the  public  the  right  to 
interfere  with  their  private  business,  or  requires  them  to  give  in- 
formation about  it  to  those  who  desire  such  information.  No  fran- 
chise haft  been  conferred  i^n  this  voluntary  iu»ociation  by  the 
public  which  justifies  an  interference  by  the  public  with  its  method 
of  conducting  its  business;  and  to  grant  such  an  applicatioii  would, 
it  seems  to  me,  be  an  interference  with  the  liberty  of  the  indlTldnal 
which  is  protected  by  the  constitution  and  the  law. 

The  doctrine  established  in  Munn  v.  Illinois,  94  U.  S.  113,  24  L. 
£d.  77,  and  kindred  cases,  does  not  apf^y.  No  property  of  the  stock 
exchange  has  been  devoted  to  public  use.  The  stock  exchange  ex- 
cludes the  public  trom  its  proper^;  restricts  the  transactions  therein 
to  its  own  members;  .aeuda  information  of  such  transactions  to  those 
whom  it  designates  as  the  persons  that  are  to  receive  it  Informa- 
tion as  to  transactions  upon  the  Stock  Exchange  is  not  such  prop- 
erty as  could  be  "clothed  with  a  public  interest,"  so  that  a  "grant  to 
the  public  of  an  interest  in  that  use"  is  to  be  implied.  Such  informa- 
tion is  not  propeity,  in  any  sense,  and  the  public  or  a  particular  in- 
dividual has  no  right  to  go  to  this  voluntary  association,  and  insist 
that  information  of  its  transactions  should  be  furnished. 

I  cannot  think,  therefore,  that  the  court  had  power  to  grant  the 
relief  asked  for;  and  the  order  c^q>ealed  fnmi  should  be  affirmed,  with 
f  10  costs  and  disbursements.   All  concur. 


MESSMANN  v.  EGENBERGER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.   December  8.  1899.) 

Adtahcbmkht— Will— Partial  Disposition. 

A  person  wbo  dies  leaving  a  will  which  Is  admitted  to  probate  Is  not 
"an  iQtestate,"  within  the  statutes  of  descent  (1  Rev.  St  p.  754.  S  23). 
providing  that,  if  any  child  of  "an  Intestate''  shall  have  been  advanced  by 
him,  the  portion  shall  be  estimated  In  the  division  and  distribution  of  the 
"estate  of  the  intestate,"  etc.,  although  he  does  not  dispose  of  all  his  prop- 
erty, because  some  parts  of  the  will  violate  the  statate  against  perpetuities. 

Appeal  from  judgment  on  report  of  referee. 

Action  for  partition  by  Elizabeth  Messmann  against  Annette  Eg- 
enberger,  William  Egenberger,  and  others.  From  an  interlocutory 
judgment  entered  upon  a  referee's  report,  the  plaintiff  and  the  de- 
fendant William  Egenbei^er  appeal.  Affirmed. 

Argued  before  VAN  BRXJNT,  P.  J.,  and  BAKRETT,  RUHBEY, 

Mclaughlin,  and  ingbaham,  jj. 

Charles  H.  Maehin,  for  appellant  Elizabeth  Messmann. 
L.  a.  Fuller,  for  appellant  William  Egenberger. 
Henry  Brill,  for  respondent 
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INQRAHAM,  J.  This  action  was  brought  for  a  partition  of  real 
property.  The  action  was  referred,  by  consent,  to  a  referee,  upon 
whoee  report  an  interlocutory  judgment  was  entered,  and  from  that 
interlocutory  judgment  the  [^intiff  and  one  of  the  defendants  ap- 
peal. There  is  no  question  of  fact  in  dispute,  the  case  presenting 
only  a  question  of  law.  It  appears  that  one  Joseph  A.  Egenbci^r 
was  seised  and  possessed  of  a  lot  of  land  in  the  city  of  New  York, 
and  that  on  the  21st  day  of  Jane,  1891,  he  died,  leaving  a  last  will 
and  testament,  which  was  duly  admitted  to  probate.  By  his  will, 
after  appointing  executors,  he  directed,  authorized,  and  empowered 
his  executors,  immediately  after  his  decease,  to  take  charge  of  all 
his  estate,  real  and  personal,  or  of  which  at  the  time  of  his  death 
he  might  be  seised  and  possessed,  in  trust,  to  have  and  to  hold  the 
same  as  trustees,  "nevertheless  subject  to  the  directions  and  stipu- 
lations of  this,  my  last  will  and  testament,  and  I  direct  as  follows." 
The  will  then  directed  that  the  debts  and  funeral  expenses  be  paid; 
that  the  executors  erect  a  monimxent  upon  his  burial  lot;  that  all 
his  apparels,  jewelry,  fnmitnre,  and  all  and  anything  to  his  house- 
hold belonging,  be  given  to  his  wife;  that  his  estate  should  not 
be  sold  during  the  lifetime  of  his  children  William  Egenberger  and 
Elizabeth  Egenberger,  but  should  be  held  in  trust  for  them  during 
the  whole  term  of  their  respective  lives,  "and  upon  their  death  shall 
be  sold,  and  the  amount  and  proceeds  from  such  sale  shall  be  divided 
among  the  children  of  my  said  son,  William  Egenberger,  and  the  chil- 
dren of  my  daughter  Elizabeth,  in  case  she  e^ould  leave  any  issue; 
.if  she  shonld  die  without  leaving  any  issue,  then  her  share  shall  be 
divided  among  the  children  of  my  son  William  Bgenbei^r  and  my 
son  Edward.  Egenberger,  or  his  children."  -  The  seventh  clause  of  the 
will  provided  that  the  incomes  from  the  estate,  both  real  and  per- 
sonal, should  be  paid  over  to  the  testator's  wife,  Elizabeth  Egenber- 
ger, n^  Scfaiefoel,  during  the  whole  term  of  her  natural  life,  to  be  used 
and  applied  by  her  at  her  discretion  and  without  any  restrictions; 
she  to  have  full  charge  of  the  real  propei'ty,  and  also  the  full  incomes 
from  the  personal  property,  but  should  receive  said  incomes  and  ac- 
cept them  in  lieu  of  her  dower  and  all  of  her  dower  and  right  in  the 
estate.  The  eighth  clause  provided  that,  after  the  death  of  the  tes- 
tator's wife,  "my  executors  and  trustees  shall  ti^e  the  incomes  from 
my  estate,  providing,  however,  that  the  taxes,  assessments,  and  re- 
pairs of  my  real  property  are  paid  and  done,  and  the  real  property 
kept  in  good  order,  and  divide  the  same  among  themselves,  namely, 
one-half  of  th^  surplus  from  incomes  to  go  to  my  son  William  Egen- 
bei^r  or  his  children,  and  the  other  one-half  to  my  daughter  Eliza- 
beth Egenberger,  married  to  George  Messmann,  or  her  children." 
The  tenth  clause  bequeaths  the  indebtedness  of  his  son  William  to  his 
wife.   The  eleventh  clause  is  as  follows: 

"The  reason  wby  I  have  not  bequeathed  my  sod  Edward  Egenberger  with 
any  part  or  portion  of  my  estate  Is  simply  that  he  has  already  received  an 
amount  fully  equal.  Id  having  received  his  education,  full  support,  and  clothing, 
and  besides  a  sum  of  nine  thousand  three  hundred  and  twenty-ulne  ''^/loo  dol- 
lazs,  which  I  consider  a  full  equivalent  for  all  his  Interest  lu  my  estnte;  and 
If  be  should  contest  this,  my  will,  then  the  sum  of  money  which  he  has  received 
already  shall  become  due,  and  my  executors  and  trustees  shall  collect  It,  and 
ap^  it  the  same  as  tbB  other  porUons  of  my  estate." 
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Thift  will  was  dofy  admitted  to  probate,  and  aabseqaently  an  ac- 
tion was  brought  in  this  court  by  the  ezecatora  named  in  the  will 
for  a  constraction  tliereof,  and  judgment  was  entered  in  that  action 
on  the  10th  day  of  June^  1892,  in  which  it  was  adjudged  that  the  sixth 
and  eighth  clauses  of  the  will  were  invalid  and  contrary  to  law,  and 
void,  as  the  alienation  of  the  estate,  real  and  personal,  is  suspended 
for  move  than  two  lives  in  being;  that  by  reason  thereof  the  real 
estate  descended  to  the  heirs  at  law  of  the  said  testator,  subject,  how- 
ever, to  the  life  estate  of  the  widow;  that  the  widow  of  tiie  testator 
has  a  life  estate  in  tlie  real  and  personal  estate  of  which  tbe  testa- 
tor died  seised,  and  that  she  is  entitled  to  the  nse  and  income  of 
said  real  and  personal  estate  during  tlie  term  of  her  natural  life; 
and  that  all  of  the  other  provisions,  dispositions,  and  directions  of 
the  said  will  are  valid,  aud  proper  to  be  carried  into  execution.  No 
appeal  was  taken  from  this  judgment,  and  as  it  stands  it  binds  all 
the  parties  to  this  action.  It  would  seem  that  the  legal  effect  of 
this  judgment  was  to  declare  void  any  trust  provided  for  by  the  will, 
giving  to  the  widow  of  the  testator  a  life  estate  in  the  real  and  per- 
sonal property,  the  remainder  vesting  in  the  heirs  at  law  <tf  the  tes- 
tator; and  this  conclusion  is  not  disputed. 

The  referee  ftmnd  tiiat  the  testator,  at  tiie  time  his  death,  held 
the  promissory  note  of  the  d^endant  Edward  Egenberger,  which  was 
as  follows: 

"$9,130.81.  New  York,  Feb.  2ii4  1881. 

"On  demand,  after  date,  I  promise  to  pay  to  the  order  of  Joseph  A.  Efiren- 
berger,  nine  thousand  one  hood  red  and  thirty  s^/ioo  dollars,  at  09  Nassau- 
street   Value  received.  Edward  Egmberger." 

^e  referee  also  found  that  this  note  has  not  been  paid,  and  that  it 

is  the  obligation  referred  to  in  the  eleventh  clause  of  the  will.  And, 
as  a  conclusion  of  law,  he  found  that  the  premises  described  in  the 
complaint  are  now  owned  and  possessed  by  the  plaintiff  and  the  de- 
fendants Annette  Egenberger,  as  grantee  of  Edward,  and  William 
Egenberger,  in  equal  shares,  subject  to  the  life  estate  of  the  defend- 
ant Elizabeth  Egenberger  in  the  entire  property.  The  app^ants 
controvert  this  conclusion  of  law,  insistii^  that  the  advance  to  the 
defendant  Edward  Egenberger  by  the  testator,  represented  by  this 
demand  note,  and  which  was  referred  to  in  the  Seventh  clause  of  the 
will,  was  an  advancement  which,  nnder  the  Bevlsed  Statutes,  should 
have  been  charged  against  the  defendant  Edward  Egenberger. 
Whether  or  not  the  amount  represented  by  this  note  was  an  advance- 
ment by  the  testator  to  his  son  is  the  sole  question  ^Hfesented  upon 
this  appeal. 

It  is  not  disputed  that  the  right  to  charge  against  an  heir  at  law 
a  sum  of  money  advanced  by  the  ancestor  did  not  exist  at  common 
law,  bat  is  entirely  regulated  by  statnte.  The  pronsions  of  the  stat- 
ute in  force  at  the  time  of  the  probate  of  the  will  are  in  section  23  of 

the  statute  of  descent  (1  Rev.  St.  p.  754).    It  is  there  provided: 

"If  any  child  of  an  Intestate  shaU  have  been  advanced  by  him,  by  aettlesnent 
or  portion  of  real  or  personal  estate,  or  of  both  of  tb^n,  the  value  thereof  shall 
be  reckoned,  for  the  purposes  of  this  section  only,  as  [wrt  of  the  real  and  per- 
sonal estate  of  such  intestate,  descendible  to  his  helrSi  and  to  be  diatrtboted  t» 
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hii  not  of  Un.  according:  to  law;  and  if  each  adTancement  be  equal  or  snpetlor 
to  ttae  amount  of  the  share  which  eoch  child  would  be  entitled  to  receive  of  the 
real  and  personal  estate  of  the  deceased,  as  above  reckoned,  then  socb  child 
and  his  descendants  shall  be  excluded  from  any  share  In  the  real  and  personal 
estate  of  the  Intestate." 

The  qaestion  presented  is  whether  or  not  the  decedent  was  an  in- 
testate, within  the  meaning  of  this  section.  This  question  was  pre- 
sented in  the  case  of  Thompson  t.  Oarmichael's  Ex'rs,  3  Bandf.  Cfa. 
120.  It  was  there  contended  on  the  one  side,  that  these  provision* 
apply  where  there  was  an  intestacy  pro  tanto;  and,  on  the  other  side^ 
that  they  are  not  a^)licable  at  all  where  there  is  a  will  proven.  The 
conrt,  alter  examining  the  authorities,  lield  that  a  total  intestacjc 
appears  to  be  contem^ted,  saying: 

"The  words  are,  'an  Intestate/  and  the  provisions  relate  to  persraal  estate- 
which  has  not  before  been  mentioned  In  the  chapter,  as  well  as  to  real  estate. 
It  Is  used  as  a  general  term,  without  qualification,  and,  as  such,  its  meaning  Is- 
wdl  known  and  clearly  defined.  But,  In  its  lef^l  and  popular  sense.  It  means 
ft  person  who  dies  without  making  a  wlU.  The  same  language,  'an  intestate,' 
withont  addition  or  qnali&cation,  is  used  hi  the  Bevlaed  Statutes,  In  the  article 
relating  to  granting  leUers  of  administration.  In  short,  a  man  who  dies  leav- 
ing a  will  Is  not  an  Intestate." 

The  conclusion  arrived  at  in  this  case  has  never  been  qnestioned, 
but  seems  to  have  been  approved  and  followed  whenever  the  question 
has  been  presented.  Kent  v.  Hopkins,  86  Hun,  Gil,  33  N.  Y.  Buppw 
767;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  764,  and  cases  there  cited. 

Ai^lying  strictly  the  language  used  in  this  statute,  a  person  who- 
dies  leaving  a  will  which  is  admitted  to  probate  qannot  be  said  to  be 
''an  intestate."  He  may  die  intestate  as  to  certain  portions  of  his- 
property,  but  other  portions  are  disposed  of  by  his  will.  In  this  case^ 
it  is  quite  clear  that  the  deceased  was  not  "an  intestate."  He  did 
not  die  intestate  as  to  this  particular  property,  as  a  life  estate  in  it 
was  created  in  favor  of  his  wife  by  the  will.  Tlie  testator  disposed  of 
the  remainder  after  the  deatli  of  his  wife,  and,  but  for  the  fact  that 
those  provisions  contravened  the  statute  against  perpetuities,  there 
would  be  a  complete  disposition  of  all  his  property.  The  disposition, 
however,  of  the  remainder,  after  the  termination  of  the  life  estate  iii> 
the  wife,  has  been  declared  invalid,  as  in  violation  of  the  statute,  and 
consequently,  as  to  such  remainder,  he  dies  intestate.  But  a  material 
interest  in  this  very  property  was  disposed  of  by  bis  will,  and  it  was 
only  as  to  the  ultimate  disposition  of  the  property  that  the  statute  of 
descent  applied.  The  object  of  the  statute  is  quite  clear.  When  a- 
will  has  b^n  made  disposing  of  the  testator's  real  and  personal  es- 
tate, it  will  be  presumed  that  his  intention  as  to  charges  for  advance- 
ments made  to  his  children  during  their  lives  will  be  disposed  of  by 
the  will,  or  provision  made  for  carrying  out  his  intentions  in  r^rd' 
to  them.  Where  be  makes  no  will,  then  the  law  steps  in  and  disposes 
of  his  estate;  and,  in  order  to  make  an  equitable  and  proper  disposi- 
tion of  it,  it  is  necessary  to  consider  the  advancements  made  by  the 
testator  during  his  life,  and  for  that  purpose  provision  is  made  which- 
will  insure  the  equitable  disposition  of  the  intestate's  property. 

It  may  be  that  this  construction  of  the  statute  will  defeat  the 
intention  of  the  testator,  but  his  intention  was  defeated     reason  of 
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his  endearoriDg  to  create  an  estate  by  his  will  whi<di  is  prohibited 

by  law.  This  construction  has  been  given  to  the  statute  for  over  50 
years,  without  dissent,  so  far  as  appears,  in  any  court  of  this  state. 
It  is  consistent  with  the  construction  given  to  the  statute  from  which 
this  provision  in  our  statute  came,  by  the  courts  in  England,  and  we 
would  not  be  justified  at  this  date  in  changing  what  has  biecome  a 
rule  of  property. 

It  is  not  necessary  to  determine  the  eflEect  of  the  clause  of  the  will 
relating  to  the  indebtedness  of  the  defendant  Edward  Egenberger. 
From  &e  note  it  would  appear  that  the  transaction  was  rather  a  loan 
to  the  son  by  the  testator  than  an  advancement.  An  adTancement  is 
defined  to  be  ''a  gift  by  anticipation,  from  a  parent  to  a  child,  of  the 
whole  or  a  part  of  which  it  is  supposed  such  child  will  inherit  on  the 
death  of  the  parent."  Bouv.  Law  Diet.  If  the  will  had  not  men- 
tioned the  transaction,  it  could  not,  I  suppose,  be  disputed  that  the 
representatives  of  the  estate  could  have  recovered  the  amount  of  the 
note  from  the  maker.  It  would  appear  that  the  clause  in  the  will  re- 
lating to  this  indebtedness  would,  in  effect,  give  to  the  maker  of  the 
note  the  amount  due  as  his  share  of  tiie  estate;  bat  I  cannot  see  that 
this  would  affect  his  right  to  take  a  share  of  the  property  of  which 
the  testator  died  intestate.  As,  however,  we  have  taken  the  view  of 
the  statute  above  indicated,  it  is  not  esBential  that  we  should  discuss 
this  question  further. 

It  follows  that  the  judgment  appealed  from  was  right,  and  ahoDld 
be  affirmed,  with  costs.  All  concur. 


CKOSSMAN  et  aL  V.  LUBIIAN  et  aL 
(Supreme  Court,  Appellate  DItIsIod,  First  Department   December  8.  1890.1 

1.  8ale8— Validity  ~  Pdblio  Health  Laws  —  Adoltebated  Articles  —  Ac- 
CRPTANCB— Refusal— Evidence. 

Where,  In  an  action  to  recover  tor  breach  of  a  contract  of  sale  of  coflTee, 
defendant's  witness  testified  that  the  coffee  was  covered  with  an  opaqne 
substance.  It  was  error  to  refuse  to  allow  plaintiff  to  show  that  soch 
substance  did  not  conceal  any  detects  In  the  coffee,  since,  under  Pub. 
Health  Laws  (I^ws  1S&3,  c.  6G1)  S  41.  a  sale  of  coated  coffee  Is  not  Ille- 
gal, unless  80  coIc»ed  or  coated  that  damage  Is  concealed,  or  It  la  made  to 
appear  bett»  or  of  greater  value  than  It  t^U7  Is.  * 

S.  Sahb. 

Where,  In  an  action  for  refusal  to  accept  coffee  sold,  it  was  stlpolated 
that  the  color  of  the  coffee  was  not  an  indication  of  Its  value,  evidence  that 
the  coffee  tendered  was  coated  with  an  opaque  substance  merely,  without 
showing  tbat  tbe  coffee  was  actually  damaged,  which  the  coating  concealed, 
did  not  Justly  its  refusal,  under  Pub.  Health  Iaws  (Laws  1888,  c.  661) 
{  41,  declaring  that  no  p^»on  shall  offer  for  sale  any  adnlterated  food 
so  colored  or  coated  that  damage  Is  concealed,  or  the  article  Is  thereby 
made  to  appear  of  greater  value  than  It  really  la. 
8.  Same— Ihstbuctions. 

Where  defendants  bought  Bio  coffee  under  a  contract  reqtdrlns  It  to 
be  of  a  certain  grade  and  standard,  and  the  coffee  tendered  was  ascertained 
to  be  of  the  quality  required,  defendants  were  preduded  from  allying  that 
the  coffee  tendered  was  not  a  good  delivery  under  such  contract;  ukd  hence 
an  Instruction  requiring  that  the  coffee  ddtvered  nnder  the  contract  shoDld 
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be  "natural  coffee,"  and  tbat  the  Jniy  thould  determine  wbether  the 
coffee  tendered  was  natural  coffee,  was  erroneous. 

Appeal  from  trial  term,  New  York  COU11I7. 

Action  by  George  W.  Grossman  and  others  against  Theodor  G.  Lur- 
man  and  others  for  breach  of  a  contract  of  sale.  From  a  judgment 
in  favor  of  defendants,  plaintiffs  ai^eal.  Reversed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  BARRETT,  RUMSEY, 

Mclaughlin,  and  ingraham,  jj. 

Frederic  R.  Kello^,  for  appellants. 
Charles  Stewart  Davison,  for  respondents. 

INGRAHAM,  J.  On  a  former  appeal  to  this  court  in  this  action 
(33  App.  Div.  422,  54  N.  Y.  Snpp.  72),  it  was  held  that  the  only  ques- 
tion presented  was  whether  a  sale  of  the  coffee  was  prohibited  by 
section  41  of  the  public  health  law  (chapter  661,  Laws  1893).  It  Is 
there  provided  thiU: 

"No  person  staaU  wltbin  the  state  •  *  •  sell,  or  offer  for  sale,  any 
aduIteAted  food  or  drug.  An  article  shall  be  deemed  to  be  adulterated  within 
the  meaning  of  this  act  •  •  ♦  In  the  case  of  food  •  •  •  If  It  be  col- 
ored, fir  coated,  or  polished,  or  powdered  whereby  damage  Is  concealed  or  It  is 
made  to  appear  better  than  It  really  la.  or  of  greater  value." 

As  was  said  on  the  former  appeal : 

"It  Is  plain  that,  under  the  proTlslons  of  this  statute,  the  mere  fact  tbat  an 
article  Is  colored  Is  not,  ot  Itself,  suffldent  to  make  the  sale  ol  It  Illegal.  Tbe 
sale  of  a  colwed  artlde  Is  not  forbidden  unless,  by  means  of  tbe  coloring,  dam- 
age to  the  article  Is  concealed,  or  tbe  article  Is  made  to  appear  better  than  It 
really  la,  or  of  greater  value.  The  Intent  with  which  the  coloring  is  put  upon 
the  article  is  of  no  Importance.  The  law  deals  solely  with  the  effect,  and  It 
forbids  the  sale  of  the  colored  article  only  when,  after  the  coloring  shall  have 
been  put  upon  it,  one  of  the  effects  mentioned  In  the  law  shall  have  been  pro- 
duced.  Unless  that  has  taken  place,  the  sale  of  the  article  Is  not  illegal." 

It  was  also  thus  held  that  a  ruling  of  the  court  excluding  testimony 
of  a  witness  called  for  the  defendants,  as  to  whether  the  ^ect  of  the 
artificial  coloring  of  the  coffee  would  be  to  enhance  its  value,  or  make 
it  appear  better  than  it  really  was,  was  error,  and  upon  that  ground 
the  judgment  was  reversed,  and  a  new  trial  ordered.  In  diacusoLng 
this  particular  evidence,  tbe  court  say: 

"It  was  assumed  to  be,  and  it  nndoubtedly  was,  essential  for  the  defendants, 
la  establishing  their  case,  to  show  tbat  tbe  use  of  coloring  matter  upon  the 
coffee  In  question  was  to  enhance  Its  value,  or  make  It  appear  better  than  It 
really  was.  That  was  conceded,  and  such  evidence  as  applied  to  tbe  particular 
coffee  was  admitted  In  every  case  where  it  was  offered.  The  witness  whose 
testimony  was  objected  to  and  rejected  was  a  man  of  considerable  experience 
In  that  trade,  who  had  dealt  largely  In  coffee,  and  was  familiar,  not  only  with 
the  manner  of  dealing,  but  wltb  the  effect  of  coloring  matter  generally  upon 
coffee  to  which  it  was  applied,  and  It  must  be  assumed  that  be  was  able  to  say 
what.  In  such  cases,  was  the  general  effect  of  tbe  application  of  coloring  mat- 
ter to  the  article.  •  *  •  It  appears,  and  Is  uncontradicted  In  the  case,  that 
tbe  coloring  of  coffee  was  not  an  unusual  thing,  but,  on  tbe  contrary,  that 
colored  coffees  were  very  largely  imported  Into  tbe  United  States,  and  very 
largely  dealt  In,  for  purposes  of  sale,  in  certain  portions  ot  this  country.  The 
cotoring  of  coffee,  tiierefore.  was  quite  familiar  to  dealers,  and  It  must  be 
assumed,  as  was  stated,  that  the  object  of  it  was  to  improve  It,  either  in 
actual  value  or  appearance,  and  not  to  make  It  worse.  That  being  so.  It  was 
<^earl7  within  the  provinoe  of  a  dealer  In  «Aee,  who  was  familiar  with  colored 
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coffeeg,  to  say  whether  the  addition  of  a  yellow  col(H>Ing  mbfltance  to  tbe  coffee 
bean  woald  produce  the  intended  effect,  and  enhance  its  Talne.  For  that  rea- 
son, this  testimony  should  have  been  admitted,  and  the  wltneao  should  have 
been  permitted  to  say  what  was  the  asual  effect  of  such  a  ooloring  of  coffee 
as  this." 

Upon  the  trial,  the  parties  entered  into  a  Btipulation  admitting  the 
saie  of  the  coffee,  its  tender  to  the  defendant,  and  its  grading  as  pro- 
vided for  in  the  contract,  from  which  it  appeared  that  the  coffee  was 
a  good  delivery  under  the  contract;  that: 

"The  presence,  in  greater  or  less  quantity,  in  coffee,  of  small  sUdcB,  black 
beans,  hulls,  broken  beans,  musty  beans,  little  stones,  dirt,  rain-damaged  beans, 
pale  beans,  swelled  beans,  sour  beans,  are  all  taken  Into  conslderetlfHi  In 
grading  coffees,  and  the  coffees  which  are  to  be  graded  are  classified  by  Ox 
graders  by  comparison  with  the  said  standards  or  standard  samples  of  tlie  ex- 
change, which,  under  the  rules  of  the  exchange,  serve  as  tbe  only  guide.  This 
classification  or  grading  takes  Into  account  the  presence  of  all  such  (and  any 
other)  defects  in  greater  or  less  quantity,  but  Is  irrespective  of  the  color  or 
style  of  the  coffee.  This  reference  to  color  or  style,  however,  does  not  in  any 
wise  mean  artificial  color,  hut  merely  that  coffee  Is  not  to  be  graded  any  higher 
or  any  lower  because,  in  natural  color.  It  Is  a  light  coffee  or  a  dark  coffee. 
Equally  good  coffees  come  forward  to  this  port  from  different  ports  or  planta- 
tions, eome  light,  some  dark;  scunetimes  most  of  the  coffees  In  a  glvea  year 
being  light,  and  at  other  times  dark.  In  other  words,  a  difference  In  the 
natural  coIot  of  o^ee  Is  not  regarded  as  an  element  entering  into  gtadlng." 

Upon  this  Btipulation  and  proof  of  the  contract  and  the  refusal  to 
accept  b;  defendants,  the  plaintiffs  reeted.    The  defendants  called  a 
witness,  who  testified  that  he  was  an  analytical  chemist;  that  he  ; 
subjected  some  of  the  coffee  in  controversy'  to  a  chemical  anai^U;  '  I 
that  upon  the  coffee  he  found  a  foreign  substance,  which  was  a  form  I 
of  iron,  presumably  oxide  of  iron;  that  this  substance  was  over  the 
whole  of  the  bean,  so  far  as  the  witness  could  tell;  that  this  <«ide 
of  iron  is  a  dense,  opaque  substance,  and  this  substance  covered  the  j 
whole  of  flie  beans  evenly.   Upon  cross-examination,  the  witness  tes-  : 
tified  that  some  of  this  substance  appeared  to  adhere  to  the  surface 
of  the  bean,  and  some  appeared  to  be  loose.   There  was  no  evidence 
that  this  oxide  of  iron,  in  the  quantities  it  was  found  npon  those  i 
beans,  was  in  any  way  deleterious  to  health,  or  that  this  particular 
coffee  was  damaged,  or  that,  as  a  fact,  this  coloring  matter  foand  apoo 
the  coffee  beans  concealed  any  damage.  The  defendants  having  rest- 
ed, the  plaintiffs  called  several  witnesses  to  rebut  the  iuferaice.  , 
sought  to  be  drawn  frcnu  the  testimony,  that  covering  this  coffee  to 
a  greater  or  less  extent  with  this  opaque  substance  did  as  a  flact  con-  | 
ceal  damage,  and  endeavored  by  these  witnesses  to  show  as  a  fact 
the  condition  of  the  coffee  that  they  examined.    Small,  a  coffee  deal- 
er, and  one  of  the  licensed  graders  of  the  Coffee  Exchange  since  its 
inception,  in  1882,  and  who  passed  uptm  this  coffee  in  dispute  under 
the  contract,  was  asked  a  number  of  questions  tending  to  show  the 
effect  that  this  coloring  matter  produced  upon  the  appearance  of  the 
coffee,  and  whether  the  coloring  sntotanoe  did  pre?ent  the  witness  i 
from  ascertaining  the  condition  of  the  cofliee.   All  of  these  qnotioos 
were  excluded,  upon  objection  by- the  defendants.  Another  witness 
was  called,  who  was  a  jobber  and  importer  of  coffee.   He  had  been 
in  business  for  20  years,  and  during  that  entire  time  he  had  been 
familiar  with  cofFeea  that  had  been  artificisdly  colored.   He  had  er- 
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amined  the  coifee  in  qnestion,  and  was  asked  whetiier  the  nihBtanoe 
that  was  finind  on  these  coffee  beans  was  opaque  or  translucent;  anA 
was  then  asked  a  series  of  questions  as  to  the  effect  that  this  color- 
ing matter  had  upon  this  coffee,  and  what  he  saw  upon  an  examina- 
tion of  it.  He  was  asked  whether  be  could  see  the  character  of  the 
bean,  and  see  any  d^ect  thereon,  notwithstanding  the  yellowish  sub- 
stance upon  the  bean,  whidi  questions  were  exduded  upon  the  ob- 
}ecti<m8  of  the  defendants.  Several  other  witnesses  were  called,  anS. 
asked  timilar  qnestions,  all  of  which  seem  to  have  been  excluded  upon 
objectionB     the  defendants. 

It  is  a  little  difBcult  to  see  upon  what  principle  these  rulings  weie 
made.  The  question  is  whether  the  coffee  had  been  so  colored  or 
coated  or  polished  as  to  conceal  damage,  or  whether  it  was  made  to 
appear  better  than  it  really  was  or  of  greater  value.  The  defendants 
had  been  allowed  to  prove  that  there  was  a  coating  of  an  opaque  sub- 
stance upon  the  coffee,  and  had  rested  at  that.  The  plaintiffs,  in  re- 
bnttal,  endeavored  to  prove  that  the  coatii^  of  this  substance  upon 
tlie  coffee  bean  did  not,  as  a  matter  of  fact,  conceal  any  defects  in  the 
coffee,  but  were  not  permitted  to  do  so.  The  witness  was  not  asked 
to  testify  to  an  opinion,  but  to  what  he  as  a  fact  saw  in  eramining 
the  coffee.  Even  assuming  that  the  witnera'  opinion  upon  that  sab- 
ject  was  not  competent,  it  certainly  was  competent  for  him  to  ex- 
amine the  coffee,  and  to  testify  to  the  appearance  of  the  bean  with- 
the  coating  upon  it,  which  had  been  testified  to  by  the  defendants^ 
witnesses.  This  court  upon  the  former  appeal  distinctly  held  that 
expert  testimony  as  to  the  condition  of  flie  coffee  was  competent- 
The  judgment  rendered  upon  the  first  trial  was  reversed  by  tha»  court 
upon  the  ground  that  such  evidence  had  been  excluded.  It  was  troe 
that  on  the  former  trial  the  evidence  which  was  excluded  was  offered 
the  defendants,  but  the  mlii^;  that  expert  testimoi^  was  ccaur 
potent  on  behalf  of  the  defendants  was  not  a  ground  for  exchtcKn^ 
expert  testimony  offered  on  the  part  of  the  plaintiffs  to  rebut  thai 
offered  by  the  defendants.   As  was  said  upon  the  former  appeal 

"The  coloring  of  coffee,  therefore,  was  quite  familiar  to  dealera,  and  It  nmBC- 
be  auewamed,  aa  was  stated,  that  the  object  of  It  was'  to  Improve  It,  either  In  ^ 
actnal  value  or  appearance,  and  not  to  make  it  worse.  That  heing  so.  It:  was 
certainly  cleailj  within  the  province  of  a  dealer  In  coffee,  who  was  ftanlllar 
with  colored  coffees,  to  say  whether  the  addition  of  a  yellow  coloring  eabstance- 
to  tbe  coffee  bean  wotdd  produce  Hie  Intended  effect,  and  enhaiu*  R»  volofc;. 
For  that  reason  this  testimony  should  have  been  admitted,  and  the  witnew 
shoold  have  been  permitted  to  say  what  was  tbe  usual  effect  of  such:  a.  colorli^ 
of  coffee  as  tfaU." 

We  think,  therefore,  that,  under  the  rule  laid  down  on  the  former 
appeal,  the  exclusion  of  this  evidence  was  error.  Tbe  effect  of  «v- 
former  decision  was  that  a  sale  of  coffee,  under  this  section  of  the- 
imblic  health  law  before  cited,  was  not  ille^,  unless  it  appeared  that 
the  article  so  offered  for  sale  was  colored  or  coated  so  that  dama^- 
aa  a  fact  was  concealed,  or  that  it  was  made  to  ai^ear  bettoi  thais 
it  really  is,  or  of  greater  value.  The  statute  prohibits  aa  iadividiiBl 
from  selling  his  property,  in  derogation  of  the  common-law  rigfa^  eif 
every  one  who  owns  property.  It  is  a  statute  that  is  not  to  be  ex- 
tended bejond  what  can.  be  fairly  inferred  from  Us  .tesiiMh:  and  tbe 
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mere  fact  that  an  article  of  food  has  npon  it  a  coloring  or  coating 
which  would  tend  to  conceal  damage,  if  such  damage  existed,  is  not 
within  the  prohibition  of  the  statute.  It  must  appear,  not  only  that 
such  a  covering  was  placed  upon  the  article,  but  that  such  a  corering 
or  coating  did  conceal  damage.  The  language  of  the  statute  is,  *'if 
it  be  colored  or  coated  or  polished  or  powdered  whereby  damage  is 
ctmcealed," — not  snch  a  coT^ing  or  coating  as  would  damage,  if  dam- 
age existed,  but  snch  a  covering  or  coating  as,  in  the  case  of  a  par- 
ticular article  exposed  for  sale,  did  conceal  damage.  This  was  the 
constrnction  of  the  statute  which  was  given  upon  the  former  appeal. 
To  justify  a  person  in  refusing  to  accept  the  delivery  of  an  article 
as  prohibited  by  this  statute,  there  must  be  some  proof  that  it  was  a 
damaged  article,  and  that  such  damage  was  concealed  by  the  cover- 
ing or  coating.  In  this  case  it  was  expressly  stipulated  that  the  color 
of  the  cotfee  was  not  an  indication  of  its  value,  and  that,  therefore,  a 
discoloration  of  a  bean  would  not  of  itself  be  damage.  It  is  difficult 
to  see,  therefore,  how  evidence  merely  tending  to  show  that  this  coffee 
waa  colored  by  a  substance  whicii  was  in  its  nature  opaque,  without 
proving  that  the  coffee  itself  was  in  some  way  damaged,  which  this 
covering  did  conceal,  would  bring  the  case  within  the  statute. 

The  learned  trial  court  seems  to  have  submitted  to  the  jury  a  ques- 
tion as  to  what  was  intended  by  the  contract,  and  as  to  whether  or 
not  these  plaintiffs  were  bound  to  deliver  to  the  defendants  "natural 
coffee";  and  the  court  stated  to  the  jury  that  he  supposed  that  "nat- 
ural coffee"  meant  coffee  which  is  in  the  state  in  which  it  was  grown, 
without  any  addition  to  it  of  any  sort,  adding,  further: 

"The  claim  Is  mode  here  that  under  that  contract  the  plaintiffs,  before  they 
can  recover,  must  prove  that  the  cdlee  that  they  offered  to  deliver  aad  did 
tender  to  the  defendants  In  this  case  was  'natural  coffee';  and  It  la  for  yoa  to 
determine  what  'natural  coffee'  meant.   It  Is  a  questl(m  of  fact,  under  this 

contract." 

To  this  charge  of  the  court  the  plaintiff  excepted.  Tnruing  to  the 
contract,  it  does  not  appear  that  anything  was  said  about  "natural 
coffee."  What  the  plaintiffs  sold,  and  what  the  defendants  bought, 
was  500  pound  bags  of  Rio  coffee,  such  coffee  to  average  in  grade 
about  standards  Nob.  8  and  9  of  the  Coffee  Exchange  of  the  City  of 
New  York.  Tt  was  conceded  that  grade  9  is  the  lowest  of  tiie  stand- 
ard grades  of  the  New  York  Coffee  Exchange,  and  it  certainly  could 
not  be  assumed  that  this  grade  of  coffee  was  of  particular  excellence, 
or  that  the  defendants  were  bound  to  deliver  anything  more  than  they 
agreed  to  deliver,  namely,  500  bags  of  Bio  coffee.  The  parties  to 
the  contract  had  provided  a  means  of  ascertaining  whether  or  not 
coffee  tendered  under  this  contract  was  of  the  grade  required  by  it. 
and  under  the  provisions  of  the  contract  the  grade  of  the  coffee  ten- 
dered was  ascertained,  and  it  was  determined  that  it  was  of  the 
grade  required  hy  the  contract.  Thus,  the  defendants  were  precluded 
from  alleging  that  the  coffee  tendered  was  not  a  good  delivery  under 
the  contract.  The  defendants'  sole  defense  to  this  demand  on  the 
part  of  the  plaintiffs,  as  was  clearly  stated  by  this  court  upon  the 
former  appeal,  was  that  any  sale  of  this  coffee  within  this  state  was 
a  Tfolati<m  of  the  provlsiouB  of  the  pnblic  health  law,  before  referred 


Digitized  by  Google 


Sup.  Ct.) 


IN  BB  HAFNER. 


565 


to.  The  sole  issue  of  fact  to  be  disposed  of  upon  the  trial,  therefore, 
was  whether  or  not  a  sale  of  this  coffee  was  in^>hibited  by  this  provi- 
sion of  the  public  health  law,  and  that  depended  entirely  upon  wheth- 
er or  not  the  defendants  were  able  to  prove  that  this  coffee  "was  col- 
ored or  coated  or  polished  or  powdered,  whereby  damage  was  con- 
cealed, or  it  was  made  to  appear  better  than  it  really  was,  or  of 
greater  value."  Upon  that  question,  even  assuming  that  the  defend- 
ants had  proved  facts  sufficient  to  justify  a  submission  ot  the  ques- 
tion to  the  jury,  the  evidence  before  referred  to  offered  by  the  plain- 
tiffs in  rebattal  was  cleurly  competent. 

For  the  reasons  above  indicated,  I  think  the  judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellants  to 
abide  the  event   Ail  concur. 


In  re  HAFNBB  et  aL 

(Sopreme  Court,  Appellate  Dlvi8l<Hi,  First  Department  December  8.  1809.) 

Wnaa— CoHBTROorroH— Legaot— Pailurb  to  Vbst— Disposition. 

Testator  directed  his  executors  to  hold  bis  estate  in  trust  during  his 
daughter's  lifetime,  and  to  pay  sums  annually  from  the  Income  to  certain 
beneflclarles,  including  a  granddaughter,  the  residue  to  be  applied  on  incom- 
branc^r  and  when  all  incumbrances  were  disctiarged  the  income  shoidd 
be  divided  Into  three  parts,  one  to  be  paid  to  anch  granddai«hter.  The 
gnnddaoghter  died  before  testator,  loavlns  a  son  living  at  his  death.  Held, 
that  the  gift  to  the  granddaughter  until  alt  Incumbrances  were  discharged 
constltnted  a  legacy,  which,  failing  to  vest  In  the  granddaughter,  passed 
to  her  son,  under  2  Rev.  St.  p.  66,  S  52,  providing  that  when  testator's  de- 
scendant, to  whom  he  has  devised  an  estate,  shall  die  during  his  lifetime, 
leaving  a  child  surviving  the  testator,  the  devise  shall  not  lapse,  but  the 
property  shall  vest  In  the  surviving  child,  as  If  sacb  devisee  bad  sur- 
vived testator  and  died  intestate. 

Appeal  from  surrogate's  court.  New  York  county. 

Judicial  accounting  of  Lawrence  C.  Hafner  and  another  as  exec- 
utors, etc.,  of  the  will  of  Francis  McCabe,  deceased.  From  a  surro- 
gate's decree  directing  payment  of  a  legacy  to  Thomas  F.  Brandon, 
administrator,  etc.,  of  Loretta  Donlon,  deceased,  the  executors  and 
Howard  C.  Tracy,  ^>ecial  guardian  of  Francis  McCabe  Brandon,  a 
minor,  appeal.  Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McIAUGHLIN,  PATTER- 
SON, O'BRIEN,  and  INGRAHAM,  JJ. 

Robert  A.  B.  Dayton,  for  appellant  executors. 
Howard  C.  Tracy,  for  appellant  Brandon. 
Wolcott  G.  I^ne,  for  respondent. 

PATTERSON,  J.  On  the  settlement  of  an  account  of  the  exec- 
utors of  the  last  will  and  testament  of  Francis  McCabe,  deceased^  it 
became  nec«Bsary,  to  enable  the  surrogate  to  make  a  decree,  to  g^ve 
construction  to  certain  provisions  of  ttie  will  relating  to  a  legacy  or 
bequest  of  income  to  a  granddaughter  of  the  testator  who  died  during 
his  lifetime.  The  testator  gave  sia  his  property,  after  the  payment  of 
debts  and  funeral  expenses,  to  his  executors  in  trust  during  the  life 
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'Of  hiB  daughter  Rosanna,  to  invest  Mb  personalty  in  bonds  and  mort- 
^ges,  to  lease  the  realty,  to  collect  the  rents,  issues,  and  profits 
thereof,  and  to  apply  the  net  income  as  follows:  91,500  annually,  in 
■equaJ  quarterly  i>ayinents,  to  his  daughter  Rosanna;  |1,000  annually, 
iu  equal  quarterly  payments,  to  his  granddaughter  lloretta  Donlon ;  a 
•certain  other  sum  annually  to  the  widow  of  Ma  deceased  son,  Eugene, 
to  continue  during  the  whole  tnwt,  and  as  long  as  she  remained  un- 
married; f 1,500  annually  for  the  support  and  nuuntenance  of  three 
•children  of  his  deceased  son,  Eugene,  or  so  much  thereof  as  might 
l>e  necessary  for  their  support  and  education,  with  the  direction  to 
pay  the  accumulation  in  equal  shares  to  these  grandchildren  upon 
their  attaining  the  age  of  21  years;  and  the  rest  and  residue  of  the 
income  the  testator  directed  to  be  applied  to  ithe  payment  and  dis- 
cbarge of  bonds  and  mortgages  outstanding  upon  his  real  estate,  until 
said  mortgages  shall  be  fully  paid  and  discharged,  to  the  end  that 
the  said  real  estate  should  be  free,  clear,  and  unincumbered  of  and 
from  «11  liens.  The  proTisions  with  respect  to  the  payment  ot  specific 
mamt  from  income  before  mentioned  to  the  daughter  Bosanna  and  the 
granddaughter  Loretta  are  expressly  limited  "until  the  mortgages 
now  liens,  or  which  may  be  liens,  upon  my  real  estate,  shall  be  fully 
pMd  and  discharged."  Tbe  testator  then  provided  that,  after  the 
Uena  and  incumbrances  upon  the  real  proper^  were  removed,  a  differ- 
ent disposition  of  the  income  should  be  made  during  the  continuance 
of  the  trust,  viz.  that  income  be  divided  into  three  parts,  one  part 
tm  be  paid  to  Rosanna,  another  part  to  the  granddaught^  Lcnretta 
Donlon,  and  the  remaining  third  to  the  three  children  of  the  deceased 
muif  with  directions  as  to  accumulations  during  their  infancy,  and  the 
payment  of  such  accumulation  to  the  infants  on  their  attaining  full 
Age.  On  the  termination  of  the  whole  trust  (that  is,  on  the  death  of 
the  daughter  Rosanna),  the  testator  directed  that  the  whole  estate  be 
^vided  into  three  parts,  as  near  as  may  be,  and  that  the  executors 
pay  over  and  allot  one  of  such  parts  to  the  then  living  children  of  the 
daughter  Bosanna,  another  part  to  the  children  then  living  of  his 
deceased  son,  Eugene,  and  the  remaining  third  part  to  his  grand- 
dai^hter  Loretta;  and  he  then  provided: 

"IT  my  said  granddaughter  Loretta  Donlon  shodd  be  deceased  at  the  time 
•of  such  diTislou,  leaving  lawful  Issue,  then  I  give,  devise,  and  bequeath  the 
Share  heretai  devised  and  bequeathed  to  her  to  such  Issue,  bat,  U  she  die 
wlUiout  such  Issue,  then  I  give  and  devise  one  half  of  such  share  onto  the 
children  of  my  daughter  Bosanna,  and  the  othei:  half  thereof  I  give  and.  devlae 
onto  the  children  of  my  deceased  son,  Bogene." 

As  before  stated,  Loretta  Donlon  died  during  the  lifetime  of  the 
.testator.  She  was  then  the  wife  of  Thomas  F.  Brandon,  and  left, 
iher  surriving,  her  husband  and  an  infant  diild.  Letters  of  adminis- 
tration were  taken  out  on  her  estate,  and  the  husband  was  ai^iointed 
administrator.  He  was  cited  before  the  surrogate  on  the  settlement 
•of  the  executors'  accounts.  The  infant  child  of  Loretta  was  also  rep- 
^resented  on  the  accounting  by  a  duly-appointed  special  guardian.  A 
•question  arose  on  the  accounting  as  to  the  effect  of  the  death  of 
loretta  during  the  lifetime  of  the  testator  upon  the  gift  made  to  her 
in  the  will  of  the  |1,000  a  year,  to  continue  until  the  payment  and 
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discharge  of  tlie  mortgages  upon  the  testator's  really  above  men* 
tioned.  The  ezecators  of  the  will  claimed  that  the  gift  lapsed  and 
failed  utterly.  The  administrator  claimed  that  the  gift  vested  iu  him 
■as  administrator.  'Die  special  guardian  of  the  infant  claimed  thai 
the  infant  was  entitled  to  it  absolutely.  The  surrogate  held  that 
the  amount  belonged  to  the  administrator,  and  from  the  decree  en- 
tered upon  his  decision  the  executors  and  the  special  guardian  aj^al. 

1.  The  position  taken  by  the  executora  is  that  the  provision  made 
for  the  granddaughter  until  the  payment  and  dischaxge  of  the  incum- 
brances upon  the  realty  is  an  annuity, — a  proTisicHi  entirdy  personal 
to  the  annuitant;  implying  that  it  is  to  cease  at  her  death,  and  that, 
theref(H«,  as  it  could  never  take  effect,  it  is  a  lapsed  legacy,  not  saved 
by  the  terms  of  the  statute  presently  to  be  referred  to.  But  it  is 
quite  obvious  from  a  consideration  of  the  terms  of  the  will  that  the 
testator  did  not  intend  to  grant  "annuities"  to  any  of  the  recipients 
of  the  income,  in  the  sense  in  which  that  word  is  ordinaiily  under- 
stood. He  was  diqwsing  of  the  entire  income  of  his  estate  up  to  a 
certain  period  in  the  administration  of  the  estate.  Then  he  provides 
for  the  ai^lication  of  the  income  until  the  tennlnation  of  the  trust. 
In  other  words,  the  whole  income  of  the  estate  is  disposed  of  during 
the  continiuinee  of  the  trust,  as  income,  and  the  whole  corpus  of  the 
estate  is  disposed  of  at  the  termination  of  the  trust,  to  and  among 
the  same  persons  as  those  who  receive  income,  with  the  single  ^c^ 
tion  of  the  widow  of  his  deceased  son,  Eugrae;  but,  whether  the  pro- 
vision for  the  granddaughter  is  to  be  called  an  annuity  or  not,  we 
think  it  was  saved  from  lapsing  by  the  statute. 

2.  The  claim  of  the  athninietrator  is  necessarily  based  upon  the 
proposition  that  the  share  of  the  income  given  to  tiie  granddaughter 
until  the  paymrat  of  the  incumbrances  is  assets  of  her  estate  for  ad- 
ministration, and  it  has  its  foundation  in  what  is  supposed  to  have 
been  decided  by  this  court  in  Montanye  v.  Montanye,  29  App.  Div. 
377,  61  N.  Y.  ^npp.  638,  and  the  authorities  cited  in  the  opinion  of 
the  court  in  that  case.  It  was  there  held,  in  sabatance,  that  where  an 
annuity  is  given  to  one  person  during  the  life  of  another,  or  for  a 
period  other  than  the  life  of  the  annuitant,  such  annuity  does  not 
lapse  on  the  death  of  the  annuitant  before  the  expiration  of  the  pe> 
riod  fixed  for  its  payment,  but  on  such  death,  after  that  of  the  tes- 
tator,  it  will  pass  to  the  personal  representative  <rf  the  annuitant. 
It  thus  becomes  Mseta  of  the  annuitant's  estate  for  administration, 
because  the  annuitant,  takes  and  is  vested  with,  and  enters  upon  the 
enjoyment  of,  the  annuity;  but  in  this  case  the  granddaughter  never 
took,  and  could  not  take  by  any  possibility,  and,  but  for  the  statute 
hereafter  referred  to,  the  gift  would  undoubtedly  have  lapsed.  There 
is  a  broad  difference  between  the  two  cases.  In  the  Montanye  Case 
the  question  was  limited  to  the  right  of  the  personal  representatives 
of  the  annuitant  or  legatee  to  take  that  which  the  annuitant  or  1^- 
atee  had.  No  one  else  claimed  it.  In  this  case  the  personal  repre- 
sentative takes  nothing,  because  the  intended  legatee  or  annuitant 
never  had  anything,  and  never  could  take  anything  to  be  transmitted 
to  or  received  by  a  personal  representative. 

3.  The  iafant  child  of  Mrs.  Brandon  takes  the  share  of  the  income 
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in  dispute.  His  right  is  secured  statute.  It  is  contended  on_  his 
behalf  that  it  also  results  from  that  proriBion  of  the  will  which  g^ves 
the  Bhare  in  the  corpus  of  the  estate  to  the  issue  of  the  granddau^ter 
in  case  of  the  death  of  such  granddaughter  during  the  continuance  of 
the  trust.  But  that  provision  of  the  will  in  terms  relates  only  to  the 
corpus  of  the  estate.  It  is  provided  in  the  Revised  Statutes  (2  Bev. 
St.  p.  66,  §  52)  that  whenever  any  estate  "real  or  personal  shall  be 
devised  or  bequeathed  to  a  child  or  other  descendant  of  a  testator  and 
sudi  legatee  or  devisee  shall  die  durii^;  the  lifetime  of  the  testator 
leaving  a  child  or  other  descendant  who  shall  survive  said  testator, 
such  devise  or  legacy  shall  not  lapse  but  the  property  so  devised  or 
bequeathed  shall  vest  in  the  surviving  child  or  other  descendant  of 
the  legatee  or  devisee  as  if  such  legatee  or  devisee  had  survived  the 
testator  and  had  died  intestate."  We  think  it  to  be  the  clear  purpose 
of  the  legislature  in  enacting  this  statute  to  preserve  for  the  benefit 
of  a  child  or  other  descendant  of  a  legatee  or  devisee  the  testamentary 
provision  made  for  that  l^atee  or  devisee  in  caae  of  his  death  dur- 
ing the  lifetime  of  the  testator,  where  such  originally  named  l^tee 
or  devisee  is  a  child  or  other  descendant  of  the  testator.  The  gift  to 
the  granddaughter  here  is  a  legacy  of  so  much  of  the  net  income  of 
the  estate  until  a  certain  event  happens.  We  cannot  regard  it  in 
any  other  light  than  as  a  legacy,  and  one  which,  by  the  terms  of  the 
statute  quoted,  vested  in  her  surviving  child.  Hiat  child  ia  sabsti- 
tuted  by  the  statute  as  legatee,  and  the  right  vests  in  him,  under  the 
statute.  It  does  so  vest  as  if  the  granddaughter  '*had  survived  the 
testator  and  had  died  intestate."  But  we  do  not  concur  in  the  view 
of  the  learned  surrogate  that  those  words  of  Uke  statute  carry  the 
gift  to  the  granddaughter's  personal  repreaentative.  Thia  statute 
was  not  intended  for  tiie  benefit  of  creditors,  but  soldy  for  the  child 
or  descendant  of  the  decoued  legatee,  by  making  that  child  or  de- 
scendant the  immediate  recipient  of  the  testamentary  gift  directly 
from  the  testator.  If  there  had  been  any  other  legislf^tive  intent,  the 
gift  would  not  have  been  by  express  words  immediately  vested  in  the 
substituted  recipient,  who  does  not  take  by  or  through  the  original 
legatee,  but  immediately  from  the  testator,  free  from  any  dii^sition 
which  the  original  legatee  might  have  made  by  will  of  her  estate; 
that  is  to  say,  in  the  same  way  as  if  the  original  l^tee  had  died  in- 
testate. It  cannot  be  inferred  that  this  statute  was  intended  fbr  the 
braefit  of  any  one  other  than  the  child  or  children  of  the  deceased 
legatee  or  devisee,  or  that  the  gift  should  be.  subjected  to  the  pav- 
ment  of  the  debts  of  the  original  legatee  or  devisee.  As  has  been  sug- 
gested, if  that  were  the  construction,  and  the  original  l^i;atee  or  dev- 
isee left  debts  sufficient  to  consume  the  amount  of  the  gift,  those  for 
whose  benefit  the  statute  was  enacted  would  receive  nothing,  and  the 
whole  purpose  of  t^e  statute  be  defeated.  But  for  the  statute  the 
gift  would  have  lapsed.  It  is  preserved  to  and  for  the  benefit  of  the 
child  of  the  testator's  granddaughter,  and  no  one  else;  and  so  the  sur- 
rogate should  luLve  adjudged. 

The  decree  of  the  surrogate  should  be  affirmed  so  ftir  aa  it  adjudges 
that  the  gift  under  consideration  did  not  lapse,  but  it  should  be  mod- 
ified so  as  to  adjudge  that  such  gift  survived  to,  and  became  vested 
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in,  the  infant,  the  only  sarviving  child  of  the  granddaughter,  and  that 
the  sereral  inBtallments  of  the  gift,  with  interest,  should  be  paid  to  a 
general  guardian  of  said  infant,  when  appointed.  The  costs  of  the 
infant  on  this  ai^teal  to  be  paid  from  the  estate.  All  concnr. 


In  re  EASSON'S  B8TATH. 
(Snprenw  Coort.  Appellate  Division,  Third  Department.   December  6,  1899.) 

SZBCUTORS  AKD  ADUTNISTRATORS— ReHOTAL  OF  EXECUTOR. 

Where  one  who  became  executor  of  an  estate  was  also  guardian  of  In- 
fants, and  hlB  Intestate,  dnrlng  life,  became  snrety  on  his  bond  as  gnardlan, 
and  after  Intestate's  death  his  estete  was  comp^ed  to  pay  money  belong* 
Ing  to  such  Infants  on  account  of  said  guardian's  losing  the  same  on 
hiTestment,  the  guardian  being  Insolvent,  the  executor  wlU  not  be  removed 
on  account  thereof  when  otherwise  he  Is  competent,  and  gives  haad,  and 
one  of  the  main  legatees  In  the  will  is  co-executor,  and  an  of  Vhe  estate's 
money  Is  subject  only  to  the  co-executor's  check. 

Appeal  from  surrogate's  court,  Fulton  county. 

Proceedings  to  remove  John  L.  Getman  as  executor  of  the  estate 
of  Alexander  J.  Kasson.  From  an  order  of  the  surrogate  removing 
him,  said  Getman  apjHjala.  Affirmed. 

Argued  before  PABEER,  P.  J.,  and  LANDON,  HEREUCK,  KEL- 
LOGG, and  MEKWIN,  JJ. 

William  C.  Mills,  for  aK>ellant, 
C.  M.  Parke,  for  respondent. 

LANDON,  J.  The  main  charge  against  the  appellant  is  that  his 
testator  vas  snre^  upon  his  bond  as  guardian  for  certain  infants, 
and  that,  after  the  testator's  death,  the  appellant  invested  the  moneys 
of  the  infants  in  his  own  name  in  the  stock  of  a  California  corpora- 
tion, and  thereby  lost  the  same;  and  the  surrogate  having,  upon  his 
accounting,  charged  him  therew^ith,  and  the  appellant  being  insolvent, 
his  co-executors  of  this  testator,  recognizing  the  liability  of  this  es- 
tate upon  the  guardian's  bond,  made  good  the  loss  to  the  infants  by 
the  payment  of  the  amount,  namely,  12,966.06.  It  afSrmatively  ap- 
pears that  the  appellant  has  in  no  other  respect  done  any  act  to  the 
prejudice  of  this  estate;  that  he  is  of  good  habits,  competent,  and  efB* 
cient,  and  that  the  testator  knew  he  Iiad  little  or  no  property;  that 
lettas  testamentary  were  issued  to  him  and  the  two  other  executors 
in  May,  1892.  The  will  of  the  testator  is  not  set  forth  iu  the  record. 
It  appears,  however,  that  the  estate  of  ^hc  deceased  was  mostly  in 
real  property,  valued  at  about  f 100,000,  and  was  devised  in  great 
part  to  his  Widow,  who  is  an  acting  executrix,  and  to  the  GloversviUe 
Free  Library,  with  power  of  sale  to  the  executors;  that  sales  there- 
of from  f 16,000  to  |20,000  have  been  made,  and  properly  accounted 
for  and  ap|flied,  pursuant  to  the  provisions  of  the  will;  and  that  the 
widow,  as  executrix,  collects  the  rent  of  the  unsold  property,  and  that 
the  bank  account  of  the  estate  is  kept  by  the  executors  in  her  name, 
and  the  balances  are  solely  subject  to  her  check.  The  appellant  sig- 
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nlflee  iiiB  wIIIingneflB  to  giTe  a  bond  for  the  faithfal  perfonnanee  of 

his  duty. 

Under  the  circumstances,  we  do  not  think  hia  removal  is  reqaired 
for  the  protection  of  the  estate.  Oar  order  is  tliat  the  appellant  may, 
within  30  days  after  the  entry  of  this  order,  file  with  the  surrogate  a 
bond  in  the  usual  form,  with  sureties  in  the  penalty  of  f5,(K)0,  to  be 
ai^iroved  by  the  surrognte,  and  upon  such  approval  the  order  remov- 
ing him  is  reversed,  and  the  motion  for  his  removal  denied,  with  costs 
of  this  appeal  to  be  paid  him  out  of  the  estate.  In  default  thereof, 
the  order  is  affirmed,  with  costs.   All  concnr. 


PAUL  T.  CITY  OF  NEW  YORK  et  al. 
Supreme  Conrt,  Appellate  Division,  Flnt  Department  December  8,  1898.) 
1.  HunioiPAL  CoRPORATioKs—CoNTRACTB— Quality  of  fiuBJBOT*llATn^*  Ds* 

TBRHISATION— TaXPATBBS'  ACTIOH. 

In  an  action  under  Code  Civ.  Proc.  i  19^.  authorizing  a  taxpayer  to 
sue  a  public  ofllcer  to  prevent  waste  of  a  city's  funds  or  property,  tbe 
courts  cannot  determine  whether  or  not  gravel  furnished  under  a  contract 
with  park  commissioners  is  of  the  quality  required  by  tbe  contract,  as 
that  matter  Is  determinable  solely  by  the  offlciala,  In  the  absence  of  fraud 
on  their  part. 

S,  Sams— CoKTRACT  op  Park  COHurssioiiBBs— Execdtioh— YALiDrrr. 

Under  New  York  Cbarter,  S  410,  providing  that  all  contracts  to  furnish 
supplies  shall  be  made  by  tbe  appropriate  heads  of  departments,  and  shall 
be  founded  on  sealed  bids,  and  section  607,  providing  that  the  head  of  the 
park  department  sliaU  consist  of  a  board  of  three  park  commlssionen 
a  contract  to  furnish  gravel,  awarded  by  tbe  board,  after  advertising  for 
and  receiving  bids,  executed  by  one  member  of  the  board  In  pursuance  of 
authority  eonferred  on  him  hy  tbe  board  to  examine  the  quality  of  the 
gravel  and  execute  the  contract  should  be  find  It  satbriacCory,  to  valid. 

S.  Saicb — Cokptroller's  Certificate— Evidence. 

Where  tbe  execution  of  a  contract  by  a  park  board  is  sought  to  be  en- 
joined because  It  was  not  indorsed  by  the  comptroller  under  New  Tork 
Charter,  S  149,  requiring  his  ludorsement  that  there  remained  unapplied 
a  balance  of  the  fund  applicable  to  the  contract  sufficient  to  pay  there- 
for, evidence  that  the  comptroller  did  make  such  Indorsonent,  but  stated 
he  did  so  by  mistake,  is  not  sufflclent  to  invalidate  the  contract  wbea 
the  comptroller  files  an  answer  alleging  that  he  executed  the  Indorsement 
as  required  by  tbe  charter. 

Appeal  from  special  term,  New  York  coanty. 

Action  by  Jacob  Paul  against  the  city  of  New  York  and  otben. 
Prom  an  order  vacating  a  temporary  injunction,  plaint  ai^ieals. 
Affirmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  BARBETT,  BUMSEY, 
McLAUGHXIN,  and  INaBAHAM,  JJ. 

L.  Laflin  K^logg,  for  appellant. 
Theodore  Connoly,  for  respondents. 

INGBAHAM,  J.  The  plaintiff,  a  taxpayer,  tleeks  fn  this  action  to 
enjoin  the  defendants,  the  city  of  ' Now  York,  the  commissioner  of 
parks  for  the  boroughs  of  Brooklyn  and  Queens,  and  the  comptroller 
of  the  city  of  New  York,  from'  carrying  out  and  executing  a  c^aln 
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■contract  made  with  the  defendant  Maillie,  and  from  receiyirig  de- 
liTeries  of  materials  or  supplies  thereunder,  enjoining  the  comptroller 
of  the  city  of  New  York  from  indorsing  upon  said  contract  a  certifi- 
cate that  there  remained  unexpended  or  unapplied  a  balance  of  an 
appropriation  or  fund  HuflBcient  to  cover  the  expenses  of  executing 
the  siiid  contract,  and  enjoining  the  defendant  Maillie  from  making 
any  delivtfy  under  said  contract,  and  the  city  of  New  York  and  the 
comptroller  from  paying  out  any  moneys  of  die  city  to  Maillie  under 
the  said  contract.  There  are  two  grounds  upon  which  the  applica- 
tion is  made:  VitBt,  that  the  contract  is  illegal,  in  that  it  was  exe- 
cuted by  the  defendant,  a  park  commissioner  for  the  boroughs  of 
Brooklyn  and  Queens,  and,  not  by  the  board  of  park  commissioners, 
and  that  no  certificate  of  the  comptroller,  as  required  by  section  149 
ot  the  New  York  charter,  has  been  made;  second,  that  the  said  com- 
missioner for  the  boroughs  of  Brooklyn  and  Queens  has  received  cer- 
tain grarel  under  said  contract  which  does  not  com^y  therewith,  and 
is  not  of  the  quality  required  thereby. 

The  condition  under  ^ich  a  taxpayer  can  austain  an  action  against 
■oflBcwa  of  a  municipal  corporation  has  been  considered  by  the  court 
of  appeals  in  several  late  cases. 

In  Talcott  v.  aty  of  Buffalo,  125  N.  Y.  283.  26  N.  E.  265,  the  court, 
in  construing  the  statute  authorising  a  taxpayer  to  maintain  an 
action,  said: 

"We  have  referred  to  the  origin  of  this  statute  nnder  which  the  action  Is 
brought,  the  title  of  the  act  of  18T2,  and  the  language  used  the  legislature 
subsequently,  when  re-enacting  It  In  1881  and  1887,  for  the  purpode  of  ascer- 
taining whether  It  was  Intended  to  authorize  a  taxpRycr  to  maintain  an  action 
against  the  common  council  in  a  city  and  the  ndnrinlBtratlTe  officers  thereof, 
for  the  purpose  of  restraining  officials  acting  within  the  limits  and  scope  of 
their  powers  and  discretion,  such  as  is  allied  In  the  complaint  In  this  Action, 
and  we  are  of  the  oplnlm  that  It  was  not  FuU  force  and  effect  can  be  given 
to  the  statute  by  confining  It  to  a  case  where  the  acts  complained  of  are  with- 
out power,  or  where  corruption,  fraud,  or  bad  faith  amounting  to  fraud  la 
charged." 


In  Ziegler  v.  Chapin,  12C  N.  Y.  348,  27  N.  E.  472,  the  court,  in  dis- 
■cussing  the  same  provisions  of  law,  said : 


"The  action  authorized  by  section  1925  of  the  Code  is  one  which  the  tax- 
payer may  bring  against  the  public  otficer  becavise  of  some  fraud  or  bad  faith 
on  his  part,  or  to  restrain  some  Illegal  action.  It  was  not  Intended  as  a  mode 
of  pnttiiv  Incapable  or  confiding  official  under  the  protecting  goardlanshlp 
«f  the  court,  and  of  making  him  a  ward  tn  chancery,  to  be  shielded  from  the 
effects  of  his  own  folly,  nor  to  enable  a  taxpayer  to  try  a  question  of  fraud 
between  the  officer  and  those  who  are  dcallnsr  with  him.  •  •  *  It  is  only 
when,  in  the  face  of  explanation  and  knowledge,  he  still  refuses  to  act,  and 
persists  In  carrying  out  the  wasteful  contract,  that  an  action  against  him  is 
needed;  and  then  It  rests  upon  his  misconduct,  up<»i  his  collusion  and  fraud, 
which  must  be  alleged  and  proved." 

me  construction  thus  given  to  the  statute  under  which  a  taxpayer 
may  bring  a  snit  against  public  officials  i««cludea  the  court  from  de- 
tmnining  whether  or  not  the  gravel  furnished  under  the  contract  was 
such  as  required  thereby.  Under  the  contract  and  the  charter,  that 
<juestion  was  to  be  determined  by  the  city  officials,  and  upon  them 
rests  the  duty  of  incq>ection  and  acceptance  of  the  gravel  as  provided 
for  hj  the  contract  The  responsible'  officers  of  the  borough  of 
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Brooklyn  have  certified  that  the  gravel  delivered  under  the  contract 
was  in  compliance  with  its  terms,  and  have  ivodnced  independent  eri- 
doice  to  the  same  effect.  The  responsibility  is  upon  the  public  of- 
ficials to  determine  that  question,  and  there  is  no  evidence  to  show 
that  their  determiiiation  was  infiuenced  in  any  way  by  fraud  or  cor- 
ruption. The  court  was  justified,  therefore,  in  refusing  to  consider 
the  qaestlon  as  to  whether  or  not  the  gravel  furnished  was  in  accord- 
ance with  the  terms  of  the  contract. 

The  remaining  question  to  be  considered  is  whether  this  contract 
was  void,  so  that  it  was  illegal  for  the  oflScials  of  tlie  city  to  recog- 
nize it  or  act  under  it.  The  right  to  maintain  such  an  action  is  girem 
by  chapter  673  of  the  Laws  of  1887,  amending  chapter  531  of  the  Iaws 
of  1881.  By  section  1  of  that  act  "all  officers  •  •  *  acting  or 
who  haTe  acted  for  or  on  Ixehalf  of  any  county,  town,  village  or  mu- 
nicipal corporation  in  this  state  •  ^  *  may  be  prosecuted  and 
an  action  or  actions  may  be  maintained  against  them  to  prevent  any 
illegal  official  act  on  the  part  of  any  such  officers."  To  justify  this 
action,  it  must  be  shown  that  these  defendants  are  about  to  commit 
an  "ill^al  official  act,"  or  about  to  commit  waste  or  injury  to  the 
property,  fund,  or  estate  of  the  municipal  corporation.  The  plaintiff 
alleges  IJiat  the  contract  under  wfaidi  these  defendanta  are  acting  is 
illegal  on  two  grounds:  (1)  That  it  was  not  executed  by  the  park 
board,  consisting  of  three  members,  but  was  executed  by  the  com- 
missioner of  parks  for  the  boroughs  of  Brooklyn  and  Queens;  and 
(2)  that  the  certificate  required  by  law  to  be  made  by  the  comptroller 
has  not  bieen  made.  By  section  419  of  the  charter  it  ia  provided  that: 

"All  contracti  to  be  made  or  let  for  work  to  be  done  or  anpplles  to  lie  fur- 
nished •  •  *  shall  be  made  by  the  appropriate  heads  of  departments,  nn- 
der  such  regulaflnns  as  shall  be  established  by  ordinance  or  resolution  of  the 
municipal  assembly.  *  *  *  All  contracts  shall  be  entered  Into  by  the 
appropriate  heads  of  departments  and  shall,  exc^t  as  herein  otherwise  pro- 
vided, be  founded  on  sealed  bids  or  proposals." 

It  appears  in  this  case  that  the  department  of  parks,  which  con- 
sists of  three  members,  advertised  for  bids  or  estimates;  that  in  an- 
swer to  that  advertisement  the  defendant  Maillie  submitted  the  low- 
est bid,  and  the  contract  was  duly  awarded  to  him  at  an  open  meeting 
of  the  park  board,  all  three  members  being  present,  and  voting  in 
favor  of  it.  The  statute,  therefore,  was  complied  with;  the  head  of 
the  department  of  parks,  the  park  board,  having  awarded  the  contract 
to  the  lowest  bidder.  The  statute  further  provided  that  all  contracts 
shall  be  entered  into  by  the  appr(^riate  hea^  of  departments.  By 
section  607  of  the  charter  it  is  provided  that  the  head  of  the  depart- 
ment of  parks  shall  be  called  the  'Tark  Board" ;  said  board  to  con- 
sist of  three  members,  who  shall  be  known  as  "Commissioners  of 
Parks  of  the  City  of  Kew  York";  and  in  appointing  such  commis- 
sioners the  mayor  shall  specify  the  borough  or  boroughs  in  which  they 
are  respectively  to  have  administrative  jurisdiction.  The  contract 
was  awarded  by  the  park  board,  the  head  of  the  department  of  parks, 
to  the  defendant  Maillie;  and  the  park  board,  by  resolution,  referred 
it  to  the  Gonmiisaioner  of  paries  for  the  boroughs  of  Brooklyn  and 
Queena  to  ascertain  as  to  the  quality  of  the  gravel,  and  to  ezecate 
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the  necessary  contract  upon  finding  the  gravel  to  be  of  the  quality 
required.  In  pursnance  of  this  authority,  the  commissioner  appoint- 
ed for  the  boroughs  of  Brooklyn  and  Queens  investigated  the  quality 
of  the  gravel  proposed  to  be  furnished,  and,  finding  the  gravel  to  be 
of  the  quality  reqaired,  executed  a  written  contract  in  behalf  of  the 
city  of  New  York.  It  is  claimed  that  this  written  contract  thus  exe- 
cuted was  invalid  as  a  contract,  and  that  it  was,  therefore,  illegal  for 
the  city  officials  to  recognize  it.  By  the  action  of  the  park  board 
awarding  this  contract  to  the  lowest  bidder,  the  person  to  whom  the 
contract  was  awarded  became  entitled  to  receive  a  written  contract 
from  the  city  upon  complying  with  the  conditions  prescribed  in  the 
bid,  and  the  city  would  be  liable  for  refusing  to  execute  such  contract 
or  refusing  to  allow  the  lowest  bidder  to  whom  the  contract  was 
awarded  to  complete  his  contract.  The  relation  tiiat  existed  was 
created  by  the  awardinff  of  the  contract  the  park  board  under  the 
provisions  of  the  charter,  and  I  can  see  no  reason  why  the  fonnal 
signing  of  the  written  contract  evidencing  the  obligations  of  the  re* 
spective  parties  cannot  be  performed  on  ^half  of  the  park  board  by 
the  member  of  the  board  who  bad  administrative  jurisdiction  in  the 
borough  to  which  the  contract  related.  But,  however  that  may  be, 
it  is  certainly  not  an  illegal  ofBcial  act  for  the  city  officials  to  rec(^- 
nize  or  act  under  the  obligations  created  by  the  acceptance  of  the  bid 
of  the  lowest  bidder,  and  awarding  him  the  contract,  and  allowing 
him  to  furnish  to  the  city  the  artides  that  he  offered  to  deliver,  and 
which  the  city,  tiifi  acceptance  of  his  bid  and  the  awarding  of  the 
contract  to  him  became  obligated  to  receive.  If  the  city  officials  re- 
fused to  recognize  the  contract,  and  refused  to  allow  him  to  pro- 
ceed under  it,  the  city  would  be  liable  in  damages  as  for  a  breach  of 
contract.  It  cannot  be  said,  therefore,  to  be  Ulegal  for  the  officials 
of  the  city  to  do  what  the  city  had  bound  itself  to  do.  As  before 
stated,  there  is  no  express  provision  of  the  statute  as  to  the  individual 
who  is  to  ^ecute  the  formal  contract;  and,  while  the  contract  must 
be  awarded  by  the  heads  of  departments,  the  mere  formal  execution 
of  tiie  instrument  evulencing  the  contract  that  has  been  before  made 
is  not  illegal  becaose  not  signed  by  each  of  the  commissioners  who 
constituted  the  park  board. 

The  further  objection  is  taken  by  the  plaintift  that  the  contract  is 
void  because  the  certificate  required  by  law  to  be  made  by  the  comp- 
troller in  order  to  make  a  binding  obligation  upon  the  city  has  not 
been  made.  Secti<m  149  of  the  charter  provides  that  no  contract  here- 
after made,  the  expense  of  the  execution  of  which  is  not  by  law  or 
ordinance,  in  whole  or  in  part,  to  be  paid  by  assessment  upon  the 
property  benefited,  shall  be  binding,  or  of  any  force,  unless  the  comp- 
trdler  shall  indorse  thereon  hie  certificate  tilat  there  remains  unex- 
pended and  unapplied,  as  therein  provided,  a  balance  of  the  appro- 
priation or  fund  applicable  thereto  sufficient  to  pay  the  expense  of 
executing  such  contract.  The  contract  in  question  is  produced,  and 
annexed  thereto  is  a  certificate  signed  by  the  comptroller,  as  re- 
quired by  the  statute.  The  comptroller,  in  an  independent  answer  to 
the  CMnplaint,  all^s  that  he  made  and  executed  the  certificate  as 
required  by  section  149  of  the  New  York  charter.  It  ia  not  claimed 
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tbat  this  certificate  is  false,  or  that  there  was  no  A^iropriation  or  bal- 
ance of  an  appropriation  unexpended  that  was  applicable  to  the  pay- 
ment of  the  amoont  due  under  this  contract.  It  is  sought  by  the 
plaintiff  to  break  the  strength  of  this  certificate  by  evidence  tending 
to  show  that  the  comptroller  had  stated  that  he  signed  the  certificate 
by  mistake,  and  that  it  was  not  intended  that  it  was  to  be  delivered. 
Such  a  declaration  is  entirely  insnfficient  to  overcome  the  force  of  the 
certificate  duly  ezecated  by  the  comptroller,  cou^ded  with  his  formal 
declaration  in  his  answer  that  he  signed  the  certificate  as  required  by 
the  section  of  the  charter  referred  to.  We  have  come  to  the  con- 
clusion, therefore,  upon  the  facts  presented  to  the  court  below,  that 
these  municipal  officers  were  not  committing  aa  illegal  act  in  acting 
under  and  in  pursuance  of  the  provisions  of  this  contract,  and  that 
the  court  bad  no  authority  in  this  action,  under  the  statute  referred 
to,  to  adjudicate  whether  or  not  the  articles  furnished  under  this  con- 
tract are  as  provided  for  therdn,  in  the  absence  of  any  allegations  of 
(rand  or  corruption.  There  is  no  evidence  to  show  that  any  of  these 
officers  have  been  guilty  of  fraud,  corruption,  or  bad  faith,  or  that 
they  have  acted  otherwise  than  idlh  honest  motives,  to  the  best  of 
their  judgment;  and  the  only  fact  in  dispute  is  that  their  determina- 
tion is  not  concurred  in  by  the  plaintiff  and  the  competitors  of  the 
successful  contractor,  as  to  the  quality  of  the  gravel  furnished. 

We  think,  therefore,  that  the  court  below  was  justified  in  refusing 
to  continue  the  injunction,  and  the  order  below  should  be  afflrmed, 
with  f  10  costs  and  disbursements.   AU  concur. 


BOUGHTON  V.  VAN  VALKENBTTRGH  el  aL 
fSnpr^e  Court,  Appellate  Division.  ,ThIrd  Department.   December  6^  1888.) 

I41UTAT10N  OF  AcnoNa— Patmbnts  bt  Grantste  of  Mortgagor. 

Payments,  by  the  grantee  of  one  of  several  tracts  Included  In  a  mortgage, 
of  Interest  on  the  debts  secured  thereby,  where  he  took  nnder  a  deed  fnHD 
the  mortgagor,  wherein  he  assumed  and  agreed  to  pay  the  mortgage,  does 
not  prevent  limitations  from  tnnnlng  In  favor  of  the  mortgagor  and  bis 
grantee  of  other  tracts,  where  neither  of  than,  for  24  years  after  the  mort* 
gage  became  dne;  paid  elthra  Interest  or  prtnclpsL 

Kellogg,  J.,  dissenting. 

Appeal  from  trial  term,  Rensselaer  county. 

Action  to  foreclose  a  mortgage  by  Beaben  B.  Bought(ni  agalnat 
George  Van  Valkenburgh  and  others.  From  a  judgment  in  Xavor  of 
plaintiff,  defendant  Van  Valkenburgh  appeals.  Beversed. 

Argued  before  PARKEB,  P.  J.,  and  LANDON,  HEBMCK,  KEL- 
LOGG, and  MERWIN,  JJ. 

H.  D.  Bailey,  for  appellant 
Joseph  A.  Lawson,  for  respondent 

LANDON,  J.  The  mortgage  which  the  plaintiff  Seeks  to  foreclose 
was  given  April  27, 1861^  by  Nicholas  S.  Miller,  upon  three  parcels  of 
land,  of  which  he  was  the  owner,  to  Peter  L  Stc^thllbem,  to  secnre  the 
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payment  of  Miller's  bond  for  f2,835  and  interest.  The  appellant  in- 
siats  that,  as  agaiuBt  parcels  1  and  2,  the  plaintifi's  remedy  is  barred 
by  the  statute  of  limitations.  The  mortgage  became  due  April  1^ 
1875.  This  action  was  commenced  In  September,  lB9d.  Miller,  by 
deed  executed  April  1, 1865,  conveyed  pared  3  to  (George  Trosspar  for 
the  consideration  of  |10,42S.G5,  subject  to  the  mortgage  in  question, 
the  interest  of  which  was  paid  up  to  that  date,  but  no  part  of  the 
principal.  In  this  deed,  Trosspar  assumed  and  agreed  to  pay  the 
mortgage,  as  a  part  of  said  consideration.  Trosspar  conveyed  parcel 
3  to  Andrew  Harder  by  deed  executed  April  1,  1871,  for  |5,500,  sub- 
ject to  this  mortgage,  which  Harder  assumed  and  agreed  to  pay  as 
part  of  said  consideration.  This  deed  states  that  the  interest  had 
been  paid  up  to  its  date.  In  like  manner,  Andrew  Harder  conveyed 
parcel  3  to  Frank  Harder  by  deed  executed  April  1, 1879,  for  the  con- 
sideration of  |2,000,  subject  to  the  mortgage,  which  the  grantee  as- 
sumed and  agreed  to  pay.  Frank  Harder,  the  last  grantee  of  parcel 
3,  paid  the  interest  on  the  bond  and  mortgage  from  April  1,  1877,  to 
April  1,  1894.  George  Trosspar  paid  it  in  1876.  It  did  not  appear 
that  Nicholas  S,  Miller  paid  any  interest  after  he  conveyed  parcel  3. 
Nicholas  S.  Miller  continued  to  own  parcels  1  and  2  until  his  death, 
December  31,  1897,  22  years  after  the  mortgage  became  due.  His 
executor  sold  parcels  1  and  2  to  the  appellant  Van  Valkenbnrgh.  No 
interest  has  been  paid  since  April  1,  1894.  It  thus  appears  that  the 
mortgagor  sold  parcel  3,  before  the  mortgage  became  due,  to  Tross- 
par, who,  as  a  part  of  the  consideration,  assumed  the  mortgage  and 
agreed  to  pay  it,  and  that  Tro8spar*s  subsequent  grantees,  respective- 
ly, in  like  manner  assumed  and  agreed  to  pay  the  mortgage,  as  a  part 
of  the  consideration  of  the  conveyances  to  them,  and  that  in  pursu- 
ance of  this  assumption  and  covenant  the  grantees  of  parcel  3  have 
made  all  the  payments  thereon  since  it  became  due,  and  that  neither 
Miller  nor  Van  Valkenburgh,  the  successive  owners  of  parcels  1  and 
2,  has  made  any  payments  upon  the  mortgage  since  it  became  dne^ 
a  period  of  upwards  of  24  years  before  the  commenc^ent  of  this  ac- 
tion. 

Upon  these  facts,  we  think  the  statute  of  limitations  bars  plain- 
tiffs recourse  to  the  mortgagor,  and  to  parcels  1  and  2.  The  pay- 
ment of  interest  by  Miller's  grantees  after  the  mortgage  became  due 
was  not  Miller's  act;  the  extension  or  delay  by  the  owner  of  the 
mortgage  in  exacting  payment  of  the  principal  was  not  asked  by 
Miller,  or  conceded  to  him;  and  hence  whatever  renewal  of  the  mort- 
gage was  effected  by  the  payment  of  interest  was  the  act  of  othen, 
and  not  of  Miller,  and  therefore  did  not  bind  him. 

It  is  contended,  however,  that  Miller,  in  taking  to  himself  the  cove- 
nant of  his  grantee  to  assume  tiie  mortgage  and  pay  it,  employed  the 
grantee  to  discharge  Miller's  liability,  and  therefore  whatever  pay- 
ments of  interest  the  grantee  made  upon  the  mortgage  were  Miller's 
acts.  Murdock  v.  Waterman,  145  N.  Y.  65,  39  N.  E.  829,  27  L.  R. 
A.  418,  is  cited  in  support  of  this  contention.  It  was  held  in  that 
case  that  the  payment  by  the  owners  of  one  of  the  mortgaged  parcels 
did  not  renew  the  mortgage,  as  to  the  owner  of  the  other  parcel,  in 
the  absence  of  evidence  of  agency  of  the  payors  for  the  owner  of  the 
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Other  parcel,  or  of  sach  relationB  to  the  land  or  the  debt  as  wonld 
support  the  implication  of  authwitr  to  pay  for  both  owners.  The 
court  said  that: 

"The  guiding  and  controlUug  consideration  la  that  tlie  payment  must  be 
made  by  a  party  to  the  obligation,  oi  by  his  authorized  agent  If  payment  by 
one  iB  relied  upon  to  take  the  contract  out  of  the  statute  as  to  another,  it 
must  be  shown  that  the  party  who  made  the  payment  was  fn  fact  or  in  law 
the  agent  of  the  other  In  respect  to  his  liability.  When  the  penMm  paying  la 
bound,  those  In  privity  with  him  may  be  bound,  also." 

The  mortgagor's  grantees  were  not  the  agents  of  the  mortgagor, 
lo  the  deeds  to  them,  they  covenanted  to  pay  the  mortgage  debt 
This  covenant  was  one  which  the  mortgagee  could  enforce.  When 
they  paid  the  interest,  they  paid  it  upon  their  own  covenant,  and  also 
to  protect  their  own  title.  As  between  grantor  and  grantee,  the 
grantee  was  the  debtor,  and  the  grantor  and  mortgagor  was  surety. 
Whether  one  was  the  agent  of  the  other  depends  upon  their  relations 
between  themselves.  As,  by  his  assumption  and  covenant  of  pay- 
ment, the  grantee  agreed  to  pay  the  debt  he  assnibed,  in  paying  it  he 
necessarily  acted  for  himself;  and  thus  he  paid  as  principal,  and  not 
as  agent.  The  mortgagor  was  not  in  privity  with  his  grantee.  He 
was  not  his  heir,  executor,  or  representative.  He  succeeded  to  no 
part  of  the  mortgaged  estate  from  him.  Privity  implies  succession. 
He  who  is  in  privity  stands  in  the  shoes  or  sits  in  the  seat  of  the  own- 
er from  whom  he  derives  his  title,  and  thus  takes  it  charged  with  the 
burden  attending  it.  Here  the  grantee  of  parcel  3,  in  buying  the 
mortgaged  land,  bought  it  subject  to  the  mortage;  but,  if  he  had  not 
covenanted  to  pay  the  mortgage,  he  would  have  incurred  no  personal 
liability  to  pay  it;  and  hence  even  the  grantee  of  the  mortgagor  is 
not  in  privity  with  the  mortgagor,  as  to  his  covenant  to  pay,  but  that 
liability  arises  solely  from  his  own  covenant.  It  is  apparent  from 
the  cases  cited  in  the  opinion  in  Murdoch  v.  Waterman  that  the  word 
"privity"  is  used  in  the  sense  we  have  indicated.  Trust  Co.  v.  Cov- 
ert, 6  Abb.  Prac.  (N.  S.)  154,  and  Hughes  v.  Edwards,  9  Wheat.  4g9, 
6  L.  Ed.  142.  In  these  cases  it  was  held  that  payments  made  by  the 
mort|;agor  upon  the  bond  which  was  secured  by  the  mortgage  would 
keep  the  bond  and  mortgage  in  life  against  the  mortgagor's  subse- 
quent grantees,  for  the  reason  that,  the  debt  being  the  mortgagor's, 
he  could  keep  it  alive  by  payments,  and  his  grantees,  having  notice  of 
the  mortgage,  sat  in  his  seat,  and  were  bound  by  his  payments.  He 
did  not  act  as  agent  for  them,  but  acted  for  himself  as  to  the  debt: 
and  the  mortgage,  being  security  for  the  debt,  and  not  a  separate  ob- 
ligation for  its  payment,  continued  in  life,  along  with  the  debt  itself. 
In  these  cases  the  statute  of  limitations  was  not  pleaded.  See  Fowler 
V.  Wood,  78  Hun,  804,  28  N.  T.  Supp.  976.  We  think  the  statute  of 
limitations  had  run  as  to  the  mortgagor  and  parcels  1  and  2. 

As  the  case  was  not  tried  before  a  jury,  there  was  no  need  to  more 
for  a  new  trial  on  the  minutes. 

Judgment  and  order  reversed  as  to  the  appellant,  and  new  trial 
grants  as  to  him;  costs  to  abide  the  event  All  concur,  except  KEL- 
LOGG, J.,  who  dissents. 
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PBOPLE  ex  Td.  ELLETT  T.  COBABT  et  «L 
(Supreme  Courtt  Appellate  DlTlrion*  Second  D^iartiiMiit  December  B,  1899.) 

BTATDTBft— GUTBRAIi  AVD  SPECIAL  AOTS— RkPBAL. 

May  4, 1887,  tbe  Oreater  New  York  charter  was  paBsed,  to  go  into  effect 
Januaiy  1, 1898.  By  section  1611  of  the  charter,  it  is  enacted  that  for  the 
purpose  of  determining  tbe  effect  of  that  act  upon  other  acta,  and  the 
effect  of  other  acta  upon  It,  the  diarter  shall  be  deemed  to  have  been  en- 
acted on  January  1.  1898.  On  May  16,  1887.  lAwa  1897,  e.  434,  was 
enacted,  directing  the  laying  oat  and  establishment  of  a  public  park  In 
Richmond  county,— a.  part  of  Greater  New  York.  Eeld,  that  the  charter 
act  doea  not  <9erate  to  repeal  the  park  act,  since  the  diarter  act  is  a 
general  act,  and  the  parir  act  la  a  qiedal  act. 

App^l  from  special  term,  Biclunond  county. 

Petitirai  for  a  .writ  of  mandamus  by  the  people,  on  the  relation  of 
James  T.  Sllett,  against  Joseph  P.  (VCJrady  and  others,  composing  the 
board  of  snperrisors  of  the  county  of  Richmond.  Writ  granted,  and 
defendants  appeal.  Affirmed.   

Argued  before  GOODBICH,  P.  J.,  and  CULLSN,  BARTLEOT, 
HATCH,  and  WOODWARD,  JJ. 

William  J.  Carr  (Samuel  H.  Erins,  on  the  brief),  for  appellants. 
William  Allaire  Bhortt,  for  respondent 

OULLEN,  J.  By  chiqtter  434  of  the  Laws  of  1S97,  enacted  Hay  16, 
1897,  there  was  directed  to  be  laid  out  and  established  in  the  county 
of  Richmond  a  public  park.  It  was  provided  that  within  ten  days 
after  the  passage  (tf  the  act  the  governor  should  appoint  Ave  persons, 
taxpayers  of  the  county,  as  commissionerB  to  lay  out  the  park,  who 
should  select  for  that  purpose  certain  lands  within  limits  specified 
in  the  act  The  commissioners  were  directed  to  cause  a  survey  and 
detailed  map  of  the  park  to  foe  made,  and  a  report  thereof  gi^ng  a 
description  of  each  piece  of  property,  the  names  of  the  owners,  with 
other  information  a  like  general  character.  The  map,  plan,  and 
report  were  directed  to  be  prepared  in  triplicate, — one  copy  filed  with 
the  county  clerk,  one  with  the  board  of  supervisors,  and  one  retained 
by  the  commissioners.  It  was  made  the  duty  of  the  board  of  super- 
visors of  the  coun^  at  its  first  regular  meeting  after  tbe  filing  of  the 
map  and  plan  to  confirm  the  report  of  the  commissioners,  and  by  res- 
olution to  declare  that  the  county  had  determined  to  appropriate  fbe 
parcels  of  land  named  in  tiie  report  for  the  purpose  of  a  park.  The 
statute  then  makes  provi^on  for  the  condemnation  of  these  lands, 
and  their  a<^nisition  by  tiie  public.  Commissioners  were  appointed 
by  the  governor,  who  on  the  6th  day  of  December,  1897,  made  and 
filed,  as  required  by  the  statute,  a  map,  plan,  and  report  The  mat- 
ter has  since  slumbered  until  the  application  on  June  20th  of  this 
rear  by  the  relator,  a  citizen  and  resident  of  the  county,  for  a  writ  of 
mandfunns  compelling  the  bo&M  of  supervisors  to  approve  and  adopt 
tbe  plan.  The  application  was  resisted  on  the  ground  that  the  Great- 
er Kew  York  charter,  which  was  passed  on  May  4,  1897,  but  which 
61  N.T.S.-S7 


Digitized  by  Google 


678  61  MBW  YORK  SUPPUDHBNT  ^ap>  CL 

and  95  Ne*  York  State  Reporter. 

went  into  effect  on  January  1,  1898,  has  repealed  tlie  »tatate  direct- 
ing the  laying  out  of  the  park. 

By  section  1611  of  the  charter  it  ia  enacted  that  for  tbe  parpoae 
of  determining  the  effect  of  that  act  upon  other  acts,  and  the  effect 
of  other  aetB  upon  it,  tlie  charter  shall  be  deemed  to  hare  been  enacted 
on  the  1st  day  of  January,  1898.  Whether  this  proTieion  of  the  diar- 
ter  is  effective  as  to  statutes  passed  subsequent  to  it,  even  by  the 
same  legislature,  may  well  be  doubted.  In  Mongeon.  t.  People,  55 
N.  Y.  613,  it  was.  held  that  "the  legislature  could  not  declare  in  ad- 
vance the  intent  of  Bubaequent  legislatures,  or  the  effect  of  subse- 
quent legislation  upon  existing  statutes."  We  doubt  whether  the 
same  rule  does  n«t  obtain  even  where  the  two  atatutea  w«re  passed 
at  the  same  session.  But  it  is  unneceseary  to  determine  this;  for, 
if  we  should  treat  the  charter  act  as  enacted  subsequent  to  the  park 
act,  still  we  think  the  latter  is  not  repealed  by  the  former, — at  least, 
so  far  as  the  initiatory  proceedings  for  the  selection,  designation,  and 
establishment  of  the  park  are  concerned.  The  perk  act  is  a  special 
act,  while  the  charter  act  is  a  general  act.  The  general  rule  is  wdl 
established  that  a  general  statute  does  not  repeal  by  implication  an 
earlier  local  or  E^iedal  statute  m  the  same  subject,  unless  {dainly  in- 
consistent with  it.  But,  after  all,  tke  question  "whether  a  subse- 
quent statute  repeals  a  prior  one,  in  the  absence  of  express  words, 
depends  upon  the  intention  of  the  legislature."  Anderson  v.  Ander- 
son, 112  N.  Y.  104,  19  N.  E.  427.  As  a  matter  of  fact,  the  charter 
was  passed  in  May,  1897,  whether  it  is,  as  matter  of  law,  to  be  con- 
sidered as  passed  in  January,  1898,  or  not.  Between  the  time  of  the 
real  enactment  of  the  law  and  the  date  at  ^hich  it  was  to  become 
operative  and  go  into  effect,  there  intervened  a  period  of  maaiy  inonths. 
It  was  the  intention  of  the  legislature  to  establish  a  poblic  park  in 
the  county  of  Bichmond,  and  to  do  this  immediately.  It  ccmld  not 
accomplish  this  object  by  any  amendment  to  the  Greater  New  York 
charter,  because  that  diarter  was  not  to  go  into  opmtion  nntH  the 
following  year.  It  was  therefore  necessary  to  direct  tliat  the  park 
be  laid  out  through  the  medium  of  the  local  authorities  of  Richmond 
county,  as  such  authorities  tlien  existed.  It  may  w^  have  hem 
thought  that  the  wh(4e  work  of  designating,  acquiring,  and  inqirov- 
ing  the  park  lands  would  be  completed  before  the  Greater  New  York 
charter  took  effect.  In  such  case  it  would,  of  coarse,  be  impractica- 
ble to  nudse  any  provision  for  this  woi^  in  that  charter.  Ab  ia  onnal 
in  the  case  of  public  improvements,  a  much  greater  time  has  be^ 
spent  hi  carrying  out  the  work  directed  than  was  anticipated,  bat 
this  delay  cannot  be  allowed  to  defeat  the  plain  mandate  of  the  leg- 
islature that  the  park  shall  be  laid  out  and  establi^ed.  To  carry  out 
.this  design,  it  is  necessary  that  the  plan  adopted  by  the  oommission- 
ers  should  be  approved  by  the  board  of  supervisors  of  Richmond  coun- 
ty, for  no  other  machinery  to  accomplish  this  end  is  provided. 
Whether,  after  such  approval  by  the  board  of  supervisors,  the  further 
prosecution  of  the  undertaking  will  not  devolve  on  the  appropriate 
ofBcials  of  New  York  City,  instead  of  those  mentioned  in.  the  statute, 
it  is  not  necessary  for  us  now  to  determine.  Bat  we  are  clear  that 
the  park  must  be  laid  out,  estaUished,  and  con^eted  as  required  by 
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the  statute  of  May  15tlj,  and  that  the  Greater  New  York  Charter  is 
no  obstacle  to  the  work.  The  relator,  as  a  citisen  and  resident  of 
the  coonty,  has  safBcient  standing  to  maintain  this  proceeding. 
.  The  order  should  be  afflnuedj  with  f  10  costs  and  disbursements. 
All  concur. 


(29  Mlw.  Rep.  701.) 

PEOPLE  ex  reL  HAGOBBTT  y.  OLAUSSBN  et  aL 

(Supreme  Court,  Trial  Term,  New  York  County.   DeoembeE,  1880.) 

Crrr  Ekplotes— Civil  Waji  Veterahs— Dibchahqb— RBiHBTATKiiiERT. 

Wbere  a  Civil  War  Veteran,  aj^ointed  for  special  work  on  a  dty  Im- 
provemeDt,  was  removed  wben  Mb  serrlcea  were  no  longer  required  tiiereon* 
and  there  was  no  vacancy  In  the  pnUlc  service  to  which  be  conld  be  trans* 
ferred,  aa  required  by  Laws  1S9&,  c.  ISi^  be  was  not  entitled  to  reinstate- 
meut  In  the  puldlc  service,  since  sncb  act  does  not  contemplate  that  vacan- 
cies shall  be  created  wbere  none  exist 

Mandamus  hj  the  peoj^e,  on  the  relation  of  John  L.  Haggertjj 
against  Qeorge  G.  Claussen  and  others,  New  Tork  park  comn^ssion- 
era.  Dismissed. 

H.  Ringrose,  for  relator. 

John  Whalen,  Chas.  Blandy,  and  Wm.  B.  Crowell,  for  defendants. 

HcADAM,  J.  It  is  well  settled  that,  where  the  serviceB  of  a  person 
are  required  by  the  municipality  for  some  special  work,  he  may  be 
dismissed  when  such  woric  is  finished.  People  v.  Oilroy,  60  Hun, 
507, 15  K.  T.  Snpp.  242;  People  t.  Adams,  1S3  K.  T.  203, 30  IS.  E.  851; 
Pec^e  T.  Wnrster,  89  Hun,  5,  35  27.  Y.  Supp.  89;  In  re  Vincent,  27 
Misc.  B^.  158, 57  N.  Y.  Snpp.  TTl.  Hie  relator  was  appointed  for  spe- 
cial work  on  the  Speedway,  and,  when  the  work  on  the  Speedway  luid 
so  far  progressed  tiiat  his  services  were  no  longer  required,  he  was  re- 
moved. Such  removal  was  legal,  under  tJie  cases  cited.  The  conten- 
tion of  the  relator  that,  even  if  the  work  on  the  Speedway  was  finished, 
yet  he  should  not  have  been  discharged,  but  retained  in  the  employ  of 
the  city,  because  a  veteran  of  the  Civil  War  (Laws  1898,  c.  184),  does 
not  aid  him.  The  court,  in  Be  Breckenridge,  160  K  Y.  103,  54  N.  E. 
670,  held  that  the  provision  of  the  act  of  1898,  mxpea,  which  requires 
that  when  a  position  held  by  a  veteran  shall  become  unnecessary,  or  be 
abolished  for  reasons  of  economy,  he  ^ball  not  be  dischai^ed,  but  shall 
be  "transferred  to  any  branch  of  the  public  service  for  duty  in  such 
position  as  he  may  be  fitted  to  fill,  receiving  the  same  compensation 
therefor,"  contemplates  for  its  operation  the  existence  of  a  vacancy 
in  such  position,  and  not  that  a  vacancy  be  created  for  the  veteran. 

park  commissioners  seem  to  have  done  all  in  their  power  to  fol- 
low out  the  provisions  of  the  act  of  1898,  supra,  but  have  been  unaUe 
to  find  a  place  in  the  public  service  to  which  the  r^tor  conld  be  trans- 
ferred. Under  the  circumstances,  the  relator  has  no  grievance  which 
this  court  can  redrtos  by  mandamus  for  reinstatement  The  proceed- 
in  gs  must  therefore  be  dismissed. 
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DAVIS  V.  VALLBY  ELECTRIC  LIGHT  CO. 

(Supreme  Court.  Appellate  DlrlBlon,  Third  Department   Noveittber  15,  1S98.) 

1.  COBPORA.T10NS— Promoter — Liability. 

Wliere  defendant,  an  electric  light  company,  recefred  and  used  poles 
pnrchased  before  Its  organization  by  one  of  Its  Incorporators  and  trustees 
under  representations  that  he  was  acting  for  defendant,  and  not  for  him- 
self, defendant  Is  liable. 

t.  Btidbkcb— Statements— Aqenot. 

Statements  by  a  trustee  of  a  corporation,  made  In  the  purchase  of  goods 
prior  to  the  organization  of  the  corporation,  to  the  effect  that  be  repre- 
sented the  corporati(Hi,  and  not  bbnaelf.  are  admlssiUe  In  connectloa  wltb 
evidence  of  the  subsequent  use  of  the  goods  by  the  corporation,  aa  showing 
the  trustee's  agency. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Howard  DaviB  against  the  Valley  Electric  Light  Com- 
pany.  Judgment  for  plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  PARKER,  P.  J.,  and  HEKBICK,  KEL- 

LOGG, and  MERWIN,  JJ. 

Byron  E.  Center,  for  appellant 
Jesse  Stiles,  for  respondent. 

LANDON,  J.  Appeal  from  judgment  entered  upon  report  of  ref- 
eree for  f 80  for  80  poles  for  electric  wires  sold  by  plaintiff  to  Hiland 
Carpenter,  acting,  when  he  purchased  them,  as  he  then  said,  not 
for  himself,  but  in  behalf  of  the  defendant,  which  was  about  to  be 
■organized.  Before  the  organization  of  the  company.  Carpenter  or- 
dered the  poles  of  the  pltiintiff,  directing  him  to  ship  them  to  **Valley 
Electric  IJght  Co.,  West  Valley  Falls."  The  plaintiff  shipped  the 
poles  as  thus  directed  before  the  defendant  was  organized.  The  de- 
fendant was  organized  for  the  parpose  of  "manufacturing  and  using 
light,  heat,  or  power,  and  lighting  streets,"  etc.,  in  Vall^  Falls  and 
other  places,  and  Carpenter  is  one  of  the  incorporators,  and  a  trustee. 
There  is  evidence  tending  to  show  that  the  poles  were  received  and 
set  by  the  defendant.  It  is  clear  that  the  purchase  of  such  poles  was 
<Q  the  line  of  its  authorized  business.  There  is  no  evidence  tending 
to  show  that  the  defendant  acquired  the  poles  by  purchase  or  other- 
wise from  anybody  other  than  the  plaintiff.  Evidence  of  the  declara- 
tions of  Carpenter,  in  negotiating  with  plaintiff  for  the  poles,  to  the 
effect  that  he  was  acting  for  the  defendant,  and  not  for  hims^,  in 
anticipation  of  its  organization,  was  received  over  defendant's  objec- 
tion. Standing  alone,  this  evidence  was  mcompetent,  but  was  com- 
petent in  connection  with  defendant's  subsequent  use  of  the  poles,  as 
tending  to  show  what  agency  Carpenter  assumed,  and  thus  what  de- 
fendant adopted  and  ratified.  Judgment  affirmed,  without  opinion. 

Judgment  affirmed,  with  costs.  All  concur. 
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CABEY  T.  BALDWIN  et  aL 

(Sopreme  Court,  Appellate  Division,  Third  Department  November  21,  1899.) 

1.  Salb— Qdbstiohs  for  Jdrt. 

In  an  action  to  recover  for  bay  sold  and  delivered,  wbere  tbe  defendants 
refused  to  receive  tbe  bay  on  tbe  ground  tbat  It  did  not  correspond  wltb 
the  quality  agreed  on,  the  question  of  what  the  agreement  waa  as  to 
quality,  and  whether  the  bay  delivered  corresponded  therewith,  is  for  the 
jury. 

9L  RsrusAit  TO  RsGKiVB— Salb  bt  Carbibb. 

Where,  on  refusal  to  accept,  tbe  railroad  company  sold  It  for  transporta- 
tion charges,  the  price  for  which  the  company  sold  it  is  Immaterial,  since, 
if  the  liay  was  up  to  the  quali^  agreed  on,  defendants  should  have  received 
it.  and,  if  not,  th^  are  not  liable. 

&  COUNTBRCLAIU. 

Under  Code  Civ.  Proc.  S  501,  defining  a  "counterclaim"  to  be  a  cause 
of  action  in  favor  of  tbe  defendant  or  one  or  more  defendants,  between 
whom  and  tbe  plaintiff  a  separate  Judgment  may  be  bad  In  tbe  action,  two 
of  three  defendants,  sued  Jointly,  cannot  set  up  a  counterclaim  in  favor 
of  themselves. 

Ai^)eal  from  trial  term,  St.  Lawrence  county. 

Action  by  William  Carey  against  Henry  K.  Baldwin  and  others. 
From  a  judgment  in  favor  of  plaintilf,  defendants  appeal.  Aifirmed. 

Argued  before  PABKBR,  P.  J.,  and  LANDON,  HEBRICK,  PUT- 
NAM, and  MERWIN,  JJ. 

A.  X.  Parker,  for  appellants. 

B.  M.  Moor^  for  respondent. 

IiANDON,  J.  Appeal  by  defendants  from  judgment  for  the  par- 
chase  price  of  two  car  loacUi  of  hay.  The  plaintiff  agreed  to  sell  and 
deliver  to  the  defendants  at  Potsdam  three  car  loads  of  timothy  hay, 
at  915  per  ton.  Eithar  notl^ng  was  said  about  its  quali^,  or  it  was 
agreed  that  it  should  be  No.  1  old  timothy  hay,  or  choice  old  hay. 
Defendants  received  the  first  car  load,  and  paid  for  it.  The  two  other 
car  loads  were  sent  to  defendants,  but  they  refused  to  receive  them, 
alleging  that  the  hay  was  not  of  the  quality  ordered.  The  railroad 
company  finally  sold  the  hay  for  its  charges.  The  trial  court  left 
it  to  the  jury  to  And  what  the  agreement  was  as  to  quality,  and  then 
whether  the  hay  corresponded  with  the  quality  agreed  upon.  The 
case  was  for  the  jury,  and  was  fairly  submitted.  Defendants  tiled 
to  prove  what  the  railroad  company  sold  the  hay  for,  and  the  court 
would  not  permit  it  If  ihe  d^endants  ought  to  have  received  the 
hay,  then  tiie  plaintiff  is  not  answerable  for  the  railroad  company's 
sale  of  it. 

The  defendants  were  three  partners.  After  these  transactions, 
one  j^rtner  sold  out  to  the  others,  and  sold  to  them  his  share  of  the 
partners'  claim  for  damages  against  tbe  plaintiff  because  of  the  in- 
feriority of  the  first  car  load  of  bay,  which  the  defendants  had  paid 
for.  The  two  partners,  by  their  separate  answer,  counterclaim  for 
such  damages,  and  the  court  held  they  could  not  do  so.  As  the  ac- 
tion was  against  the  defendants  jointly,  the  counterclaim  must  be 
in  favor  of  all  tbe  defendants.   Code,  §  501. 

Judgment  affirmed,  with  costs.  All  concur. 


Digitized  by  Google 


66S  CI  KJCW  TOBX  lUrPLBHENT  O^ttp.  Ct 

and  n  New  York  SUU  Beportar. 

(29  Misc.  Rep.  666.) 

POZLLON  T.  POILLON. 
(Soprane  Coort,  Trial  Term,  New  York  County.   NoTember,  1809.) 

1.  HnSBAKD  AND  WiFB— CONTRiOT  OF  SEPARATION— PdBUC  POLICT. 

A  contract  between  htisband  and  wife  whereby  he  agreed  to  pay  ber  a 
certain  sum  per  montb  for  the  support  of  herself  and  children,  as  an  In- 
ducement for  an  agreement  that  they  riiould  thereafter  live  a^nte  and 
apart  from  each  otlier,  la  void  as  against  public  policy,  where  at  the  time 
of  Its  execution  th^  were  living  together,  and  neither  had  been  yoUty 
of  conduct  which  would  Justly  a  Reparation. 
t.  Bamk. 

Under  Laws  1896,  c.  272,  providing  that  a  wife  may  contract  with  her 
htisband  as  fully  as  though  unmarried,  but  that  nothing  In  the  act  should 
authorize  the  hueband  and  wife  to  enter  into  any  contract  by  which  the 
marriage  relation  should  be  altered  or  dissolved,  or  release  tbe  husband 
from  his  obligation  to  support  his  wife,  a  contract  between  a  husband  and 
wife,  made  after  they  have  separated,  whereby  Hie  husband  agrees  to  pay 
the  wife  a  certain  sum  In  comddecatlon  of  her  Mvlng  separate  from  him, 
win  not  be  enforced,  nnlem  made  with  a  trustee  tw  the  wife. 

Action  by  Frederica  M.  FoUlon  agfUnat  John  J.  U.  Fdllon  to  re- 
cover installments  dae  under  urticles  of  separatitHL .  Judgment  for 
defendant. 

Duer,  Strong  &  Whitehead,  for  plaintift. 
Frajer,  Smith,  White  &  Seaman,  for  defendant. 

McADAM,  J.  The  action  is  upon  an  agreement  made  by  tbe  de- 
fendant with  the  plaintiff,  his  wUe,  whereby  the  husband  agreed  to 
pay  to  tbe  plaintiff  the  sum  of  f250  per  month  for  the  support  of  her- 
self and  children.  The  agreement  bears  date  May  1,  1^8,  and  re- 
cites that  in  consequence  of  certain  differences  the  parties  '*do  mu- 
tualfy  consent  and  agree  to  hereafter  Ijre  separate  and  apart  from 
each  other."  Plaintiff  demandUt  judgment  for  f260,  the  installment 
doe  May  1,  1S99.  Another  action  was  Iffoi^ht  for  the  installmait 
dne  June  1,  1899,  and  by  an  order  of  the  court  the  two  actions  were 
consolidated;  and  they  have  been  tried  as  one,  so  that  the  recovery 
asked  is  f 500,  with  interrat.  Hie  sole  question  to  be  decided  is  wheth- 
er the  agreement  is  one  which  can  be  enforced.  The  agreement  is 
attacked  on  two  grounds: 

1.  That,  as  a  voluntary  agreement  to  live  separate  and  apart,  it  is 
void.  There  is  neither  allegation  nor  proof  that  the  parties  bad 
arated  prior  to  tbe  making  of  the  agreement,  or  that  either  had  beoi 
gtuLty  of  sach  misconduct  as  in  law  jnstifled  a  s^ration.  From  all 
that  appears  to  the  contrary,  the  agreement  was  a  voluntary  one  by 
which  husband  and  wife,  living  together,  mutually  agreed  to  there- 
after "live  separate  and  apart  from  each  other."  The  court,  in  Flor- 
entine V.  Wilson,  Hill  &  D.  304,  r^erring  to  such  an  agreement,  said: 

"The  recitals  In  this  indenture  clearly  show  that  It  was  made  and  executed 
In  contemplation  of,  and  as  an  IndtKement  to^  a  future  separation  between  the 
defendant  and  Ellenor,  bis  wife,  and  ought  not  to  be  uph^d.  It  recites  that 
tbe  parties  had  mutually  agreed  with  each  other  to  live  separate  and  apart  dar- 
faig  their  natural  lives,  and  that  tbe  husband  bad  proposed  and  agreed  that  he 
would  pay  for  her  support  and  maintenance  a  certain  weeUy  allowance.  In 
pursuance  of  which  arrantsnent  fb/t  artkdes  of  sepamtloD  won  entcmd  Into. 
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Wtastmr  may  Ik  onr  opinlsn  In  a  csae  wbere  a  teparaUon  baa  actaHlIy  taken 
place  for  .good  and  aufBcleat  .cause,  aa  reoognlecd  by  the  law  xsi-tbe  land.  In 
conaeqoence  of  which,  and  as  arising  out  of,  and  founded  upon,  ench  a  state 
and  condition  of  the  marital  relations,  articles  of  separation  bare  'been  entered 
Into  by  the  huaband  for  her  maintenance  on  being  relieved  from  all  liability 
for  her  debta  we  feel  bound  to  say  that  no  such  agreement  can  receive  our  sanc- 
tion which  has  for  its  Immediate  object  such  separation,— an  agreement  made 
and  entered  Into  in  contemplation  of,  and  with  the  e^reas  view  of,  bringing  It 
abont  To  give  validity  to  auch  postnuptial  contracta  woidd  be  but  holding  out 
to  the  -parttes  ten^iiatloiiB  to  tiie  Tolimtary  repadfation  of  conjugal  rights  and 
Hbandonment  maiital  datlea,— to  eneoarage.  In  efltect,  a  dlaaolntlon  of  the 
inuTlage  eontmct" 

The  court,  in  Hungerford  v.  Hungerford,  16  App.  Div.  614,  44  N. 

T.  Snpp.  975,  voiced  the  same  sentiment  by  holding  in  that  case  that: 

"The  agreement  of  separation  was  void  as  against  public  policy.  It  was  ex- 
ecuted between  the  parties  before  separation,  and  for  the  express  purpose  of 
creating  a  separation.  While  the  courts  have  sustained  ag^ments  of  separa- 
tion after  the  parties  hare  separated,  aad  the  brealdng  up  of  the  family  was 
an  accomplished  fact  they  have,  with  scarcely  a  dissent,  held  agreements  of 
aejparatlon,  with  a  view  of  destroylog  the  family  relation,  void." 

2.  That,  M  tiie  agreement  waa  made  without  the  intervention  of  a 
trostee,  it  is  on  that  accoant  void,  court,  in  Bogcrs  t.  Rogers, 
4  Paige,  517,  said: 

•The  law  of  the  land  does 'not  anthorlEe  ot  sanction  a  volBntary  agreement 
for  aepamtlon  between  hnaband  and  wife.  It  merely  tolerates  anch  agreements 
when  made  in  such  a  manner  that  they  can  be  enforced  by  or  agalnit  a  third 
person  actlpg  In  behalf  of  the  wife." 

A  postnuptial  contract  of  separation,  made  with  Ihe  intervention 
of  a  trustee,  will  be  upheld  and  enforced  in  equity,  not  as  the  con- 
tract of  the  wife,  but  tiutt  of  the  husband  and  the  interveni^  trustee; 
the  wife  signing  merely  to  indicate  her  assent.  St.  John  v.  St.  John, 
11  Yes.  531;  Legard  v.  Johnson,  8  Ves.  358;  Head  v.  Head,  3  Atk. 
295;  Bogers  v.  JEtogers,  supra;  Calkins  v.  Long,  22  Barb.  103.  The 
obligation  of  the  husband  to  support,  and  the  trustee  to  indemnify  the 
husband  against  the  wife's  debts,  as  provided  in  the  agreement,  has 
been  upheld  by  enforcing  articles  of  separation  when  there  has  been  a 
present  and  actual  separation  of  the  parties.  This  doctrine  has  been 
reoognized  in  England  (Warrender  v.  Warrender,  2  Clark  &  F.  527; 
Elworthy  v.  Krd,  2  Sim.  &  B.  372;  Wilson  v.  Wilson,  31  Eng.  Law 
&  Eq.  29, 1  H.  L.  Cas.  638;  Jee  v.  Thuriow,  2  Barn.  &  0.  547;  West- 
meaUi  v.  Balidtmry.  5  Bligh.  [V.  S.]  339)  and  in  this  country  (Dupre 
V.  Rein,  S6  How.  Prac  228;  Id.,  7  Abb.  N.  C.  256;  Allen  v.  Affleck, 
10  Daly,  569;  Id-,  64  How.  Prac.  380;  Potter  v.  Potter,  8  Civ.  Proc. 
R.  151;  Clark  v.  Fosdick,  13  Daly,  500,  affirmed  in  118  N.  Y.  7.  22 
N.  E.  1111,  6  L.  R  A.  132;  and  kindred  cases).  On  the  other  hand, 
an  agreement  between  hiuibaDd  and  wife,  without  the  intervention 
of  a  trustee,  whereby  the  parties  agree  to  live  separate  and  apart, — 
the  wife  agreeing  to  support  and  maintain  herself,  and  the  husband 
contracting,  intra*  sese*  to  pay  her  a  sum  of  money  therefor, — is  whol- 
ly void  and  incapable  of  enforcement.  Rogers  v.  Rogers,  snpra;  Flor- 
entine v.  Wilson,  supra;  Cropsey  v.  McKinney,  30  Barb.  47;  Morgan 
V.  Potter,  17  Hun.  403;  Van  Order  v.  Van  Order,  8  Hun,  315;  Beach 
V.  Beach,  2  Hill,  264;  Tallinger  v.  Mandeville,  48  Hun,  152,  affirmed 
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in  113  N.  Y.  432,  21  N.  E.  126;  and  kindred  caaes.  The  agreeiaent 
sued  upon  is  of  tlie  character  dedared  to  be  void  by  these  cases.  The 
plaintiff  claims  that  the  former  rale  has,  by  modern  legislation  and 

decisions,  become  relaxed,  so  that  a  trustee  to  a  separation  agreement 
is  no  longer  required;  and  Carpenter  v.  Osborn,  102  N.  Y.  552,  7 
N.  E.  823,  and  Pettit  v.  Pettit,  107  N.  Y.  677,  14  N.  E.  500,  are  re- 
ferred to  as  authorities  sustaining  this  Tiew.  Carpenter  v.  Osborn. 
snpra,  was  an  action  founded  on  judgments  recovered  on  a  separation 
agreement  to  set  aside  a  conveyance  made  by  the  husband  in  fraud  of 
the  wife.  The  court  held  that  the  judgments  recovered  were  con- 
oluaive  against  the  husband,  and  ther^ore  precluded  the  defendant 
in  that  action  from  raising  any  qnestion  as  to  the  validity  of  the  ar- 
ticles of  separation.  In  Pettit  v.  Pettit,  supra,  the  parties  had  sep- 
arated, and,  pending  an  action  for  limited  divorce  brought  by  the  wife 
against  the  husband,  a  settlement  was  agreed  upon  between  them,  and 
a  contract  entered  into  in  pursuance  thereof  to  the  effect  that  the 
property  of  the  husband  should  be  sold,  and.  after  payment  of  his 
debts,  one-tliird  of  the  proceeds  should  be  paid  to  the  wife,  and  that 
the  parties  should  live  separate.  TTie  agreement,  in  a  modified  form, 
was  fully  performed  by  tiie  wife  joining  with  her  husband  in  the 
execution  of  a  deed  of  conveyance  to  the  purchaser  at  the  sale.  The 
wife  had  effectually  extingnished  her  dower,  and  the  court  held  that, 
under  such  circimistances,  the  action  by  the  wife  to  recover  her  share 
of  the  proceeds  of  the  sale  so  agreed  to  be  paid  to  her  was  main- 
tainable. It  is  diflBcult  to  discover  anything  in  either  of  these  two 
cases  at  all  relevant  to  the  objection  raised  here.  Nor  is  the  plaiu- 
tiff's  contention  aided  by  the  act  of  1892  (chapter  594),  wliich  provides 
that  a  married  woman  ''may  contract  with  her  husband  or  any  other 
person  to  the  same  extent,  with  like  effect,  and  in  the  same  form  as 
nnmarried,"  because  the  legislature  very  guardedly  provided  tiiat 
nothing  therein  contained  "^all  be  construed  to  authorize  the  hus- 
band and  wife  to  enter  into  any  contract  by  which  the  marriage  rela- 
tions shall  be  altered  or  dissolved,  or  to  relieve  the  husband  frtxn  his 
liability  to  support  his  wife."  This  act  was  repealed  on  the  passage 
of  the  domestic  relations  law  (Laws  1896,  c.  272),  by  which,  however, 
it  was  substantially  re-enacted  in  section  21  thereof.  No  substantial 
change  respecting  the  marital  relations  was  accomplished  by  these 
statutes,  and  the  revisers,  in  their  note,  state  ttut  none  was  intend- 
ed. 1  Birdseye's  Bev.  St.  (2d  Kd.)  p.  933.  The  main  question  hi- 
vcrtved  has  already  been  decided  contrary  to  the  construction  contend- 
ed for  by  the  plaintiff.  Whitney  v.  Whitney.  4  App.  Div.  597,  30  X. 
Y.  Supp.  891,  and  39  N.  Y.  Supp.  1136;  Gilbert  v.  Gilbert,  5  Misc. 
Bep.  555,  26  N.  Y.  Supp.  30.  And  this  controversy  might  have  been 
disposed  of  by  a  simple  reference  to  those  cases,  if  the  plaintifrs 
counsel  had  not  shown  great  confidence  in  Uieir  position,  and  argued 
it  with  much  ability. 

Upon  both  grounds  urged  against  a  recoTeiy  there  moat  be  judg- 
ment for  the  defiendant, 
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THIPP  et  al.  V.  HUNT  et  aL 
(Sopreme  Conrt.  Appellate  DlTlsion.  Tblrd  Department   November  21.  1899.) 
Equxtt  —  Plsadimo  —  Dbfknsivb  BIattbb— Adbqdatb  Rkhbdt  at  Lat— Ds- 

XUBRKR.  , 

In  an  action  to  compel  defendant  to  return  to  plalntlfTs,  with  hU  Indorse- 
ment as  administrator,  a  certificate  of  deposit,  of  wblcli  plaintiffs  are 
owners,  so  that  upon  presentation  thereof  to  the  bank,  so  indorsed,  they 
may  obtain  the  money  thereon,  without  which  the  bank  refuses  payment, 
an  objection  that  plaintiffs  have  an  adequate  remedy  at  law  against  the 
bank,  which  by  virtue  of  peculiar  circumstances  operates  to  discharge  the 
defendant  la  equity,  must  be  affirmatively  shown  by  answer,  and  cannot 
be  raised  by  demurrer. 

Appeal  from  trial  term,  CortlaBd  county. 

Action  by  Daniel  B.  Tripp  and  another,  as  administrators  with 
the  will  annexed  of  the  estate  of  John  L.  Haviland,  deceased,  against 
Hermon  B.  Hunt,  as  administrator  of  the  estate  of  Mary  S.  Haviland, 
deceased,  and  the  First  Kational  Bank  of  Cortland.  Judgment  for 
defendant  Hunt  upon  demurrer,  and  plaintifts  appeal.  Reversed. 

Argued  before  PABKER,  P.  J.,  and  LANDON,  HERRICK,  PUT- 
NAM, and  MEEWIN,  J  J. 

Kellogg  &  Van  Hoesen,  for  appellants. 
T.  E.  Coortn^,  for  respondent. 

LANDON,  J.  The  complaint  sets  forth  but  one  cause  of  action, 
namely,  a  right  existing  in  the  plaintiffs  to  have  the  defendant  Hunt 
return  to  them,  with  his  indorsement  as  administrator,  a  certificate 
of  deposit  in  tlie  defendant  bank,  of  which  certificate  they  are  the 
owners,  to  the  end  that,  upon  plaintiffs'  presentation  thereof  to  the 
bank  so  indorsed,  they  may  obtain  the  money  thereon,  which  the 
bank  meantime,  because  of  the  nonpresentation  of  the  certificate  so 
indorsed,  withholds.  That  the  plaintiffs  have  an  adequate  remedy  at 
law  is  defensive  matter,  and  should  be  set  up  by  answer.  Tucker  v. 
Railway  Co.,  78  Hun,  439,  29  IN.  Y.  Supp.  202,  and  cases  there  cited. 
It  does  not  affirmatively  appear  upon  the  face  of  the  complaint  that 
the  idaintifFa  have  an  adequate  remedy  at  law  against  both  defend- 
ants in  a  single  action  or  against  the  demurring  defendant.  The 
complaint  does  not  state  that  he  is  responsible.  Moreover,  he  is  here 
charged  as  administrator,  and  joined  with  the  bank;  and  to  say  that 
he  might  have  been  sued  alone  individually,  at  law,  is  like  saying  that 
the  plaintiffs  might  have  sued  somebody  else.  The  appellants'  con- 
tention that  the  plaintiffs  have  an  adequate  remedy  at  law  against 
the  bank,  if  it  had  been  pleaded,  would  have  been  like  an  allegation 
that  he  is  not  liable  because  somebody  else  is.  If  the  plaintiffs  have 
an  adequate  remedy  at  law  against  the  bank,  and  if,  by  virtue  of  any 
peculiar  drcumstances,  that  operates  to  discharge  the  defendant  in 
eqoity,  his  pleading  should  affirmatively  show  it.  This  his  demurrer 
does  not  do. 

The  interlocutory  judgment  is  reversed,  with  costs,  and  judgment 
directed  for  plaintiffs  upon  the  demurrer,  with  costs,  with  usual  leave 
to  the  defendants  to  answer  on  payment  of  costs.  All  concur,  except 
PUTNAM,  J.,  not  voting. 
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MALONET  T.  UNION  FBRRT  C50.  OF  NEW  TORK  &  BROOKIiTN  et  al. 
(Sapreme  Court,  Appellate  Division.  Second  Department.   December  12,  iSOO.) 

NKQLiaENCK — FEnniES— EVIDEMCE. 

As  plaintiflf  was  driving  a  load  of  shingles  throogli  the  gate  of  a  ferry 
house,  the  load  came  In  contact  with  the  Jamb  of  the  gate,  and  In  bailing 
the  load  out  plaintiff  was  Injured.  Plaintiff  and  one  witness  teatlfl«d  tbe 
Jam  was  caused  1^  tbe  gate  keeper  seising  bis  hones,  and  tombig  fiion 
to  one  Bide;  but  four  witnesses,  two  disinterested,  testified  It  was  caused 
by  plaintiff's  load  projecting.  It  was  not  shown  that  the  taming  of  the 
horses  caused  the  load  to  shift,  or  how  it  caused  the  load  to  come  Id  con- 
tact with  the  gate.  Held,  that  the  weight  of  the  evidence  was  against  a 
Judgment  for  plaintiff. 

Appeal  from  trial  term,  Kings  comity. 

Action  by  Hugh  Maloney  against  the  Union  Perry  Company  of 
New  York  &  Brooklyn,  impleaded,  etc.  From  a  judgment  for  plain- 
tiff, defendant  ferry  company  appeals.  Reversed. 

Argued  before  GK)ODRICH,  P.  J.,  and  OULLEN,  HATCH,  and 
WOODWARD,  JJ. 

Frederic  A.  Ward,  for  appellant 

Charles  P.  Brandt,  for  respondent. 

PER  CURIAM.  The  action  is  to  recovor  damages  for  negligence. 
There  is  a  variance  in  the  claims  of  the  respective  parties  as  to  the 
force  which  operated  to  produce  the  injury.  The  plaintiff  and  his 
helper  testified  that  the  plaintiff  approached  the  entrance  to  the  ferry 
house  with  a  truck  loaded  with  shingles,  to  which  was  attached  a 
span  of  horses;  that  the  plaintiff  was  seated  npon  the  load  and  was 
driving;  that  he  had  partially  passed  through  the  gateway,  when  the 
gate  keeper  seized  his  horses  by  the  head,  and,  taming  than,  brought 
a  part  of  his  load  in  contact  with  the  jamb  of  the  gate,  which  pre- 
vented his  further  progress.  The  plaintiff's  helper  testified  that  at 
this  time  he  handed  to  the  gate  keeper  32  cents  in  money  for  the 
ferriage,  and  that  the  gate  keeper  demanded  5  cents  more,  which  the 
plaintiff  was  about  to  produce,  when  the  seisure  of  the  horses  took 
place,  and  the  gate  keeper  refused  to  allow  the  truck  to  further  pro- 
ceed until  the  load  had  been  readjusted,  so  as  to  make  it  safe  for  car- 
riage, and  the  gate  keeper  thereupon  returned  to  the  hdper  the  32 
cents.  'Hiis  t^timony  was  denied  the  defendant,  which  produced 
two  disinterested  witnesses  and  two  of  its  employes,  inclnding  tihie 
gate  keeper,  who  testified  that  the  load  projected  on  one  side  to  such 
an  extent  that  in  attempting  to  pass  the  gate  it  came  iu  contact  with 
the  jamb.  That  the  truck  became  stuck  in  the  gateway  is  undisput- 
ed, and  while  it  so  remained  the  plaintiff  sustained  no  injury.  His 
horses,  however,  were  unable  to  back  up  the  load  or  esiiricate  it  from 
the  position  it  then  occupied,  and  plaintiff  thereupon  stated  to  the 
gate  keeper  that  he  would  have  to  help  him  out  of  such  position.  A 
rope  was  obtained,  and  attached  to  the  rear  end  of  the  tracks  and  an 
attempt  was  made  to  draw  it  out  by  hand,  with  the  assistance  of  the 
horses.  This  failed,  and,  a  beer  wagon  having  arrived  upon  an  In- 
coming boat,  request  was  made  of  its  driver  to  assist  to  draw  the 
truck  back.  He  complied,  and  the  rope  was  attached  to  the  rear  end 
of  his  wagon,  at  what  place  is  a  matter  of  dispute,  and  the  truck  was 
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drawn  back.  As  it  cleared  the  jamb  it  tipped  over,  and  the  plaintiff 
claimB  to  have  received  injury  to  himself,  his  truck,  and  his  horses, 
and,  on  account  of  the  damage  sustained  thereby,  this  judgment  has 
been  rendered. 

The  court,  in  submitting  the  case  to  the  jury,  limited  the  question 
of  the  defendant's  neg^gence  to  its  act  in  causing  the  plaintiff's  load 
to  come  in  contact  with  tiie  jamb  of  the  gate,  it  being  claimed  that 
if  the  gate  keeper  had  not  interfered  with  the  horses  the  load  would 
hare  passed  through  without  difficulty.  All  claim  for  damage  or  in- 
jury sustained  by  reason  of  the  hauling  out  of  the  load  by  the  driver 
of  the  brewery  wagon  was  by  the  court  excluded  from  the  consider- 
ation of  the  jury,  presumably  upon  the  theory  that  plaintiff  requested 
and  assented  to  those  acts,  and  was  therefore  preclnded  from  making 
any  claim  for  injury  based  thereon.  The  court,  however,  held  that 
the  jury  might  find  that  the  proximate  cause  of  the  injury  was  the 
act  of  the  defendant  in  causing  the  load  to  come  in  contact  with  the 
jamb  of  the  gate. 

Upon  all  of  the  proof  it  is  undisputed  that  the  {daintilTs  load  in 
some  measure  projected.  The  only  dispute  was  as  to  its  extent,  the 
plaintiff  claiming  that  only  a  few  shingles  projected,  while  the  con- 
curring testimony  of  all  the  witnesses  produced  by  the  defendant  tend- 
ed clearly  to  establish  that  the  jM-ojection  was  of  such  a  character  as 
caused  it  to  come  in  contact  with  the  jamb  of  the  gate  when  it  was 
driven  through.  Upon  this  subject  we  think  the  preponderance  of  the 
testimony  was  with  the  defendant.  It  is  difBcult  to  see,  and  the  evi- 
dence throws  no  light  thereon,  how  the  acticm  of  tiie  gate  keeper  in 
seizing  the  horses  by  the  head,  assuming  that  he  did  so,  caused  the 
load  upon  the  truck  to  come  in  contact  with  the  jamb  of  the  gate. 
It  is  conceded,  indeed  the  plaintiff  insisted,  that  his  horses  and  the 
forward  part  of  his  truck  had  passed  through  the  gateway,  and  that 
the  contact  with  the  shingles  was  at  the  rear  part.  It  is  not  made 
to  appear  by  the  testimony  of  any  witness  that  the  act  of  turning  the 
truck  cansed  the  load  to  shift,  and  it  is  difficult  to  see  how  it  could. 
If  the  load  did  not  shift, — and  nobody  testifies  that  it  did, — then  the 
taming  of  the  horses  to  the  position  formerly  occupied  by  them  ought 
to  have  brought  the  truck  and  load  to  the  same  position  that  they 
originally  held;  yet  it  is  clear  that  the  cause  of  the  stoppage  was  the 
contact  of  the  shingles  with  the  jamb  of  the  gate.  The  testimony  of 
the  disinterested  witnesses  called  by  the  defendant  is  to  the  effect 
that  the  load,  as'  it  entered  upon  its  passage  through  the  gateway, 
projected  so  far  as  to  bring  it  in  contact  with  the  jamb  of  the  gate. 
The  mere  statement  by  the  plaintiff  and  his  helper  that  the  act  of 
torning  the  horses  produced  this  result,  in  the  absence  of  any  ex- 
planation showing  bow  such  act  could  produce  It,  is  insufficient  to 
orercome  the  testimony  given  upon  the  part  of  the  defendant.  The 
judgment  should  therefore  be  revenud,  as  against  the  weight  of  the 
testimony,  upon  payment  by  the  defendant  of  the  trial  fee  and  the  dis- 
bursements of  the  trial 

Judgment  and  order  reversed,  and  new  trial  granted,  costs  to  abide  tbe  event, 
upon  appellant,  within  20  days,  paying  the  trial  fee  and  dlslmrsementB  of  tbe 
trial.  Upon  ftillnre  to  comply  witb  snch  condition,  judgment  and  order  af- 
flrmed,  with  cosla. 
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(29  Misc.  R(>p.  679.) 

McCABE  et  aL  t.  COOK. 

(Supreme  Court;  E^eelftl  Term,  Kinga  Goontr.   December,  1809.) 

BcHoou— BajiAribs  or  Tbachbbs. 

Laws  18»9,  c.  417,  provides  that  no  teacher  in  the  public  schools  In  the 
city  of  New  York  shall  receive  less  than  ?600  a  year,  and  also  fixes  the 
minimum  salary  for  teachers  after  10, 12,  and  15  years'  service,  and  author- 
izes and  directs  the  board  of  estimate  and  apportionment  to  Issue  revenue 
bonds  for  the  purpose  of  carrying  into  effect  the  provisions  of  the  act.  j 
Hclu,  that  the  school  board  of  the  borough  of  Brooklyn  was  not  obliged  to  ! 
apply  an  unexpended  balance  of  the  salary  fund  in  its  hands  at  the  time 
such  act  took  effect  to  the  payment  of  the  Increase  in  salaries  ot  teachers  i 
effected  by  the  aei  bat  only  so  much  thereof  as  might  ranaia  after  It  ' 
had  made  such  Increases  In  salaries  of  teachers,  other  than  those  effected 
by  the  act,  as  It  might  deem  fit.  | 

Application  for  peremptory  writ  of  mandamus  by  James  J.  McCabe 
aud  others  against  Henry  K.  M.  Cook,  as  auditor,  to  compel  him  to  j 
andit  the  pay  roll  of  the  teachers  of  pablic  school  No.  23  of  the 
borough  of  Brooklyn.   Writ  allowed.  i 

Ira  Lee  Bamberger  and  Edward  M.  Sfaepard,  for  applicants.  j 
W,  J.  Carr,  Asst.  Ck)rp.  Counsel,  for  respondent.  | 

OAYNOR,  J.  The  school  board  of  Brooklyn  borough  hag  the  pow- 
er to  fix  by  by-law  the  salaries  of  the  public  school  teachers  of  that  ' 
borough.  City  Charter,  §  1091.  Its  discretion  in  that  respect  is  un- 
restrained, except  that  it  cannot  in  any  year  exceed  the  amount  of  the 
appropriation  for  such  salaries.  Section  1542.  For  the  year  1899 
there  was  appropriated  by  the  board  of  estimate  and  apportionment 
of  tlie  city  (section  220),  and  apportioned  by  the  board  of  education  of 
the  city  (section  1065),  to  the  said  Brooldyn  school  board  for  such 
salaries  the  sum  of  |3,126,238.  This  sum  was  $318,303  in  excess  of 
the  amount  needed  if  the  salaries  established  by  the  pay  rolls  of  189$ 
were  not  to  be  increased.  But  it  is  conceded  that  such  excess  was 
appropriated  and  apportioned  to  the  said  school  board  to  enable  it  to 
make  such  an  increase.  The  board  of  education  of  the  city  had  in 
fact  asked  the  board  of  estimate  and  ai^rtionment  for  the  extra  sum 
of  1742,280  for  such  an  increase  in  Brooklyn,  but  did  not  get  so  much. 
The  carrying  out  of  this  purpose  of  increase  in  teachers'  salaries  was 
a  matter  of  detail,  nice  adjustment  and  slow  gestation;  and  before 
the  said  school  board  had  framed  and  enacted  a  new  by-law  for  such 
increase,  act  chapter  417  of  the  Iaws  of  1899  was  passed  and  took, 
effect,  viz.,  on  April  2a,  1899.  This  act  provides  that  no  teacher  in 
the  public  schools  in  the  city  of  New  York  shall  be  paid  less  than 
|600  a  year;  and  also  fixes  in  the  same  way  minimum  salaries  for 
teachers  after  10, 12  and  15  years  of  service,  and  provides  for  otlier 
increases  of  salaries  of  principals,  vice  principals  and  heads  of  depart- 
ments. The  increase  effected  in  the  teachers'  pay  rolls  of  Brooklvn 
borough  by  this  act  from  the  date  of  its  passage  for  the  year  1899 
was  f290,496.13.  If  this  increase  had  to  be  met  by  the  said  nnni> 
plied  excess  or  balance  of  f318,303  in  the  salaries  appropriation  for 
1899,  it  would,  as  is  seen,  practically  exhaust  such  balance.  Bui 
the  said  act  of  the  legislature  making  such  increase  also  provided  i 
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that  ''the  board  of  estiinate  and  apportionment  is  hereby  authorized 
and  required  to  direct  the  iaane  of  revenue  bonds  for  the  purpose  of 
providing  funds  to  carty  into  effect  tlie  {Hrovisions  of  this  act."  The 
view  was  therefore  talcen  by  the  Brooklyn  school  board  that  it  was 
not  obliged  to  apply  all  of  the  said  unapplied  balance  which  it  had  in 
baud  to  the  payment  of  such  legislative  increase,  but  only  so  much 
thereof  (if  any)  as  might  remain  after  it  had  made  such  increases  in 
salaries  of  teachers  other  than  those  effected  by  the  said  act  as  it 
might  in  its  discretion  find  fit.  In  this  view  the  said  school  board 
enacted  a  by-law  on  July  5, 1899,  establishing  new  pay  rolls.  Such 
pay  rolls  carried  out  the  said  increase  of  9290,496.13  effected  by  the 
said  act.  They  also  contained  other  increases  in  teachers'  salaries  of 
a  total  amount  of  approximately  9307,094.45,  thus  keeping  this 
branch  of  the  increase  within  the  said  unapplied  balance  of  f318,303. 
The  total  increase  in  both  branches,  viz.,  in  conformity  with  the  said 
act,  and  outside  of  it,  thus  created,  as  is  seen,  a  deficiency  of  $279,- 
2S7.58.  On  October  5, 1899,  the  board  of  estimate  and  apportionment 
in  so  many  words  authorized  and  directed  the  comptroller  to  issue 
revenue  bonds  to  the  amount  of  9303,294  to  pay  the  increase  in  the 
salaries  of  teachera  in  BrooMyn  borongh  made  by  the  said  act;  but 
the  auditor  of  the  department  of  finance  refuses  to  audit  tiie  said 
pay  rolls. 

The  contention  for  the  auditor  is  that  the  said  act  of  the  legislature 
of  its  own  force  applied  the  said  unapplied  balance  of  the  Brooklyn 
school  board  to  the  payment  of  the  increase  of  salaries  effected  by  t^ie 
said  act;  and  that  therefore  the  other  increase  in  salaries  made  by 
the  said  school  board  itself  was  void  for  lack  of  funds  out  of  which 
to  make  it.  No  such  intention  is  expressed  in  the  said  act,  nor  is  it 
necessarily  imjdied.  Hie  Brooklyn  school  board  was  given  the  said 
unapplied  balance  to  use  according  to  its  judgment  and  discretion  in 
raising  and  equalizing  teachers'  salaries.  Such  judgment  and  discre- 
tion extended  to  all  the  teachers.  There  were  many  other  teachers 
to  be  considered  and  to  receive  justice  besides  those  provided  for  by 
the  said  act.  If  we  resort  to  construction  of  the  said  act  to  spell  out 
the  Implied  intention  of  the  legislature,  an  intention  to  take  away 
from  the  said  school  board  for  the  year  1899  its  wholesome  power  and 
discretion  in  the  use  of  the  fnnds  given  to  it,  does  not  seem  to  be 
there.  And  the  contrary  appears  from  the  provision  for  titie  sale  of 
revenue  bonds,  in  which,  k  the  legislature  had  snch  intention,  it 
would  have  easily  expressed  it.  Instead  of  saying,  as  it  did,  that  such 
bonds  should  be  sold  "for  the  purpose  of  providing  funds  to  carry  into 
effect  the  provisions  of  this  act,"  it  would  have  authorized  a  sale  of 
such  bonds  only  to  meet  any  deficiency  in  the  school  funds  after  the 
same  had  been  applied  to  the  payment  of  the  increased  expenditures 
made  by  the  act. 

Olie  motion  is  granted. 
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HOFFMAN  V.  THIRD  AVE.  R.  CO. 
(Bqireme  Oonrt.  Appdbte  DlTlidon,  First  Department  December  IS,  1800.) 

1.  PlBASJNG— AUBNDUBNT  AT  TbIAL. 

In  an  action  for  personal  iDjortea  to  a  paggenger  Uirough  the  sudden 
stoppage  of  a  street  car,  wbere  tlie  spedfle  negligence  alleged  was  an  tan- 
properly  conatmcted  and  operated  switch,  it  wbb  an  abuse  of  dlscretton  to 
allow  an  amendment  on  the  trial,  to  conform  to  the  innof,  by  changing  the 
negligence  alleged  to  negligence  in  the  operation  of  the  car,  without  giving 
defendant  an  opportunity  to  prepare  to  try  tiie  new  issue. 

9l  Carkikks— Ikjurt  to  Pabsbnoeb— Evidence. 

Evidence  that  a  street  car  moving  along  a  crowded  street  at  the  rate  of 
about  two  miles  an  hour  was  suddenly  st<^pped,  throwing  the  plaintiff  tram 
her  seat  hi  the  car  to  tlie  floor,  and  that  the  gripman  in  chaige  did  not  stop 
it,  is  insnfflclent  to  support  a  finding  of  negligence  in  the  operation  of  the 
car. 

8.  Saub— Instbuctjon. 

Where  there  was  no  evidence  that  the  track  where  the  accident  occurred 
fras  defective,  it  was  reversible  error  to  charge,  in  ^tect,  that  the  burden 
was  on  the  defendant  to  show  that  the  accident  cau^g  the  li^ury  did 
not  occur  by  reason  of  Its  negligence. 

-  Appeal  from  trial  term,  New  York  raanty. 

Action  by  Minnie  Hoffman,  by  Lonis  Cohen,  her  gnardian  ad  litem, 
against  the  Third  Avenue  Bailroad  Company.  Fr^  a  judgment  en- 
tered on  a  verdict  for  plaintiff,  defendant  appeals.  Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRETT,  BUMSEY, 

Mclaughlin,  and  ingraham,  jj. 

Hffl-bert  B.  liimburger,  for  appellant 
Lonis  Cohen,  for  respondent. 

INGRAHAM,  J.  The  complaint,  after  alleging  the  incorporatioD 
of  the  defendant  as  a  common  carrier,  set  forth  that  "for  the  purpose 
of  receiving  from  and  delivering  to  the  general  post  office  in  the  ci^ 
of  New  York  the  said  mail  cars,  the  defendant  constructed  side  trac^ 
running  off  and  from  the  main 'tracks  of  the  defendant  on  Faiit  Bow, 
near  Mail  street,  to  the  general  post  office,  and  conatmcted  switches 
and  frogs  to  connect  said  side  tracks  with  the  aforesaid  main  tracks 
on  said  Park  Bow";  that  ''said  side  tracks  arc  connected  with  defend- 
ant's main  tracks  on  said  Park  Row  by  a  movable  switch  or  frog, 
constructed,  operated,  controlled,  and  owned  by  the  defendant,  and 
forms  a  part  of  defendant's  roadbed  for  operating  and  conducting  the 
said  railroad";  that  "on  the  18th  day  of  May,  1898,  and  while  the 
plaintiff  was  upon  the  said  car,  and  while  said  car  was  passing  with 
great  speed  over  the  switdi  or  frog  bo  owned  and  controlled  hy  tiie 
defendant,  and  by  reason  of  said  frog  or  switch  bdng  miaidaced,  said 
car  ran  over  and  along  the  side  track  from  the  main  track  towards  the 
general  post  office,  the  grip  of  said  car  being  attached  to  the  cable, 
and  the  cable  drawing  and  pulling  in  an  opposite  direction,  vit.  to- 
wards the  southerly  terminus  of  the  road,  by  reason  of  which  said 
car  was  suddenly  jostled  and  jerked,  suddenly  and  violently  throwing 
plaintiff  from  the  seat  in  said  car," — and  demanded  jnd^rat  for 
damages  for  injuries  sustained  by  the  plaintiff  in  consequence.  There 
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U  no  allegation  in  the  complaint  that  the  gripman  or  other  emplo;^ 
operating  the  car  were  negligent,  or  that  the  car  was  negligently  oper- 
ated. The  cause  ot  action  thus  alleged,  and  which  the  defendant  was 
called  npon  to  meet  at  the  trial,  was  one  based  upon  a  frog  or  switch 
being  misplaced,  as  a  restdt  of  which  the  car  was  suddenly  stopped, 
and  the  plaintiff  was  injured.  From  the  evidence  introduced  by  the 
plaintifl,  it  appeared  that  the  accident  did  not  occur  at  the  point  des- 
ignated in  the  complaint,  or  upon  the  switch  or  side  track  therein 
specified.  Counsel  for  the  plaintiff  then  moved  to  amend  the  com- 
plaint so  as  to  charge  that  this  accident  happened  aboat  100  feet 
north  of  the  point  specified  in  the  complaint.  The  defendant  then 
asked  leave  to  withdraw  a  juror,  stating  to  the  court: 

"Now,  as  I  understand  It,  counoel  haa  proved  an  acddoat  200  feet  away,  and 
li  calling  Into  queBtion  another  switch;  and  that  being  so,  sir,  I  desire  to  with- 
draw  a  juror,  because  I  think  I  onght  to  have  time  to  prepare  with  respect  to 
that" 

In  answer  to  this  request,  the  court  stated : 

That  It  ai^teared  from  the  evidence  that  the  accident  did  not  occur  by  any 
defect  In  the  track  or  the  switch.  "If  the  accident  occurred  by  the  negligence 
of  the  employes  of  the  defendant.  It  was  by  a  sudden  Jerk  of  the  car;  and  It  Is 
not  rar  material  whether  It  was  upon  the  switeh,  w  upon,  the  main  tra^ 
It  is  oidy  250  feet  distent  If  It  was  a  defective  switch  or  defective  tradt,  ttien 
1  could  see  It  would  be  quite  material  you  should  have  time  to  get  ready  to 
meet  it;  but  that  Is  not  In  Issne." 

Counsel  for  the  plaintiff  then  called  attention  to  the  pleadings 
which  do  refer  to  the  switch,  and  said: 

"There  was  negligence  with  respect  to  that  switch,  namely,  the  switch  at 
Mall  street,  250  feet  from  the  point  where  the  officer  says  the  accident  occurred. 
If.  however,  your  honor  Is  going  to  hold  this  plaintiff  to  proof  of  the  negligence 
of  the  gripman  and  the  conductor  operattng  this  car,  then  that  Is  quite  aiwtber 
matter." 

T6  that  the  court  replied: 

*^rhat  Is  the  iwoe  here,  bo  far  as  It  appears  to  me.  There  was  no  defect 
In  the  tra<^8  at  all.  It  was  simply  the  negligence.  If  there  was  negligence,  of 
the  gripman  of  this  car." 

To  that  ruling  the  defendant  excepted,  and  the  taking  of  the  plain- 
tiff's evidence  then  proceeded.  As  before  stated,  the  complaint  dis- 
tinctly alleged  as  a  cause  of  the  accident  that  the  said  frog  or  switch 
was  misplaced,  by  reason  of  which  said  car  was  suddenly  jostled  and 
jerked,  suddenly  and  violently  throwing  the  plaintiff  from  the  seat  in 
said  car.  There  was  no  issue  presented  by  the  pleadings  as  to  the 
n^ligence  of  the  defendant's  emj^oy^  in  operating  the  car,  and  the 
defendant  was  not  called  upon  to  meet  such  an  issue.  Subsequently, 
at  the  close  of  all  the  testimony,  upon  motioh  of  the  plaintiff  the 
court  ordered  the  pleadings  to  be  amended  to  conform  to  the  proof, 
to  whidi  the  defendant  excepted,  and  renewed  its  application  to  be 
allowed  to  withdraw  a  juror,  which  application  the  court  refused. 
Although  this  application  was  not  technically  correct,  as  the  defend- 
ant had  no  right  to  make  such  an  application  upon  a  trial  of  the  ac- 
tion before  a  jury,  it  presented  to  the  court  the  objection  to  granting 
an  amendment  to  the  pleadings  which  changed  substantially  the 
ground  upon  which  the  plaintiff  asked  for  a  recovery,  and  presented 
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an  entirely  new  issue  as  to  the  nature  of  the  fact  from  which  the 
plaintiff  asked  an  inference  of  negligence.  Here  the  plaintiff  bad  al- 
leged that  the  specification  of  negligence  was  an  improperly  constnict- 
ed  and  operated  switch,  with  no  allegation  of  negligence  in  the  oper- 
ation or  management  of  the  car;  and  an  application  to  amend  the 
pleading,  changing  the  negligence  thna  allied  in  the  complaint  to  a 
claim  to  recover  because  of  negligence  in  the  operation  of  the  car, 
should  not  have  been  granted,  upon  motion,  upon  the  trial,  without 
requiring  the  service  of  an  amended  complaint,  which  would  allow  the 
defendant  to  answer,  and  allow  it  an  opportunity  to  properly  prepare 
for  trial.  Thus  assuming  that  the  court  had  the  power  to  order  such 
an  amendment  upon  the  trial,  we  think  It  was  an  abuse  of  discretion 
to  thus  change  the  pleadings,  so  aa  to  present  an  entirely  new  issue 
"  to  be  tried,  without  giving  the  defendant  an  opportunity  to  properly 
prepare  to  try  such  new  issue. 

But,  however,  assuming  that  the  pleadings  had  been  properly 
amended,  so  that  the  issue  presented  was  that  stated  by  the  court, 
namely,  that  the  question  was  simply  one  of  negligence  on  the  part  of 
the  gripman  of  the  car,  we  think  the  defendant's  motion  to  dismiss 
tiie  complaint  upon  the  ground  that  there  was  no  evidence  to  jastifj 
a  finding  of  the  jnry  that  the  grijHnan  was  Diligent  shonld  have  been 
granted.  There  was  nothing  to  ^ow  the  cause  of  the  stoppage  of  tbe 
car.  One  of  the  witnesses  called  by  the  plaintiff  testified: 

That  the  car  was  ^oing  slowly,  and  then  stopped.  "I  see  this  car  coming 
down  Perk  Row,  coming  at  a  very  slow  rate  of  speed,  and  atop  all  of  a  smUeiL 
I  beard  a  smash  of  glass,  and  I  saw  the  officer  going  across  the  street.*' 

Upon  cross-examination  the  witness  testified: 

That  the  car  was  going  slowly,  and  then  etappeA.  "At  tbe  time  prerlons 
It  was  going,  I  should  Judge,  about  two  miles— two  and  a  balf  miles— an  boor: 
iu>  faster  than  a  person  walking  would  walk,  becaose  the  crowds  aroimd  die 
bulletin  board,  I  believe,  bad  something  to  do  with  thtir  going  stow.  Tben 
was  a  big  crowd  around  there.  •  •  •  Tbo  gripman  was  on  tlie  front  of 
bis  car.*' 

The  witness  was  then  asked: 

"Did  you  see  whether  it  was  any  fault  of  the  gripman?"  to  which  he  an- 
swered: "No,  sir;  It  was  not.  Q.  Did  the  gripman  do  anything  to  stop  that 
car?  A.  No,  sir.  Q.  So  far  as  you  saw,  was  there  anything  that  tbe  gripman 
did  which  caused  this  Injury?  A.  Not  to  my  knowledge.  I  didn't  see  him 
do  anything." 

The  witness  farther  testified:  That  the  gripman  was  looking 
ahead.   *^e  had  his  hand  on  the  lever,  I  suppose." 

The  policeman  who  was  stationed  in  the  immediate  neighborhood 
testified:  That  he  was  standing  about  9  or  10  feet  from  the  railroad 
track.  That  the  car  got  abreast  of  him,  made  quite  a  noise,  and 
stopped  suddenly, — "should  say,  a  distance  of  fifteen  or  twenty  inches. 
I  heard  the  glass  smash  in  the  front  of  the  car."  That  there  were 
large  crowds  gathered  about,  looking  at  the  bulletin  boards.  Tb&t 
the  peoi^e  got  out  of  the  way  of  the  car  as  it  came  through  the  crowd. 

This  was  all  the  evidence  offered  by  the  plaintiff  as  to  the  nature 
of  the  accident.  This  would  not  justify  a  finding  of  negligence  <rf  tbe 
gripman,  nnleas  we  can  say  that  the  stoppage  of  a  street  car,  proceed- 
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ing  at  a  pace  not  faster  than  a  man  could  walk,  is  evidence  of  sncli 
negligence,  or  evidence  from  which  a  jury  could  infer  negligence. 
"What  stopped  the  car  does  not  appear.  There  was  no  evidence  that 
the  track  or  switch  in  this  neighborhood  was  out  of  order;  and  it 
is  as  reasonable  to  suppose  that  the  jolting  or  the  stopping  of  the 
car  was  caused  bf  some  obstacle  on  the  track,  as  to  ascribe  it  to  any 
other  reason.  Yet  tixere  is  nothing  to  show  that  the  defendant  would 
be  liable  for  such  an  accident.  Plaintiff  proved  that  the  gripman  did 
nothing  to  stop  the  car.  The  rule  applied  to  steam  railroads,  that 
vhere  trains  running  at  a  great  rate  of  speed  leave  the  track,  and 
passengers  are  injured,  presents  a  question  which  calls  for  an  ex- 
planation from  the  defendant,  has  never  been  applied  to  street  cars 
in  a  city,  proceeding  at  a  slow  pace.  In  many  cases  the  nature  of 
the  accident  is  of  itself  evidence  of  negligence.  But  because  a  car, 
going  at  a  rate  that  a  man  can  walk,  suddenly  comes  to  a  stop  upon 
A  crowded  street,  when  it  affirmatively  appears  that  the  gripman  who 
controlled  the  car  had  nothing  to  do  with  stopping  it,  presents  an 
entirely  different  case.  The  general  rule  is  stated  in  Seybolt  v.  Bail- 
road  Co.,  95  N.  Y.  662,  as  follows: 

"Tbat  Id  an  action  by  a  passenger  against  a  carrier  for  negligence,  wliere 
the  plaintiff  has  shown  a  situation  which  could  not  have  been  proAced  except 
"by  die  operation  of  abnormal  causes,  tb&  burden  then  rests  uptm  the  defendant 
to  prove  that  the  Injury  was  not  caused  without  Its  fftnlt" 

But  in  this  case  such  a  situation  was  not  shown.  It  is  impossible 
to  say  what  act  of  this  gripman  could  have  ^vented  the  stopping  of 
this  car  under  the  circumstances,  or  what  he  could  have  done  which 
he  did  not  do  to  protect  the  plaintiff.  The  defendant's  employes  were 
at  their  posts,  attending  to  their  duty.  The  car  was  proceeding  at  a 
slow  pace  through  a  crowd,  when,  for  some  reason  absolutely  unex- 
plained, the  car  stopped.  We  are  not  prepared  to  say  that  in  every 
case  where  a  passenger  in  a  street-railroad  car,  without  apparent 
cause,  is  injured,  there  is  a  presumption  of  negligence.  This  conclu- 
sion is  sustained  by  several  recent  cases  in  this  court.  Black  v.  Kail- 
road  Co.,  22  App.  Div.  629,  48  N.  Y.  Supp.  1100;  Nelson  v.  Bailroad 
Co.,  25  App.  Div.  63B,  60  N.  Y.  Supp.  63. 

At  the  end  of  the  charge,  plaintiff's  counsel  asked  the  court  to 
charge  that,  from  the  circumstances  of  the  case,  the  burden  of  proof 
shifted  upon  the  defendant.   The  court  answered: 

"It  Is  the  duty  of  every  common  carrier  to  transport  its  passei^rs  safely 
to  the  place  of  destination,  and,  If  an  accident  occars,  the  plaintiff,  by  show- 
Jag  that  fact,  and  that  she  was  injured  by  such  accident,  then  the  burden  of 
proof  shifts  to  the  defendant,  who  Is  required  to  satisfy  the  Jury  that  It  did 
not  occur  by  reason  of  any  negligence  on  the  part  of  the  defendant  or  any  of 
Its  employes." 

And  to  that  the  d^endant  excepted. 

We  think  this  charge  was  erroneous.  It  is  not  every  accident  that 
happens  to  a  passenger  which  calls  upon  the  ccmunon  carrier  to  sat- 
isfy the  jury  that  it  did  not  occur  by  reason  of  the  negligence  of  the 
defendant  or  of  its  employes;  and  it  was  this  error  that  seems  to 
have  prevailed  all  through  the  trial  of  the  case,  to  which  we  have 
called  attention.  This  remark,  as  applied  to  the  facts  of  this  caae, 
61N.T.S.-38 
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was  clearly  mialeadiug,  and  calculated  to  do  serious  injury  to  the  de- 
fendant A  situation  may  exist  from  which  the  jury  could  Infer  neg- 
ligence, and  which,  an^lained,  would  justity  anch  an  inference,  bat 
still  in  all  cases  the  burden  rests  upon  the  party  alleging  the  afflrm- 
ative;  and,  to  .entitle  the  plaintiff  to  recover,  the  jury  must  be  aat- 
iefied  that  the  injury  was  caused  by  the  negligence  of  the  defendant, 
although  in  determining  that  question  it  can  consfder  the  nature  of 
the  accident,  coupled  with  the  fact  of  the  defendant's  control  of  its 
cai's,  rails,  and  roadbed.  But  the  situation  in  this  case  presented  no 
such  question.  These  cars  ran  in  a  public  street,  over  which  the  de- 
fendant had  no  control.  It  was  bonnd  to  keep  its  tracks  in  order, 
but  there  was  no  evidence  to  show  that  it  failed  to  perform  this  duty; 
and  there  is  nothing  in  the  fact  of  the  stoppage  of  the  car,  under  the 
circumstances,  from  wbich  an  inference  of  negligence  can  be  inferred. 

We  think,  therefore,  that  the  case  was  improperly  submitted  to  the 
jury,  and  that  the  judgment  shonld  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  tbe  appellant  to  abide  the  event  All  concur. 


,  WEATHERWAX  v.  ^IBILIHI  et  aL 

(Supreme  Court,  Appellate  Division,  Third  Department   November  21.  1890.) 

SXBCUTORS  AMD  AdMINISTDATORS — ACTION  yOR  LeGACT  —  COKFLAINT — SUFFI- 
CIENCY. 

PlalntUt  alleged  that  decedent  beQueathed  blm  a  legacy,  to  be  paid  aftw 
the  death  of  decedent's  wife,  who  was  to  have  the  use  pf  it  during  her 
Ufe;  she  being  also  decedent's  administratrix  and  restdtiar7  legatee.  He 
fm-ther  alleged  that  after  the  wife's  death  defendants  were  appointed 
administrators  of  her  estate  with  the  will  annexed,  and  as  snch  held  a  sum 
including  the  legacy  bequeathed  to  him.  Beld^  that  since,  under  such 
complaint,  It  might  be  shown  that  the  wife  had  completed  her  adminlstra- 
tlon,  and  held  the  fund  as  legatee.  In  which  event  plaintiff  was  oititled 
to  recover,  the  complaint  stated  a  cause  of  action. 

Appeal  from  trial  term,  Bensselaer  county. 

Action  by  "William  H.  Weatherwax  against  William  H.  Shields  and 
George  E.  Button,  as  administrators  with  will  annexed  of  the  estate 
of  Hester  Way,  deceased.  From  a  judgment  dismissing  the  com- 
plaint, plaintiff  aiq)ealB.  Beversed. 

The  complaint  alleges  that  on  the  2d  day  of  January,  1879,  Ira  A.  Way, 
then  a  reKident  of  the  county  of  Rensselaer,  died,  leaving  a  last  will  and  testa- 
ment, which  was  duly  admitted  to  probate  by  the  surrogate  of  the  county  ot 
Rensselaer  on  the  3d  day  of  May,  1879,  In  which  the  testator  bequeathed 
to  this  plaintiff  the  sum  of  3^4.000,  to  be  paid  to  him  after  the  decease  of  Hester 
Way,  the  wife  of  said  Ira  A.  Way;  she  to  have  the  use  and  Income  of  said 
$4,000  during  her  natural  life.  She  was  also  residuary  legatee  and  devisee 
of  the  estate  of  said  Ira  A.  Way,  which  consisted  of  real  property  of  the 
value  of  about  fl.500,  and  personal  property  to  the  amount  of  $10,500.  Maj 
12,  1891,  Hester  Way  died.  She  left  a  wtl^  of  which  one  John  H.  See  was 
executor.  He  died  January  22,  1896,  leaving  a  will,  of  which  his  wife  was 
executrix.  The  defendants  were  appointed  administrators  with  the  will  an- 
nexed of  Hester  Way's  estate  February,  1807.  The  complaint  alleges  that  the 
executrix  of  John  H.  See,  the  executor  of  Hester  Way,  was  required  by  the 
surrogate  of  Rensselaer  coimty  to  account  to  the  defendants,  and  to  pay  to 
them  $10,511.28  of  the  estate  of  Hester  Way,  and  that  the  property  ot  which 
Hester  Way  died  seised  and  possessed  inchided  the  le^iacy  of  $1,000  bequeathed 
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)iy  Ira  A.  Way  to  ttae  idalntiff;  that  there  were  no  oatstandlng  debts  against 
the  estate  of  Ira  A.  Way;  that  the  plaintiff  has  never  been  paid  his  said  leg- 
acy. Judgment  Is  demanded  against  the  defendants  for  the  amount  thereof. 

Argued  before  PABKEB,  F.  J.,  and  LAmK>N,  HEBBIOK,  PUT- 
NAM, and  MERWIN,  JJ. 

Mark  Cohn,  for  appellant. 

G.  B.  Wellington,  for  respondents. 

LANDON,  J.  If  Hester  Way  at  the  time  of  her  death  hdd  the 
f4,000  in  question  as  executrix  of  the  unadmiaiatered  estate  of  Ira 
A.  Way,  and  not  as  I^atee  thereof  under  his  will,  then  the  comi^aint 
was  properly  dismissed,  since  in  such  case  the  f4,000  bdonged  to  Ira 
A.  Way's  estate,  and  not  to  the  plaintiff,  whose  right  to  the  posses- 
sion of  the  money  would  have  to  abide  the  event  of  such  administra- 
tion.  In  re  Moehring,  154  X  Y.  426,  48  N.  E.  818.  But  if  the  admin- 
istration of  Xra  A.  Way's  estate  had  been  perfected  by  his  ezecntrix, 
Hester  Way,  who  was  legatee  for  her  life  of  the  income  of  the  $4,000 
in  question,  and  also  residuary  legatee  and  devisee  under  the  will  of 
Ira  A.  Way,  then,  as  between  herself  and  the  plaintifif,  she  held  the 
legacy  in  trust  for  the  plaintiff,  to  be  paid  to  him  upon  her  death. 
This  trust  attended  the  fund,  and  the  fund  upon  her  death  passed  to 
her  executor,  John  H.  S^,  charged  therewith,  and  after  his  death 
passed  to  these  defendants,  his  successors  in  the  administration  of 
Hester  Way's  estate,  upon  their  receipt  from  See's  executrix  of  the 
moneys  in  the  latter's  hands  belonging  to  Hester  Way's  estate,  of 
which  this  legacy  was  a  part.  The  defendants  are  her  privies  in  es- 
tate, and  they  received  the  trust  fund  charged  with  the  trust  which 
she  assumed  in  accepting  the  legacy.  Bundle  v.  Allison,  34  N.  Y. 
180.  Under  the  complaint  the  plaintiff  could  have  adduced  evidence 
tending  to  establish  the  latter  case.  The  complaint  alleges  that 
Hester  Way  .acted  as  sole  executrix  of  Ira  A.  Way's  estate  for  12 
years,  and  does  not  specifically  allege  that  she  completed  the  adminis- 
tration; but  it  alleges  that  there  remained  in  the  hands  of  the  exec- 
atrix  of  her  executor,  six  years  after  her  death,  the  snm  of  |10,^11.28, 
of  the  same  property  bequeathed  to  her  by  Ira  A.  Way,  inclnding  the 
legacy  of  $4.U00  here  in  question,  which  amount  the  surrogate  de- 
creed that  the  executrix  of  her  executor  ehonld  pay  to  these  defend- 
ants. The  complaint  also  alleges  that  there  are  no  claims  existing 
or  outstanding  against  the  estate  of  Ira  A.  Way.  Hester  Way  prob- 
ably never  had  any  judicial  settlement  of  her  accounts  as  executrix 
of  the  will  Of  her  husband,  Ira  A.  Way.  Such  settlement  would  be 
for  her  protection,  but,  if  she  did  in  fact  fully  and  properly  administer 
Ira  A.  Way's  estate,  then  the  business  of  administration  is  at  an 
end.  A  judicial  settlement  woidd  be  the  formal  and  more  complete 
evidence  of  it,  but  the  fact  may  exist  withont  such  evidence.  By 
her  failure  to  procure  a  judicial  settlement,  she  may  have  left  the  ad- 
ministration open  to  question  by  parties  claiming  to  be  prejudiced; 
but,  in  the  absence  of  mistake,  she  was  concluded  by  her  own  acts 
executed  in  favor  of  the  legatee  holding  under  her.  Ledyard  v.  Bull, 
119  :S.  Y.  62,  23  N.  E.  444;  Herringtou  v.  Lowman,  22  App.  Div.  26G, 
47  if.  y.  Supp.  863. 
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tJnder  the  complaint,  and  evidence  proper  to  be  adduced  in  its  sup- 
port, tlie  trial  court  might  have  found  that  the  administration  of  the 
estate  of  Ira  A.  Way  was  completed  by  Hester  Way,  and  that  she  re- 
ceived and  held  the  f 4,000  as  legatee,  and  not  as  executrix.  The  com- 
plaint does  not  speciflcally  assert  the  completeness  of  the  administra- 
tion of  the  estate  of  Ira  A.  Way  by  Hester  Way,  or  of  the  receipt  by 
her  of  the  assets  of  his  estate,  or  of  the  payment  of  the  (10,511.2-^ 
by  the  executrix  of  the  executor  of  the  estate  of  Heater  Way  to  these 
defendants,  the  present  administrators  of  Hester  Way's  estate;  yet 
enough  is  stated  in  the  complaint  to  suggest  these  facts.  The  coun- 
sel for  the  defendants  makes  no  objection  upon  this  ground.  ITpon 
the  trial,  in  the  absence  of  a  demurrer,  it  would  be  proper  to  supply 
by  distinct  statement  what  seems  to  rest  only  in  suggestion. 

A  defense  is  stated  in  the  answer  which  we  do  not  mean  to  preju- 
dice, but,  as  the  case  stands,  the  judgment  should  be  reversed,  and  a 
new  trial  granted  ;  costs  to  abide  the  event.  All  concur. 


In  re  HALE'S  ESTATE. 
(Stqireme  Court,  Appellate  Division,  First  D^rtment.   December  8,  1899.> 

1.  BbFERBNCE  BT  SnRROOATE. 

A  surrogate  has,  on  application  to  remove  an  executor,  aathorlty*  under 
Code  Civ.  Proc.  §  2540,  to  order  a  reference,  of  his  own  motion,  to  <^taln 
needed  information  on  guestlona  of  fact  Involved. 
&  Sahs. 

It  Is  Improper  to  Insert  In  the  order  a  recital  tbat  the  petitions  has 
an  unbarred  claim;  this  and  other  questions  .being  for  the  determinatloik 
of  the  surro^te  on  the  coming  In  of  the  referee's  report 

Appeal  from  surrogate's  court,  New  York  county. 

Petition  of  Charles  H.  Stone,  executor  of  Augusta  W.  Stone,  de> 
ceased,  to  remove  Lucy  Ann  Hale  and  another,  executrix  and  execa* 
tor,of  Joseph  P.  Hale,  deceased.  From  an  order  of  r^erence  of  the 
surrogate  to  take  and  report  evidence,  said  executrix  and  executor  of 
said  Hale  appeal.  Modified. 

Argued  before  VAN  BBUNT,  P.  J.,  and  McLAUOHUN,  FAT- 
TEBBON,  (yBRIEK,  and  INGBAHAM,  JJ. 

Rastus  S.  Bansom,  for  appellants. 
Howard  Mansfield,  for  respondent 

0*BBIEN,  J.  The  proceeding  is  brought  on  petition  to  secure  the 
removal  of  the  executor  and  executrix  of  Joseph  P.  Hele,  deceased, 
upon  the  ground  of  certain  alleged  facts  of  misconduct  in  dealing  with 
the  estate.  By  the  answer,  these  were  sought  to  be  ex^dalned  or  de- 
nied, and  the  statute  of  limitations  was  interposed  as  a  bar.  Upon 
the  hearing,  the  surrogate,  of  his  own  motion,  made  the  order  of 
reference  appealed  from.  The  reference  was  thus  ordered  by  the 
surrogate  for  his  own  information,  and  was  neither  granted  npon 
motion  of  the  petitioner,  nor  opposed  by  the  executor  and  executrix. 
And  he,  having  jurisdiction  over  the  subject-matter,  bad  the  right, 
of  his  own  motion,  to  so  order  a  reference  to  obtain  needed  informa- 
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tion  upon  the  qnestion  of  fact  involved,  pursoant  to  section  2546  of 
the  Code  of  Civil  Procedure.  As  said  by  the  FreBlding  Justice  in 
Re  Pearsall  (Sup.)  4  N.  Y.  Sopp.  365: 

"In  tbe  determination  of  this  appeal.  It  Is  not  at  all  neceauary  to  consider 
tbla  application  upon  the  merlta.  Under  section  2540  of  tbe  Code,  the  snrro- 
gate  *  *  *  Is  empowered  to  appoint  a  referee  to  take  and  to  report  to 
tbe  snrrogate  the  evidence  upon  any  speclflc  question  of  fact,  and  make  a  re- 
port thereon,~-subJect,  however,  to  the  conllrmatlon  of  the  surn^te.  •  •  • 
Aa  to  tbe  merits  of  the  appUcatloo,  It  Is  not  at  all  necessary  to  consider  them. 
After  tbe  sorrogate  has  determined  tbe  application  on  Its  merits,  then  there  is 
time  enough  for  us,  if  an  appeal  Is  taken,  to  consider  the  questions  which  have 
been  so  lengthily  set  out  In  the  appellant's  brief." 

See,  also,  In  re  Posi;  (Sup.)  19  N.  Y.  Supp.  18. 

We  tiiink,  however,  that  the  recital  in  the  order  that  the  peti- 
tioner has  an  unbarred  claim  was  improperly  inserted,  and  should 
be  stricken  out;  leaving  that,  as  well  as  the  other  questions,  for 
the  determination  of  the  surrogate  upon  the  coming  in  of  the  r^eree'a 
report. 

The  order  ahonid  accordingly  be  modified  by  striking  out  that  re- 
cital, and  BA  so  modified  it  should  be  affirmed,  without  costs.  All 
«oncur. 


In  re  LAItKIN. 

iSttpreme  Oourt,  Appellate  Division,  Third  Department   December  0.  1899.) 

Im  Blbotions— Mand AH ds— Alternative  Weit — SuPFiciENcy. 

Election  Law,  g  110,  subd.  3,  provides  that  straight  ballots  shall  be  sep- 
arated from  the  split  ballots  and  counted,  and  the  number  for  each  can^- 
date  entered  oppwlte  bis  name  on  each  tally  sheet;  that  the  chairman 
of  the  board  shall  then  take  the  spilt  liallots  separately,  and  onnoouce 
tbe  vote  for  each  candidate  on  each  such  ballot,  and,  as  the  votes  are 
coonted,  such  ballot  shall  be  passed  to  the  other  inspectors  for  certification. 
Held,  that  statements.  In  an  alternative  writ  of  mandamus  to  compel  a 
recount,  tliat  each  person  engaged  in  counting  took  from  the  whole  number 
of  ballots  a  certain  number,  and  counted  the  same,  and  declared  the  result, 
both  on  the  straight  and  split  tickets,  and  what  he  regarded  as  defective 
and  void  ballots,  without  passing  the  split  tickets  or  any  of  the  tickets 
from  one  to  tbe  other  for  verification,  were  sofilclent  to  warrant  Ita  Issu- 
ance, though  it  did  not  charge  that  relator  was  injtved  thereby. 

S.  Same— Reco OUT— Right  to  Mandauus. 

Election  Law,  S  114,  declares  that  a  writ  of  mandamus  may  lame  to 
determine  whether  any  ballot,  and  tbe  votes  thereon,  which  has  been  re- 
Jected  'by  Inspectors  as  void,  shall  be  counted.  Beld,  that  though  rdator 
may  not  be  entitled  to  mandamus  to  compel  a  recount  under  this  act,  where 
tbe  void  ballots  have  not  been  indorsed  and  returned  as  required  thereby, 
he  Is  entitled  to  a  writ  under  the  general  rule  that  mandamus  may  be 
granted  to  compel  the  performance  of  an  official  duty,  clearly  prescribed 
by  law,  on  the  part  of  a  pnljllc  officer  or  board. 

Ai^»eal  from  special  term,  Albany  county. 

Mandamus  by  the  peoide,  on  relation  of  Alexander  B.  Larkin,  to 
compel  the  board  of  inspectors  to  grant  a  recount  of  ballots.  From 
an  order  dismissing  an  alternative  writ,  and  denying  the  relator's  ap- 
plication for  a  peremptory  writ  (59  K.  Y.  Supp.  62),  he  appeals.  Re- 

\ei'sed-. 

At  the  town  meeting  held  in  and  for  tlie  town  ot  Richmondvllle  on  the  21st 
February,  1809,  the  applicant,  Alexander  B.  Larkiu.  was  a  candidate  for  super- 
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TlBor.   HIB  opponott  was  declared  elected  1^  a  majority  of  10  TOtea,  tbe  wliote 

number  of  ballots  cast  being  S29.  Thereupon  Ijarkin  applied  at  special  term, 
op  March  11,  1890,  for,  and  obtained,  an  alternative  \frlt  of  mandamus,  di- 
rected to  the  board  of  Inspectors,  requiring  a  recount  In  this  writ  It  was 
alleged  ttiat  the  board  of  Ipspectors  did  not  observe  the  method  of  counting  the 
ballots  as  provided  by  statute,  but  that  each  of  the  inspectors,  t<^ether  with 
certain  persons  employed  as  clerks  to  the  board,  took  from  the  whole  number 
of  ballots  a  certain  number,  and  counted  them,  and  declared  the  result,  both  as 
to  the  straight  and  split  tickets,  and  what  he  regarded  as  defective  and  void 
ballota,  and  wlthont  passing  the  split  tickets,  or  any  of  the  tickets,  from  one 
to  the  other  for  inspection;  that  the  board  lejectcd  43  of  the  baUots  as  defective 
and  void,  and  they  were  not  counted;  that  upon  a  reconnt,  conducted  in  tbe 
manner  required  by  the  statute,  Jt  may  appear  that  the  ballots,  or  some  of  them, 
which  were  rejected  as  defective  and  were  not  counted,  may  not  in  reality 
be  defective  and  void,  but  ought  to  be  counted,  and  ttiat  a  recount  Is  necessary 
to  determine  whether  tbe  rejected  ballots,  or  any  of  them,  shall  be  counted: 
and  that  npon  a  recount  said  Larkin  may  have  a  majority  of  tbe  legal  ballots 
Toted  for  supervisor.  The  writ  required  the  t>oard  to  meet  at  a  di^  named, 
and  publicly  recount  the  ballots  In  the  manner  provided  by  statute,  and  de- 
clare and  enter  tbe  result,  with  a  full  statement  of  the  reasons  why  any  ballot 
has  been  rejected  as  defective  and  void  and  not  counted,  or  show  cause  at  a 
special  term  on  the  8tb  April,  1899.  Tliey  were  directed  to  make  return  pur- 
suant to  section  2072  of  the  Code  of  Civil  Procedure,  and,  as  part  thereof,  re- 
turn all  the  ballots  cast  at  the  town  meeting.  On  the  31st  March,  1899.  the 
board  filed  their  return.  They  admitted  the  holding  of  the  town  meeting,  and 
the  candidacy  of  the  relator,  and  that  his  opponent  was  declared  elected,  and 
stated  that  the  whole  number  of  votes  cast  was  520;  that  of  the  atralght  bal- 
lota tbe  relator  received  119,  and  bis  opponent  113;  that  tbe  number  of  split 
ballots  was  297.  of  which  43  were  rejected  by  the  board  as  defective  and  void, 
and  none  of  them  counted;  that  Holmes,  an  officer  of  said  dectlon,  had  80 
ballots  to  count,  of  which  8  were  rejected.  And  a  like  statement  was  made  as 
to  each  officer,  giving  the  number  each  had,  and  the  numl>er  rejected.  There 
was  a  general  denial  of  all  the  other  allegations  In  the  alternative  writ.  They 
also  alleged  that  the  43  rejected  ballots  consisted  of  blank  and  void  ballots, 
and  were  so  declared  and  determined;  that  tbe  split  ballots  were  duly  passed 
from  one  Inspector  to  tbe  other  for  verification,  and  were  examined  by  all  thi> 
Inspectors.  All  the  ballots  cast  at  the  town  meeting  were  returned.  At  the 
heulng  on  the  8th  April,  the  defendants  moved  to  dismiss  the  altematlTe  wilt 
upon  tile  ground,  as  stated  In  tbe  order  appealed  from,  that  it  does  not  state- 
facts  sufficient  to  warrant  Its  Issuing.  Affidavits  were  read  upon  the  part  of 
the  defendants  relating  to  tbe  manner  in  which  the  canvass  was  made,  and  tbe 
character  of  the  defects  for  which  the  ballots  were  rejected;  and  thereupon, 
upon  tbe  alternative  writ,  and  order  to  show  canae,  and  the  return,  and  the 
affidavits,  the  order  appealed  from  was  made. 

Argned  before  PABKER,  P.  J.,  and  LANDON,  HEBBICEK,  KEL- 
LOGG, and  MERWIN,  JJ. 

L.  W.  Baxter,  for  ai^Uant. 

E.  A.  Dox  (O.  M.  Palmer,  of  connsel),  for  respondents. 

MERWIN,  J.  The  main  question  here  is  whethier  the  altematlTe 
writ  states  facts  sufficient  to  warrant  its  issuing.  It  states  that,  in 
counting  the  ballots,  each  person  engaged  in  counting  took  from  the 
whole  number  of  ballots  a  certain  number,  and  connt^  tiie  same,  and 
declared  the  result,  both  as  to  the  straight  ahd  si^it  tickets,  and  what 
he  regarded  as  defective  and  void  ballots,  without  passing  the  split 
tickets,  or  any  of  the  tickets,  from  one  to  the  other  for  verification. 
This  was  not  in  accordance  with  the  election  law.  That  provides 
(section  110,  subd.  3)  that  the  straight  ballots  shall  be  separated  from 
the  split  ballots  and  counted,  and  the  number  for  each  candidate  en- 
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tered  opposite  hia  name  on  each  tally  sheet;  that  then  the  chairman 
of  the  board  shall  take  the  split  ballots  separately,  and  announce  the 
vote  for  each  candidate  on  each  such  ballot  in  the  order  of  the  offices 
printed  thereon,  and  each  poll  clerk  shall  make  an  accurate  tally 
of  the  same,  and,  as  the  votes  on  each  ^t  ballot  are  counted,  such 
ballots  shall  be  passed  to  the  other  inspectors  for  veriflcation. 

But  it  is  said  that  there  is  in  the  alternative  writ  no  allegation  of 
injury  to  the  relator,  or  that  any  of  the  ballots  rejected  as  void,  and 
not  counted,  were  not  in  fact  void,  or  should  have  been  counted  for 
the  relator.  The  relator  was  entitled  to  have  such  count  as  the 
law  required,  to  enable  him  to  ascertain  whether  or  not  the  count 
was  correct.  This  he  needed  in  order  that  he  may,  if  necessary,  be 
able  to  specify  wherein  piere  is  error  to  his  injury.  He  alleges  gen- 
erally that  a  recount  is  necessary  to  protect  his  rights.  The  fact 
that  BO  large  a  namber  was  r^ected  is  in  itself,  in  view  of  the  small 
majority  as  declared,  a  circumstance  that  might  well  induce  a  can- 
didate to  ask  for  investigation.  It  should  not,  I  t^ink,  be  held  that 
under  the  allegations  of  the  alternative  writ  the  relator  was  not 
entitled  to  relief. 

The  further  question  arises  whether  the  motion  of  the  relator  for 
a  peremptwy  writ  was  properly  denied.  In  the  return  of  the  board 
to  the  alternative  writ,  it  is  practically  admitted  that  the  provi- 
sions of  the  statute  as  to  the -counting  of  split  tickets  were  not  fol- 
lowed. The  straight  were  not  separated  from  the  E^t  and  firat  • 
conntedf  and  the  chairman  did  not  take  the  split  ballots  separately 
and  announce  the  vote.  There  were  297  split  ballots,  out  of  a  total 
vote  of  529.  It  is  hardly  necessary  to  say  that  the  affidavits  used 
at  the  special  term  cannot  be  considered  upon  the  question  of  the 
character  and  invalidity  of  the  rejected  ballots.  Under  section  114 
of  the  election  law,  a  writ  of  mandamus  may  be  issued  to  determine 
whether  any  ballot,  and  the  votes  thereon,  which  has  been  rejected 
the  inspectors  as  void,  shall  be  counted.  It  may  be  that  this  is 
only  api^oible  to  cases  where  the  void  ballots  have  been  indorsed 
and  returned  in  a  sealed  envelope  with  the  statement  of  the  can* 
vass,  which  in  the  present  case  does  not  seem  to  have  been  done. 
The  defendants  do  not  claim  that  it  was  done.  If  that  provision 
does  not  apply  at  the  present  stage  of  this  case,  then,  under  the  gen- 
eral role  ^t  mandamus  will  lie  to  compel  the  performance  of  an 
official  duty  clearly  pr«icribed  by  law  on  the  part  of  a  public  offi- 
cer or  board  (People  v.  Aldermen  of  City  of  Buffalo,  65  Hun,  302,  20 
N.  T.  Sopp.  1),  the  relator  is  entitled  to  relief.  When  the  defendants 
make  a  canvass  and  retom  as  provided  law,  the  relator  then  will 
be  in  a  position  to  assert  such  rights  as  he  may  have  in  regard  to 
rejected  ballots.  The  statutory  provision  for  a  mandamus  evidently 
contemplates  that  an  interested  party  shall  have  all  reasonable  op- 
portunity to  investigate  the  character  of  ballots  rejected  as  de- 
fective and  void.  The  motion  of  the  relator  for  a  peremptory  writ 
Bh(Hild  have  been  granted. 

Order  reversed,  with  $10  costs  and  disbursements,  and  peremptory 
mandamus  for  a  recount  granted,  returnable  at  special  term.  All 
ooncor. 
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(Supreme  Oonrt,  A|>pellate  Division.  First  Department  December  8,  1899.) 

L  Fabtition— JcDaiiBNT  liiBNS— Adjudication. 

Under  Code  Civ.  Proc.  68  1501-1505,  relating  to  partition  of  real  property, 
and  providing  for  ascertaining  the  amonnt  and  validly  of  unsatlafled  Uena, 
and  that,  if  any  are  found,  the  court  Bhall  order  the  portion  of  the  money 
paid  into  court  on  account  of  the  share  of  the  person  against  whom  sndi 
llena  exist  to  be  distributed  among  the  creditors  having  liens,  the  right  of 
a  judgment  creditor,  whose  lien  had  not  expired  when  the  partition  and 
sale  of  the  property  was  had,  to  the  money  ordered  paid  into  court  tor  dis- 
tribution among  the  Uenbolders,  of  which  be  was  one,  did  not  cease  when 
the  lien  on  the  property  would  have  ceased,  hot  remained  good,  since  the 
decree  of  the  court  ordering  the  money  paid  into  court  for  such  distribution 
to  an  adjudication  of  the  liens  of,  and  confers  a  right  In  the  llenholdera  to, 
the  money  thus  substituted  for  the  realty,  malclog  It  personalty,  to  whlcb 
the  statute  relation  to  the  Uen  of  judgments  upon  real  estate  does  not  apply. 

&  Same— Validity  of  J  ctdoubntb— Waives  of  Objeotiohs. 

A  party  to  a  partition  proceeding,  in  wtilch  It  was  decreed  that  certain 
Judgments  against  him  were  valid  liens  upon  his  interest  in  the  property, 
cannot  afterwards,  where  he  fails  to  malce  such  defense  in  such  proceed- 
ing, claim  that  such  Hens  are  invalid  because  in  the  actions  in  which  Judg- 
ments were  obtained  he  was  not  served  with  summons. 

t,  COBPORATIONS— DlSSOLOTION—OBDHn  OF  AjSIOSMKNT  OF  PBOPSBTY— OOIi* 
IiATEKAL  ATTAC3X.  ^ 

An  order  authorizing  the  assignment  by  Ifie  receiver  ot  a  bank  of  certain 
Judgments  held  by  it,  duly  made  In  the  dissolution  proceedings  of  the  bank, 
are  prima  facie  binding  upon  all  Its  stoclcholders,  and  the  title  of  the  as- 
signee can  only  be  assailed  by  a  direct  iffoceedlng  to  which  be  la  made  a 
party. 

AppeaJ  from  special  term,  New  York  county. 

Action  by  Patrick  Treacy  against  Anthony  Ellis  and  others.  From 
certain  portions  of  an  order  distribating  funds  deposited  in  coart, 
James  P.  Brown^  Jalia  A.  Shaw,  and  Raphael  J.  Mosea  ai^aL  Af- 
firmed. 

For  former  opinion,  see  57  N.  Y.  Supp.  418. 

This  action  is  for  the  partition  of  real  property,  and  was  begun  In  18S0. 
The  appellant  Brown  was  a  party  defendant.  In  1878  the  Qrand  Central  Bank 
of  the  City  of  New  York  recovered  four  judgments  against  Brown  and  one 
Foran.  In  this  and  the  foUowin?  year  three  other  Judgments  were  recovered 
against  Brown  and  Foran  by  Reuben  Ross,  Stephen  L.  Merchant,  and  Abraham 
Steers.  The  latter  Judgment  Is  now  owned  by  the  cespondcnt  Oazpenter. 
By  the  Judgment  of  partition  and  sale,  entered  In  April,  1886,  It  was  de^- 
mlned  that  Brown  owned  an  undivided  sixty-fourth  Interest  In  tiie  property, 
which  was  subject  to  the  lien  of  the  Judgments  referred  to,  and  said  partition 
Judgment  provided  that  the  referee  pay  into  court  the  money  arising  from  the 
sale  of  Brown's  interest  In  accordance  with  this  direction,  the  money  was 
paid  to  the  chamberlain,  subject  to  the  further  order  of  the  court  In  March, 
1894,  the  Grand  Central  Bank,  having  long  ceased  to  transact  business,  peti- 
tioned for  a  dissolution.  Notice  of  the  application  was  duly  given  to  the  stock- 
holders, and,  no  one  opposing,  an  order  was  made  dissolving  tiie  corporation  and 
appointing  a  receiver.  This  order  was  entered  November  28,  1804.  On  May 
1,  1895,  an  order  was  made  discharging  the  receiver.  It  contained  the  provi- 
sion "that  the  said  receiver  may,  upon  request  execute  and  deliver  satis- 
faction pieces  or  assignments  of  several  unsatisfied  judgments  heretofore  re- 
covered by  said  bank,  it  appearing  by  the  affidavit  of  William  Bums  that  the 
same  are  of  no  value  as  an  asset"  On  May  18,  1888,  the  receiver  assigned 
to  the  respondent  SchafTner  the  four  judgments  recovered  by  tlie  bank  agidiat 
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Brown  and  Foran.  In  Jime,  1888,  a  motion  was  made  In  bebalf  of  Sdtaflbier, 
Merchant,  aod  Carpenter  for  payment  of  the  fund  representing  Brown's  Inter- 
«8t  In  the  propertj'  partitioned,  upon  which  an  order  was  made  appointing  a 
referee  to  hear  and  report  the  fat-ts.  Upon  the  coming  fn  of  his  report  the 
motion  was  denied,  without  prejudice  to  a  renewal  upon  notice  to  those  bene- 
ficially iutereated  in  the  assets  of  the  Grand  Central  Bank.  Before  the  date 
fixed  for  the  making  of  the  second  motion,  the  appellant  Moses  appeared,  and 
petitioned  to  be  made  a  party  to  the  proceeding,  and  for  other  relief;  and  on 
December  28,  1898,  an  order  was  made  glTlng  lilm  leave  to  appear  before  the 
teferee  originally  appointed,  and  submit  proof  of  bis  Interest  In  the  bank. 
He  appeared  accordingly,  and  submitted  certain  proof,  which  the  referee  re- 
ported to  the  court  In  June,  1899.  Prior  to  this,  on  March  14,  1890,  Moses 
petitioned,  In  the  dissolution  proceedings,  that  the  order  dlBsolvlug  the  Imnk 
and  appointing  a  receiver  be  vacated,  and  that  the  assignment  by  the -receiver 
to  SchafTner  of  the  Judgments  against  Brown  be  adjudged  void.  On  AprU  25, 
1890,  an  order  was  made  denying  the  prayer  of  the  petition;  the  ground  takai 
by  the  court  hieing  that  the  petitioner  was  estopped  from  attacking  the  dls- 
8<dntion'by  making  himself  a  party  to  the  proceeding  now  under  lerlew. 
This  order  was  affirmed  by  the  appellate  division  upon  tiie  same  ground  In 
Jane,  1890.  A  second  motion  by  the  respondents  for  payment  of  the  fund 
was  suspended  until  the  hearing  of  the  application  made  by  Moses.  In  July, 
1899,  a  third  motion  was  made,  ui)on  all  the  prior  proceedings,  which  resulted 
In  the  order  appealed  from,  distributing  the  fund,  after  payment  of  a  referee's 
fee  of  f  100,  among  Scbaffner,  Merchant,  Carpenter,  and  the  estate  of  Ross,  In 
proportion  to  the  amount  of  their  several  judgments. 

Argued  before  VAN  BRTINT,  P.  J.,  and  BABEETT,  KUMBET, 

McLaughlin,  and  ingraham,  jj. 

Benj,  T.  Kissam,  for  appellants  Brown  and  Shaw. 
Heniy  Hoylman,  for  appellant  Moses. 

0.  F.  G.  Megie^  for  ret^ndents  Schaftner  and  Merchant 

Wm.  J.  Leitcb,  for  respondents  executors  of  Benben  Boss,  de- 
ceased. 

BAKRETT,  J.   There  are  two  branches  of  the  appeal: 

1.  Brown,  and  Mrs.  Shaw,  his  assiguee,  contend  that  the  lien  of 
the  judgments  against  the  former  has  ceased  from  lapse  of  time,  and 
hence  that  the  respondents  are  not  entitled  to  the  fund  deposited 
with  the  chamberlain.  Concededly,  however,  when  the  partition  suit 
was  begun,  in  1886,  and  when,  in  the  same  year,  the  decree  was  en- 
tered, tiie  sale  was  had,  and  ihe  referee,  in  pursuance  of  the  terms 
of  that  decree,  paid  over  to  the  chamb^lain  the  sum  received  for 
Brown's  interest,  all  of  those  judgments  were  liens  thereupon.  This 
established  the  right  of  the  judgment  creditors.  Caswell  v.  Kemp, 
41  Hun,  434.  In  the  case  cited  the  judgment  was  still  a  lien  upon 
the  property  when  the  partition  stiit  was  begun,  but  had  ceased  to 
be  such  before  the  trial.  It  was  held,  however,  that  the  rights  of 
the  respective  parties  were  to  be  determined  as  of  the  date  when 
the  action  was  commenced,  and  consequently  that  the  creditor  had 
a  valid  claim  against  the  interest  of  his  debtor  by  virtue  of  the 
judgment  The  {Hresent  case  is  still  stronger  for  the  judgment  cred* 
itors,  since  their  judgments  remained  liens  upon  the  real  property 
up  to  the  time  of  the  sale.  This  being  so,  it  is  immaterial  whether 
the  date  when  the  action  was  begun  be  taken  as  the  time  when  rights 
become  fixed  or  the  date  of  sale,  according  to  the  rule  estaUished  in 
foreclosure  cases.  Nutt  v.  Cuming,  155  K  Y.  309,  49  K.  £.  880; 
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ElBworth  T.  Woolsey,  19  App.  Div.  385,  46  N.  Y.  Sum>,  486,  aflBrmed 
on  opinion  below,  154  N.  Y.  748,  49  N.  E.  1096.  In  either  case,  the 
judgments  here  were  still  liens,  and  the  creditors  conseqnently  en- 
titled. 

It  seems  clear,  upon  principle  as  well  as  authority,  that  the  snbse- 
qnent  lapse  of  time  did  not  defeat  their  rights.  l!he  contention  is 
that  the  proceeds  of  Brown's  individual  share,  when  brought  into 
court,  were  a  snbstitnte  for  his  interest  in  the  land,  and  tiiat,  as 

the  lien  of  a  judgment  upon  real  property  ("except  as  otherwise 
specially  provided  by  law")  ceases  after  10  years  (Code  Civ.  Proc. . 
§  1251),  ao  necessarily  does  the  lien  upon  the  substitute.  Hiis  con- 
tention overlooks  two  salient  considerations:  First,  that  the  sub- 
stitute is  not  real  estate,  though  the  law  may  sometimes  give  it  that 
attribute  in  determining  who  is  entitled  to  it;  and,  second,  that  the 
decree  confers  a  right  to  the  moneys  in  court,  and  not  a  mere  gesi- 
eral  lien  th^on.  The  monc^  substitute  is,  in  fact,  personal  prop- 
erty, and  the  statute  relating  to  the  lien  of  judgments  upon  roil 
estate  has  no  application.  It  certainly  has  no  direct  application, 
for  it  is  silent  with  regard  to  any  substitute  for  real  property.  And 
it  cannot  be  made  applicable  here  by  implication,  or  even  by  analogy, 
for  the  reason  that  an  execution  cannot  be  levied  against  moneys 
in  custodia  legis.  Section  1252  provides  that,  even  after  the  expira- 
tion of  the  10  years,  real  estate  may  be  levied  upon  under  an  execu- 
tion, by  filing  with  the  clerk  of  the  county  a  notice,  subscribed  Iqr 
the  sheriff,  describing  the  judgment,  the  execution,  and  the  prop- 
erty levied  upon.  That  notice  must  be  recorded  and  indexed  the 
clerk,  and  the  judgment  binds  and  becomes  a  charge  upon  the  right 
and  title  thus  levied  upon  of  the  judgment  debtor  from  the  time  of 
so  recording  and  indexing.  Nothing  of  this  kind  could  be  done  in 
the  case  of  the  money  substitute  in  the  hands  of  the  court,  and  it 
would  be  a  strange  analogy  which  would  give  the  judgment  cred- 
itor less  rights  with  regard  to  the  substitute  than  he  would  have 
had  with  regard  to  the  realty  itedf.  In  the  one  case,  he  would  have 
tl^  10  years,  and  a  farther  lien  upon  the  recording  and  indexing 
of  the  notice;  in  the  other,  he  would  have  the  10  years,  with  no  pos- 
sibility of  extension.  He  might,  it  is  true,  issue  an  execution  against 
property  after  the  expiration  of  Hie  10  years;  bat  the  moneys  in 
court  could  not  be  levied  upon,  nor  could  the  notice  be  filed,  recorded, 
and  indexed. 

The  reason  why  the  statute  makes  no  provision,  in  this  particular 
connection,  with  regard  to  a  money  substitute  for  real  estate  in  par- 
tition, is  obviously  because  what  were  deemed  proper  provisions  were 
made  in  that  part  of  the  Code  which  relates  to  partition  actions 
(sections  1561-156E!):  Under  these  {nrovisions,  a  mere  general  lien 
upon  the  moneys  paid  into  court  is  not  substitnted  for  the  general 
lien  of  the  judgment  upon  the  real  estate.  The  creditor's  lien  is  the 
subject  of  adjudication  in  the  partition  action,  and  that  adjudica- 
tion settles  his  right  of  lien  and  his  sequential  right  to  lie  fund, 
subject  to  the  incidental  questions  of  extent  and  priority.  He  loses 
his  lien  if  the  adjudication  goes  against  him.  It  was  held  in  Dun* 
ham  T.  Minard,  4  Paige,  442,  that,  if  the  master  in  the  partition  ao- 
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tion  it^orts  against  the  claim  of  any  person  having  a  lien  by  judg- 
ment or  decree  upon  the  shares  of  any  of  the  parties,  the  claimant 
must  except  to  the  report  in  due  season,  to  preserve  his  lien  upon 
the  purchase  money.  The  present  statute  does  not  materially  differ 
in  this  respect  from  that  which  the  chancellor  was  then  considering. 
This  case  was  cited  in  Halsted  t.  Halsted,  66  N.  T.  446,  where  it 
was  distinctly  held  that  the  referee  in  partition  Is  authorized  to  take 
proof  and  pass  upon  the  question  of  the  validity  of  an  incumbrance 
upon  an  undivided  share  of  one  of  the  parties.  Andrews,  J.,  there 
said: 

"The  inquiry  as  to  the  existence  and  amotiDt  of  the  Uen  Involved  tbe  further 
question  aa  to  Its  Taltdlty,  if  the  party  against  whose  share  tt  was  claimed 
to  exist  contested  it  In  case  the  master  reported  against  the  lien  claimed,  ex- 
ception conld  be  taken  to  tbe  report  when  it  was  presented  for  conflnuatlMi." 

The  learned  judge  added  that: 

"The  question  of  the  distribution  of  the  proceeds  of  the  sale  of  any  undivided 
share  of  the  premises,  as  between  the  owner  and  incumbrances,  Is  collateral  to 
the  main  purpose  of  tbe  action.  Tbe  court,  baring  possession  of  tbe  fund 
for  distribution,  directs  proof  to  be  taken  upon  tbe  reference  as  to  the  Hens, 
upon  notice  to  the  parties  interested,  and,  upon  tbe  coming  In  of  the  report, 
adjudges  how  the  distribution  shall  he  made." 

As  Brown  was  a  party  to  the  partition  action,  it  is  clear  that  the 
decree  was  an  adjudication  binding  upon  him  that  the  judgment 
creditors  had  valid  liens  upon  his  share  by  virtue  of  their  judgments. 
The  statutory  lien  thus  ripened  into  an  adjudicated  right, — that  is, 
an  adjudicated  right  to  the  money  substitute  for  the  realty, — and 
consequently  the  creditors'  application  for  payment  was  not  to  en- 
force a  general  unadjudicated  lien,  but  simply  to  enforce  the  judg- 
ment in  their  favor. 

This  conclusion  is  in  entire  accord  with  the  provisions  of  sec- 
tions 1563-1565.  Under  the  former  section,  where  it  appears  from 
the  referee's  report  that  there  is  an  existing  lien  upon  the  share  of  a 
party,  the  interlocutory  judgment  must  direct  payment  into  coutt 
of  tbe  portion  of  the  money  arising  from  the  sale  of  the  share.  Un- 
der section  1564,  provision  is  made  for  ascertaining  tbe  whole  amount 
of  the  unsatisfied  liens.  Section  1565  then  provides  that,  when  the 
whole  amount  of  the  unsatisfied  liens  has  been  ascertained,  the 
court  must  "order  the  portion  of  the  money  so  paid  into  court  to  be 
distributed  among  the  creditors  having  the  liens,  according  to  the 
priority  of  each  of  them."  Those  sections  clearly  indicate  that  the 
procedure  provided  for,  as  far  as  the  existing  Uen  adjudicated  by  the 
decree  ie  concerned,  is  not  an  original  application  to  declare  and 
enforce  such  lien,  but  an  application  at  the  foot  of  the  decree  to  en- 
force the  judgment  creditors'  adjudicated  right  with  respect  thereto. 
It  is  quite  clear,  therefore,  that  these  judgment  creditors  have  had 
a  right  throughout  to  the  satisfaction  of  their  adjudicated  liens. 
The  money  in  court  was  as  much  theirs,  under  the  partition  decree, 
as  though  it  had  been  deposited  in  express  terms  "to  their  use." 
The  referee  has  found  that  Brown  was  not  served  with  the  sum- 
mons in  the  actions  brought  by  Ross  and  Merchant,  but  this  cannot 
aid  him.  He  was,  as  we  have  seen,  a  party  to  the  partition  action. 
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and  the  decree  therein  that  these  judgments  were  liens  is  binding 
upon  him  and  his  assignee. 
2.  We  tliink  that  the  appeal  of  Moses  must  also  fail.  The  order 

authorizing  the  assignment,  by  the  receiver  of  the  Grand  Central 
Bank,  of  the  judgments  recovered  by  it,  was  duly  made  in  the  disso- 
lution proceedings,  and  was  prima  fade  binding  upon  Moses  and 
all  the  other  stockholders  of  the  bank.  Schaftner's  title  was  there- 
fore presumptively  good,  and  it  could  only  be  assailed  by  a  direct  pro- 
ceeding to  which  he  was  a  party.  Moses  applied  in  the  dissolution 
proceeding  to  set  aside  the  order  which  authorized  the  assignment, 
and  also  to  set  aside  the  assignment  itself.  Uis  application,  how- 
ever, was  denied.  He  coufded  it  with  an  application  to  set  aside  the 
dissolution  proceeding,  and  his  entire  application  was  denied.  The 
opinion  of  the  conrt  (here  and  below)  was  confined  to  the  questions 
raised  with  regard  to  the  dissolution  proceeding  proper,  but  the  or- 
der denied  every  part  of  the  application,  including,  of  course,  that 
which  questioned  the  receiver's  order  and  the  assignment  to  SchafE- 
ner.  We  would  be  glad  to  find  some  way  of  relieving  the  stockhold- 
er of  the  bank;  for,  although  the  referee  found  that  tiie  judgments 
were  assigned  to  SchafEner  for  value,  we  have  very  grave  doid>tB  of 
the  correctness  of  tiiat  finding.  It  Is  fair  to  Schc^ner,  however,  to 
say  that  he  has  never  been  called  upon  to  answer  in  any  direct  pro- 
ceeding to  set  aside  his  assignment  and  the  receiver's  order  under 
which  it  was  made.  The  affidavits  of  Moses  and  of  the  receiver, 
read  in  opposition  to  the  final  application  here  for  payment,  con- 
tained statements  which  questioned  the  propriety  of  the  receiver's 
order  and  the  consideration  for  the  assignment.  But,  of  course, 
such  affidavits  could  not  then  be  considered  or  treated  as  in  the  na- 
ture of  an  independent  application, to  set  aside  the  receiver's  order 
and  the  assignment  thereunder  to  Schaffner.  The  fact  is  tiiat  the 
independent  application  was  made,  as  already  indicated,  and  denied, 
and  we  see  no  way  now  of  reopening  the  matter. 

Upon  the  record  before  us,  it  is  clear  that  the  order,  so  far  as  it 
is  appealed  from  by  Moses,  Brown,  and  Shaw,  was  correct,  and  it 
should  be  affirmed,  with  |10  costs  and  disbursements  of  the  appeal. 
All  concur. 


CROOKS  v.  PEOPLE'S  NAT.  BANE  OF  MALONE. 
(Supreme  Court,  Appellate  DItIsIoh,  Third  Departmoit   December  6,  1899:) 

1.  B&NSRUPTCT — PrBFEABHOB — InTKNT. 

Where  a  bank  loans  money  to  a  firm  on  acceptancee  of  ad  Insolvent,  and, 
shortly  before  Its  bonki-uptcy,  the  firm  dssigns  a  lai^e  amount  ot  Its  assets 
to  a  third  person  to  secure  blm  for  Indorsing  the  acceptances  for  tbe 
bank's  benefit,  and  tbe  bank  has  reasonable  cause  to  believe  that  the  Intent 
was  to  ^ve  It  a  preference,  the  case  falls  within  Bankr.  Act,  |  60b,  mak- 
ing Totdable  a  transfer  within  four  months  before  bankruptcy  the  effect 
of  which  will  be  to  enable  a  creditor  to  obtain  a  greater  percentage  of  hla 
debt  than  other  creditors  of  the  same  class,  the  beneficlaiy  having  reason- 
able cause  to  believe  the  Intent  was  to  prefer. 

&  SAMB~Pi-EADIN8. 

An  allegation  that  tbe  effect  of  a  transfo'  will  be  to  enable  a  creditor  to 
obtain  a  greater  percentage  of  his  debt  than  otha  creditors  of  tbe  same 
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class,  and  to  obtain  a  preference,  la  an  allegation  of  a  fact,  and  not  a  Qon- 
cliision. 

a.  samb. 

In  a  complaint  to  set  aside  a  transfer  as  within  the  bankrupt  act  alleging 
that  the  effect  of  the  transfer  would  be  to  enable  a  creditor  to  obtain  a 
greater  percentage  of  his  debt  than  other  creditors,  the  value  of  the 
debtor's  property  and  the  extent  of  his  Indebtedness  need  not  be  set  ont, 
tbeae  being  matters  of  evld^ce. 
4.  Bamb. 

Where  a  complaint  to  set  a^e  a  transfer  as  voidable  under  the  bankrupt 
act  allseed  that  the  debtor  was  insolvent,  and  bad  assigned  property  rea- 
sonably worth  110,060  to  secure  a  debt  of  $12,064,  It  was  a  sufficient  alle- 
gation that  the  creditor  would  receive  a  greater  percentage  of  his  debt 
than  other  credltMS. 
6.  Samb. 

A  complaint  to  set  aside  a  transfer  as  voidable  under  the  bankrupt  act. 
which  follows  the  statute  in  alleging  that  the  creditor  had  reasonaUe  canse 
to  believe  the  transfer  was  intended  to  give  a  preference,  need  not  allege 
why  he  had  reasonable  cause,  nor  the  evidence  thereof. 

Appeal  from  special  term,  Franklin  county. 

Action  by  George  W.  Crooks,  as  trustee  in  bankruptcy,  against 
the  People's  National  Bank  of  Malone.  From  an  interlocatory  judg- 
ment sustaining  a  demurrer  to  the  complaint  (60  N.  Y.  Supp.  306), 
plaintiff  appeals.  Reversed. 

The  complaint  sets  forth:  That  on  the  17th  day  of  February.  1S90,  Howard 
E.  King  and  WtUiam  H.  King,  composing  the  co-partnership  of  H.  E.  King 
&  Son,  filed  their  petition,  both  as  Individuals  and  as  members  of  said  co-pai-t- 
nerahlp,  in  bankruptcy,  which  petition  was  granted,  and  that  such  proceedings 
were  thereupon  bad  that  the  plaintiff  was  duly  appointed  trustee  in  bankruptcy 
of  the  estates  of  said  banknipts  and  of  each  of  them.  That  he  has  given  his 
bond,  duly  qualified,  and  entered  upon  the  discharge  of  his  duties  as  such  trus- 
tee. That  the  said  Kings  had  been  Insolvent  for  six  months  before  the  filing 
of  such  petltloA.  That  the  defendant  la  a  national  banking  association,  duly 
organized  and  Incorporated  under  the  laws  ot  the  United  States,  and  doing 
business  and  located  In  the  village  of  Malone,  In  the  county  of  Franklin,  in 
this  state.  That  on  the  14th  day  of  February,  1880,  the  firm  of  H.  E.  King  & 
Son  was,  and  had  been  for  a  long  time  prior  thereto,  Indebted  to  the  defendant 
In  the  sum  of  $12,064.35,  upon  some  notes  or  acceptances  of  one  L.  It.  Searles, 
which  had  been  indorsed  by  said  firm  to  said  defendant,  and  upon  which  the 
said  firm  had  received  tbe  money  therefor.  That  part  of  said  notes  and  ac- 
ceptances were  past  due.  and  part  had  not  yet  become  due.  That  at  that  time 
Howard  E.  King  was  the  owner  Individually  of  50  shares  of  the  capital  stock 
of  the  defendant,  and  of  40  shares  of  the  capital  stock  of  the  Malone  Water 
Company,  and  that  such  stock  was  reasonably  worth  and  of  the  value  of  $10,- 
050.  That  L.  R.  Searles,  the  maker  and  acceptor  of  the  notes  and  acceptances 
held  by  the  defendant,  was  at  that  time,  and  for  a  long  period  prior  thereto 
bad  been,  and  he  is,  wholly  insolvent,  and  unable  to  pay  the  same  or  eitber  of 
them,  and  the  collection  thereof  could  not  and  cannot  be  enforced  against 
him.  That  on  tbe  said  14tb  day  of  February,  1899.  the  said  Howard  E.  King, 
while  BO  Insolvent  as  aforesaid,  assigned  and  delivered  to  one  Frederick  G. 
Paddock  all  the  said  bank  and  water  stock,  to  induce  blm  to  indorse,  and  to 
secure  him  for  Indorsing,  a  promissory  note  made  by  said  Searles  for  tbe  sum 
of  ¥12,064.36,  and  said  Paddock  did  thereupon  Indorse  the  said  note,  and  de- 
livered the  same  to  the  said  Howard  E.  King,  who  ttiereupon  and  thereby  be- 
came the  owner  and  holder  thereof;  and  tbe  said  Howard  E.  King  thereafter, 
and  upon  the  same  day,  indorsed  with  tbe  firm  name  of  H.  E.  King  &  Son 
and  delivered  the  said  note  to  the  defendant  for  tbe  purpose  of  securing  the 
said  indebtedness  of  the  firm  of  H.  E.  King  &  Son  to  said  defendant;  and  that 
the  value  of  said  promissory  note  so  indorsed  by  said  Paddock  and  the  said 
firm  of  H.  E.  King  St  Son,  and  delivered  to  the  defendant  by  the  said  Howazd 
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B.  King,  was  and  la  912,061.35.  That  the  defendant,  through  and  by  Its  offl- 
cers,  had  ftdl  knowledge  of  the  making  and  Indorsing  of  said  promissory  note 
so  indorsed  by  said  Paddock  as  aforesaid^  and  also  of  the  delivery  of  said  bank 
and  water  slock  to  said  Paddock  as  securl^  for  the  Indorsement  of  the  same 
at  the  time  said  note  was  made,  indorsed,  and  said  stock  delivered,  as  here- 
inbefore stated.  That  the  effect  of  the  enforcement  of  said  transfer  of  the  said 
stock  by  said  Howard  E.  King  to  said  Paddock,  the  indorsement  by  the  said 
E*addock  of  the  said  Searles  note,  and  the  delivery  thereof  to  the  defendant, 
was  to  enable  the  defendant  to  obtain  a  greater  percentage  of  Its  said  debt 
than  any  other  of  such  creditors  of  the  same  class,  and  also  to  obtain  a  pref- 
erence over  the  Individual  creditors  of  the  said  Howard  E.  King  out  of  and 
from  his  Indlvldoal  pnn)erty  and  estate.  That,  at  the  time  of  said  transactions. 
fba  defendant  had  reasonable  canse  to  believe  that  the  procurement  and  deliv- 
ery to  It  of  the  said  promissory  note  on  the  part  at  the  bankrupts  was  to  give 
the  defendant  preference,  and  that  such  transfer  Is  void  under  the  bankrupt 
act.  For  a  second  cause  of  action,  the  complaint  alleges:  That  on  "the  4th 
day  of  February,  1898,  King  &  Son  were  Indebted  to  the  defendant  in  the  sum 
of  (2,625.13  for  an  overdraft,  and  $283.63  for  accrued  interest  upon  a  promissory 
note  theretofore  given  by  the  firm.  H.  K.  King  was  then  the  owner  of  a 
real-estate  mortgage  fpr  $4,000  and  Interest,  of  the  value  of  ^,500,  and  on  that 
day  H.  K  King  asdgned  the  mortj^ige  to  his  son,  John  H.  King,  and  son-in- 
law,  H.  D.  Thompson,  to  secure  a  note  of  John  H.  King  Indorsed  by  Thompson 
for  ¥3,100,  which  note  was  delivered  to  H.  E.  King,  who  delivered  the  note  to 
the  defendant  to  secure  the  overdraft  and  accrued  Interest.  The  defendant 
had  full  knowledge  of  the  making  and  indorsing  of  the  promissory  note  by 
John  H.  King  and  H.  D,  Thom[>son,  and  the  assignment  of  the  mortage  by  H. 
B.  King  as  security.  The  effect  of  the  enforcement  of  the  transfer  of  the 
mortgage,  execution  of  the  note,  and  delivery  to  the  defendant  was  to  enable 
the  defendant  to  secure  a  greater  percentage  than  other  creditors  of  the  same 
class,  and  to  obtain  a  preference  over  the  Individual  creditors  of  EL  B.  King." 
"Such  promissory  note  Is  reasonably  worth  the  sum  of  $3,100.  At  ihe  time 
of  the  transaction  the  defendant  had  reasonable  cause  to  believe  the  transaction 
and  the  delivery  of  the  note  were  for  the  purpose  by  the  bankrupts  to  give  de- 
fendant a  preference,  and  such  transfer  and  delivery  of  the  note  is  void  under 
the  bankrupt  act."  The  plaintiff  further  alleges  that,  before  the  commence- 
ment of  this  action,  he  demanded  from  the  defendant  the  surrender  of  the 
said  promissory  notes,  which  was  refused.  He  then  demanded  that  the  de- 
fendant pay  to  him,  as  such  trustee,  the  value  of  the  said  bank  and  water 
stock  so  transferred  by  the  said  Howard  B.  King  to  said  Frederick  G.  Pad- 
dock, and  also  the  value  of  the  said  real-estate  mortgage  assigned  by  said  How- 
ard E.  King  to  said  John  H.  King  and  H.  D.  Thompson,  but  that  the  defend- 
ant has  neglected  and  refused  to  either  deliver  the  said  promlssorj'  notes  to  him 
as  such  trustee,  or  to  pay  to  him  the  value  thereof,  or  of  said  bank  and  water 
stock,  or  of  the  said  mortgage;  and  he  demands  judgment  that  the  transfer 
of  said  notes  be  declared  void  and  set  aside,  and  that  the  defendant  deliver  to 
the  plaintiff,  as  such  trustee,  the  aforesaid  promissory  notes,  or  pay  to  him  the 
value  thereof,  to  the  extent  of  the  value  of  said  bank  and  water  stock,  and  said 
UKHtgage,  to  the  extent  that  the  same  Is  now  held  by  It  under  said  ass^ment 

Argued  before  PAKKEB,  P.  J.,  and  IjANDOUT,  HEBRIOR;  MER- 

WIN,  and  KELLOGG,  JJ. 

John  P.  Badger,  for  appellant. 

Martin  E.  McClarj  (John  P.  KeUaa,  of  couneel),  for  respondent. 

HERRICK,  J.    The  bankruptcy  act  provides  as  follows: 

"Sec.  60a,  A  person  shall  be  deemed  to  have  given  a  preference  If,  being  In- 
solvent, he  has  procured  or  sufTered  a  Judgment  to  be  entered  against  himself 
In  favor  of  any  person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect 
of  the  enforcemeut  of  such  Judgment  or  transfer  will  be  to  enable  any  one  of 
his  creditors  to  obtain  a  gi-eater  percentage  of  his  debt  than  any  other  of  auch 
creditors  of  the  same  class. 
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"Sec  60b.  If  a  bankrupt  sball  have  given,  a  preference  within  four  months 
before  the  filing  of  a  petition,  or  after  the  filing  of  the  petition  and  before 
tbe  adjudication,  and  the  person  receiving  it.  or  to  be  benefited  thereby,  or  bis 
affent  acting  therein,  shall  have  had  a  reasonable  cause  to  bellere  that  It  was 
intended  thereby  to  give  a  preference,  it  shall  be  Toldable  by  the  trustee,  and 
be  may  recover  tbe  property  or  its  value  from  Buch  person." 

Under  this  statute,  the  question  of  fraud  does  not  enter.  It  is 
the  resalt  or  effect  of  the  act  done  which  is  declared  against,  not 
the  manner  or  method  by  which  it  is  done.  No  matter  haw  cir- 
cuitous tbe  method  may  be,  if  the  effect  of  a  transfer  of  propevtj, 
made  within  four  months  before  the  filing  of  a  petition  in  bankruptcy^ 
is  to  enable  any  of  the  bankrupt's  creditors  to  obtain  a  greater  p^ 
centage  of  his  debt  than  others  of  the  same  class,  then  such  transfer 
is  voidable,  if  the  person  receiving  it  or  to  be  benefited  thereby  had 
reasonable  cause  to  believe  that  it  was  intended  thereby  to  give  a 
preference.  From  the  allegation  in  the  complaint,  it  appears  that 
the  defendant  had  advanced  money  to  the  firm  of  H.  E.  King  &  Son 
upon  notes  and  acceptances  made  by  an  insolvent,  and  from  whcHn 
it  could  collect  nothing;  that  the  indorsers  upon  said  notes,  the 
flim  of  H.  E.  King  &  Sou,  were  also  bankrupts  and  insolvent,  both 
as  a  firm  and  Individually;  that  by  the  appropriation  and  transfer 
of  a  lai^  amount  of  the  property  of  one  of  those  ins<drent8,  made 
three  days  before  they  fll«i  their  petition  in  bankruptcy,  the  money 
so  advanced  by  the  defendant  upon  the  notes  or  acceptances  of  such 
insolvent  persons  has  been  paid  or  secured  to  be  paid.  And  it  is 
alleged  that  the  effect  of  such  transfer  will  be  to  enable  the  defend- 
ant to  obtain  a  greater  percentage  of  its  debt  than  other  creditors 
of  the  same  class,  and  to  obtain  a  preference  oyer  tbe  individual 
creditors  of  H.  £.  King,  ont  of  his  individual  property.  This  alle- 
gation follows,  as  nearly  as  may  be,  the  language  of  the  statute,  and 
must  be  considered,  I  think,  an  all^ation  of  a  fact,  and  not  of  a 
conclusion,  and  the  truth  of  it  is  admitted  by  the  demurrer. 

It  was  not  necessary  to  set  out  in  the  complaint  the  value  of  the 
bankrupts'  property,  and  the  extent  of  their  indebtedness.  'Hiose 
things  are  matters  of  evidence,  which  would  tend  to  prove  the  fact 
alleged  in  the  complaint,  tliat  the  effect  of  the  transfer  of  prop- 
erty, as  alleged,  would  be  to  enable  the  defendant  to  obtain  a  greater 
percentage  of  its  debt  than  the  other  creditors.  The  pleader  need 
only  to  allege  facts.  He  is  not  obliged  to  demonstrate  them,  nor 
allege  tbe  evidence  <^  them.  Here  the  narration  of  the  transaction, 
together  with  the  financial  condition  of  the  person  involved,  is  sufS- 
cient,  it  seems  to  me,  to  show  that  the  defendant  will  receive  a 
greater  percentage  of  its  debt  than  other  creditors. 

By  the  demurrer  the  defendant  admits  that  the  Kings  were,  as 
alleged  in  the  complaint,  insolvent.  An  insolvent  is  one  who  has 
not  sufficient  property,  at  a  fair  valuation,  to  pay  his  debts.  And 
when  such  a  person  sets  apart  over  $12,000  of  his  property,  which  is 
already  insufficient  to  pay  his  debts,  to  pay  or  secure  the  payment 
of  a  debt  of  like  amount,  it  should  need  no  argument  to  show  that 
the  creditor  holding  such  debt  will  receive  a  greater  percentage  of 
his  debt  than  will  the  other  creditors  from  the  insolv^it  estate  thus 
dieted.  Hie  complaint  alleges  that  the  defendant  had  knowledge 
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of  the  transfer  of  the  property  to  the  indorsera,  and  of  the  purpose 
of  sach  transfers,  and  that  it  bad  reasonable  cause  to  believe  that 
it  was  intended  thereby  to  give  it  a  prefarence.  In  this  the  complaint 
follows  the  language  of  the  statute,  and  is  sufficient.  It  is  not  nec- 
essary to  allege  why  it  had  reasonable  cause  to  so  believe,  nor  the 
evidence  thereof.  This  allegation,  like  the  allegation  that  the  effect 
"of  such  transfer  will  be  to  enable  the  defendant  to  obtain  a  greater 
percentage  of  its  debt  than  other  creditors  of  the  same  class,"  etc.^ 
heretofore  considered,  is  an  allegation  of  a  resultant  fact,  and  it  is 
such  facts,  and  not  evidentiarv  facts,  which  should  be  alleged  in  a 
pleading.  Bailwaj  Co.  v.  BoUnson,  133  X.  Y.  242-246,  30  N.  E.  1008. 
By  the  dmurrer  the  truth  of  such  allegation  is  admitted. 

What  I  have  said  so  far  relates  to  the  transfer  of  the  property  of 
H.  E.  King,  the  effect  of  which  was  to  secure  the  debt  for  which  he 
was  jointly  responsible  as  a  member  of  the  firm  of  H.  E.  King  & 
Son.  'Hiere  is  another  aspect,  however,  in  which  the  case  may  be 
considered.  The  note  of  Searles  was  worthless.  When  it  was  in- 
dorsed by  Paddock,  after  he  had  been  secured  by  the  transfer  of 
property,  it  was  made  a  thing  of  value,  and  when  the  firm  of  H. 
E.  King  &  Son  became  possessed  tiiereof  it  was  an  asset  in  their 
hands  of  the  valne  of  f  12,004.35.  It  was  property  of  that  value, 
and  when  they  transferred  it  to  the  defendant  it  was  a  transfer  of 
60  much  property,  and  its  transfer  depleted  the  assets  of  the  firm 
of  H.  E.  King  &  Son  to  that  extent,  and  had  the  effect  of  enabling 
the  defendant  to  obtain  a  greater  percentage  of  its  debt  than  any 
other  creditor  of  such  firm;  and,  as  the  projierty  was  transferred  by 
the  bankrupts  within  four  months  before  the  filing  of  their  petition 
fn  bankruptcy,  the  effect  of  such  transfer  was  to  enable  the  cred- 
itor to  whom  it  was  transferred  to  obtain  a  greater  percentage  of 
his  debt  than  other  creditors;  and  such  creditor  having,  as  alleged, 
reasonable  cause  to  believe  that  it  was  intended  thereby  to  give  it 
a  precedence,  such  transfer  is  voidable,  at  the  election  of  the  trus- 
tee, and  he  is  entitled  to  recover  the  same  from  the  defendant. 

What  I  have  said  as  to  the  Searles  note  applies  likewise  to  the 
note  referred  to  in  the  second  cause  of  action  alleged  in  the  com- 
plaint. It  seems  to  me  that  it  must  be  perfectly  apparent  that  to 
snstain  the  contention  of  the  appellant  is  to  set  a  precedent  by  whldt 
the  provisions  of  the  bankrupt  act  as  to  undue  preference  can  be 
readUy  defeated.  The  ease  and  simplicity  with  which  an  insolvent 
could  transfer  his  property  for  the  benefit  of  a  favored  creditor  would 
invite  evasion  of  the  law,  and  utterly  defeat  its  intent  It  follows 
that  the  interlocutory  judgment  sustaining  the  demurrer  should  be 
reversed,  with  costs. 

Judgment  sustaining  the  demurrer  reversed,  with  costs,  with  leave 
to  the  defendant  to  plead  over,  upon  payment  of  such  costs,  within  20 
days.  All  concur. 
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iSnpreme  Gonrt,  Appellate  DItIbIoii,  First  Department  December  IB.  1899.) 

1.  CoHTBACTB— Breach— Mb  AS  ORE  of  Damageb. 

Where  the  owner  agreed  to  furnish  a  contractor  with  a  place  to  store 
brick  pending  their  uae  in  the  erection  of  a  tmlldlng,  the  measure  of  dam- 
ages, the  contractor  being  forced  to  remove  the  brick,  was  tbe  cost  of  re- 
moTlng  and  storing  them  until  needed. 

Sl  Bahk— QniEsnoK  ros  Jurt. 

A  complaint  alleged  that  defendant,  to  Induce  platntlEF  to  remove  brick 
from  premises  to  be  built  on  for  less  than  the  value  of  tbe  work,  fraudu- 
lently guarantied  that  tbe  brick  could  be  stored  on  a  vacant  lot  adjacent 
till  needed  In  the  building,  but  that  defendant  did  not  control  the  lot,  and 
that  plaintiff  was  compelled  to  remove  the  brick,  etc.  Defendant  denied 
the  representations  were  false,  or  made  to  induce  plalntlOF  to  do  the  work 
at  a  less  price,  etc.,  or  that  be  promised  to  guaranty  undisturbed  posses- 
don,  but  admitted  be  made  tbe  representations  believing  them  to  be  true; 
denied  tbat  plaintiff  relied  on  .them;  admitted  plaintiff  had  undertaken  the 
work  at  a  price  "somewhat"  less  than  Its  value.  Held,  that  It  was  error 
to  submit  the  question  of  damages  only,  notwithstanding  defendant  pleaded 
willingness  to  pay  any  damage  sostalaed;  the  nature  of  the  contract  being 
also  for  the  jury. 

8.  SAMB— CONSTBOCTfON. 

A  bnllding  contract  authorized  the  owner  to  make  "additions  to  or  omis- 
sions from  tbe  contract."   Held,  tbat  the  word  "omissions"  referred  to 
those  thli^  abandoned  and  left  out  of  the  contract,  and  not  to  sucb  as 
were  taken  from  the  contractor,  and  given  to  another  to  be  performed. 
<  Sakb. 

Tbe  measure  of  damages  for  being  deprived  of  pnrt  of  a  contract  is  not 
tbe  price  ^reed  on.  bat  the  profits  the  extractor  would  have  made  In  do- 
ing the  -vroA  at  an  agreed  price. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Patrick  Oallagher  against  Jacob  Hirah.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  a  new  trial,  defendant  ap- 
peals. Beversed. 

Argued  before  VAN  HBTJNT,  P.  J.,  and  BAKRETT,  BUMSEY, 

Mclaughlin,  and  ingrah^m,  jj. 

C  Norwood,  for  appellant. 
L.  L.  Kellogg,  for  respondent. 

VAN  BRUNT,  P.  J.  The  complaint  alleged  three  causes  of  action. 
,  For  a  first  caase  of  action  the  plaintiff  alleged  that  the  defendant, 
being  the  owner  of  certain  premises  known  as  "Nos.  3  and  5  West 
Eighteenth  Street"  in  the  city  of  New  York,  entered  into  a  contract 
with  the  plaintiff  to  do  the  excavation  and  mason  work  and  to  con- 
fltrnct  the  walls  of  a  new  bnilding  to  be  erected  thereon;  tbat,  tbe 
plaintiff  being  about  to  enter  npon  said  work  of  excavation  and  con- 
strnction,  the  d^endant  employed  the  plaintiff  to  remove  a  large 
qnantity  of  bricks  and  materials  then  upon  the  said  premises  by 
reason  of  the  demolition  of  certain  old  bnildings  thereon ;  that,  for 
the  purpose  of  inducing  the  plaintiff  to  remove  said  brick,  etc.,  for 
a  price  less  than  the  fair  and  reasonable  value  of  the  work,  the  de- 
fendant represented  to  the  {daintiff,  and  promised  and  agreed  with 
the  plaintiff,  that  such  brick  and  other  material  could  be  stored  and 
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remain  upon  a  vacant  lot  immediately  westerly  from  and  adjacent 
to  the  said  premises  during  the  period  required  for  the  construction 
of  such  new  building  by  the  defendant,  and  that  the  d^endant  go&r- 
antied  to  the  plaintiff  the  andistarbed  possession  of  such  adjacent 
lot  for  such  purpose  and  during  such  period,  and  agreed  that  the 
l^aintifF,  in  the  construction  of  ^e  new  building,  should  be  at  liberty 
to  use  from  such  brick  a  large  quantity  of  good  and  sound  brick:  in 
the  erection  of  the  walls  of  the  new  building;  that,  relying  upon 
such  representations  of  the  defendant,  the  plaintiff  undertook  to  re- 
move such  brick  and  material  from  tiie  premises  of  the  defendant, 
to  store  the  same  upon  such  adjacent  lot,  to  select  and  use  there- 
from such  sound  and  suitable  brick  as  could  [ffc^riy  be  used  in  the 
constmction  of  such  new  building,  and  altimatdy  to  femove  from 
such  premises  all  of  such  brick  and  oth&i  material  for  the  sum  of 
f400;  that  such  sum  of  |400  was  much  less  than  the  actual  value  of 
such  proposed  work  of  removal  of  said  material;  that  the  plaintiff, 
in  consideration  of  said  representations,  promises,  and  agreements 
of  .the  defendant,  and  of  the  benefits  which  would  result  to  him,  un- 
dertook such  work  of  removal  at  a  price  far  less  than  the  actual 
value  thereof;  that,  pursuant  to  such  emi^oyment,  the  i^aintifF  re- 
moved said  brick,  and  stored  them  upon  the  said  adjacent  lot,  but 
that  the  representations  of  the  defendant  were  in  fact  nntroe,  and 
he  did  not  control  the  said  lot  used  by  the  plaintifl  as  such  place 
of  storage,  and  was  unable  to  assure  to  the  plaintifl  the  free  nae 
or  the  undisturbed  posseBsion  thereof;  that  the  plaintiff  was  re- 
quired to  and  did  remove  a  quantity  of  brick  and  material  from  such 
lot,  and  was  thereby  hindered  and  prevented  from  using  about 
300,000  of  good,  sound,  and  suitable  brick  so  accumulated  and  stored 
by  the  plaintiff  in  and  about  said  work  of  construction,  all  of  which 
he  could  have  so  used  if  said  representations  had  been  true;  and  that 
the  plaintiff  thereby  sustained  damage  in  the  sum  of  f900  and  in- 
terest.  Ihe  second  cause  of  action  having  been  dismissed  at  the 
opening  of  the  trial,  it  is  not  necessary  to  consider  the  same  further. 
The  third  cause  of  action  was  for  tile  last  installment  of  93,100  doe 
under  the  contract,  and  for  $G38.38  for  extra  work.    The  answer  of 
the  defendant  denied  that  for  the  purpose  of  inducing  the  plaintiff 
to  remove  the  brick  and  other  material  referred  to  in  the  first  para- 
graph of  the  complaint  for  a  price  less  than  the  fair  and  reasonable 
value  of  the  work  he  promised  and  agreed  with  the  plaintiff  that 
such  brick  and  other  material  could  be  stored  and  remain  uptm  a 
vacant  lot  immediately  westerly  from  and  adjacent  to  the  (H^emisea 
mentioned  in  the  com^^aint,  and  denied  that  he  {ffonuaed  or  vepre- 
sented  that  he  would  guaranty  to  the  plaintiff  the  undisturbed  poa- 
session  of  said  lot  for  such  purpose,  and  daring  such  period.  The 
defendant  admitted  that  he  did  represent  to  the  plaintiff  that  sacb 
brick  and  other  material  could  be  stored,  and  remain  upon  said  va- 
cant lot,  and  that  he  made  snch  representations  believing  them  to 
he  true;  and  he  admitted  that  in  consequence  of  such  representa- 
tions the  plaintiff  agreed  to  remove  such  brick  and  material  for  a 
price  leas  than  be  would  have  been  entitled  to  if  it  had  not  been  for 
such  representation.  The  defendant  denied  that  the  plaintifl,  rely- 
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ing  upon  the  representatiouB,  promiaea^  and  agreements  of  the  de- 
fendant set  forth  in  the  complaint,  did  undertake  to  remove  such 
brick,  and  to  store  the  same  upon  said  adjacent  lot;  but  admitted 
that  the  i^aintifC  did  rely  npcm  defendant's  representations  as  there- 
inbefore admitted,  and  that,  in  consequence  thereof,  he  did  under^ 
take  to  remore  such  brick  and  material  from  defendant's  premises, 
and  to  store  the  same  upon  said  adjacent  lot,  and  to  use  the  same 
as  allied  in  the  comi^int.  The  answer  denied  that  the  sum  of 
9400  was  much  less  than  the  actual  value  of  said  proposed  work  of 
removal,  and  denied  that  the  plaintiff,  in  consideration  of  the  repre- 
sentations ot  the  defendant,  undertook  such  work  of  removal  at  a 
price  far  less  than  the  actual  value  thereof,  although  the  defend- 
ant admitted  that  the  pUdntiff,  in  consideration  of  defendant's  rep- 
resentations ther^nbef<»e  admitted,  did  undertake  each  work  of  re- 
moval at  a  price  somewluit  less  than  the  actual  .value  thereof,  pro- 
vided the  idaintiff  had  had  the  use  of  such  adjacent  lot  for  the  pur- 
poses alleged  in  the  complaint.  The  answer  further  denied  that  the 
representations  made  by  d^endant  were  untrue,  and  that  the  plain- 
tiff was  hindered  from  using  300,000,  or  any  such  number,  of  brick 
so  stored  by  the  plaintiff,  Irat  a^iitted  that,  by  reason  of  the  fact 
that  he  was  deprived  of  the  use  of  such  lot,  he  was  obliged  to  re- 
move said  brick  from  said  lot,  and  alleged  that  he  had  no  knowl- 
edge or  infcHmation  sufficient  to  form  a  belief  as  to  the  amount  of 
brick  and  material  so  removed,  and  alleged  upon  information  and 
belief  that  the  plaintiff  used  or  sold  all  the  brick  and  material  so  re- 
moved by  him  in  and  about  the  construction  of  other  buildings  in 
the  city  of  New  York.  The  defendant  further  denied  that  the  plain- 
tiff had  suffered  damage  in  the  sum  of  9900,  or  any  such  sum,  but 
admitted  that  the  deprivation  of  the  use  of  said  lot  by  the  plaintiff 
for  the  purposes  allied  cost  the  plaintiff  some  damage,  in  that  the 
plaintiff  was  obliged  to  ranove  said  brick,  but  that  the  defendant 
had  no  knowlec^  or  information  sufficient  to  form  a  belief  as  to 
the  amount  of  such  damage,  but  that  the  defendant  had  at  all  times 
been,  and  then  was,  ready  and  willing  to  pay  such  dama^  wlien 
ascertained.  For  answer  as  to  the  third  cause  of  action  the  de> 
fendaut  denied  that  the  last  payment  specified  in  said  contract 
had  matured,  and  that  the  same  was  due  and  owing  to  the  plaintiff, 
and  denied  that  the  architects  had  unjustly  and  unreasonably  re* 
fnsed  to  furnish  a  certificate  to  the  {^ntiff  as  to  such  last  payment. 
The  answer  denied  that  the  said  sum  of  f3,100,  or  any  part  thereof, 
was  justly  due  and  owing  to  the  plaintiff,  and  also  denied  l^e  alle- 
gations in  respect  to  extra  woric  (except  a  porticm  thereof),  the  rea- 
sonable value  of  which  as  alleged  is  denied.  The  defendant  set  up 
a  counterclaim,  to  which  the  plaintiff  duly  replied. 

In  this  condition  of  the  pleadings,  upon  the  case  coming  on  for 
trial,  the  learned  court  below  held  that  the  plaintiff,  upon  the  ad- 
missions in  the  {headings,  could  recover  damages  for  the  losa  of  brick 
claimed  in  the  first  cause  of  action,  and  left  it  for  the  Jury  to  fix 
the  value  thereof,  and  charged  the  jury  that  for  this  sum  the  ^ain* 
tiff  was  entitied  to  reoover.  In  this,  we  think,  the  learned  court 
erred.  No  matter  it  the  agreement  between  these  parties  was  as  al- 
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leged  npon  the  part  of  the  plaintifF,  the  rale  of  damage  was  not  the 
valae  of  the  brick  which  the  plaintiff  had  placed  apon  theae  premises. 
It  seems  to  as  that,  at  most,  the  recovery  of  the  plaintiff  mast  have 
been  limited  to  what  it  would  have  cost  him  to  remove  and  store 
these  brick  for  the  purpose  of  holding  them  until  the  time  when  the 
bailding  should  be  readj  for  their  use  in  its  construction.  If  the 
plaintiff,  after  a  demand  for  the  possession  of  the  lot  upon  the  part 
of  the  owner,  had  allowed  the  brick  to  become  lost  because  of  his 
failure  to  remove  them,  that  does  not  make  the  defendant  in  any 
way  liable  for  the  loss  of  the  brick.  Even  under  the  allegations  of 
the  comidaint,  all  that  the  defendant  guarantied  to  do  was  to  fur- 
nish a  |dace  for  the  storage  of  the  brick.  If  he  did  not  furnish  that 
place,  and  the  plaintiff  was  compelled  to  procure  another  place,  the 
measure  of  damage  at  the  most  must  certainly  be  limited  to  what 
it  would  cost  to  remove  the  brick,  and  obtain  a  new  place  of  storage. 
The  court  also  seems  to  have  erred  in  refusing  to  submit  to  the 
jury  the  question  as  to  the  nature  of  the  contract  between  these 
parties.  The  contract,  as  alleged  hy  the  complaint,  was  denied  by 
the  answer,  and  an  understanding  or  agreement  of  a  different  nature 
was  alleged  therein;  and  it  was  a  question  for  the  jury  to  determine 
as  to  whether  there  had  been  any  snch  guaranty  as  would  entitle 
tiie  plaintiff  to  recover.  The  offer  in  the  answer  that  the  defendant 
was  willing  to  pay  whatever  dama^  the  plaintiff  had  sustained  by 
reason  of  the  representations  made  by  him  in  no  way  affected  tbe 
necessity  of  proof  as  to  the  nature  of  the  contract  in  order  that  the 
damages  might  properly  be  arrived  at.  It  would  seem,  anless  there 
was  an  absolute  nndertaking  upon  the  part  of  the  defendant,  that, 
without  proof  of  the  falsity  of  tiie  r^resentations  made  by  him,  no 
recovery  could  be  had.  All  the  quMtions  in  regard  to  the  nature  of 
the  contract  were,  ^yJ  the  court,  taken  from  the  jury,  and  they  were 
only,  allowed  to  assess  the  damage.  In  this,  we  think,  the  court 
erred, 

.  In  view  of  the  conclusion  at  which  we  have  arrived,  it  does  not 
seem  to  be  necessary  to  consider  the  question  as  to  the  errors  in  the 
admission  of  evidence  in  respect  to  the  number  of  brick. 

The  next  point  to  be  considered  relates  to  the  questions  arising 
under  the  third  cause  of  action,  which  was  brought  to  recover  for 
the  last  installment  of  f3,100  under  the  mason-work  contract,  and 
for  certain  extra  work.  Before  the  plaintiff  had  fully  comfdeted 
his  work  of  excavation  prdiminaiy  to  laying  the  foandation,  it  was 
discovered  that  the  soil  was  in  such  a  condition  that  it  was  not 
safe  to  erect  the  proposed  building  thereon,  and  that  it  would  be 
necessary  to  make  additional  excavations  before  the  plaintiff  could 
carry  out  his  contract  for  the  erection  of  the  buildings  upon  the 
premises.  Borings  were  made  to  enable  the  defendant  to  ascer- 
tain what  it  would  cost  to  do  the  extra  work,  and  by  order  of  the 
architect  the  work  was  stopped  until  the  defendant  should  decide 
what  to  do.  After  the  borings  were  made,  the  plaintiff  was  sent 
for,  and  sketches  were  given  to  him  to  estimate  tbe  cost  of  putting 
down  the  foundation  to  rock.  The  work  was  actually  stopped  on 
the  20th  of  June,  1895.   On  the  3d  of  July  the  plahitlfl  went  to  the 
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architect's  office  to  anbmit  liifl  estimate  for  the  additional  work,  and 
lie  was  told  that  they  were  waiting  for  an  estimate  from  another 
party  for  the  same  work.  In  about  15  minutes  a  letter  was  brought, 
and,  after  a  short  conference  between  the  architect  and  a  person 
who  was  interested  in  the  building  with  the  defendant,  they  told 
the  plaintiff  that  they  had  received  an  estimate  from  Sooysmith  & 
Co.  for  doing  this  work,  and  had  awarded  the  contract  to  them. 
The  plaintiff  then  resomed  his  work,  and  started  to  do  the  excavating 
called  for  by  his  contract.  He  had  resumed  but  a  few  days  when 
one  of  the  architects  told  him  he  would  have  to  stop  until  Sooysmith 
had  finished  the  work  for  which  they  had  been  given  the  contract. 
Sooysmith  &  Co.  thereupon  went  on  and  performed  the  additional 
work  of  excavation,  and  laid  the  foundations  up  to  the  point  from 
which  the  plan  originally  contemplated  that  the  plaintiff  should  com- 
mence his  work  of  construction.  In  doing  this  additional  work  of 
excavation,  etc.,  Sooysmith  &  Co.  necessarily  performed  part  of  the 
work  originally  included  under  the  plaintiff's  contract,  viz.  a  part  of 
the  plaintiffs  excavations,  and  a  part  of  the  shoring  and  under- 
pinning of  Obif^ering  Hall,  which  was  next  to  the  lot  in  question. 
Jt  is  claimed  upon  the  part  of  the  defendant  that  the  reasonable 
value  of  this  omitted  work  should  be  deducted  from  the  amount  due 
to  the  plaintiff,  and  the  plaintiff  claimed  that  there  should  be  no 
deduction,  because  the  defendant  had  not  pleaded  any  omission,  and, 
second,  because  the  def^idant  had  no  right  to  take  the  contract 
away  from  the  plaintiff,  and  give  it  to  Sooysmith  &  Co.  The  clause 
of  the  contract  under  which  tiie  defendant  bases  his  claim  that  that 
portion  of  the  work  which  was  originally  undertaken  to  be  done  by 
the  plaintiff  and  which  was  done  by  Sooysmith  &  Co.  in  making  the 
additional  excavations  and  laying  the  additional  foundations  should 
be  deducted  from  the  last  payment  reads  as  follows: 

"Third.  Should  the  owner,  at  any  time  during  the  progress  of  the  said  build- 
ing, i-equest  any  alteration,  deviation,  addltlonB,  or  omissions  from  the  said 
contract,  he  shall  be  at  liberty  to  do  so,  and  the  same  shall  In  no  way  affect 
or  make  void  the  contract,  but  will  be  added  or  deducted  from  the  amount  of 
the  contract,  as  the  same  may  be,  by  a  fair  and  I'easonnble  valuation." 

Upon  the  trial  it  was  claimed  upon  the  part  of  the  defendant  that 
the  {daintiff  had  consented  to  the  taking  away  of  this  work  and 
to  its  being  done  by  Sooysmith  &  Co.  This,  however,  the  idaintiff 
denied,  and  the  court  charged  the  jury  that  the  defendant  bad  no 
right  to  take  away  any  part  of  the  plaintiflFs  contract,  and  give  it  to 
another  without  ihe  plaintiff's  consent.  This,  we  think,  was  a  cor- 
rect  interpretation  of  the  clause  in  question.  It  is  evident  that 
under  the  word  'Emissions"  were  intended  to  be  included  those 
things  which  were  abandoned  and  left  out  of  the  plaintiff's  contract, 
and  not  snch  as  were  taken  out  of  the  plaintiff's  contract,  and  given 
to  another  to  be  performed.  The  word  "omissions"  did  not  mean 
omitted  from  the  plaintiff's  contract,  but  omitted  from  the  work, 
and  clearly  could  not  be  construed  to  have  allowed  the  defendant 
to  take  two-thirds  of  the  work  from  the  plaintiff,  and  then  compel 
him  to  perform  the  rest.  The  words  are,  "additions  or  omissions 
from  said  contract,"  evidently  meaning  additions  to  or  omisBions 
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from  the  work  to  be  done  under  eaid  contract,  which  clearly  nega- 
tives the  idea  that  they  were  intended  to  mean  that  the  defendant 
should  hare  the  right  to  omit  the  work  from  tihe  plaintiff's  contract, 
in  order  to  give  the  contract  to  another  to  do  the  same  thing.  We 
think,  however,  that  the  conrt  erred  in  its  instmction  to  the  jury 
as  to  the  rolfe  of  damage  under  these  circnmstaJices.  II  the  plaintiff 
was  not  required  to  do  the  work,  or  did  not  do  the  work,  he  cer- 
tainly was  not  entitled  to  recover  that  which  the  defendant  under 
the  contract  had  agreed  to  pay  for  such  work,  because  that  would 
not  be  the  amount  in  which  he  was  damaged;  but  he  would  be  en- 
titled to  recover  the  profit  he  would  have  made  in  doing  the  work 
at  the  price  mentioned  in  the  contract.  Its  court,  however,  charged, 
in  sabstance,  that  the  {flaintiff,  after  the  contract  was  taken  away 
without  his  consent,  was  entitled  to  recover  the  amount  called  for 
by  the  contract  upon  the  completion  of  the  work,  notwithstanding 
that  he  had  not  done  certain  parts  of  it,  because  it  was  done  by 
others  at  the  instance  of  the  defendant.  This  rule  of  damage  was 
clearly  erroneous,  as  it  was  giving  to  the  plaintiff  the  benefit  of  ex- 
penditures in  the  doing  of  the  work  which  he  had  not  made.  That 
this  was  the  intention  of  the  court  is  emphasized  by  the  last  instruc- 
tion given  to  the  jury,  in  which  the  court  says: 

"Under  the  facts  proved  in  this  case,  the  jury  con,  If  they  find  tor  the  plain- 
tiff tmder  the  third  cause  of  action  for  that  portion  dalmed  under  the  contract, 
onl7  find  the  Bum  of  fStlOO  and  Interest,  and  no  greater  or  less  anin.** 

As  already  suggested,  this  rule  of  damage  was  erroneous.  We 
think,  therefore,  that,  for  the  errors  committed,  there  ahould  be  a 
new  trial. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  alride  the  event.  All  concor. 


DISBBOW  V.  DISBBOW  et  aL 
(Supreme  Ooart,  Appellate  DlviBlon.  First  Department  December  IS,  1809.) 

1.  TbUBTKBS— RBMOTAIi— lu.  FsELIHa. 

A  troatee  may  be  removed  merely  becaiue  of  ill  feeling  between  *'h*w^f 
and  a  co-trustee  anA  the  oestnl  qne  tmst,  though  be  Is  guilty  of  no  mla- 
management  or  mlscondnct 

9.  8amb— AcooovTina. 

The  accounts  of  a  trustee  named  In  a  deed  by  heirs  to  take  charge  of 
Inherited  real  estate  should  not  be  surcharged  with  the  amount  <^  premiums 
paid  for  insurance  on  the  property  In  excess  of  Its  selling  valne,  where 
the  amoont  of  Inaorance  was  the  same  as  that  which  the  ancestor  and  heirs 
had  previously  procured,  and  the  property  had  not  depreciated  in  value. 

9.  Sauk. 

The  accounts  of  a  trustee  should  not  be  surcharged  with  the  amount  of 
penalties  Incurred  for  his  failure  to  pay  taxes  promptly,  where  the  failure 
was  occasioned  1^  the  cestui  que  trust's  demanding  and  obtaining  the  we 
of  funds  available  for  the  prompt  payment  of  taxes. 
4.  Bakk. 

The  fact  that  a  cestnl  qne  trust  of  r<«l  estate  objected  to  the  making  of 
repairs  thereon  by  the  trustee  will  not  prechide  the  trus^  from  receiving 
credit  for  the  expense  of  mch  repairs,  where  they  were  necesBaty  to  put 
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the  ^»pert7  la  a  tenanUMe  coDdltiOn.  amt  were  benefldal  to  the  eeetal 
que  trust 

5.  Bahb. 

Od  a  trustee's  accounting,  the  mere  fact  that  he  paid  more  for  repairs 
than  a  oefghbor  paid  for  similar  work  is  an  insutficient  grouod  for  aur- 
eharglng  hla  account  with  the  difference,  where  the  one  employed  to  malce 
tUe  repairs  testified  that  they  were  necessary,  and  that  the  sum  received 
by  him  was  reasonable,  and  the  trustee  produced  vouchers  showing  pay- 
ment 

6.  Sahb— £tiobncs. 

The  uncontradicted  testimony  of  a  trustee  appointed  to  take  care  of  real 
estate  that  he  had  paid  a  certain  sum  to  a  certain  person  for  repairs,  and 
that  such  repairs  w«'e  necessary  to  preserve  the  property,  and  that  be 
believed  the  price  charged  was  reasonable,  is  sufflcleut  to  Justify  an  allow- 
ance of  a  credit  for  such  sum,  where  the  voucher  showing  payment  Is 
produced,  without  further  proof  of  ^e  details  of  the  nature  of  tiie  zepairs. 

7.  SaUa— COKPESSATIOH. 

A  trustee  named  in  a  trust  deed  to  take  care  of  real  estate  is  entitled  to 
only  flncfa  compmsatloB  as  Is  allowed  to  enctrtors,  in  tlie  absence  of  any 
provfidon  In  the  deed  regulating  the  compenaaticm. 

6b  Tbcst  Dbxob— Pakol  Bviobkob. 

Fand  evideooe  that  the  grantor  in  a  trust  deed  agreed  that  the  tnistee 
might  have  a  certain  commission  Is  inadmlisiblet  u  tending  to  vaty  the 
terms  of  a  written  instrument 
Barrett.  J.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  hy  Sarah  M.  Disbrow  against  Griffin  B.  Diabrov  and  oth- 
ers. Judgment  for  jAaintiff,  and  certain  defendants  appeal.  Hodi- 
aed. 

Argued  before  VAJS  BRUNT,  P.  J.,  and  BARRETT,  RUMBEY, 
McLAUGHLIK,  and  INGRAHAM,  JJ. 

Jacob  F.  Miller,  for  appejUants. 
James  R.  Fancher,  for  respondent. 

McLaughlin,  J.  TIiIs  action  was  bronght  to  remove  the  defend- 
ants Griffin  and  George  Dislnrow  as  tmstees,  and  for  an  accounting 
bf.them,  and  to  have  a  trustee  aj^inted  in  their  place. 

Prior  to  November  1,  1693,  B^amin  D.  Disbrow  died,  leaving, 
him  snrriving,  this  plaintiff,  his  widow,  and  four  sons,  the  def«id- 
ants,  Griffin  B.,  Charles  A,  Robert  N.,  and  George  A.  Disbrow,  his 
only  heirs  at  law  and  next  of  kin.  He  left  a  will  in  and  by  which 
he  devised  all  of  his  property  to  his  son  Robert,  and  just  prior  to 
his  death  he  also  executed  and  delivered  to  Robert  a  deed  conveying 
to  him  all  of  his  real  estate.  The  probate  of  the  wUl  was  contested, 
and,  after  a  trial  had,  probate  was  refused.  Subsequently  an  ac- 
tion was  bron^t  to  set  aside  the  deed,  and,  while  this  action  was 
pending,  a  compromise  was  effected  between  all  of  the  parties  in- 
terested, wh»eby  the  defendant  Robert  K.  Disbrow  and  wife  exe- 
cuted a  trust  deed,  in  and  by  which  the  defendants  Griffin  and  George 
were  appointed  as  trnstees  to  take  charge  and  to  care  for  the  real 
estate  described  in  the  deed  to  Robert,  and  to  pay  to  the  plaintiff, 
during  her  lifetime,  the  net  income  therefrom.  At  her  death  the 
property  was  to  be  sold,  and  after  paying  to  Griffin  the  sum  of 
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f  7,148,  and  to  CharleB  the  sum  of  f 500,  snms  which  their  father  waa 
owing  them,  respectively,  at  the  time  of  liiB  death,  the  payment  of 
wliich  waa  postponed  by  consent  until  the  death  of  the  plaintiff,  the 
balance  was  to  be  divided  equally  between  QriiBn,  G«oi%e,  Robert, 
and  Charles.  In  parsoance  of  this  deed,  the  defendants  GrifBni  aud 
George  ent^ed  upon  the  execution  of  a  trust  committed  to  thein. 
Thereafter,  in  the  management  ot  the  property,  ill  feeling  sprang  up 
between  tiie  two  trustees,  and  the  defendant  Griffin  and  tiie  plain- 
tiff, which  Anally  culminated  in  the  plaintiff  bringing  this  action  to 
remove  both  trustees,  and  to  have  another  trustee'  substituted  in 
their  place.  The  learned  justice,  sitting  at  special  term,  after  a 
trial  had,  reached  the. conclusion,  as  a^^ars  from  his  opinion,  that 
the  trust  had  been  improperly  administered  because  of  the  "feeling 
of  hostility  between  the  two  trustees,"  and  for  that  reasfm,  if  no 
other,  they  should  be  removed 

After  a  careful  consideration  of  the  record  before  us,  we  are  en- 
tirely satined  that  the  concluBion  reached  the  leanwd  justice  is 
right.  The  defendant  Griffin,  in  the  discharge  of  his  duties  as  tms- 
tee,  acted  in  not  only  an  arbitrary  and  offensive  manner  with  his  co- 
trustee,  but  he  failed  to  treat  his  mother,  this  plaintiff,  with  the  re- 
spect due  her,  not  only  as  his  mother,  but  as  one  having  the  prin- 
cipal interest  in  the  trust  property.  He  to<ric  the  entire  management 
of  the  property  into  his  own  hands,  and  treated  with  contempt  rea- 
sonable requests  made  by  his  co-trustee  and  the  plaintiff  in  reference 
to  what  he  was  doing.  His  acts  were  such  ttiat  it  is  not  at  all  sur- 
prising that  the  plaintiff  became  susi^cioas  of  him,  doubted  his  in- 
tegrity, and  finally  asked  for  his  removal.  Keitiier  is  it  at  all  sur- 
prising that  bitter  feeling  wfw  engendered  between  him  and  his  co- 
trustee. The  co-trustee,  under  the  trust  deed,  had  the  same  power 
aud  authority  as  to  the  property  that  he  had,  and  he  could  not  treat 
him  in  the  manner  disclosed  in  this  record  without  subjecting  him- 
self to  the  liability  of  being  removedi  for  this  cause  alone. 

There  is  no  doubt  but  that  the  supreme  court  has  tiie  power  to 
remove,  when  a  sufficient  cause  exists,  trustees  from  Hie  managu- 
ment  of  trust  estates,  and  the  exercise  of  this  power  does  not  neces- 
sarily d^nd  upon  proof  of  actual  mismanagement,  misconduct,  or 
dishonesty  of  the  trustees.  Whenever  the  cmurt  can  see  Uiat  inhar- 
monious or  unfriendly  relations  exist  between  the  tmstees,  or  be- 
tween them  and  the  cestui  que  trust,  and  that  by  reason  of  such  in- 
harmonious and  unfriendly  relations  material  injury  may  and  is 
likely  to  result  to  the  trust  estate,  it  will  exercise  the  power  wliich 
it  has,  and,  to  prevent  that  injury,  it  will  remove  one,  or,  if  the  in- 
terest of  the  estate  requires  it,  all,  of  the  trustees.  Ttis  principle  is 
very  clearly  stated  by  Mr.  Justice  Gray  in  the  o|Hnion  delivered  by 
him  in  May  v.  May,  167  U.  S.  310, 17  Sup.  Ct.  824,  42  L.  Ed.  179.  He 
said: 

"The  power  of  a  court  of  equity  to  remove  a  trustee,  and  to  substltnte  An- 
other lu  bis  place,  Is  Incidental  to  Its  paramo  ant  doty  to  see  that  trusts  are 
properly  executed,  and  property  be  merdaed  wboiever  said  state  of  lU 
ftfllng.  growing  out  of  his  behavior,  exists  between  the  tmsteea.  or  betwem 
the  tinstee  In  question  and  the  beneficiaries,  that  his  continuance  In  oflke 
would  be  detrimenial  to  the  execution  "of  che  trust,  even  If  for  no  other  leaaon 
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than  that  human  Inflrmity  wotOd  preTent  the  co-trustee  or  tbe  beneficiaries 
from  working  In  harmony  with  blm,  and  although  charges  of  misconduct 
ag^nst  him  are  either  not  made  out  or  are  greatly  eza^rated." 

In  Quackenboss  v.  Soutkwick,  41 N,  Y.  117,  Judge  Grover,  in  speak- 
ing of  a  truBtee  who  had  been  removed,  as  a  person  unsuitable  to 
execute  the  traet,  said: 

"If  this  ground  Is  soatained,  it  must  be  on  account  of  the  personal  rdationa 
of  the  two  acting  executors  aud  truste»,  and  of  the  relations  of  tbe  appel- 
lant to  those  Interested  In  the  estate,  and  not  upon  the  ground  of  any  defect 
of  capacity  or  Integrity,  as  there  Is  no  charge  of  the  latter.  The  case  shows 
tliat  there  have  been  differences  of  opinion  between  the  trustees,  relative  to 
selling  certain  portions  of  the  real  estate.  Tbese  differences  of  opinion  fumlsb 
no  more  ground  for  the  removal  ot  one  than  of  the  other,  and  I  tbhik  none 
for  the  removal  of  either.  •  *  *  But  it  does  appear  that  the  relations  be- 
tween the  appellant  and  his  co-trustee  (Quackenboss)  are  such  that  thiey  will 
not,  probably,  co-operate  in  dosing  the  trust  beneficially  to  those  Interested  in 
the  estate.  It  Is  not  very  material  to  Inquire  how  such  relations  originated  or 
by  whose  fault,  unless  such  inquiry  should,  of  itself,  disclose  that  the  conduct 
of  one  had  been  such  as  to  render  him  disqualified  to  act  as  trustee.  It  is  suffi- 
cient to  ascertain  the  fact  to  warrant  the  removal  of  one  and  the  appointment 
of  another  in  bis  place,  to  secure  the  faithful  performance  of  the  trust" 

See,  also,  Scott  v.  Rand,  118  Mass.  215;  Wilson  t.  Wilson,  145 
Mass.  490,  14  N.  E.  521;  2  Story,  Eq.  Jar.  §  1288. 

The  evidence  introduced  upon  the  trial  discloses  that  hostility  to 
a  marked  degree  exists  between  Griffin  and  Greorge,  and  also  between 
Griffin  and  this  plaintiff,  and  it  is  apparent  that  this  feeling  is  such 
as  to  prevent  the  hearty  co-operation  between  the  two  trostees  which 
should  be  present  in  order  that  they  may  properly  manage  property 
committed  to  them.  To  permit  them  to  act  as  troateee  would  tend, 
in  no  small  degree,  to  jeopardize  the  trust  estate,  and  to  defeat  the 
object  of  the  trust.  The  trial  court,  therefore,  properly  exercised 
the  power  which  it  had  by  removing  both  of  the  trustees,  and  ap- 
pointing another  in  their  place. 

We  are,  however,  of  the  opinion  that  the  account  of  Griffin  was 
erroneously  surcharged  with  certain  items:, 

(1)  Certain  sums  paid  for  insurance  the  referee  refused  to  allow, 
on  the  ground  that  the  property  was  insured  for  more  than  its 
selling  value,  and  that  Griffin  was  personally  liable,  he  having  ef- 
fected the  insurance  for  the  excessive  premium  paid,  to  the  amount 
of  f  15.67.  There  is  no  question  but  that  this  amount  was  actually 
paid  for  insurance  by  Griffin,  and,  in  answer  to  the  suggestion  that 
the  property  was  insured  for  more  than  its  selling  value,  it  was  made 
to  appear  that  the  amount  of  insurance  kept  upon  it  by  Griffin  was 
the  same  as  that  theretofore  kept  upon  it  by  Robert  under  the  deed 
to  him  from  his  father,  and  also  the  same  as  had  been  previously 
kept  upon  it  by  his  father.  It  did  not  clearly  appear  that  there 
had  been  any  substantial  depreciation  in  the  meantime  in  the  value 
of  the  property,  and  we  think  that  the  premiums  paid  should  have 
been  allowed. 

(2)  The  referee  refused  to  allow  Griffin  the  amount  of  f87.73  pen- 
alties incurred  by  him  in  not  paying  taxes  upon  the  trust  within  a 
specified  time.  It  does  not  appear,  at  the  time  the  taxes  became 
due,  whether  the  trustee  had  in  his  hands  funds  sufficient  to 
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paj  them  op  not.  It  however  does  appear  that  the  reason  why  the 
taxes  were  not  paid  sooner  than  they  were  was  because  the  {daintiff 
demanded  the  money  in  the  bands  of  Griffin  for  her  own  personal 
use,  and  informed  him  that  she  desired  it,  even  if  the  payment  of  the 
taxes  was  delayed.  Under  snch  circumstances,  i^e  is  not  in  a  po- 
sition to  complain  because  the  taxes  were  not  paid  at  an  earlier  date. 
We  think  this  item  shonld  have  been  allowed. 

(3)  A  portion  of  the  expenses  incurred  in  putting  gas  pipes  and 
fixtures  into  two  tenement  booses  was  also  disallowed.  We  think 
this  was  error.  The  plaintiff  and  the  trustee  Geoi^,  it  is  true,  ob- 
jected to  Orifitn's  incorring  the  expense  of  patting  in  the  gas  pipes 
and  fixtures;  but  it  appears  from  Griffin's  testimony,  and  it  is  not 
contradicted,  that  it  was  necessary  to  light  those  buildings  with 
■gas  in  order  to  secure  tenants  for  them.  He  actually  paid  the 
amount  claimed  in  his  bill  for  the  labor  and  materials  used  in  making 
these  changes.  It  is  true  these  alterations  may  be  r^;arded  as  a 
permanent  improTcment.  Nevertheless,  they  are  for  the  benefit  of 
the  plaintiff,  if  the  property  could  not  be  rented  without  them.  The 
referee  found  that  the  work  was  necessary,  and  was  beneficial  to  the 

'  cestni  que  tmst,  but  he  allowed  only  f  100  upon  the  sum  paid,  on  the 
ground  that  one  Bnme,  the  owner  of  similar  honses,  had  put  gas 
pipes  and  fixtures  into  his  building  at  a  cost  of  foO,  and  for  ti^at 

-  reason  the  referee  concluded  that  the  appelant  Griffin  should  only 
be  allowed  fSO  for  each  house.  It  is  unnecessary  to  detwmine 
whether  testimony  as  to  what  it  cost  Bume  to  put  gas  pipes  and 
fixtures  into  his  house  was  achnissible.  Even  conceding  that  it  was, 
it  did  not  justify  the  referee  in  charging  the  trustee  with  the  amount 

•«3^nded  by  him  in  excess  of  $100.  Vonchers  were  prodaced  show- 
ing an  actual  payment  of  the  amount  claimed.  The  persons  per- 
forming the  work  were  produced,  and  testified  that  the  charges  made 
were  fair  and  reasonable,  and  that  the  labor  was  actually  per- 
formed, and  the  materials  actually  furnished.  Proof  of  this  char- 
acter cannot  be  overcome  and  disregarded  by  the  fact  that  some  other 
person  had  the  same  or  similar  work  done  and  materials  fumi^ied  at 
a  less  price. 

(4)  The  referee  also  refused  to  allow  various  sums  paid  to  mechan- 
ics, painters,  carpenters,  etc.,  for  work  performed  and  materials  fur- 
nished, amounting  in  all  to  the  sum  of  $1,782.16.  We  think  this 
was  error.  The  trustee  actually  paid  out  this  amount  V<mdierfl 
for  tiie  exp^ditores  were  produced  before  the  referee,  and  every 
person  except  one  who  performed  the  work  or  furnished  the  mate- 
rials testified  that  the  work  had  actually  been  performed  or  the 
materials  furnished,  and  that  they  were  necessary  to  keep  the  {srem* 
ises  in  a  tenantable  condition,  and  that  the  same  was  worth  the 
amounts  charged.  It  seems  the  referee  refused  to  allow  these  items, 
upon  the  ground  that  the  trustee  had  failed  to  prove  the  exact  de- 
tails of  the  work  performed.  The  witness  Atwood,  who  had  been 
paid  $360.34,  testified  tliat  he  had  been  employed  upon  tiie  premises 
as  a  painter;  that  the  work  performed  by  him  waB  necessary,  be- 
cause of  the  poor  condition  of  the  buildings  and  the  injury  dode  to 
them  \ff  the  tenants;  and  that  the  price  charged  was  flair  and  rea- 
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■fionable.  Freedmao,  who  had  been  paid  f365.19,  and  Fciedlander, 
■who  had  been  paid  f 358,  also  painters,  teetifled,  in  Bubstance,  that 
■the  work  was  necessary  because  of  the  poor  condition  of  the  build- 
ing. Hejman,  a  lockunith  and  bell  hanger,  whose  voucher  ahowed 
a  payment  to  him  of  flOO.70,  testified  that  the  woric  was  for  neces- 
sary repairs,  and  that  the  prices  charged  were  fair  and  reasonable. 
Gorsen,  who  received  {485.80  for  carpenter  work,  testified  that  the 
work  which  he  performed  was  necessary,  and  the  i»'ice  charged  was 
reasonable.  Davis,  who  received  f78.70,  testified  that  the  work  per- 
formed by  him  was  necessai7,  and  that  the  price  charged  was  rea- 
sonable. The  peymento  made  to  these  different  persons  made  up 
.the  entire  amount  claimed,  except  f23.43  paid  to  Dewis.  Dewis 
was  not  called  as  a  witness,  but  the  trustee  testified,  and  his  testi- 
mony upon  this  subject  is  not  contradicted,  that  the  amount  paid  to 
Dewis  was  for  work  actually  performed  by  him,  and  which  was  nec- 
•^sary  in  order  to  preserve  the  property,  and  that  he  believed  the 
.prices  charged  were  fair  and  reasonable.  A  voucher  was  produced 
showing  payment.  As  to  this  item  it  should  have  been  allowed. 

(6)  The  referee  also  refused  to  allow  the  amount  paid'  to  Thomas 
McGall,  of  f 1,032.08,  for  {Aumbing,  except  to  the  extent  of  f95.08. 
We  think  this  was  error,  l^e  trustee  had  paid  to  McCall  the  full 
amount  claimed.  He  presented  a  voucher  showing  the  payment, 
and  McGall,  the  person  to  whom  the  money  was  paid,  was  produced, 
and  he  sw(»e  that  he  had  actually  received  that  amount  of  money 
for  work  performed  by  him  upon  the  trust  property,  and  it  was  rea- 
sonably worth  the  amoimt  which  he  had  charged;  that  the  work 
which  he  did  was  absolutdy  necessary  to  keep  the  premises  in  re- 
pair for  the  tenants;  that  a  large  amount  of  the  work  which  he  did 
was  rendered  necessary  by  reason  of  the  exposed  position  of  the 
plamUng  in  the  buildings. 

(6)  As  to  the  item  of  $5QG,  the  amount  claimed  for  commissions, 
we  think  the  referee  properly  disallowed  the  same.  There  is  no  pro- 
Tisiou  in  the  trust  deed  regulating  or  describing  the  compensation 
•of  the  trustees,  and  therefore  they  were,  if  entitled  to  anything,  only 
■entitled  to  the  fee-s  allowed  by  law  to  executors  or  administrators. 
Meachan  t.  Sternes,  9  Paige,  398;  In  re  Schell.  N.  Y.  265.  The 
trustee  attempted  to  prove,  in  order  to  justify  this  charge,  an  agree- 
ment between  himself  and  the  grantor,  to  the  effect  that  he  was  to 
be  allowed  5  per  cent,  commissions  on  the  amount  collected.  The 
agreement  which  he  sought  to  establish  was  an  oral  one,  and  the 
testimony  was  therefore  properly  excluded,  on  the  ground  that  it 
tended  to  alter,  modify,  and  contradict  the  terms  of  a  written  in- 
strument. 

The  interlocutory  judgment  should  be  affirmed,  and  the  final  judg- 
ment modified,  as  indicated  in  this  opinion,  and,  as  thus  modified, 
affirmed.  All  concur,  except  BABRETT,  J.,  who  dissents. 

BARRETT,  J.  I  cannot  concur  in  the  modification  of  the  Judg- 
ment by  allowing  the  trustee  the  sum  of  |1,782.16,  which  was  dis- 
allowed by  the  referee  and  the  court  below.  This  item  distinctly 
covered  betterments,  as  distinguished  from  repairs;  and,  even  if  it 
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could  be  treated  as  covering  repairB,  it  was  properly  diflallowed,  on- 
der  well-settled  princifdes.  There  wiia  not  a  particle  of  evidence 
tending  to  show  the  actual  necesBity  of  the  work  for  which  this 
sum  was  charged.  It  is  true  that  the  people  who  did  the  work,  and 
got  paid  for  it,  .very  naturally  expressed  the  opinion  that  it  was- 
necessary,  and  that  their  charges  were  reasonable.  But  that  will 
not  do.  The  trustee  was  bound  to  diow  the  facts  upon  which  these 
opinions  were  based.  The  burden  was  upon  him  of  showing  the 
necessity  for  the  work,  and  of  justifying  the  expenditure.  Not  a. 
detail  was  given,  not  a  fact  or  circumstance  proved,  to  warrant  bis- 
action  on  this  head.  He  relied  entirely  upon  the  testiinony  of  the 
very  workmen  and  mechanics  whom  he  employed.  The  real  condi- 
tion of  the  premises  was  not  shown,  nor  were  any  facts  and  circum- 
stances disclosed  with  regard  to  the  relation  of  their  condition  to- 
the  occupancy  and  current  income  derivable  therefrom.  The  item 
was  plainly  made  up  either  of  betterments  or  extravagant  repairs. 
At  aU  events,  there  were  no  facts  shown  from  which  the  just  dis- 
tinction between  betterments  and  really  necessary  repairs  could  be 
drawn.  With  some  hesitation,  I  concur  in  the  allowance  of  what 
was  expended  for  patting  in.  gas  and  for  plumbing,  although  tiie 
itms  on  this  head  are  certainly  large.  As  to  the  trustee's  commis- 
sions, I  agree  that  he  was  not  entitled  to  compensation  apart  from- 
the  statute;  and  he  certainly  was  not  entitled  to  compensation  un- 
der the  statute.  In  view  of  his  misconduct  throughout,  the  court 
could  not  properly  have  allowed  his  statutory  commissions.  While^ 
therefore,  concurring  unhesitatingly  in  the  afiSrmance  of  the  inter- 
locutory judgment  removing  this  trustee,  and  also  in  the  treatment 
of  several  of  the  items  allowed  and  disallowed  by  the  learned  referee,. 
I  am  compelled  to  dissent  from  the  modification  of  the  final  judg- 
ment in  the  single  particular  discussed. 


GBNNBUICH  et  al.  v.  VOIGT  et  aL 

(Supreme  Court,  Appellate  DItIbIod,  First  Department   December  15.  1899.> 

FaADDDivBnT  ConvETAKCES— Evidence. 

A  debtor  transferred  his  stock,  worth  fS.OOO,  to  bis  brother,  for  (1,500, 
which  the  brother  testified  was  made  up  of  loans  to  the  debtor  from  money 
which  he  had  saved  from  his  earnings,  and  debts  of  the  seller,  which  the 
brother  paid;  that  soon  after  the  transfer  he  started  another  store,  which 
he  placed  in  charge  of  the  seller,  but  no  profits  had  ever  been  torned  over. 
The  seller  corroborated  the  testimony,  and  stated  that  his  brother  had  paUt 
debts  as  part  of  the  consideration  for  the  transfer,  and  that  he  received  no 
salary  for  nmning  the  new  8^»e  except  snch  as  he  needed  for  his  family. 
He  stated  that  he  had  made  no  statement  to  a  commercial  agency,  which 
was  contradicted  by  two  witnesses,  who  testified  that  he  had  made  a" 
statement  that  he  owed  no  debts,  and  bad  12,500  Invested,  and  the  stoct 
valued  at  f2,000.  Shortly  before  the  transfer,  the  seller  closed  his  bank 
accounts,  which  previously  showed  deposits  amounting  to  over  $1,000  a 
month,  and  bis  bank  l>ooks  disappeared.  Beld  that,  the  consideration  for 
the  transfer  being  Inadequate,  and  the  brother's  testimony  Improbable,  the 
finding  that  the  transfer  was  fraudulent  as  to  creditors  was  sustained  by 
the  evidence. 
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Ai^teal  from  special  term. 

Action  by  George  Gennerich  and  others  against  John  Voigt  and 
■another.  From  a  judgment  for  defendants,  plaintiffs  appeal.  Be- 
versed. 

The  plaintiffs,  as  Judgment  creditors  ot  the  defendant  John  Volgt,  seek  to 
set  aside,  on  the  ground  of  cousplracy ,  fraud,  and  waut  of  consideration,  a  bill 
of  sale  given  by  blm  on  January  IS.  1898,  to  his  brother,  the  defendant  Wil- 
liam Volgt,  tran«Cerrlng  title  to  the  property,  fixtures,  and  good  will  of  a 
grocery  store  at  1116  Park  areaue  for  an  alleged  consideration  of  fl.600;  and 
jimong  the  allegations  of  the  complaint  it  is  stated  that  the  value  of  the  proi>- 
erty  transferred  was  "upwards  of  the  sum  of  $3,000."  The  answers  of  the 
-def^dants  are  similar,  and.  besides  denying  any  fraud  In  the  making  of  the 
bill  of  sale,  and  alleging  that  the  same  was  founded  upon  a  good  and  valuable 
consideration,  they  contain  the  statement  that  certain  allegations  of  the  com- 
plaint are  admitted,  saving  "the  allegation  that  the  property  therein  described 
as  belonging  to  the  defendant  John  Volgt  was  worth  upwards  of  the  sum  of 
$3,000."  The  bill  of  sale  Itself  recites,  In  addition  to  the  general  statement  and 
the  consideration  mentioned,  that  "It  Is  agreed  that  said  John  Volgt  shall  pay 
«11  Ind^tednesB  now  existing,  and  receive  all  dues  now  owing  on  any  artlde 
or  thing  or  on  ttie  books  of  or  belonging  to  the  said  business."  William  Voigt 
lestlfied:  That,  after  coming  to  this  country,  12  years  ago,  he  worked  as  a 
grocery  boy  for  bis  twotber,  John,  in  his  store  at  Seventy-Seventh  street,  and 
in  1891,  when  the  store  was  started,  loaned  him  $450,  taken  from  the  Union 
Dime  Savings  Bank,  where  It  was  deposited,  which,  he  stated,  was  saved  from 
bis  earnings.  That  he  thereafter  loaned  his  brother  the  following  sums:  In 
1893,  $36;  In  ISM,  $S0:  In  1806,  $500;  In  May,  1807,  $90;  in  June,  1897,  $100; 
in  July.  1807,  $25;  In  August.  1897,  $50:  In  September.  1887.  $100;  in  Novem- 
ber. 1897.  $10;  and  In  January.  1888,  $100,— making  a  total  of  $1,501.  That 
no  receipts  were  given  to  blm  for  these  moneys,  nor  any  notes,  and  that  he  had 
no  memorandum,  except  entries  made  In  a  little  book  when  the  loans  were  given. 
That  in  April.  1886,  be  purchased  for  himself  a  grocery  business  In  lOSd  street, 
for  which  he  paid  $1,675,  half  in  cash  and  half  In  notes,  which  were  signed  by 
bis  brother.  John,  and  a  Mr.  White,  which  notes,  however,  he  had  to  meet. 
That  in  January,  1898,  when  the  transfer  of  the  Park  avenue  store  took  place, 
he  refused  to  give  John  money  which  was  needed  to  pay  rent  due,  unless  the  * 
bill  of  sale  were  made.  That  immediately  thereafter  the  store  was  turned  over 
to  Mr.  WUte.  as  the  representatlTe  of  J.  H.  Mohlman  &  Oo..  to  enable  thm  to 
satisfy  a  claim  against  John  amounting  to  about  $900.  and  that  later  be  realised 
about  $300  on  what  was  left.  That,  soon  after,  he  started  a  store  at  Twentieth 
street,  and  that  bis  brother,  whom  he  made  general  manager  of  It,  has  since 
been  in  full  charge  and  has  turned  over  no  money,  profits,  or  account.  John 
Volgt  testified  that  he  went  Into  the  grocery  business  on  Seventy-Seventh 
street  In  1881,  and  that  his  brother  WllUam  was  then  his  clerk,  receiving  $26 
a  month  and  bis  board;  that  he  sold  this  store  In  April,  1896,  for  $3,500,  half 
cash  and  half  notes,  and  paid  all  his  creditors;  that  he  had  kept  a  bank  ac- 
count since  1883  In  the  YorlcvlUe  Bank,  bnt  has  no  bank  books,  and  does  not 
know  what  has  bectmie  of  tbem;  that  in  Jtme,  189S,  be  went  abroad  with  his 
family  for  three  months,  and  on  his  return  had  no  money  whatevtf,  but, 
borrowing  $400  from  his  brother  and  giving  notes,  he  purchased  the  Park  ave- 
nue store  for  $1,200;  that  when  the  bill  of  sale  was  made  to  his  brother  It  was 
agreed  that,  after  taking  enough  to  cover  the  loans,  his  brother  was  to  pay 
what  was  left  to  creditors;  tbat,  after  the  transfer,  be  purchased  the  store 
at  Ninetieth  street  In  his  brother's  name,  and  was  bis  manager  there,  receiving 
not  a  salary,  but  as  much  as  he  needed  for  bis  family;  that  the  statement  made 
by  his  brother  as  to  the  loans  was  true;  that  he  did  not  recognize  Mr.  Wilson, 
a  commercial  agency  representative,  and  recalled  no  statement  made  to  him. 
and  that  he  made  no  statement  to  the  plaintiffs  that  be  owed  no  money  ex- 
cepting to  tbem  and  to  J.  H.  Mohlman  ft  Co.  John  M.  Wilson  testified  that  he 
was  a  mercantile  agency  reporter:  tliat  be  bad  a  conversation  with  the  defend- 
ant John  Voigt  at  the  Park  avenue  store  In  December,  1896,  when  the  defend- 
ant stated  to  him— as  he  had  never  done  before  on  his  previous  vlslta— that 
iw  had  $3,600  ISTested.  and  no  liabilities;  tbat  be  then  and  there  made  a 
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memoraDdum  of  this  statement,  and  then  estnuated  tbe  stock  in  the  stwe  tO' 
be  worth  f2,000,  without  the  fixtures.  Henry  Von  Bremen  testified  diat  in: 
December,  1897,  John  Volgt  told  bim  to  conTersntion,  when  asked  as  to  bis 
credit,  that  he  did  not  owe  a  cent  to  anybody  but  J.  H.  Mohhnan  &  Co.  and 
tbe  plalntUEs;  that,  after  the  transfer  of  the  grocery  store,  he  was  told  by  Wil- 
liam that  John  had  given  him  a  bill  of  sale  of  It,  but  that  Mr.  White  was  in 
possession  of  It  In  order  to  satisfy  the  claim  of  J.  H.  Mohlman  &  Co.  of  about 
¥800,  after  which  the  property  was  to  be*  returned  to  enable  him  to  obtain  hla 
own  claim  of  $1,000  for  borrowed  money.  The  complaint  was  dismissed  on  the 
ground  that  the  plaintiffs  bad  not  sustained  the  burden  Imposed  upon  them  of 
establishing  that  the  bill  of  sale  was  frauclulent.  From  the  Judgment  so  en- 
tered, the  plaintiffs  appeal. 

Argned  before  VAJS  BBCm,  P.  and  BABECE^,  BUMBBY, 
PATTERSON,  and  O'BRIEN,  JJ. 

Arthur  Furber,  for  appellants. 
Oromwell  G.  M&cj,  for  respondents. 

O'BBIEK,  J.  We  think,  from  the  evidence,  that  the  plaintiffs 
fairly  sustained  the  burden  placed  upon  them  of  showing  that  tbe 
bill  of  sale  sought  to  be  set  aside  was  given  to  hinder,  delay,  and 
defraud  creditors.  As  to  the  value  of  the  property  transferred,  it 
will  be  noticed  that  the  allegation  of  the  complaint  is  that  the  prop- 
erty was  worth  upwards  of  |3,000,  and  this  is  not  ^nied  by  the  an- 
swers; so  that,  even  if  we  conclude  that  the  consideration  of  f  1,500 
named  in  the  bill  of  sale  was  actually  advanced,  it  was  an  inade- 
quate price  for  the  property.  Hie  defendants  at  the  trial  sought 
to  show — notwithstanding  the  exju'ess  words  of  the  bill  of  sale  that 
John  was  to  "pay  all  indebtedness"  existing — that  it  was  agreed 
when  the  transfer  took  jiace  that  William,  after  satisfying  his  claim, 
was  to  pay  to  the  creditors  what  was  due  them  from  the  assets  re- 
maining. Had. such  an  agreement  been  contained  in  the  bill  of  sale, 
it  would,  in  effect,  have  been  a  general  as^gnment  for  the  benefit  of 
creditors,  and,  not  comjdying  with  tbe  statute  permitting  such  as- 
signments, would  have  beoi  void.  Regarding  the  transaction  not 
as  a  general  assignment  for  the  benefit  of  creditors,  we  may  infer 
from  the  conduct  of  the  parties  that  the  plan  adopted  was  really 
one  to  permit  J.  H.  Mohlman  &  Co.  to  obtain  the  amount  due  tliem, 
to  the  exclusion  of  other  creditors,  and  reserve  the  balance  for  Wil- 
liam Voigt  in  payment  of  alleged  loans.  • 

There  is  in  evidence  no  memorandum  or  receipt  or  bank  book  of 
either  of  tbe  defendants,  which,  if  produced,  would  have  been  of 
great  value  in  support  of  their  claim  that  the  loans  w^  made. 
There  is,  besides,  an  inherent  Improbability  in  tlieir  statements.  It 
seems  improbable,  when  working  for  his  brotho*  at  such  a  small 
salary,  that  William  would  have  available  f450  to  make  the  first 
loan  claimed.  Similarly,  that  John,  after  selling  out  his  business 
in  1896,  when,  in  his  own  words,  he  "paid  all  his  creditors,"  should 
still  be  indebted  to  William, — especially  at  a  time  when  William 
was  still  in  debt  for  the  new  grocery  store  on  102d  street,  which  he 
had  purchased  partly  on  John's  credit;  that  he  should  go  abroad 
with  his  family  for  tiiree  months,  and  return  penniless,  and  at  once 
obtain  from  WllUam  f 400  with  which  to  enter  bosiness  again.  It 
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vfll  be  noticed  that  John's  credit  was  the  better,  for  his  name  was 
signed  to  the  notes  which  William  was  to  pay.  And  it  is  significant 
that  just  before  the  transfer  the  account  in  the  YorkvlUe  Bank  was 
closed,  and  the  bank  books  unaccountably  disappeared,  although 
the  record  of  deposits  would  indicate  an  even  and  prosperoos  busi- 
ness, with  receipts  averaging  at  least  |1,100  for  months  prior  to 
the  time  deposits  ceased.  We  have,  besides,  the  testimony  of  two 
witnesses,  opposed  to  that  of  John  Voigt,  that  before  the  transfer 
be  stated  to  one,  in  December,  1896,  that  he  had  no  liabilities,  and 
in  December,  1897,  to  the  other,  that  his  only  indebtedness  was  to 
the  plaintiffs  and  to  J.  H.  Hohlman  &  Co.  One  of  these  witnesses 
is  a  reporter  of  a  mercantile  agency,  having  no  direct  interest  in- 
volved, who  had  made  previous  visits  to  the  store,  but  whom  the  de- 
fendant said  he  did  not  even  recognize.  The  reporter's  testimony 
that  the  stock  alone  was  worth  about  f2,000  is  another  proof  that 
the  consideration  named  in  the  bill  of  sale  was  inadequate.  And 
that  the  sum  stated  of  |1,500  was  accurate,  if  any  amount  was  due, 
is  rendered  doubtful  by  the  plaintiffs'  testimony  that  William  men- 
tioned f 1,000  as  the  total  sum  borrowed.  Our  conclusion  that  the 
plan  was  one  to  defafand  creditors  is  founded  not  only  on  what  had 
taken  place  prior  to  the  making  of  the  bill  of  sale,  itB  terms,  and 
the  circumstances  at  the  time  it  was  given,  but  also  by  the  subse- 
qnent  conduct  of  the  defendants.  Within  a  short  time  we  find  John 
in  possession  of  a  store  at  Ninetieth  street,  conducting  it  in  the  name 
of  his  brother,  but  alone  familiar  with  its  management,  rendering 
no  account  whatever,  and  withdrawing  from  it  such  money  as  he 
pleased.  We  think  that  the  only  inference  dedncible  from  the  evi- 
dence is  that  the  giving  of  the  bill  of  sale  was  a  scheme  to  hinder, 
delay,  and  defraud  creditors,  and  that  it  was  error  for  the  court 
below  to  dismiss  the  complaint. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellants  to  abide  the  event.  All  concur. 


TIPTEGIIOVE  et  aL  v.  SCHWARZWAELDER  et  aL 

(Sapreme  Court,  Appellate  Division,  First  Department    December  8,  1899.) 

1.  Corporations— FiiJitG  Ankual  Rbfobt. 

Ijws  1802,  c.  088,  i  30,  requiring  every  stock  corporation  except  mon- 
eyed and  railroad  corporations  to  make  an  annual  report,  and  file  It  In  the 
otHce  of  the  county  clerk  where  its  principal  business  office  may  be  located, 
was  complied  with  where  the  report  was  filed  In  the  county  where  the 
principal  buslDeas  office  was  In  fact  located,  though  the  certificate  of  In- 
cotporatloD  located  It,  as  the  law  required.  In  a  different  caaatj,  from  whidi 
It  was  afterwards  iegal^  removed. 

flL  Bakb— DraBCTOKs— Pbbsonal  Liabilitt—Actiok  to  Enforcb. 

In  an  action  to  enforce  the  personal  liability  of  directors  of  a  corporation 
for  Its  failnre  to  file  an  annual  report,  as  required  by  Laws  1892.  c  6^  1 
80,  in  the  county  where  its  principal  business  office  was  located,  the  validity 
of  the  corporatlon'B  act  in  changing  such  office  cotitd  not  be  qneMioned. 

CBrlen  and  Patterson,  JJ.,  dissenting. 

Appeal  firom  trial  term>  New  York  county. 
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Action  hj  William  C.  Uptegrove  and  another  against  William 
O.  Schwarzwaelder  and  others.  Judgment  for  plaintiffs,  and  defeud- 
ants  aj^ieal.  Beversed. 

Argned  before  VAN  BBUKT,  P.  J.,  McLAUGHUN,  PATTESSOiX, 
O'BRIEN,  and  INGBAHAM,  JJ. 

Almet  R.  Lataon,  for  appellants. 
D.  M,  Porter,  for  respondents. 

INGRABAM,  J.  The  action  is  brought  to  recover  from  the  de- 
fendants, directors  of  a  domestic  corporation,  on  indebtedness  of 
the  corporation  because  of  a  failure  of  the  corporation  to  file  a 
report  in  the  offlra  of  the  clerk  of  the  county  of  Ulster.  The  action 
was  tried  by  the  court  without  a  jury.  This  appeal  was  heard  upon 
the  judgment  roll,  no  "case"  having  been  made;  and  the  only  ques- 
tion is  whether,  upon  the  facts  found  by  the  court  below,  the  jdain- 
tiffs  are  entitled  to  judgment.  The  court  found  that  during  the 
whole  of  the  year  1896,  and  including  the  30th  of  January,  1897, 
William  Schwarzwaelder  &  Go.  was  a  domestic  stock  corporation 
organized  nnder  and  pursuant  to  the  laws  of  the  state  of  New  York, 
and  was  then  and  there  neither  a  moneyed  nor  a  railroad  corpora- 
tion, and  was  not  then  and  there  doing  business  without  the  United 
States,  and  that  tibe  defendants  were  directors  of  the  said  corpora- 
tion; that  the  certificate  of  incorporation  of  the  said  corporation, 
which  was  filed  on  May  9, 1893,  designated  Chichester,  Ulster  county, 
in  the  state  of  New  York,  as  the  location  of  its  principal  business 
office,  which  is  the  only  certificate  filed  designating  its  principal 
business  office;  that  the  said  corporation  did  not  at  any  time  daring 
the  year  1896  file  an  annual  report  as  of  the  1st  of  January,  189G, 
in  the  office  of  the  clerk  of  Ulster  county,  nor  did  it  at  any  time 
prior  to  the  1st  of  Jannary,  1897,  file  an  annual  retort  as  of  the 
Ist  of  January,  1897,  in  the  office  of  the  clerk  of  Ulster  county,  nor 
did  the  defendants,  or  either  of  them,  make  a  certificate  in  lien  of 
such  annual  report  at  any  times  during  the  years  1896  and  1897, 
and  file  the  same  in  the  office  of  the  secretary  of  state  of  New  York. 
By  section  30  of  the  stock  corporation  law  (chapter  688  of  the  Laws 
of  1892),  in  force  during  the  years  1896  and  1897,  it  is  provided 
that  every  stock  corporation,  except  moneyed  and  railroad  corpo- 
rations, sliall  annually,  dining  the  month  of  January,  or,  if  doing 
bosineSB  without  the  United  States,  before  the  1st  day  of  May, 
make  a  report  as  of  the  Ist  day  of  January,  which  report  shall  be 
signed  by  a  majority  of  its  directors,  and  didy  verified,  and  filed  In 
the  office  of  the  secretary  of  state  and  in  the  office  of  the  county 
clerk  of  the  county  where  its  principal  business  office  may  be  lo- 
cated. "If  such  report  is  not  so  made  and  filed,  all  the  directors 
of  the  corporation  shall  jointly  and  severally  be  personally  liable  for 
all  the  debts  of  the  corporation  then  existing,  and  for  all  contracted 
before  such  report  shall  be  made."  It  was  also  found  by  the  court 
that  in  the  month  of  July,  1895,  all  of  the  stockholders  of  the  cor- 
poration duly  met  at  the  office  of  their  counsel  in  tiie  city  of  New 
York,  and  nnanimonsly  adopted  a  resolution  substantially  as  fallows: 
"Hie  board  of  directors  are  hereby  authorised  to  change  the  prin- 
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cipal  basiness  office  of  thi»  corporation  from  Ghicfaester,  Ulster 
county,  to  the  ci^  and  county  of  New  York,-'  and  that  thereafter, 
and  upon  the  same  day,  all  of  the  directors  of  the  said  coiporation 
William  Bchwarzwaelder  &  Co.,  daly  met  at  the  same  place,  and 
unanimouBly  adopted  a  resolntion  snbBtantially  as  follows:  "The 
principal  business  office  of  this  corporation  is  hereby  changed  from 
Chichester,  Ulster  county,  to  the  city  and  county  of  New  York," 
but  that  no  certificate  to  that  effect  was  filed  either  in  Ulster  county 
or  in  New  York  county;  tiiat,  "leaving  out  of  consideration  any 
presumption  of  estoppel  due  to  the  contents  and  filing  of  the  certifi- 
cate of  incorporation  of  William  Schwarzwaelder  &  Co.,  that  at  the 
time  of  the  adoption  of  the  said  resolutions,  and  at  all  times  there- 
after, and  during  the  month  of  January,  1896,  the  business  of  the 
said  corp(M:ati<Hi  William  Bchwarzwaelder  &  Go.  was  principally  car- 
ried on  in  the  city  and  counly  of  New  York,  at  which  place,  as  a 
matter  of  fact,  the  principal  business  office  and  place  of  business  of 
the  said  corporation  was  located."  It  thns  appears  as  a  fact  that 
che  principal  business  office  of  the  corporation  was  located  in  the 
city  of  New  York,  its  principal  business  was  there  carried  on,  and 
that  the  corporation,  by  a  vote  of  its  stockholders  and  directors, 
had  declared  that  its  principal  business  office  should  be  there  located. 
Hie  coort  also  found  that  tiie  directors  of  the  said  corporation  made 
its  annual  report  in  due  foim  as  of  the  Ist  day  of  January,  1896, 
and  filed  the  same  in  the  office  of  the  clerk  of  the  city  and  county 
of  New  York  on  the  29th  day  of  January,  1896,  and  in  the  office  of 
the  secretary  of  state  of  New  York  on  the  31st  day  of  January, 
1896;  that  said  report  complied  with  the  law,  and  was  signed  by 
a  majority  of  tiie  directors  of  the  corporation,  and  was  verified  by 
the  oath  of  its  vice  president  and  treasurer. 

We  are  thns  presented  with  the  question  Aether  or  not  the  filing 
of  this  report  with  the  secretary'  of  state  and  in  Hie  office  of  the 
cleA  of  the  city  and  county  of  New  York  was  a  comi^ianoe  with 
section  30  of  the  stock  corporation  law,  before  referred  to.  The 
particular  statute  under  which  this  corporation  was  incorporated 
is  not  specified  in  the  pleading  or  in  the  decision.  The  business  cor- 
poration law  (chapter  691,  Laws  1892)  provides  that  the  certificate 
of  incorporation  of  a  corporation  organized  under  that  act  shall  con- 
tain the  "location  of  its  principal  business  office."  If  we  assume  that 
the  corporation  was  incorporated  under  the  business  corporation 
law,  we  have  this  provision  that  the  certificate  of  incorporation  shall 
contain  "the  locality  of  its  principal  business  office."  There  is  noth- 
ing in  this  act,  nor  is  there  any  provision  of  law  to  which  our  at- 
tention has  been  called,  that  prohibited  a  corporation  from  changing 
the  location  of  its  bnsineHi  office,  or  which  requires  that  the  place 
at  which  the  certificate  of  incorporation  stated  that  its  business  was 
to  be  transacted  should  be  considered  its  principal  place  of  busi- 
ness, notwithstanding  any  change  that,  as  a  matter  of  fact,  should 
take  place.  There  is  no  prohibition  as  to  an  actual  change  of  the 
locality  at  which  it  should  transact  the  principal  part  of  its  busi- 
ness. U  it  became  necessary  or  convenient  for  the  corporation  to 
change  its  ^ndpal  business  office  from  the  county  designated  in 
61N.Y.&-40 
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the  certificate  to  some  other  county  because  of  the  fact  that  the 

principal  part  of  its  business  is  transacted  in  the  latter  county, 
and  such  a  change  was  actually  effected,  ihere  la  no  express  stata- 
tory  provision  which  makes  the  locality  at  which  the  corporation 
as  a  fact  does  no  business  the  place  where  the  principal  buainess 
ofBce  of  the  corporation  must  be  located.   Where  a  corporation  does 
business  in  two  counties,  one  of  which  having  been  designated  in  its 
certificate  ot  incorporation  as  the  location  of  its  principal  bosinees 
office,  and  there  having  been  no  offlc^  diange  as  to  the  locality  ol  ita 
bu^ess  olHce,  it  has  been  held  that  the  principal  place  of  busiuesB  re- 
mains at  the  place  designated  in  the  certificate  of  incorporation.  Peo- 
ple V.  Barker,  87  Hun,  342,  34  N.  Y.  Supp.  269;  Transportation  Co.  v. 
Scheu,  19  N.  Y.  410.    What  was  said  in  those  cases,  however,  related 
to  the  domicile  of  the  corporation  for  the  purpose  of  taxation,  and 
there  was  no  evidence  that  the  corporation  had  by  any  corporate  act, 
or  as  a  fact,  changed  its  iwincipal  plaoe  of  busin«M.  We  have  pres^t- 
ed  in  this  case  an  entire]^  different  condition.  The  {daintifls  here  seek 
to  enforce  a  penalty  in^osed  upon  these  defendants  as  trustees  of  thia 
corporation  for  a  failure  of  the  corjKtration  to  file  a  report.  A  stat- 
ute imposing  a  penalty  must  be  strictiy  construed.   "Its  scope  should 
not  be  enlarged  by  construction  or  implication,  and  the  courts  should 
not  impose  the  penalty  except  in  cases  where  the  plain  language  of 
the  section  requires  it."   Whitaker  v.  Masterton,  106  N.  Y.  280,  12 
N.  E.  604.   The  provision  of  section  30  of  the  stock  corporation  law, 
now  nnd^  consideration,  does  not  specifically  refer  to  the  business 
office  named  in  the  certificate  of  incorporatim,  but  requires  that  liie 
certificate  must  be  filed  in  the  office  of  the  county  cleric  of  the  county 
where  the  principal  business  office  of  the  corporation  may  be  th^ 
located.   A  fair  construction  of  this  statute  would  be  that  it  referred 
to  the  business  office  of  the  corporation  as  a  fact,  and  not  to  a  busi- 
ness office  that  existed  because  of  a  presumption  that  arose  in  conse- 
quence of  the  insertion  of  a  locality  in  the  certificate  of  incorpora- 
tion.  It  was  found  as  a  fact  that  this  corporation,  by  a  vote  of  its 
stockholders  and  directora,  changed  its  principal  business  office  to 
the  city  of  New  York,  and,  as  a  fact,  that  from  that  time  forth  its 
[ffincipal  business  office  was  there  located.   There  is  nothing  in  the 
statute  regulating  corporations  which  prohibits  snch  official  action 
on  behalf  of  the  corporation.  The  corporation,  acting  through  its 
stockholders  and  directors,  as  a  matter  of  fact  changed  the  place  of 
its  principal  business  office  from  Ulster  county  to  New  York.  It 
was  not  prohibited  from  making  such  a  change,  and  I  can  see  no  rea- 
son why  such  action  should  be  held  to  be  illegal,  or  ineffectual  to  con- 
summate a  change  which,  as  a  matter  of  fact,  had  tak^  place.  That 
being  so,  the  statute  then  required  the  corporation  to  file  its  annual  I 
report  with  the  clerk  of  the  city  and  county  of  Kew  York  and  with 
the  secretary  of  state,  and  that  obligation  was  duly  complied  with. 
There  is  no  question  but  that  these  stockholders  and  directors  acted 
In  good  faith,  both  in  making  the  change  and  in  subsequently  filiog 
the  report  as  provided  by  law ;  and  it  would  seem  to  be  a  harsh  rule 
to  impose  upon  those  directors  a  liability  when  they  complied  with 
the  statute  according  to  its  terms,  and  filed  their  report  at  the  lo- 
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cality  where,  as  a  matter  of  fact,  their  principal  basineas  office'  was 
located,  bcause  in  their  certificate  of  incorporation,  filed  years  bfiloitv 
and  before  the  corporation  was  organized,  and  the  necessities  ol  the 
business  of  the  corpcvation  imdentood,  it  had  designated  a  diffe«eiit 
locality  as  that  in  which  its  principal  ofBce  ^ould  be  located.  The 
power  of  a  corporation  to  actually  change  its  place  of  bnsiness  frank 
one  portion  of  the  state  to  another  has  never  been  questioned,  and  the 
general  principle  that  a  cciporation  has,  under  the  geaerai  po«er» 
{granted  to  it,  all  incidental  powers  necessary  to  the  proper  traoMU- 
tion  of  its  bosinesa  not  expressly  prohibited  by  statute,  has  becni 
recognized  by  repeated  adjudications  of  the  courts  of  the  state,  and  1 
can  see  no  reason  why  an  act  of  the  corporation  in  thus  changing  its 
principal  business  office  was  invalid. 

It  may  also  be  said  that  the  principle  upon  which  the  case  of  Wal- 
lace &  Sons  V.  Walsh,  125  N.  Y.  32,  25  N.  E.  1076,  was  decided  i» 
equally  applicable  to  the  case  now  under  consideration.  In  that  caw 
the  corporation  attempted  to  reduce  the  number  of  its  trustees  bdoar 
that  fixed  by  its  certificate  of  incorporation,  but,  as  was  claimed 
by  the  jdaintifF,  failed  to  file  the  necessary  certificate,  and  that,  con- 
sequently, the  report  was  not  signed  by  the  number  of  trustees  whidk 
would  constitute  a  majority  of  those  legally  authorized.  It  was  held,, 
however: 

That,  as  tlie  report  was  signed  by  a  majorltr  of  the  de  facto  trustees,  th» 
statnte  was  compiled  with,  and  Chief  Justice  Ruger  said:  "The  purpose  of  the 
provision  of  the  statute  Is  to  Inform  the  public  and  those  Interested  In  ttie 
aifalrs  of  the  company  of  Its  financial  standing  and  condition  from  time  to- 
time.  And  when  such  Information  has  been  puhllsbed  In  good  faith,  in  tbe 
manner  and  form  pointed  out  by  the  statute,  the  trustees  bare  done  all  thai 
was  In  their  power  to  comply  with  the  provisions  of  the  statute,  and  to  avoid 
the  incurrence  of  a  penalty  for  the  nonperformance  of  the  duty  Imposed.  When 
a  board  of  trustees  In  fact  authorized  by  the  corporation,  and  havidg  possea- 
ston  (tf  its  property  and  f  ranchiBeB*  and  undisputed  coutr<d  in  the  management 
of  Its  affairs,  has  filed  and  published  within  the  time  limited  the  report  required 
by  the  statute,  certified  by  a  majority  of  such  board,  and  verified  by  the  pre^ 
dent,  It  has,  we  think,  compiled  with  the  letter  and  spirit  of  the  law.  It  Is  bo* 
competent,  we  think,  in  such  proceedings  as  this,  for  the  creditors  to  show,  wltt» 
a  view  of  creating  a  penalty  or  forfeiture,  that  some  of  the  acting  tnistec* 
were  not  diily  elected,  or  for  some  reason  were  disqualified  from  acting  as  sudb. 
trustees,  or  to  claim,  by  reason  of  a  nonperformance  or  an  irregularity  In  tbe 
performance  of  some  prior  duty  enjoined  upon  stockholders,  that  an  actbig 
board  of  trustees  was  not.  In  fact,  a  board  authorised  to  perform  tbe  gencnl. 
duties  required  of  them  as  agents  of  the  cwpwation."  That  la  an  actlMi  of 
this  character  the  plaintiff  could  not  question  the  validity  of  aa  act  of  the  cor- 
poration with  a  view  of  determining  whether  such  action  was  In  conformity 
with  the  law  controlling  the  corporation.  \ 

From  this  it  would  seem  that  the  validity  of  the  action  of  this  cor- 
poration in  changing  its  principal  business  office  could  not  be  inquired 
into  in  this  action. 

The  position  taken  by  the  plaintiffs  is  extremely  technieal^  and^ 
if  sustained^  would  impose  upon  these  defendants  a  severe  penalty 
because  they  misapprehended  the  power  of  the  corporation  in  relation 
to  the  establishment  of  its  principal  business  office  for  the  transactioo 
of  its  business.  That  there  was  not  an  intentional  violation  of  the 
statute  is  clear,  and  I  do  not  think  that  we  are  required  to  hold  that 
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there  was  a  technical  riolation  which  would  impose  a  penalty  upon 
the  defendants. 

I  think  that  the  judgment  ^ould  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event 

VAN  BRUNT,  P.  J.,  concurs. 

McLATJGHTiTN,  J.  I  concur  in  the  result  reached  by  Mr.  Justice 
INGRAHAM,  but  not  upon  all  of  the  grounds  assigned  by  him.  The 
case  comes  before  us  upon  the  judgment  roll  alone,  and  in  dispoBing 

of  the  question  presented  we  are,  of  course,  bound  by  the  findings  of 
fact  as  made  by  the  trial  court.  The  trial  court  found  as  a  fact  tbut 
in  the  month  of  July,  1895,  at  a  meeting  duly  called,  at  which  all  of 
the  Btockholders  were  present,  a  resolution  was  nnanimoosly  passed 
authorizing  and  directing  the  board  of  directors  to  change  the  prin- 
cipal business  office  of  the  corporation  from  Chichester,  Ulster  county, 
to  the  city  and  county  of  New  York,  and  that,  in  pnrsuance  of  such 
resolution,  the  board  of  directors,  on  the  same  day,  at  a  meeting  duly 
called,  unanimoosfy  passed  a  resoluti(m  making  the  change;  tliat 
from  the  month  of  July,  1895,  to  and  including  the  month  of  January, 
1896,  the  principal  business  office  of  the  corporation  was  in  fact  lo- 
cated in  the  city  and  county  of  New  York,  and  that  within  the  time 
provided  by  statute  the  defendants,  as  directors,  made  as  of  the  1st 
day  of  January,  1896,  the  annual  report  required  by  statute,  and  filed 
the  same  in  the  office  of  the  clerk  of  the  city  and  county  of  New  York, 
and  also  In  the  office  of  the  secretary  of  state.  It  is  unnecessary  for 
us  to  pass  upon  or  determine  how  or  in  what  way  the  principal  baai- 
ness  office  could  have  been  legally  changed.  All  that  we  are  called 
upon  to  decide  in  this  case,  and  all  that  it  is  necessary  to  decide,  is 
that,  under  the  findings  of  fact  as  made  by  the  trial  court,  the  defend- 
ants were  not  liable.  Under  the  findings  the  change  is  condnsive, 
and  neither  the  manner  of  making  it  nor  the  legality  of  the  procedure 
taken  can  be  inquired  into.  Wallace  &  Sons  v.  Walsh,  125  N.  Y.  26. 
25  N.  £.  1076.  The  directors  are  made  liable  for  the  debts  of  a  cor- 
poration, not  because  they  have  contracted  to  pay  them,  or  have 
agreed  to  assume  tiie  obligations  of  the  corporation,  but  solely  as  a 
penalty  for  failure  to  comply  with  the  provisions  of  the  statute.  Hie 
rule  is  well  settled  that  the  provisions  of  a  penal  statute  will  not  be 
extended  beyond  the  strict  letter  of  it,  neither  to  afford  r^ef  to  one 
seeking  to  take  advantage  of  its  provisions,  nor  to  bring  a  case  within 
its  meaning  which  is  not  clearly  embraced  both  within  the  letter  and 
spirit  of  it.  Wallace  &  Sons  v.  Walsh,  sapra;  Bonnell  v.  Griswold, 
80  N.  Y.  128.  In  Wallace  &  Sons  v.  Walsh,  supra,  the  stockholders 
of  a  corporation  voted  to  reduce  the  number  of  trustees  from  12  to 
9,  but  no  certificate  of  that  fact  was  filed  as  required  by  statute. 
After  this  attempted  change,  onfy  9  trustees  were  elected,  and  reports 
of  the  corporation  thereafter  made  were  si^ed  by  tban  a  ma- 
jority of  12.  It  was  there  claimed,  for  that  reason,  that  a  report  had 
not  been  made  as  required  by  law,  and  that  the  trustees  were  liable 
for  the  debts  of  the  corporation.  'Die  plaintiff  had  a  judgment, 
which  was  reversed     the  late  general  term,  and  what  the  conrt  of 
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appeals  said  in  affirming  the  reversal  is  quite  ai^licable  to  the  ques- 
tion here  presented.  Roger,  0.  in  deliTwing  the  opinion  of  the 
court,  said: 

"It  cannot,  we  think,  be  doubted  bnt  that  the  proceedings  referred  to,  con- 
cnrred  In  by  every  one  having  an  Interest  in  the  corporation  or  Its  affairs, 
effected  a  practical  reduction  of  the  nnmber  of  Its  trustees,  and  constituted  the 
nine  thereafter  elected  a  de  Jure  as  well  as  a  de  facto  board,  entitled  to  act  for 
the  corporation  in  transacting  Its  business  until  some  party  whose  Interests 
were  affected  should  raise  the  question  In  a  direct  proceeding  to  question  the 
ezMxdse  of  soch  authority.  Feeble  t.  Railway  Co.,  84  N.  Y.  MO.  Neither  the 
company,  nor  Its  tnuteeB,  nor  stockholders  could  have  been  beard  to  allege  in 
a  collateral  proceeding  the  invalidity  of  their  action  In  reducing  such  board,  or 
Its  want  of  authority  to  administer  the  general  affairs  of  the  corporation. 
Whatever  might  have  been  the  effect  upon  the  corporation  of  a  direct  proceed- 
ing by  the  attorney  general,  or  otherwise,  to  test  the  legality  of  their  action 
la  reducing  such  number,  or  by  doing  business  with  an  insufBclent  or  defective 
board,  we  thiulc  such  action  could  not  collaterally  be  assailed  and  tried  in  a 
proceeding  wherein  the  question  was  only  incidentally  Involved." 

I  am  ot  the  oinnion  that  the  conclusion  reached  b;  the  trial  court 
that  the  d^endants  were  liable  is  not  sustained  by  the  findings  of 
fact,  and  for  that  reaaon  the  judgment  should  be  reversed,  and  a  new 
trial  ordered. 

O^BBIEIN,  J.  (dissenting).  Upon  the  facts  the  court  below  found 
that: 

"Leaving  out  of  consideration  any  presumption  or  estoppel  due  to  the  con- 
tents and  flllng  of  the  certificate  of  Incorporation  of  William  Sdiwarzwaelder 
ft  Co.,  that  at  the  time  of  the  adoption  of  the  said  resoluUona  and  at  all  thiws 
tbereafter  and  during  the  month  of  January,  1896,  the  business  of  the  said 
corporation  William  Schwarcwa^er  &  Co.  was  principally  carried  on  In  the 
cify  and  county  of  New  Yoil£,  at  which  place,  as  a  matter  of  fact,  the  prlndpel 
bnslness  office  and  place  of  business  of  the  said  corporation  was  located;  but 
during  the  ^tire  corporate  existence  the  said  corporation  William  Schwars- 
waelder  &  Co.  had  a  factory  in  Cniidiester,  in  said  county  of  Ulster,  where  It 
employed  over  100  hands  to  manufacture  merchandise  to  sell  in  New  York 
county.  This  finding  is  subordinate  to  finding  6  If  in  any  way  inconslBtent 
with  it" 

The  finding  6  is  as  follows: 

'TThat  the  certificate  of  incorporation  of  William  Scbwarzwaelder  ft  Co., 
which  was  filed  the  9th  day  of  May,  18^,  designated  Chichester,  Ulster  county, 
in  the  state  of  New  York,  as  the  location  of  Its  principal  business  office^  wU<^ 
is  the  only  certificate  filed  designating  its  principal  business  office." 

It  is  conceded  that  one  of  the  legal  requirements  in  the  filing  of  the 
ailicles  of  incorporation  is  that  the  corporation  should  therein  state 
the  location  of  its  principal  business  office  Bj  section  30  of  the 
stock  corporation  law  (chapter  688,  Laws  1892),  it  is  provided  that 
reports  showing  the  financial  condition  of  a  corporation  shall  be 
"filed  in  the  office  of  the  secretary  of  state  and  in  the  office  of  the 
county  clerk  of  the  county  where  its  {wincipal  business  office  may  be 
located."  According  to  Mr.  Justice  INGRAHAM,  "a  fair  construction 
of  this  statute  would  be  that  it  referred  to  the  business  office  of  the 
corporation  as  a  fact,  and  not  to  a  business  office  that  existed  because 
of  a  jHresumption  Hiat  arose  in  consequence  of  the  insertion  of  a  lo- 
cality in  the  certificate  of  incorporation."  This  is  another  way  of 
saying  that  the  InuinesB  office  of  the  c(Nrporation  was  not  to  be  deter^ 
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niined  hj  the  statement  in  the  certificate  flled,  but  that  it  was  to  be 
wmolved  by  consideration  of  where  the  principal  business  was  trans- 
acted, and  where,  in  point  of  fact,  the  principal  business  office  was 
located.  This,  of  course,  in  every  instance,  would  make  the  question 
determinable  by  the  opinion  of  the  directors  and  othen  interested  as 
tm  the  extent  and  amount  of  the  business  done  the  corporation  at 
a^y  particular  place,  and,  in  the  event  of  dispute,  the  question  vonld 
resolve  itself  into  one  of  fact.  I  cannot  assent  to  this  construction 
of  tie  statute,  which  seems  to  me  in  conflict  not  only  with  its  lan- 
guage, but  also  with  the  decisions  which  have  construed  similar  pro- 
viaraara  in  other  statutes.  The  question  of  which  should  control  as 
between  the  place  designated  in  the  certificate  of  incorporation  and 
the  place  where,  as  a  matter  of  fact,  the  principal  business  office  of 
tbe  company  is  located,  has  arisen  frequently  in  tax  cases;  and,  so 
fkras  my  attention  has  been  directed  to  them,  they  have  always  been 
decided  in  one  way, — ^in  favor  of  the  place  designated  in  the  certifi- 
cate of  incorporation;  and  the  reasoning,  it  will  be  found,  is  equally 
applicable  upon  the  question  as  to  the  liability  of  directors  for  failure 
to  file  a  r^fort  as  upon  the  status  of  a  corporation  for  the  purpose  of 
taxation.  Thus,  in  Transportation  Co.  v.  Scheu,  19  N.  Y.  408,  it  was 
held  that,  where  an  act  required  the  designation  in  the  certificate  of 
Incorporation  of  the  place  in  which  the  principal  office  for  the  man- 
aging the  affairs  of  the  corporation  was  situated,  the  certificate  is 
conclusive  as  to  the  location  therein  designated.  And  In  the  opinion 
of  Selden,  J.,  in  that  case,  It  is  said: 

*1QBleas  the  legislature  Intended  that  the  certificate  should  be  condnsive  as 
te  the  Jooatlon  of  the  prlnclpnl  office,  It  Is  difficult  to  eee  any  adequate  motive 
for  reqqiTtag  the  statement  to  be  made.  It  Is  In  no  manner  eBsentlal  to  the 
«KlBteBee  of  a  corporation  that  the  place  of  Its  principal  office  should  be  fixed. 
«r«iiw  that  It  should  have  any  such  office.  We  can,  however,  see  obvious  re»- 
moDB  -why  It  Is  exi>edieut  that  corporations  should  be  deemed  to  have  a  locatiou 
focoertaln  purposes,  among  which  is  that  of  taxation;  and  that  this  shoold  be 
4lellnlte  snd  certain,  and  not  subject  to  fluctuation  or  doubt  When  the 
4|iie8tloti  H  left  open  to  parol  proof,  serious  difficulties  and  emtuLrraasments 
must  often  arise.  What  makes  the  office  of  a  corporation  Its  principal  office? 
la  tt  the  residence  of  its  officers,  or  does  It  depend  ttpon  the  amount  of  the 
ttoslness  done,  or  tlie  number  of  clerks  Icept,  at  a  particular  offlceV  •  «  • 
ITo  avoid  disputes  upon  the  subject  was,  I  apprehend,  one  motive  for  requiring 
tbe  location  to  be  tlxed  by  the  certificate.  •  •  •  The  object  of  the  legisla- 
ture Im  requiring  these  corporations  to  designate  the  location  of  their  principaJ 
office  in  the  certificate  filed  must  have  been  to  produce  that  certain^  on  the 
•ttbject  which  could  not  be  otherwise  attained,  and  that  tbe  provlslott  did  not 
Wl^nate  In  any  supposed  necessity  for  having  the  'principal  office'  and  tbe  plan 
«f  the  principal  business  of  the  corporation  Identical." 

And  in  Factory  v.  DoHoway,  21 T.  449,  Judge  Denio,  in  writing 
^  oinnion,  says  (page  454): 

rEtae  location  established  by  the  certlfleate  could  not  be  changed  at  tlie  pisaa- 
mn  of  the  directors  or  trustees,  any  more  than  tbe  corporate  name,  the  period 
«f  existence,  or  the  objects  tor  which  the  company  was  fwmed.  or  tbe  amoant 
«C  Us  capital  stoclE.  All  these  particulars,  required  to  be  stated  In  the  cerOSl- 
«ate,  became  portions  of  the  legal  constitution  of  the  corporation." 

8ee,  also,  Union  Steamboat  Co.  v.  City  of  Buffalo,  82  N.  Y.  351; 
People  V.  Barker,  87  Hun,  341,  34  Y.  Ba^pp^  269,  affirmed  in  14T 
v.  Y.  715,  42  N.  E.  726. 
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Am  said  by  Judge  Follett  in  writing  the  opinion  of  the  general  term 
in  People  t.  Earlier,  supra: 

"Th«  policy  of  this  state  is  to  require  corporations  organised  under  Its  laws 
to  liare  a  fixed  residence  or  domicile,  wblch  Is  deemed  to  tte  where  it  has  its 
principal  office  or  principal  place  of  business.  •  •  *  In  ease  the  statute 
under  which  a  corporation  Is  organised  requires  that  its  principal  place  of 
business  or  Its  principal  office  be  designated  In  Its  certificate  «£  organlzatlui, 
the  statement  is,  as  against  the  corporation,  concluBiTe  evidence  of  Its  residence, 
unless  Its  residence  has  been  changed  pursuant  to  some  statute." 

The  law  thns  estaUished  as  to  the  conclusiveness  of  the  statement 

of  the  certificate  in  no  way  hampers  or  prevents  the  corporation  from 
extending  its  business  indefinitely,  or  carrying  out  the  purposes  of  its 
incorporation.  It  simply  provides  a  fixed  place,  where,  for  the  pur- 
poses designated  in  the  statute,  those  interested  in  the  corporation — 
stockholders,  creditors,  or  otherwise — may  seek  for  the  necessary  in- 
formation which  the  statute  states  they  are  entitled  to  receive.  If 
the  action  of  the  directors  here  can  be  upheld,  then  the  requirements 
In  reference  to  filing  annual  reports  are  easy  of  erasion^  and  the  task 
of  those  dealing  with  the  corporation  in  obtaining  the  information  to 
which  they  would  be  entitled  would  be  more  difficult  and  uncertain. 
The  certificate  filed  at  the  organization  of  the  company,  as  required 
by  statute,  clearly  designated  and  made  known  to  the  public  a  speciflc 
{dace  where  reports  were  to  be  filed;  and  it  is  more  consistent  with 
the  language  and  object  of  the  statute,  and  more  just,  that  the  direct- 
ors should  be  required  to  continue  to  file  reports  in  the  place  desig- 
nated in  the  certificate,  than  that  those  dealing  with  the  corporation 
should  be  compelled  to  ascertain  whether,  by  resolution  of  the  direct- 
ors, a  clmnge  had  teen  made,  or  to  search  in  erery  coonty  claH^'s 
office'  in  the  state  to  discover  where,  if  at  all,  the  financial  condition 
of  the  company  was  stated. 

An  examination  of  prior  as  well  as  recent  statutes  relating  to  the 
different  classes  of  corporations  embodied  in  the  corporation  law  of 
the  state  will  show  that  there  is  scarcely  an  exception  wherein  there 
is  not  a  requirement  that  the  certificate  of  incorporation  shall  state 
the  location  of  the  f^ncipal  office  of  the  company,  ^e&e  statutes, 
moreover,  require  that  at  that  place  many  acts  are  to  be  performed, 
making  it  in  the  highest  degree  important  that  such  place  should  be 
fixed  and  certain,  and  not  dependent  upon  facts  which,  in  many  in- 
stances, can  never  be  absolutely  known  till  judically  determined. 
Ilius,  in  the  case  at  bar,  although  we  must  assume  from  the  finding 
of  fact  that  New  York  City  was  the  location  of  the  principal  business 
office,  it  appears  that  the  factory  of  the  corporation  was  and  consider- 
able of  its  business  continued  to  be  transacted  at  Chichester,  Ulster 
county,  the  {dace  designated  in  the  certificate  as  the  principal  bnsi- 
new  office;  and  while  the  directors,  by  resolution,  concluded  to  re- 
gard Kew  York  City  as  the  place  of  the  principal  office,  it  is  not  evi- 
dent to  what  extent  the  business  done  in  the  office  here  exceeded  that 
done  in  the  office  at  Chichester. 

Without  discussing  or  elaborating  upon  it,  I  think  some  weight 
should  be  attached  to  the  consideration  that  it  was  recently  deemed 
necessary  to  pass  a  statute-  enabling  corporations  to  change  their 
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Iffincipal  baBinesB  office,  which  would  not  have  been  neo&uuaj  if  it 
could  be  done  hy  reeolutiou  of  a  board  of  directors. 

I  have  not  overlooked  the  case  of  Wallace  &  Bone  t.  Walsh,  125 
IT.  Y.  26,  25  7S.  E.  1076,  principally  relied  on  by  the  appeOant,  but  it 
in  no  way  seems  to  me  to  militate  against  tiie  condosion  at  which  I 
have  arrived.  There  the  right  of  a  corporation  to  change  the  number 
of  its  directors  from  12  to  9  for  the  purpose  of  filing  a  report  was 
questioned,  and  the  court  held  that  such  action  could  not  be  attacked 
collaterally,  and  upheld  the  filing  of  the  report;  the  decision  resting 
upon  the  conclusion  that  the  duty  of  giving  information  imposed  by 
the  statute  had  been  fully  complied  with.  Whether  the  reports  were 
filed  as  the  result  of  the  action  of  12  or  9  directors  was  immaterial, 
it  appearing  that  the  information  was  furnished  by  filing  the  report  in 
the  proper  place.  The  purpose  and  intent  of  the  section  of  the  chap- 
ter which  we  have  been  discussii^,  however,  requires  reports  to  be 
filed  in  a  certain  known  and  definite  place,  and  it  cannot  be  concluded 
that  the  obligation  thus  imposed  has  been  met  by  the  filing  of  reports 
in  some  other  place. 

For  the  reasons  stated,  I  cannot  concur  in  the  views  of  the  majority 
of  the  court,  and  dissent  therefrom,  beii^  in  favor  of  an  affirmance 
of  the  judgment,  with  costs. 

FATTEBfiOK,  J.,  concurs. 


PEOPLID  T.  KAKB. 

(Supreme  Oourt,  Special  Term,  Kings  Oounty.  Sfsy  20,  18D0.) 

1.  bmioTHurr— DdfiiIOitt. 

An  Indictment  18  not  dnplicltons,  though  it  alleges  an  of  BeTeral  breadtiee 
of  a  statute  In  a  single  count,  employing  "mod"  yrhen  the  statute  reads  "or." 

SL  StATUTBB— DiTISIONB. 

Greater  New  York  Oharter  Is  only  one  statute^  though  It  la  divided  Into 
chapters  and  sectlona. 
8.  Indictmest— DupLicrPT. 

An  Indictment  Is  not  dnplldtoas,  tbot^h  it  sets  forth  dlff»rat  acts,  com- 
mitted necessarily  at  different  times,  where  the  varlona  acta  consUtote  one 
entire  transaction  which  is  prohibited  by  statute. 
4  Fraud— Cbiuihal  Rbspohsibilitt— REsuLTisa  Damages. 

Resulting  damages  are  essential  to  render  on6  guilty  of  Oie  erbne  of 
fraud. 

6.  ISDIOTHEKT— DnPLIOITT. 

An  indictment  charging  several  offenaes  ia  not  dioiUdtona,  where  the 
facts  alleged  are  insufficient  to  show  defendant  gollty  ot  more  than  me 
offense. 

6.  Same. 

The  rule  that  it  Is  sufficient  for  an  Indictment  to  charge  in  the  words 
of  the  statute  does  not  apply  wbrae  the  statute  does  not  define  the  offense. 

7.  Same— HuHioiPAii  Offiobbb— Grwihal  RaaPoxsiBiUTi^BiDB  tob  Ook- 

TRACTS. 

An  Indictment  alleging  tliat  defendant,  aa  a  dty  <^cer,  without  adver- 
tisements or  procuring  sealed  bids,  let  out  to  a  certain  person  at  a  certain 
time  the  work  of  cleaning  rec^vlng  baalna  framing  a  put  vt  tb»  aswer 
system  of  the  borough  of  Bnxridyn  and  dty  of  M«w  Yotk,  at  an  a^^eed 
price  of  94.79  per  basin,  without  any  allegation  aa  to  the  nmnber  of 
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basins  contemplatodt  or  thst  tbe  woA  was  to  cot»  any  stated  period,  or 
that  defendant  conid  not  at  any  time  terminate  tbe  contract,  Is  Insnfficlent, 
mider  Greater  New  York  Cbarter,  i  419,  prohibiting  the  letting  of  a  con- 
tract for  the  dty  without  adTertltKonent  and  procivlng  sealed  bids  iirtiere 
the  several  parts  of  the  work  iBTolTe  an  expenditure  of  more  than  fl,000. 
a  Baub. 

The  want  of  such  allegation  Is  not  cured  by  a  subsequent  paragraph 
alleging  that  defendant  at  a  different  time  approved  of  bills  of  such  person 
exceeding  $1,000  for  services  in  cleaning  said  recdvlng  tmains,  as  mere 
Inference  cannot  aapgly  an  allegatlcHi  essential  to  establish  the  purview  of 
the  statnte. 
9l  Sahb. 

The  indictment  most  show  that  the  work,  when  It  was  awarded,  in- 
volved an  expenditure  exceeding  $1,000,  as  the  mere  fact  that  It  might  be 
continued  long  enoogb  to  coat  $1,000  does  not  show  a  violation  of  tbe  stat- 
ute. 

IOl  Same— AuTHOBiZATion. 

An  indictment  under  Greater  New  York  Charter,  {  419,  prohibiting  a 
department  of  public  Improvements  from  employing  one  to  make  any  public 
Improvement  "that  may  be  the  subject  of  contract,"  without  due  author- 
ization by  tbe  board  of  public  Improvements  or  the  moniclpal  assembly,  Is 
tnsQfflclai^  vheee  It  alleges  that  defendant  did  "Incnr"  ajtendlture  for 
cleanli^  sewer  basins  without  soch  authorisation. 

Indictment  against  James  Kane  for  the  commission  ot  a  crime. 
On  demurr^,  Sustained. 

For  o{^nion  on  appeal,  see  61  N.  Y.  Snpp.  195. 

Hiram  R.  Steele,  Diet.  Atty.,  for  the  People. 
Robert  H.  Elder,  for  defendant. 

JENK8,  J.  The  stress  of  coonsd  in  argument  and  In  brief  la  vpon 
the  alleged  di^licity,  and  therefore  I  shall  consider  first  the  gronnds 
of  the  objection  that  three  separate  and  distinct  crimes,  namely,  viola- 
tion of  law,  evasion  of  law,  and  fraud,  are  charged  in  the  single  count 
of  this  indictment.  The  fact  that  the  statute  is  expressed  in  disjunc- 
tivea,  while  the  indictment  employs  conjunctives, — ^violating  "and*' 
evad^g  "and"  committing  a  fraud, — is  not  fatal.  Aside  from  the 
grave  question  whether  a  statutory  misdemeanor  can  be  charged  in 
the  disjunctivei  It  is  clear  that  a  charge  in  the  form  followed  is  well 
made.  lUhe  pleader  may  allege  all  breaches  in  a  single  count,  employ- 
ing "and"  where  the  statnte  reads  "or,"  and  there  is  no  duplicity,  and 
the  crime  will  be  established  upon  proof  of  any  one  of  the  infractions, 
1  Bish.  New  Cr,  Proc.  §§  434,  586;  Whart.  Cr.  PI.  §  228;  Bork  v. 
People,  91  N.  Y.  5;  People  v.  Davis,  56  N.  Y.  95;  People  v.  Wicks,  11 
App.  Div.  539, 42  N.  Y.  Supp.  630;  People  v.  Smith  (Gen.  Sees.)  5  N.  Y. 
Supp.  22. 

It  is  of  no  moment  that  the  provisions  of  law  vicdated  or  evaded  are 
contained  in  different  sections  of  the  charter.  The  charter  is  one 
statute,  namely,  chapter  378  of  tbe  Laws  of  1897,  and  the  eye  of  the 
law  so  regards  it.  Greater  Kew  York  Charter,  §  1620;  People  v. 
Willis,  158  N.  Y.  392,  397,  53  N.  E.  29.  The  division  thereof  into 
chapters  and  sections  is  but  formal.  There  is  no  force  in  the  objec- 
tion that  the  indictment  sets  forth  different  acts,  committed  neces- 
sarily at  different  times;  and  that  each  act  therefore  in  itself  consti- 
tntes  a  distinct  crime.  As  it  is  not  necessary  to  specify  a  pablic  stat* 
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ate  ia  the  indictmeut  (People  t.  Willis,  supra),  this  is  not  done;  but 
parallel  comparison  clearly  shows,  as  the  learned  district  attorney 
states,  that  the  indictment  is  found  npon  section  1551  of  the  charter. 
The  sole  crime  charged  is  a  breach  of  that  part  of  the  charter  con- 
tained in  this  section.  That  in  itself  creates  a  misdemeanor.  The 
crime  is  based  upon  a  single  transaction  involved  in  the  award  on 
January  4, 1898,  of  the  work  of  cleaning  the  receiving  basina  connect- 
ed with  and  forming  a  part  of  the  sewer  syst^  of  the  boron^  of 
Brooklyn  and  city  of  New  York,  And  each  alleged  act  of  evasion  or 
violation  "represents  a  phase  of  the  same  oflfense," — violation  or  eva- 
sions of  different  requirements  of  certain  statutory  iH-ocedare  that 
must  be  followed  in  certain  cases.  If  such  acts  of  omission  or  com- 
mission are  component  parts  or  represent  preliminary  stages  of  a 
single  transaction,  to  set  them  out  is  not  to  charge  separate  crimes. 
Boland  v.  People,  25  Hun,  427,  affirmed  in  90  N.  Y.  678;  Read  v.  Peo- 
ple, 80  N.  Y.  382;  Woodford  v.  Peoi^e,  62  N.  Y.  128;  Osgood  v.  Peo- 
ple, 39  K.  Y.  451;  Whart.  Or,  PL  §  251;  1  Bish.  New  Or.  Proc.  S  434. 

I  think  that  the  foregoing  considerations  are  sufficient  answer  to 
the  objection  that  fraud  is  alleged  as  a  separate  crime,  but,  inasmuch 
as  peculiar  stress  is  laid  upon  this  objection,  it  is  pertinent  to  point 
out  that  there  is  a  further  and  conclusive  answer.  Conceding  that 
the  pleader  attempted  to  allege  fraud,  he  has  wholly  failed.  T^e  in- 
dictment alleges  that  the  agreed  price  of  $1.75  was  grossly  excessive; 
and  further  on,  in  a  separate  paragraph,  equivalent  words  are  nsed. 
with  the  allegation  that  the  defendant  knew  that  the  prices  were 
grossly  excessive,  and,  notwithstanding,  approved  of  certain  bills. 
But,  before  fraud  can  be  [dedicated  of  an  act,  damages  must  result 
therefrom,  as  the  proximate  result  thereof.  Cooley,  Torts.  474;  Im- 
provement Co.  V.  Chapman,  118  N.  Y.  288,  23  "S.  E.  187,  citing  Upton 
V.  Vail,  6  Johns.  181;  Hubbard  v.  Briggs,  31  N.  Y.  518.  See,  too, 
Wheadon  v.  Huntington,  83  Hun,  371,  31  N.  Y.  Supp.  912.  Now  it 
is  not  alleged  that  any  sum  whatever  was  ever  paid  on  account  of  this 
work,  or  that  in  consequence  any  liability  was  cast  npon  the  city  of 
New  York,  or  that  the  defendant  or  any  other  ever  profited  to  the 
loss  or  damage  of  the  municipal  corporation.  If  the  theory  of  the 
indictment  be  sound,  liability  of  the  city  can  neither  be  inferred  nor 
found.  Nelson  t.  City  of  New  York,  131  N.  Y.  4, 29  N.  E.  814;  Kram- 
rath  V.  City  of  Albany,  127  N.  Y.  575.  28  N.  E.  400,  citing  authori- 
ties on  pages  581,  582, 127  N.  Y.,  and  pages  400, 401, 28  N.  E.  Indeed, 
the  indictment  itself  disavows  consummation,  in  that  it  alleges  in 
conclusion  that  the  acts  were  done  "with  intent  to  commit  a  fraud.** 
At  most,  the  allegations  would  indicate  the  attempt.  Pen.  Oode,  9 
34.  And  there  could  not  even  be  the  conviction  of  an  attraipt  nnless 
the  crime  was  charged.  Id.  §  35.  The  allegations  that  fall  short  of 
the  charge  of  the  crime  are  regarded  as  surplusage.  Lohman  v.  Peo- 
ple, 1  N.  Y.  379;  Dawson  v.  Pe<^e,  25  N.  Y.  899.  If  a  coont  charge 
two  or  more  offenses,  and  yet  but  one  of  them  sufficiently,  no  charge 
'  of  duplicity  will  lie,  for  there  must  be  complete  averments  of  at  least 
two  crimes.  2  Bish.  New  Cr.  Proc.  §§  440,  480,  citing  authorities. 
See  Dawson  v.  People,  supra;  Whart.  Cr.  Pi.  §  243. 

Bat  this  demurrer  is  based  upon  all  of  the  groands  anthorlied 
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subdivisions  2,  3,  and  4  of  section  323  of  the  Oode  of  Criminal  Pro- 
cedure, and  therefore  I  am  bound  to  test  it  further,  although  I  Iiave 
passed  upon  the  points  most  dwelt  upon  by  the  learned  counsel  for 
the  defendant.  The  serious  question,  to  my  mind,  is  whether  this 
indictment  states  any  act  that  constitutes  the  crime  charged.  The 
rule  that  in  an  indictment  for  a  statutory  crime,  and  especially  for  a 
misdemeanor,  it  is  suffldent  to  charge  in  the  words  of  the  statute, 
does  not  obtain  in  this  case,  for  the  reason  that  the  section  does  not 
define  the  offense,  and  therefore  use  of  the  statutory  words  would  not 
give  notice  of  what  the  offense  consists.  Whart.  Or.  PI.  §  220.  We 
must  seek  in  other  provisions  of  the  charts  for  the  law  which  is  al- 
leged to  have  been  violated  or  evaded. 

The  defendant  is  chained  with  having  let  certain  work,  already 
specified  in  this  opinion,  on  January  4, 1898,  without  advertisement, 
or  procuring  sealed  bids  or  proposals,  or  inviting  competition,  or  with- 
out written  contract  or  specification,  or  without  requiring  security,  or 
-without  the  ajqiroval  or  authorization  of  the  work,  or  wititont  the  cer- 
tificate of  the  necessity  of  the  expenditure,  or  the  certificate  of  au- 
thorization or  of  the  appropriation  therefor.  This  procedure  is  pre- 
scribed in  section  419  of  the  Greater  New  York  charter.  This  section 
first  provides  that  all  contracts,  except  as  otherwise  provided,  shall 
be  made  by  the  the  appropriate  head  of  department,  under  such  regu- 
lations as  shall  be  established  by  ordinance  or  resolution  of  the 
municipal  assembly.  Then  follow  these  words: 

''Whenever  any  work  la  neceasary  to  be  done  to  complete  or  perfect  a  particu- 
lar Job,  or  any  supply  is  needful  for  any  particular  purpose,  whlcb  work  and 
Job  is  to  be  undertaken  or  supply  furulshed  for  the  city  of  New  York,  and  the 
several  parts  of  the  said  work  or  supply  shall,  together,  involTe  the  expendi- 
ture of  more  than  one  thousand  dollars,  the  same  shall  be  by  contract  under 
such  regulations  concerning  It  as  shall  be  established  by  ordinance  or  resolu- 
tion of  the  municipal  assembly,  excepting  such  works  now  In  progress  as  are 
authorized  by  law  or  ordinance  to  be  done  otherwise  than  by  contract,  and, 
unless  otherwise  ordered  by  a  vote  of  three-fourths  of  the  members  elected  to 
the  municipal  assembly;  and  all  contracts  shall  be  entered  Into  by  appn^rlate 
beads  of  departments,  and  shall,  except  as  herein  otherwise  provided,  be  founded 
on  sealed  bids  or  proposals,  made  In  compliance  with  public  notice,"  etc. 

And  here  follow  the  provisions  of  procedure  that  are  alleged  in  this 
indictment  to  have  been  violated  or  evaded. 

Thus  it  appears  that  this  statute  does  not  make  all  works  under- 
taken by  the  city  of  New  York  subject  to  a  contract  to  be  awarded 
and  executed  after  the  procedure  indicated  in  section  419,  and  set 
forth  in  detail  in  the  indictment,  but  only  such  work  or  job  which 
in  its  several  parts  involves  the  expenditure  of  more  than  $1,000. 
This  is  the  section  upon  which  the  indictment  depends,  save  as  here- 
inafter noted,  and  the  indictment  must  be  tested  by  it.  lu  Swift  v. 
Mayor,  etc.,  83  N.  Y.  628,  the  court  of  appeals  passed  upon  the  statute 
open  which  this  present  provision  is  based.  At  page  637  the  court, 
Bapallo,  J.,  says: 

"The  only  objection  made  by  the  defense,  on  the  trial,  to  the  plalntlCTs  right 
to  payment  of  his  claim,  was  that  the  work  was  not  contracted  for  pursuant 
to  section  91  of  the  charter  of  1873.  No  other  point  was  made  upon  the  trial  In 
thto  respect.  That  section  provides  that  whenever  any  work  is  necessary  to  be 
done  to  complete  or  perfect  a  partlcnlar  job  toe  the  corporation,  and  the  several 
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parta  of  said  work  shall  together  'Involve  the  expenditure  of  more  than  OEie 
thouBand  dollars,'  the  same  shall  be  by  contract  made  by  the  appropriate  head 
of  department  with  the  lowest  bidder  after  advertisement  inviting  proposals. 
The  work  In  question  Is  conceded  by  this  objection  to  have  been  done  for  the 
corporation,  but  it  was  not  done  to  complete  any  particular  job,  nor  did  It  nec- 
essarily Involve  the  expenditure  of  more  than  one  thousand  dollars.  Xbe  em- 
ployment was  for  a  service  conthraons  In  its  character,  but  terminable  at  the 
pleasure  of  the  employer.  The  mere  tnct  that  It  might  be  continued  so  long  as 
to  cost  the  city  In  the  aggregate  more  than  one  thousand  dollars  did  not.  we 
think,  bring  it  within  the  provisions  of  the  section.  It  was  Intended  to  apply 
to  contracts  for  particular  jobs,  involving  a  liability  to  pay  the  amount  named, 
not  to  services  for  an  Indeflnlte  period.  Involving  no  obligation  aa  the  port  of 
the  city  to  continue  the  senice." 

There  is  b^ore  me,  then,  a  statnte  that  ib  not  geQwal,  in  that  it  ap- 
plies to  all  public  works,  but  only  to  public  work  of  a  certain  char- 
acter and  involving  the  payment  of  a  certain  sum  or  more.  By  its 
own  terms  it  is  limited  in  its  apjdication,  and  that  application  is, 
in  effect,  expressed  in  the  very  enacting  clause  of  the  section.  If  any 
work  in  its  several  parts  does  not  involve  the  expenditure  of  more 
than  f 1,000,  then  these  particular  provisions  set  forth  in  the  statute, 
which  are  alleged  in  the  indictment,  do  not  apply. 

Mr.  Bishop,  in  hia  New  Criminal  Procedore,  in  volnme  1,  §  636,  laya 
down  the  nde: 

"The  negative  of  all  exceptions  In  the  enacting  danse  should  be  averred,  un- 
less such  In  form  and  substance  that  an  affirmative  offense  will  appear  with- 
out." 

]£r.  Wharton,  In  his  Criminal  Pleading  and  Practice  (section  240), 
writes: 

"When  exceptions  are  stated  in  the  enacting  clause  (nndec  which  term  are 
to  be  understood  all  parts  of  the  statute  which  define  the  offense),  unless  they  be 
mere  matters  of  extennatlon  or  defense.  It  will  be  necessary  to  negative  theno. 
in  order  that  the  description  of  the  crime  may  In  all  respects  correspond  with 
the  statute." 

The  role  is  most  elaborately  and  cogently  stated,  and  sustained 
many  citations,  in  the  leading  case  of  Com.  v.  Hart,  11  Cush.  130, 13G. 
per  Metcalf,  J.,  who,  in  the  course  of  bis  discussion,  says,  inter 
alia: 

"The  word  'except*  is  not  necessaiy  in  order  to  constitute  an  exception  wilhln 
the  rule.  The  woi-ds  'unless,'  'other  than,'  'not  being,'  'not  having,'  etc.,  have 
the  same  legal  effect,  and  require  the  same  form  of  pleading." 

In  Dawson  v.  People,  25  N.  Y.  402,  the  court,  per  Selden,  J.,  says: 

"These  qualifying  words  beli^  fonnd  In  the  enacting  clause  ot  the  statute, 
an  Indictment  would  not  be  good  which  failed  to  show  that  the  defendant  was 

not  within  their  protection;"  citing  authorities. 

The  rule  is  well  recognized,  though  not  applied,  in  Fleming  v.  Peo- 
ple, 27  N.  Y.  329,  and  again  enunciated,  with  authorities,  in  Harris  v. 
White,  81  K.  Y.  532,  54i>,  U7.  It  is  to  be  noted  that  there  is  a  sub- 
stantial difference  recognized  in  the  decisions  between  an  exception 
in  the  enacting  words  of  the  statute,  and  a  mere  i>roviso  or  snbse- 
qnent  qualification,  and  the  decisions  are  entirdy  harmonised  when 
this  distinction  is  borne  in  mind.  The  reason  for  the  rule,  as  gleaned 
from  the  various  precedents,  and  as  indicated  by  Mr.  Wharton,  seems 
to  be  this:  A  statute  that  contains  an  exception  in  its  enacting 
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clause  does  not,  therrfope,  prescribe  a  general  scheme,  but  rather  a 
rule  api^cable  to  certain  cases. 

It  is  elementary  that  "an  indictment  upon  a  statute  must  state  all 
such  facts  and  circumstances  as  constitute  the  statute  offense,  so  as 
to  bring  the  party  indicated  precisely  within  the  provisions  of  the  stat- 
ute." People  V.  Allen,  5  Denio,  79;  Wood  v.  People,  53  N.  Y.  511; 
Eekhardt  v.  People,  83  K.  Y.  462;  People  t.  Lowndes,  130  K.  Y.  463, 
•JQ  K.  E.  751;  U.  S.  t.  HesB,  124  U.  &  483, 8  Sop.  OL  571, 31 L.  Ed.  616; 
People  r.  Winner,  80  Hun,  130, 30  N.  Y.  Su^^  64.  The  question  upon 
this  indictment  is  whether  it  states  facts  constituting  the  offense, 
within  the  provisions  of  the  statute.  Is  this  work  awarded  on  Janu- 
ary 4,  1898,  shown  to  be  a  contract  on  a  particular  job,  involving  a 
liability  to  pay  |1,000  or  more,  within  the  interpretation  of  the  court 
of  ai^>eals  in  Swift  v.  Mayor,  etc.,  supra?  It  is  not  stated  how  many 
basins  were  contemplated  at  the  time  the  work  was  awarded,— 
whether  2  or  200.  It  is  not  stated  what  expenditure  was  contem- 
])lated  or  inT<rfTed,  beyond  the  allegation  that  the  price  was  f4.75  per 
basin,  so  that  even  the  sum  of  f  9.50,  or  the  price  of  cleaning  2  iMutiiiB, 
might,  for  angbt  that  appears,  justify  the  statement.  Kot  only  is  the 
number  of  basins  contemplated  not  shown,  but  even  the  number  of 
basins  in  the  sewer  system  is  not  stated.  It  is  not  alleged  that  the 
work  was  to  cover  any  stated  period,  or  that  the  agreement  could  not 
At  any  time  be  terminated  by  the  defendant.  What  is  there  then  in 
the  indictment  to  indicate  that  the  work  in  questicm  necessarily  in- 
Tolved  the  ^cpendlture  of  f 1,000  at  the  time  this  work  was  awarded? 
In  my  opinion,  this  indictment  fails  to  charge  any  violatlou  or  evasion 
of  law  based  upon  these  provisions  of  procedure  that  in  ^^wess  terms 
are  limited  to  work  involving  the  expenditure  of  more  liian  f 1,000. 
The  fact  that  a  different  and  distant  paragraph  of  this  indictment 
charges  that  the  defendant  approved,  within  a  very  short  period,  of 
divers  bills,  each  appropriating  f 1,000,  and  aggregating  more  than 
$4,000,  which  were  "for  services  in  cleaning  the  sewer  basins  or  re- 
ceiving basins  forming  part  of  the  sewer  system  of  the  said  borough  of 
Brooklyn  and  city  of  Kew  York,"  does  not  cure.  There  is  no  connec- 
tion made  by  any  averment  between  the  work  let  out  on  January  4, 
3898,  and  the  work  for  which  these  bills  were  approved.  Indeed, 
none  is  attempted  to  be  made.  Mere  inference,  however  strong,  is 
not  a  substitute  for  averment,  when  the  purview  of  the  statute  is  to 
be  established.  For  aught  that  is  stated,  there  appear  two  isolated 
transactions,  namely,  a  statement  in  the  first  paragraph  that  on  Janu- 
ary 4,  1898,  the  defendant  let  out  certain  work  in  cleaning  sewer 
basins  to  one  Cunningham,  and  a  statement  that  at  other  and  differ- 
ent times  the  defendant  let  out  certain  bills  of  Cunningham  for  clean- 
ing sewer  basins.  It  is  not  alleged  that  the  bills  represented  the  work 
awarded  on  January  4th,  or  any  part  of  it,  nor  is  there  other  statement 
to  establish  the  sequence.  "The  indictment  must  show  what  offense 
lias  been  committed  and  what  penalty  incurred,  by  positive  averment. 
It  is  not  sufficient  that  they  appear  by  inference."  Whart.  Cr.  PI. 
§  225.  In  People  v,  Albow,  140  N.  Y.  130,  35  N.  E.  438,  the  court, 
per  Andrews,  O.  J.,  says: 
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*1t  is  not  sulBcleiit  to  allege  the  facts  from  which  an  inference  of  the  prin- 
cipal fact  may  be  drawn.  •  •  •  'No  essential  element  of  the  crime  can 
be  omitted  without  destroying  the  whole  pleading.  The  omission  cannot  be 
supplied  by  intendment  or  implication,  and  the  ciiarge  mast  be  made  directly, 
not  Inferentlally  or  by  way  of  redtal.* " 

Bat,  even  aflsmniug  that  it  be  established  by  the  tenna  of  the  indict- 
ment that  the  billa  ap^Hroved  were  rendered  for  work  that  was  done 

by  Cunningham  under  work  awarded  to  him  on  January  4, 1898,  that 
ifl  not  sufficient  to  establish  an  evasion  or  violation  of  the  law.  It 
most  aj^pear  that  the  work,  at  the  time  when  it  was  awarded,  in- 
volved the  expenditure  of  more  than  f 1,000.  **The  mere  fact  that  it 
might  be  continued  so  long  as  to  cost  the  city  in  the  aggregate  more 
tiian  (1,000  did  not,  we  think,  Bring  it  within  the  provisions  of  the  sec- 
tion," is  the  exact  language  of  the  court  of  appeals  in  Swift  v.  Mayor^ 
etc.,  83  N.  Y.  628, 537,  538.  So  here  the  mere  fact,  conceding  the  con- 
nection, that  the  bills  rendered  amounted  to  more  than  tl>000,  did  not 
bring  the  case  within  the  provisions  of  the  section. 

Nor  can  the  indictment  be  saved,  in  that  the  second  paragraph  al- 
leges that  the  defendant  employed  Cunningham  without  the  authority 
of  the  board  of  public  improvements  or  that  of  the  municipal  as- 
sembly, and  thereby  evaded  or  violated  the  law,  for  the  reason  that 
the  prohibitory  section  of  the  city  charter  (413)  provides: 

"Except  as  herein  otherwise  provided,  any  public  work  or  Improvement 
within  the  cognizance  and  control  of  any  one  or  more  of  the  departments  of 
the  commlsBloners  who  constitute  the  board  of  public  Improvements,  that  may 
be  the  subject  of  a  contract  [not  all  work],  must  first  be  duly  aaUkorlsed  and 
approved." 

The  CTasion  or  violation  set  forth  in  the  third  paragraph  cannot  sus- 
tain the  indictment.  It  is  there  alleged  that  the  defendant  did  incur 
the  expenditure  for  said  work  without  the  certificates-,  either  of  the 
necessity  therefor,  or  that  the  expenditure  had  been  duly  authorized 
and  appropriated.  But  the  words  of  the  statute  are,  "No  expendi- 
ture for  work  or  supplies  involving  an  amount  for  which  no  contract 
is  required  shall  be  made,"  etc.,  not  "incurred"  (section  419),  and  there 
is  no  allegation  in  the  indictment  that  any  expenditure  was  ever 
made. 

For  these  reasons,  I  am  of  opinion  that  the  indictment  is  fatally 
defective,  and  must  be  thrown  out  upon  the  challenge  of  the  demur- 
rer. I  have  no  concern  with  the  guilt  or  innocence  of  the  accused; 
nor  do  I,  of  course,  in  any  way  pass  upon  it.  The  sole  quMtion  be- 
fore me  is  whether  this  criming  pleading  is  good,  in  law,  against  this. 
attack.  In  my  opinion,  it  is  no  answer  hei'e  to  say  that  the  days  of 
strict  construction  have  gone  by,  or  that  courts  more  and  more  disre- 
gard form  for  substance,  and  frown  upon  old-time  niceties.  It  is  not 
tiie  intent  or  the  purpose  either  of  code  provision  or  judicial  construc- 
tion to  dispense  with  the  essentials  of  sound  criminal  ideadings. 
Those  essentials  in  this  case  are  not  far  to  seek.  This  indictmeut 
drawn  upon  a  statute  must  accurately  and  clearly  state  such  circiun- 
stances  and  facts  as  bring  him  (the  accused)  precisdy  within  tlie  pro- 
visions of  that  statute,  else  he  must  not  be  put  to  the  jeopardy  of  his 
trial.  And  tliis  is  so,  not  alone  for  the  security  of  the  accused  man. 
but  for  the  proper  administration  of  the  law.   U.  S.  t.  Hess,  supra; 
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People  T.  Albow,  sapra.  The  general  principles  in  criminal  pleading 
Bobetantially  remain.  It  is  'the  strictnesB  in  unessential  matters" 
that  has  been  relaxed.  People  t.  Dumar,  106  N.  Y.  502,  512,  13 
N.  E.  325;  People  v.  Albow,  140  N.  Y.  130,  35  N.  E.  438;  People  v. 
Conroj,  97  N.  Y.  69;  Peojde  v.  Winner,  60  Hun,  130,  133,  30  N.  T. 
Supp.  54. 
The  demurrer  ib  sustained. 


In  re  GRIFFIN'S  WIUj. 
OBivreme  Gout,  Appellate  DiTlsioa*  Third  Department   Norember  21,  1889.) 

1.  COBPOBATlOira — COHBOLIDATIOH— FraDINGB. 

The  Round  Lake  Association,  fncorporated  for  the  promotion  of  ednea- 
tlon,  owned  hnlldinga  suitable  for  educational  purposes;  and  the  regents  of 
the  UDlrersity  granted  a  charter  to  the  Round  Lake  Summer  Institute,  pur- 
suant to  the  application  of  the  trastees  of  the  association,  and  constituted 
the  trustees  of  the  latter  the  trustees  of  the  institute.  The  association 
thereupon  leased  Its  buildings  to  the  institute  for  a  period  of  09  years, 
and  the  latter  carried  on  the  educational  work  theretofore  carried  on 
the  former.  Held,  that  refusal  to  find  that  the  association  carried  on  Its 
projects  through  the  agency  of  the  institute,  bat  that  each  Is  the  master 
of  Its  own  corporate  functions,  was  not  erroneoTU. 
2l  Wills— Trusts— Validitt—Pbrpbtdities. 

Under  1  Rev.  St  p.  723,  S  15,  providing  that  any  transfer  of  property 
which  suspends  the  power  of  alienation  or  the  absolute  ownership  of  per- 
sonal property  for  a  greater  period  than  two  lives  In  lielng  at  the  date  of 
the  transfer  shall  be  absolutely  void,  a  bequest  to  a  corporation  in  trust 
.  for  another  corporation,  with  directions  that  the  trustee  shall  Invest  and 
apply  the  Income  to  the  support  and  maintenance  of  the  cestui  que  trust  a 
corporation  organized  for  educational  purposes,  is  void,  as  a  perpetuity, 
where  neither  the  charter  of  the  trustee  authorizes  It  to  act  as  such,  nor 
that  ot  the  cestui  que  trust  authorises  it  to  take. 

Appeal  from  surrogate's  court,  Albany  county. 

Proceeding  for  the  construction  of  the  will  of  William  G-riffln,  de- 
ceaaed.  From  a  decree  of  the  surrogate  declaring  certain  proTlsions 
of  the  will  void,  the  executors  and  the  Round  Lake  Association  ap- 
peal. Affirmed. 

The  testator  died  March  26,  18ft8.  By  hla  will  he  directed  his  executors  to 
convert  his  real  estate  into  personal,  for  the  purposes  of  distribution,  and, 
aftw  mmdry  bequests,  provided:  "Eighth.  Upon  the  death  of  my  said  wife,  I 
glTe  and  bequeath,  grant  and  devise,  to  the  Round  Lake  Association,  heretofore 
known  as  the  Round  Lake  Camp-Meeting  Association  of  the  Methodist  Episco- 
pal Church  of  the  Troy  Conference,  all  tbe  rest,  residue,  and  remainder  of  my 
estate,  real  and  perstmal,  subject,  however,  to  the  estate  for  life  of  my  sister-in- 
law,  Caroline  Garnsey,  in  my  said  summer  house,  grounds,  furniture,  and  ap- 
pointments, and  In  my  said  dwelling  house  In  West  Troy;  the  amount  so 
hereby  given  to  said  association  to  be  prudently  invested  by  it  and  the  Income 
and  profits  arising  therefrom  to  be  devoted  and  applied  by  said  association  to 
th«  support  and  maintenance  of  the  school  at  said  Boond  Lake  Imowu  as  the 
Bound  Lake  Summer  Institute."  The  Round  Lake  Association  was  Incorpo- 
rated by  chapter  617  of  the  Laws  of  18CS,  which  provides  that  It  may  take  and 
hold  real  and  personal  estate  by  gift,  grant,  and  devise.  Xo  specific  object  or 
purpose  of  the  Incorporation  is  stated  in  the  act,  but  It  was  authorized  to  adopt 
a  constitution  not  Inconsistent  with  the  constitution  and  laws  of  the  state.  It 
adopted  a  constitution,  the  second  article  of  which  provides  that  "The  object 
of  this  sssodatlon  shall  be  the  maintenance  of  a  Christian  Bummer  home,  and 
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the  promotion  of  education,  morality,  and  lellgton."  The  president  of  the  asao- 
datlou  Is,  by  the  second  section  -of  the  fifth  article  of  the  constitution,  aatbor- 
ized  to  "award  the  diplomas  of  all  the  graduates  of  the  academy,  the  aB- 
sembly,  and  the  summer  schools."  The  association,  owns  200  acres  of  land 
on  the  shore  of  Round  Lake,  Sarati^  county,  laid  out  In  an  attractive  man- 
ner, upon  which  are  about  300  cottages  and  otiner  erections.  The  snrrosate 
found  that  one  of  the  objects  of  the  corporation  Is  the  promotion  of  edocatlciii. 
Before  the  Incorporation  of  the  Bound  Lake  Summer  Institute,  the  association 
organized  and  conducted  Bunuuo:  aclio<^  upon  Ita  grounds,  In  buUdlns^  salt- 
able  for  the  purpose.  The  tmstees  of  the  asBOcIatlon,  with  the  view  to  carry- 
ing on  the  educational  work  of  the  association  through  the  agency  of  the  Insti- 
tute, made  an  application  to  the  regents  of  the  university  for  a  charter  tor 
educational  work,  with  the  result  that  in  1889  a  charter  was  obtained  for  tbe 
Bound  Lake  Summer  Institute,  as  an  academy,  conditioned  upon  Its  acquiring 
within  two  years  suitable  buildings  and  equipment,  of  the  value  of  $50,000, 
and  that  the  buildings  should  be  solely  used  for  public  academic  Instruction. 
In  1890  the  regents  granted  an  absolute  academic  charter. ,  Tbe  persons  who 
were  trustees  of  the  association  were  named  trustees  in  the  provisional  charter 
of  the  institute,  and  tbe  trustees  of  the  one  have  also  been  tbe  trustees  of  tbe 
other  ever  since.  Before  the  Incorporation  of  the  Institute  the  association  taad 
Ave  buildings  for  educational  purposes  upon  Its  grounds,  of  a  value  exceeding 
$50,000.  Soon  after  the  provisional  charter  was  granted  to  the  Institute,  the 
association  leased  these  Indldings  and  the  land  occupied  by  them  to  tbe  Institute 
tor  99  years,  In  consideration  of  fl.  The  educational  v/otk.  which  had  pre- 
viously been  conducted  by  the  association  has  since  been  continued  In  theae 
buildings;  the  association  receiving  the  income  and  defraying  the  expense 
thereof,  without  regard  to  the  question  of  the  sufficiency  of  the  income  accru- 
ing from  tbe  Institute  to  meet  its  expenses.  No  separate  account  has  been 
kept  by  the  institute.  The  surrogate  refused  to  find  that  "the  Bound  Lake 
Association  did  carry  on  Its  educational  projects  through  the  agency  <^  tbe 
Bound  Lake  Summer  Institute."  The  surrogate  decided  that  the  eighth  provi- 
sion of  the  will  Is  void  and  of  no  effect,  assigning  as  grounds  thereof  that  it  vio- 
lated the  statutes  of  the  state  against  perpetuities,  and  unduly  suspended  the 
absolute  ownership  of  tbe  personal  property  Intended  to  be  bequeathed,  and  the 
alienation  thereof. 

Argued  before  PAHKEB,  P.  J.,  and  LONDON,  HEKBICK,  PUT- 
NAM, and  MERWIN,  JJ. 

Lansing  &  Holmes,  for  appellant  execntors. 

Ward  &  Cameron,  for  appellant  Bound  Lake  Aas'n. 

Weeds,  Smith  &  Conway,  Peter  A.  Delanej,  Edward  O'Connor, 
Oaprol  Whittaker,  Frost,  Daring  &  Wager,  and  R.  S.  Cooper,  for 
various  respoudents. 

LANBON,  J.  If  we  were  permitted  to  determine  the  corporate 
capacity  of  the  Bound  Lake  Association  to  take  and  administer  the 
bequest  as  trustee,  and  of  the  Bound  Lake  Summer  Listitute  to  be- 
come the  cestui  que  trust  of  the  bequest,  from  the  actual  relatione 
existing  between  the  two  corporations,  instead  of  from  the  act  in- 
corporating the  association  and  the  charter  incorporating  the  insti- 
tute, and  from  the  statutes  authorizing  bequests  and  limiting  cBtates, 
we  might  hold  that  the  institute  is  the  educational  department  of 
the  association,  and  that  this  bequest  to  the  association,  to  invest 
the  fund,  and  to  apply  the  income  to  the  support  of  the  institute,  in 
aid  of  its  chartered  purposes,  is  a  direct  benefit  to  the  association, 
and  thus  could  uphold  it.  Chamberlain  v.  Chamberlain,  43  N.  Y.  424; 
Wetmore  v.  Parker,  52  N.  Y.  450;  Sheldon  v.  Chappell,  47  Han.  59; 
In  re  Isbeira  Estate,  1  App.  Dir.  158,  37  K.  Y.  Supp.  919.  It  is  true 
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that  Hie  object  of  the  trustees  of  the  association  in  promoting  the  in- 
corporation of  the  institute,  soliciting  its  charter,  and  endowing  it, 
was  to  create  a  convenient  instrumentality  which  would  either  assist 
it  in  its  educational  work,  or  relieve  it  from  it.  Nevertheless,  on  the 
face  of  their  respective  charters  they  are  separate  corporations; 
neither  charter  in  any  way  indicating  as  among  its  objects  the  assist- 
ance of  the  other  or  relation  to  it.  The  refusal  of  the  surrogate  to 
find  that  the  Bound  Lake  Association  carried  on  its  educational 
projects  through  the  agency  of  the  Boond  Lake  Summer  Institute 
should  be  construed  as  a  finding  that  one  is  not,  in  a  legal  sense,  the 
ag^t  or  department  of  the  other,  but  that  each  is  the  separate  master 
of  its  own  corporate  functions.  The  one  may  be  the  patron  of  the 
other,  but  neither  is  part  of  the  other.  So  construed,  the  refusal  is 
not  erroneous.  As  the  corpus  of  the  bequest  is  given  to  the  associa- 
tion to  invest  and  apply  the  income  to  the  institute,  the  former  is  the 
trustee  of  the  latter.  Underwood  v.  Curtis,  127  N.  Y.  523,  28  N.  E. 
585.  As  both  are  corporations,  the  capacity  of  the  one  to  act  as 
trustee  and  of  the  other  as  beneficiary  of  the  fund  depends  upon  their 
charters,  which  indicate  their  objects,  and  the  statutes  aH>licable  to 
such  corporations;  and,  in  the  absence  of  enabling  power  in  such  stat- 
utes, tiien  upon  the  general  statutes  which  define  estates,  and  how 
they  may  be  acquired  and  held.  To  pass  beyond  these  well-defined 
limits,  and  attempt  to  ascertain  from  their  practical  operations  the 
power  and  capacity  of  corporations  to  act  as  trustees  and  to  take  and 
hold  estates,  would  make  the  policy  of  the  state  dependent  upon  a 
rule  as  varying  as  the  practical  operations  of  the  various  corpora- 
tions. If  this  bequest  had  been  directly  to  the  Bound  Lake  Summer 
Institute,  in  trust  to  invest  the  same  and  apply  the  income  to  the  sup- 
port and  maintenance  of  its  school,  it  would  have  been  valid.  It  is 
a  literary  or  academic  corporation,  and  such  bequests  upon  such 
trusts  are  authorized  to  such  corporations.  Laws  1840,  c.  318;  Laws 
1841,  c.  261;  Adams  v.  Perry,  43  N.  Y.  487;  In  re  Wesley  (Sup.)  17 
N.  Y.  Supp.  304,  affirmed  in  136  N.  Y.  658,  32  N.  E.  1014.  The  pro- 
visions of  the  Bevised  Statutes  against  perpetuities  and  the  suspen- 
sion of  the  power  of  alienation  would  not  apply,  since  the  acts  cited 
make  an  exception  in  favor  of  such  corporations  when  the  devise  or 
beqnest  is  direct  and  absolute.  Wetmore  v.  Partner,  52  K  Y.  450. 
The  bequest  to  an  educational,  charitable,  or  religious  corporation  in 
tmst  for  the  promotion  of  some  one  of  its  chartered  purposes  Is  not  a 
trust,  in  a  legal  sense.  A  party  cannot  be  trustee  for  himself.  It  is^ 
a  benefaction  given  in  confidence  that  the  beneficiary  will  observe 
the  benefactor's  expressed  wishes  respecting  it ;  and  the  beneflciarvy 
by  accepting  it,  agrees  to  do  so.  Bird  v.  Merklee,  144  N.  Y.  544,  39 
N.  E.  645,  27  L.  B.  A.  423.  But  where  the  devise  or  bequest  to  a 
literary,  charitable,  or  religions  corporation  is  not  direct  and  absolute 
to  it  for  its  own  faraiefit,  but  is  for  the  use  and  benefit  of  another  cor- 
poration, then,  since  a  corporation  has  no  powers  except  such  as  are 
expressly  conferred  upon  it,  or  result  by  implication,  as  the  incidents^ 
of  the  conferred  powers,  the  power  to  act  as  trustee  must  be  found: 
in  its  charter,  or  in  the  laws  applicable  to  such  charter  or  corporation;: 
and  the  beneficiary  must  in  like  manner  find  its  power  to  take  the 
ei  N.T.S.-41 
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income  from  the  hand  of  such,  trustee.  We  may  concede  that  if  the 
trust  were  valid,  and  the  trustee  incompetent,  another  trustee  could 
be  appointed.  Holmes  v.  Mead,  52  N.  Y.  332,  339.  This  bequest  is 
unlike  the  devise  which  was  upheld  in  Adams  v.  Perry,  supra,  in 
which  the  testator  gave  a  house  and  lot  to  trustees  named  in  the  will, 
to  convey  to  the  Lowville  Academy,  with  directions  to  use  the  same 
in  establishing  a  female  department.  As  the  trustees  had  no  duties 
exc^t  to  convey  the  property,  and  as,  under  the  statute,  in  snch  case 
no  conveyance  was  necessary,  the  court  held  that  the  Lowville  Acade- 
my was  the  direct  devisee,  and  establishing  the  female  department 
was  within  the  chartered  powers  of  the  academy.  The  acts  of  1840 
and  1841  permitted  the  testator  to  make  the  devise,  and  the  academy 
to  receive  it.  But  the  case  before  us  is  like  the  bequest  in  Adams  v. 
Perry,  in  the  same  will,  of  other  prox)erty  to  the  same  trustees,  to  in- 
vest and  apply  to  the  academy,  to  be  devoted  by  the  latter  to  the 
care  of  its  grounds  and  the  support  of  its  female  department.  The 
court  held  the  latter  provision  void,  and  remarked: 

"These  acts  of  ]840  and  ISil  give  to  the  corporations  therebt  described  ca- 
pacity to  take  property  granted  or  devised  to  them  In  trust  for  the  purposes 
therein  siieclfied,  Irat  do  not  authorize  the  creation  of  any  tnuts  at  which 
sufli  coi'poi'fitions  shiUl  be  beneficiaries  while  others  are  the  trustees,  not  war- 
ranted by  the  existin;;  law,  or  give  any  validity  to  any  such  trust.  To  render 
these  statutes  applicable,  the  property  must  be  given  to  the  corporation  upon 
sooie  tnist  thereby  authorized." 

The  trust  to  the  association  for  the  benefit  of  the  institute  does  not 
come  within  the  acts  cited,  but  does  come  within  the  Revised  Stat- 
ates,  and  is  void  because  it  creates  an  unlawful  perpetuity.  It  ia  not 
limited  upon  lives  of  human  beings,  but  upon  the  unlimited  lives  of 
the  corporations,  and  may  laat  forever.  In  Chamberlain  v.  Chamber- 
lain, 43  N.  Y.  41J4,  a  bequest  of  personal  property  to  the  Centenary 
Fund  Society  of  the  Erie  Annual  Conference  of  the  Methodist  Episco- 
pal Church,  in  trust  to  apply  the  income  for  the  benefit  of  Allegany 
College  for  such  specific  purposes  as  the  Centenary  Fund  Society 
should  direct,  was  upheld  under  the  chartered  powers  of  the  two  cor- 
porations. Both  were  Pennsylvania  corporations,  and  the  court 
found  that  under  the  laws  of  that  state  the  one  was  authorized  by 
the  terms  of  its  charter  to  take  as  trustee,  and  the  other  to  take  as 
beneficiary,  pui-suant  to  the  terms  of  the  bequest.  So  far  as  the  case 
is  an  authority,  it  is  in  supiwrt  of  the  unquestioned  rule  that  the 
terms  of  the  charter  of  each  must  be  compared  with  the  laws  of  the 
state  of  its  creation,  to  ascertain  whether  such  a  bequest  is  author- 
ized. Sheldon  v.  Chappell,  47  Hun,  59,  is  to  the  same  effect.  But  it 
was  there  held  that  a  corporation  could  act  as  trnstee  for  a  fund  in 
which  it  had  an  interest.  The  beneficiary  waa  incorporated  to  aid 
one  of  the  chartered  objects  of  the  trnstee.  While  this  did  not  en- 
large the  powers  of  the  trustee,  it  created  a  new  agen<7  Ihroagh  which 
it  could  exercise  its  powers,  and  thus  enabled  the  trustee  to  take  the 
bequest  to  promote  its  own  objects  through  an  agent  especially  em- 
powered by  the  letter  of  its  creation  to  promote  them.  Moreover,  the 
trustee  was  to  apply  the  fund,  not  to  invest  it  and  apply  the  income. 
And  thus  the  power  of  alienation  was  not  suspended.  The  charter  ot 
the  association  does  not  authorize  it  to  act  as  trustee  for  the  insti- 
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tute.  It  does  not  authorize  the  inetitnte  to  accept  beqnests,  except 
directly  to  itself.  There  is  no  implication  that  the  chartered  parpose 
of  the  tovmer  is  to  care  for  the  latter,  or  that  the  latter  is  to  depend 
upon  the  bounty  of  fhe  former. 

The  decree  of  the  surrogate  must  be  aflQrmed,  with  one  bill  of  costs 
to  the  respondents,  payable  out  of  the  estate.   All  concur. 


SHARPLES  T.  ANOEILL. 
(Siqnwme  Conrt,  AppeHate  DItIbIoh,  Third  Department  December  12,  1899.) 

flUBS— Bhbach  of  Warranty— Bdrd en  of  Proof. 

In  an  action  on  a  check  given  In  payment  for  a  creaxn  separator  sold  to 
defendant,  where  defendant  pleaded  a  breach  of  a  goaranty  that  the  sep- 
arator would  do  a  certain  amoant  of  work,  the  bnrden  was  on  defaadant, 
after  plaintiff  proved  the  execution  and  delivery  of  the  check,  to  show  that 
the  separator  would  not  do  the  guarantied  amount  of  work,  as  the  exist- 
ence of  the  contract  of  guaranty  and  its  breach  must  be  established  before 
the  sale  of  the  separator  as  a  consideration  tm  the  check  could  be  challen- 
ged or  impaired. 

Herrlck,  3.,  dissenting. 

Appeal  from  trial  term,  Tioga  county. 

Action  by  P.  M,  Sharpies  against  C.  Everett  Angell.  From  a  judg- 
ment for  d^endant,  plaintiff  appeals.  Reversed. 

Argued  before  PASKEB,  P.  J.,  and  XANDON,  H£REUOK,  PUT- 
NAM, and  MERWIN,  JJ. 

J.  T.  Gridley,  for  appellant. 
Wallis  &  Clifford,  for  respondent 

PABKEB,  P.  J.  Tbis  action  is  upon  a  check  drawn  by  the  defend- 
ant, payable  to  the  order  of  the  plaintiff,  for  f200,  and  which  recites 
as  follows:  "Being  f 100.00  in  fall  for  money  received  for  sale  of  two 
old  separators  sold  for  F.  M.  Sharpies,  and  $100.00  in  full  for  first 
payment  on  new  separator."  The  defense  set  up  in  the  answer,  in 
addition  to  the  general  denial,  is  that  such  separator  was  sold  with 
a  guaranty  that  it  would  skim  2,500  pounds  of  millc  an  hour,  and  be- 
low one-tenth  of  1  per  cent.,  as  shown  by  the  Babcock  test;  that  the 
separator  furnished  would  not  do  that  work,  and  that,  therefore,  de- 
fendant had  shij^ted  it  back  to  the  plaintiff,  and  stopped  the  pay- 
ment of  the  check.  Hie  single  question  sent  to  the  jury  was  whether 
the  separator  answered  that  guaranty.  If  it  did,  they  were  instruct- 
ed that  the  plaintiff  could  recover  the  amount  of  the  check.  If  it  did 
not,  they  were  instructed  that  he  could  recover  nothing.  The  jury 
were  further  instructed  that  the  plaintiff  must  show,  by  a  fair  pre- 
ponderance of  evidence,  that  the  separator  would  answer  such  guar- 
anty j  that  the  burden  of  proof  was  upon  him  to  show  that  the  ma- 
chine did  skim  to  the  test  and  amount  guarantied.  To  this  latter 
charge  the  plaintiff  excepted,  and  the  question  presented  here  is 
whether  such  instruction  was  erroneous. 

The  plaintiff  yroved.  the  execution  and  delivery  of  the  check,  put  it 
in  evidence,  and  rested.   The  defendant  then  jffoved  the  contract  of 
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the  sale  of  the  Beparator  ander  the  guaranty  above  Btated,  which  was 

in  writing,  and  that  it  had  been  delivered  and  received  under  the 
eame.  He  also  gave  evidence  tending  to  show  that  it  wonld  not  an- 
swer such  guaranty,  and  that  he  had,  therefore, Teturned  the  same  to 
the  plaintiff.  To  this  the  plaintiff  replied  by  giving  evidence  tending 
to  show  that  it  was  fully  up  to  the  guaranty,  and  that,  although  re- 
shipped  to  him,  he  had  refused  to  retake  it.  Upon  such  an  issue  I  am 
of  the  (pinion  that  the  defendant,  in  order  to  successfully  defend 
against  his  liability  on  tiie  chedc,  had  the  burden  of  showing  that  the 
separator  would  not  answw  the  gnaranly  given.  It  is  true  that  the 
f^ntiil  held  all  through  the  case  the  burden  of  showing  a  considera- 
tion for  the  check.  Prima  facie,  he  had  made  such  proof  when  he 
rested  his  case,  and  such  proof  was  effectual  and  ample  all  through 
the  case,  unless  the  defendant  had  the  right  to  return  the  considera- 
tion, to  wit,  the  separator,  because  it  would  not  answer  the  guaranty. 
Hie  rule  applicable  to  such  a  sitnation  is  well  stated  in  Perlcy  v. 
Periey,  144  Mase.  107, 10     E.       as  follows: 

"Wtaen  a  party  having  the  harden  of  proof  has  glreii  competent  ptlnu,  Cade 
evidence  of  comlderatlon,  and  the  adverse  party  seeks  to  meet  It,  not  pro- 
dQcIng  proof  that  woald  negative  this  proposition^  but  by  establishing  another 
and  distinct  pn^jKMltlon,  the  burden  of  proving  the  latter  proposition  Is  upon 
him." 

In  the  case  at  bar  the  consideration  for  the  check  was  the  sale  ajid 
delivery  of  the  separator.  This  the  defendant  concedes.  He  gives 
no  evidence  to  n^ative  tiiat  proposition.  But  he  goes  on  to  show 
that,  in  addition  to  such  sale  and  delivery,  there  was  a  farther  con- 
tract made  by  the  idaintiff,towit,agaaran^  that  the  separator  wonld 
do  certain  work,  and  also  to  show  that  it  would  not  do  such  work; 
and  hence  he  claihied  that  he  had  the  right  to  return  it,  and  repudiate 
the  sale.  Clearly,  this  is  another  and  distinct  proposition.  The  ex- 
istence of  an  additional  contract  and  its  breach  must  be  established 
before  the  consideration  of  the  check  is  at  all  challenged  or  im- 
peached; and  clearly,  within  the  rule  above  cited,  the  harden  of  estab- 
Bshing  that  rests  with  the  defendant.  The  cases  cited  upon  this  ques- 
tion by  the  respondent's  counsel  are  not  in  conflict  with  this  ooacla- 
sion.  The  charge,  therefore,  was  erroneous,  and  for  that  reason  the 
judgment  mast  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs  to  abide 
the  event  All  concar,  except  HEBRIGK,  J.,  dissenting. 


SCHRIEVBR  V.  BROOKLYN  HEIGHTS  H.  CO. ' 

(Supreme  Gonrt,  Special  Term,  Kings  County.  December,  1899.) 

1.  Attobnbt*s  Liaar— Sbttlehbht  of  Action. 

Under  Code  dr.  Proc.  g  66,  which  gives  the  plalntllFs  attorney  a  lien 
on  the  cause  of  action  for  his  compensation  which  "cannot  be  affected  by 
any  settlement  between  the  parties  before  or  after  Judgment,"  a  defendant, 
who,  without  knowledge  of  plalntlOTs  attorney,  settled  with  plaintiff,  who 
Is  Irresponsible,  on  the  failure  of  plaintiff  to  pay  his  attorn^  becomes  lia- 
ble tor  the  Uen  of  such  attorney. 

1  For  opinion  on  motion  for  reargumeat,  see  61  N.  Y.  Supp.  890. 
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S.  SaVB— CONTIRnAROB  0»  AUTION. 

Where  the  sum  paid  In  Bettlement  of  an  action  wlthont  the  knowledge 
of  the  plalntlfTs  attorney  will  serve  as  a  basis  for  fixing  the  amount  of  hia 
lien  for  seirJcea,  It  la  not  neceaaary  to  continne  the  action  of  which  Bettle- 
ment waa  made,  in  order  to  enforce  such  lien. 

Action  by  John  D.  Schriever  against  the  Brooklyn  Heights  Railroad 
Company.  Motion  by  plaintiff's  attorney  to  enforce  his  Uen  after  set- 
tlement between  the  parties.  No  f rand  against  the  attorney  in  the 
settlement  was  claimed.  Granted. 

Lonis  L.  G.  Benedict,  for  the  motion. 
Sheehan  &  Collin,  opposed. 

GAYNOR,  J.  This  action  was  to  recover  damages  for  personal  in- 
juries. The  plaintiff  agreed  to  pay  his  attorney  for  his  compensation 
40  per  cent,  of  the  amount  that  should  be  realized  i:^  the  action.  The 
defendant  and  the  plaintiff  settled  the  case  by  the  payment  of  f350  to 
the  plaintiff.  The  settlement  was  made  behind  the  plaintiff's  attor- 
ns, and  without  hia  knowledge.  The  plaintiff  has  spent  the  money, 
and  is  irresponsible.  Section  66  of  the  Code  of  Civil  Procedure  gave 
the  plainti#s  attorney  a  lien  on  the  cause  of  action  for  his  compensa- 
tion, and  says  that  "tibe  lien  cannot  be  affected  by  any  settlement  be- 
tween the  parties  before  or  after  judgment,"  and  that  "the  court," 
on  petition,  "may  determine  and  enforce  the  lien."  And  it  is  at  last 
settled  that  no  formal  notice  of  such  lien  need  be  given  to  the  oppo- 
site party.  The  statute  is  itself  notice.  Peri  v.  Railroad  Co.,  152 
N.  Y.  521,  46  N.  E.  849.  An  attoniey's  lien  is  subject,  however,  to  the 
right  of  the  parties  to  settle  the  action.  The  policy  of  the  law  that 
litigation  hare  an  end  would  seem  to  forbid  a  contrary  suggestion. 
But  if  the  money  be  paid  over  to  the  client  without  the  consent  of  his 
attorney,  and  such  client  is  irresponsible,  and  does  not  pay  the  attor- 
ney, and  the  money  cannot  be  reached  by  the  court,  the  party  paying 
it  does  so  in  his  own  wrong,  and  does  not  escape  the  attorney's  lien. 
He  must  nevertheless  pay  the  attorney  the  amount  of  his  lien.  The 
sum  paid  in  settlement  serves  as  a  basis  for  fixing  the  amount  of  the 
lien,  the  same  as  a  judgment  would.  No  objection  has  been  made  to 
the  form  of  this  proceeding,  or  request  that  evidence  be  taken.  The 
motion  for  leave  to  continue  the  action  is  denied,  but  let  an  order 
be  taken  that  the  defendant  pay  to  the  i^aintiff's  attorney  f  140. 


RYSDYKE  V.  TOWN  OF  MT.  HOPE. 
(Supreme  Court,  Appellate  Division.  Second  Department.  December  19,  1899.) 

HlOHWAVa— EnOWN    UBFBCTB— OONTRIBrTORT     KkOLIQENOB— QOESTIOK  TOB 

Just. 

In  a  snit  to  recovw  for  personal  Injuries  sustained  hy  plaintiff  in  being 
thrown  from  a  threablng  machine  on  which  he  was  riding,  on  a  dark  night, 
by  reason  of  the  wheels  thereof  colliding  with  a  rocit  In  defendant's  high- 
way, extending  across  the  road,  and  several  inches  above  it,  where  there 
was  evidence  that  he  knew  of  the  defect,  and  had  watched  for  It,  and 
was  exercising  due  care,  and  supposed  he  had  passed  it  when  the  accident 
happened,  it  was  error  to  refuae  to  aubmit  to  the  Jury  the  question  of  his 
n^lig?nce,  and  to  charge,  as  a  matter  of  law,  that  be  waa  guilty  of  con- 
tributory negligence. 
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Appeal  from  trial  term,  Orange  county. 

Action  by  George  H.  ^ysdyke  against  the  town  of  Mt.  Hope.  From 
a  judgment  entered  on  a  dismissal  of  bis  complaint,  plaintlCf  aK>eals. 
Beversedi 

Argued  before  GOODRICH,  P.  J.,  and  CUIJiEN,  BAKHiETT, 
HATCH,  and  WOODWARD,  JJ. 

John  G.  B.  Taylor,  fo(r  appellant. 
John  L.  Wiggins,  for  respondent. 

GOODRICH,  P.  J.  The  plaintifiF  sues  for  damages  for  personal 

injuries  sustained  in  being  thrown  from  a  threshing  machine  or 
cleaner  on  which  he  was  riding,  at  night,  on  a  common  highway  of 
the  defendant  town.  As  the  court  dismissed  the  complaint  at  the 
close  of  the  plaintiflTs  evidence,  we  must  assume  that  construction  of 
it  which  is  most  favorable  to  the  plaintiff.  The  highway  in  question 
extends  through  the  town  of  Mt.  Hope,  and  is  one  of  the  main  arteries 
of  traffic  between  Middletown  and  Port  Jervis,  two  prominent  munici- 
palities of  the  county  of  Orange.  At  the  time  of  the  accident  the  fore 
wheels  of  the  machine  struck  a  rock  embedded  in  the  highway,  and 
the  jolt  threw  the  plaintiff  to  the  ground.  This  rock  extended  en- 
tirely across  the  highway,  several  inches  above  the  roadbed,  and  was 
not  covered  with  earth;  the  result  being  to  leave  depressions  or 
gullies  on  either  side,  worn  by  the  sliding  or  falling  of  the  wheels  as 
they  passed  over  and  off  the  rock.  The  accident  happened  in  the 
autumn,  and  the  road  had  not  been  repaired  during  the  previous 
sin-ing  or  since.  The  plaintiff  sat  on  a  box  several  feet  above  the 
wheels,  and  a  platform,  ordinaiily  used  when  the  cleaner  was  at  work, 
was  tamed  up  to  form  a  brace  for  the  driver's  feet.  The  plaintiff 
knew  of  the  existence  of  the  rock  and  gullies,  and  had  been  on  watch 
for  the  place,  but  supposed  he  had  passed  it,  when  the  sudden  contact 
of  the  wheels  with  the  rock  throw  him  off  the  seat. 

The  plaintiff  had  the  right  to  drive  this  machine  on  the  road  at 
night,  and  as  there  was  evidence  tending  to  show  that  this  was  cus- 
tomary, and  that  he  was  exercising  due  care,  we  do  not  think  the 
court  could  properly  say  that  the  evidence  was  sufficient,  as  matter  of 
law,  to  charge  the  plaintiff  with  contributory  negligence.  That  ques- 
tion should  have  been  submitted  to  the  jury. 

In  view  of  the  fact  that  the  negligence  of  the  defendant  does  not 
seem  to  have  been  considered  by  the  trial  court,  and  that  the  case 
was  determined  solely  on  the  theory  that  the  plaintiff  was  guilty  of 
contributory  negligence,  we  do  not  consider  it  necessary,  on  this  ap- 
peal, to  discuss  the  question  of  the  defendant's  negligence  in  failing 
to  repair  the  road. 

The  judgment  ^ould  be  reversed,  and  a  ne!W  trial  granted;  costs 
to  abide  the  event.   All  concur. 
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SICKLES  T.  KLING  et  al. 
{Supreme  Court,  Special  Term,  Kings  Oonn^.  December,  1899.) 

1.  LiBRL— Plbadino. 

Plaintiff  cannot  be  required  to  arer  under  what  drcumstancea  the  alleged 
libel  was  publlalied. 

2.  S  \XX— PniTILBeBD  COmUHIOATIOHS. 

Words  in  printed  brief  are  not  prlTlI^ied.  nnlees  pertinent  to  the  laaue. 

Action  by  Emily  Sickles  against  Abram  Elling  and  others  for  libel. 
Motion  by  defendant  Abram  Kling  to  require  the  complaint  to  be 
made  more  certain  by  stating  when,  where,  and  under  what  circum- 
stances defendant  published  the  libel.   Granted  in  part. 

Abram  Kling,  for  the  motion. 
Alfred  H.  Holbrook,  opposed. 

GAYXOR,  J.  It  was  argued  at  the  bar  as  the  reason  why  the 
complaint  should  be  required  to  state  "where  and  under  what  circum- 
stances" the  defendant  published  the  alleged  libelous  words,  that  if 
it  should  thereby  ai^)ear  that  such  publication  was  by  means  of  the 
printed  brief  of  the  defendant  in  arguing  a  case  in  the  appellate  di- 
Tlsion  of  the  supreme  court,  a  demurrer  to  the  complaint  would  be 
sustained  on  the  ground  that  the  publication  was  on  an  occasion  of 
absolute  privilege.  But  the  law  is  not  so.  The  occasion  would  be 
one  of  qualified  privilege  only.  Unless  the  words  were  pertinent  to 
the  case  they  would  not  be  privileged.  Odgers,  Lib.  &  Sland.  186; 
Marsh  v.  Ellsworth,  50  N.  Y.  309.  If  the  complaint  were  so  amended 
it  would  still  be  for  the  defendant  to  plead  his  privilege  as  a  defense. 
The  plaintiff  cannot  be  required  to  draw  a  demurrable  complaint. 

The  plaintiff  has  alleged  when  the  words  were  published,  but  has 
forgotten  to  allege  in  what  place,  viz.,  city  or  town;  and  in  this  re- 
spect only  the  motion  is  granted. 


HAY  et  al.  T.  ZEIOER  et  aL 
(Supreme  Court.  Special  Term.  Kings  County.  December,  1S99.) 

DiaOOTSBT— EXAHIHATIOIT  OF  ADVBRSB  PaBTT  BEPOBX  TbIAU 

Cbde  Clr.  Proc.  f  872,  subd.  6,  which  requires  It  to  be  shown  that  the 
person  to  be  examined  by  the  adverse  party  before  trial  will  not  be  able 
to  attend  the  trial,  does  not  apply  to  the  examination  of  a  party,  but  only 
to  witnesses,  and  it  la  sufficient  to  show  that  his  testimony  Is  material,  and 
necessaiy  to  the  party  seeking  bis  examination. 

Action  by  George  T.  Hay  and  another  against  George  Zeiger  and 
another.  Motion  to  vacate  order  for  examination  of  defendant  before 
trial.  Denied. 

C.  J.  Stracht,  for  the  motion. 
Oowen,  Wing  &  Putnam,  oppc^ed. 

GAT^OR,  J.  The  learned  counsel  for  the  defendants  finds  no 
tronUe  in  citing  many  decisions  which  seem  to  require  that  this  order 
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be  vacated.  They  arose  in  the  First  judicial  department,  and  many 
others  which  also  arose  there  could  be  adlded  to  his  tist.  But  they 
have  not  been  followed  in  the  rest  of  the  state,  and  are  not  generally 

deemed  binding  by  bench  or  bar.  It  is  difficult  to  see  why  such  a  lot 
of  technicalities  should  be  thrown  in  the  way  of  the  examination  be- 
fore trial  of  a  party  to  the  action  by  the  adverse  party.  The  statu- 
tory provisions  for  such  ezamiuation  seem  to  justify  no  such  tech- 
nicalities. Code  Civ.  Proc.  §§  870-874.  It  is  often  said  in  the  de- 
cisions;, and  is  now  said  by  counsel  for  the  defendants,  that  such  ex- 
aminations must  not  be  "Ashing  euursions."  If  a  {Kirty  wants  to 
nse  the  testimony  of  an  opposite  pfur^  to  prove  a  certain  fact  within 
his  knowledge,  I  do  not  know  why  he  should  not  be  permitted  to  [wobe 
his  conscience  for  it,  or  "flsh"  for  it  if  the  phraseology  of  certain  de- 
cisions on  appeal  must  be  followed.  What  the  courts  are  after  is  the 
truth,  and  a  system  of  technicalities  and  pitfalls  should  not  be  put  in 
the  way.  The  examination  of  a  party  may  often  simplify  a  trial  by 
doing  away  with  the  necessity  of  calling  a  number  of  witnesses.  That 
the  party  will  be  present  at  the  trial  is  no  reason  for  not  taking  his 
examination  before  trial.  Subdivision  5  of  the  said  section  872,  re- 
quiring it  to  be  shown  that  the  person  to  be  examined  will  not  be  able 
to  attend  the  trial,  does  not  apply  to  the  examination  of  a  party  but 
only  to  witnesses.  It  is  enough  that  the  testimony  of  a  party  be 
shown  to  be  material  and  necessary  on  the  trial  to  the  party  seeking 
his  examination,  and  that  is  the  case  here.  The  provisions  of  the 
Code  say  so,  and  the  courts  have  no  right  to  say  otherwise.  Nor  do 
I  know  of  any  authoritative  decision  sayii^  othnwise. 
The  motion  is  denied  with  |10  costs. 


BALLARD  et  al.  v.  BEVERIDGE. 

(Supreme  Court,  App^te  Division,  First  Department.   December  8, 1899.) 

Evidence— Reb  Gbst.s— pRmciFAL  and  Aoent— Lbttekb. 

An  agent's  letter  to  bis  principal,  detailing  tbe  final  settlement  of  an 
account  be  was  authorized  to  effect  Is  Inadmissible  to  prove  such  settle- 
ment, as  a  part  of  tbe  res  gestee. 
Patterson,  J.,  dissenting. 

Appeal  from  trial  term,  New  Tork  county. 

Action  by  Virginius  Ballard  and  others,  as  assignees,  against  AJven 
Beveridge.  From  judgment  dismissing  the  complain^  jdaintiffs  ap- 
peal. Reversed. 

Argued  before  VAN"  BRUIJT,  P.  J.,  and  BARRETT,  BUMSET, 

PATTERSON,  and  O'BRIEN,  JJ. 

Sullivan  &  Cromwell  and  Charles  F.  Brown,  for  appellants. 
Eugene  L.  Bushe  and  David  McClure,  for  respondent. 

BARRETT,  J.  I  am  unable  to  concur  with  Mr.  Justice  FATTER- 
SON  in  this  case.  Reference  to  the  facts  upon  which  the  former 
judgment  was  reversed  (39  N.  T.  Supp.  5(>6)  only  tends  to  confuse  the 
question  presented  by  the  present  appeal.  Our  duty  is  sim|dy,  while 
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following  tiie  rule  of  law  laid  down  upon  the  former  appeal,  to  decide 
whether  the  facts  in  this  record  bring  the  case  within  its  application. 
The  action  is  for  the  conversion  of  400  shares  of  stock.  The  defend- 
ant denies  the  conversion,  and  alleges  affirmatively  an  accord  and 
satisfaction  which  embraced  the  shares  alleged  to  have  been  con- 
\erted.  Upon  the  trial  the  plaintiffs  gave  evidence,  amply  sufficient 
to  go  to  the  jury,  tending  to  establish  the  conversion.  Yet  they  were 
nouBOited,  the  learned  coort  being  of  the  opinion  that,  in  cross-ex- 
amining  the  plaintiffs'  witnesses,  the  defendant  had  succeeded  in  get- 
ting the  accord  and  satisfaction  into  the  plaintiffs'  case  and  in  estab- 
lishing it  so  conclusively  that  there  was  not  even  a  question  for  the 
Jnry  on  that  bead.  The  question  now  is,  was  the  nonsuit  justified 
the  proof  as  it  then  .stood? 

There  was  no  proof  of  the  accord  and  satisfaction  as  an  independ- 
ent  fact.  The  alleged  settlement  rests  wholly  npon  the  declarations 
of  an  agent  emi^oyed  to  negotiate  it,  made  to  his  principal.  Plainly, 
the  letter  in  which  this  agent  (Price)  informs  his  principal  (Duke)  that 
one  *^romwell  has  settled  the  account  with  Bereridge*'  was  inad- 
minsible.  It  was  a  mere  narrative  of  what  had  occurred.  We  do  not 
know  what  had  occurred  or  what  had  been  settled.  We  only  know 
what  the  agent  says  had  occurred.  His  declarations,  made  concur- 
rently with  his  acts  or  in  the  course  of  his  negotiations,  resting  to, 
and  connected  with,  the  business  then  depending,  were  a  part  of  the 
res  gestse.  But  there  were  none  such,  and  his  declarations  cannot 
create  the  res  gestte.  Whatever  bargain  was  here  made  was  made 
before  Price  wrote  the  letter  in  question  to  Duke.  The  declaration  is 
therefore  the  narrative  of  a  concluded  bargain. 

It  was  held  in  England,  as  long  ago  as  the  year  1812,  that  "letters 
of  an  agent  to  his  principal,  in  which  he  is  rendering  him  an  account 
of  the  transactions  performed  for  him,  are  not  admissible  in  evidence 
against  the  principal."  Langhorn  v.  Allnutt.  4  Taunt.  511-520. 
Lord  Mansfield  there  said  that  such  "letters  are  not  a  part  of  the  res 
gestffi,  not  letters  written  in  the  course  of  the  transaction  and  form- 
ing a  part  of  it,  but  a  mere  narrative."  Chambre,  J.,  said  that  the 
letters  "were  properly  rejected;  they  are  not  a  part  of  the  res  gestae, 
bat  merely  an  account  of  them,  and  npon  no  ground  admissible." 
Gobbs,  J.,  added: 

"When  it  Is  proved  that  A.  is  agent  of  B.,  whatever  A.  does  or  says  or  writes 
In  the  makinfT  of  a  contract,  as  agent  of  B.,  Is  admissible  In  evidence,  because 
it  Is  part  of  the  contract  which  he  makes  for  B.,  and  therefore  binds  B..  but 
It  Is  not  admissible  as  his  account  of  what  passes.  Now,  wtiat  are  these  letteraf 
They  are  not  part  of  the  contract  itself  or  of  the  res  gestse,  bat  they  are  the 
account  which  the  agent  rendered  to  bis  principal  of  what  he  li  doing.  They 
are  not,  therefore,  admissible." 

Lord  Mansfield,  in  his  opinion,  referred  to  the  case  of  Pairlie  v. 
Hastings,  10  Ves.  123,  where  the  master  of  the  rolls,  Sir  William 
Grant,  examined  the  cases  on  this  point.  In  the  latter  case  the 
master  of  the  rolls  pat  the  doctrine  in  these  clear  words: 

'^be  admission  of  an  agent  cannot  he  assimilated  to  the  admission  of  the 
I)rlncipal.  A  party  is  bonnd  by  his  own  admission,  and  is  not  permitted  to  con- 
tradict It.  But  It  Is  impossible  to  say  a  man  is  precluded  from  questlonb]^ 
or  contradicting  anything  any  person  has  asserted  to  him,  as  to  his  conduct 
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or  hli  agreement,  merely  because  that  person  has  been  an  agent  of  taia.  If 
any  fact  material  to  the  Interest  of  either  party  rests  In  the  knowledge  of  an 
agent,  It  Is  to  be  proved  by  his  testimony,  not  by  his  mere  assertion.  Lord 
Kenyon  carried  this  bo  far  as  to  refuse  to  permit  a  letter  by  an  agent  to  be 
read  to  prove  an  agreement  by  the  principal.  JVIaeaters  v.  Abraham,  1  Enp. 
375.  If  the  agreement  was  contained  in  the  letter.  I  should  have  thought  It 
mifflclent  to  have  proved  that  the  letter  was  written  by  the  agenL  Bnt, 
If  the  letter  was  offered  as  proof  of  the  contents  of  a  preexisting  agreement, 
then  It  was  iwoperly  rejected." 

While  the  {urecise  question  does  not  seem  to  hare  been  decided  in 
this  coontiy,  the  English  mle  Ib  clearly  within  the  general  principles 
which  have  been  laid  down  here  with  regard  to  the  declarations  of 
agents.   The  declaration  here  was  not  made  in  the  course  of  any 

proved  negotiation.  It  did  not  characterize  any  proved  act.  It  was 
not  the  act  itself,  nor  any  part  thereof.  The  agreement  was  not  con- 
tained in  the  letter.  The  latter  was  jdainly  information  as  to  a  pte- 
ezisting  concluded  agreement,  and  was  mere  hearsay.  It  was^  in 
fact,  hearsay  upon  hearsay,  as  it  merely  purported  to  declare  to  the 
ivincipal  what  Cromwell  had  declared  to  the  agent. 

It  is  said  that  Duke  received  and  accepted  the  stock,  check,  and 
notes  referred  to  in  the  letter,  but  of  that  there  is  no  evidence.  The 
stocks  and  check  were  retained  by  the  agent, — so  the  letter  states, — 
and  the  notes,  though  purporting  therein  to  be  forwarded,  were  not 
brought  home  to  Duke.  The  latter's  bookkeeper,  who  was  the  only 
witness  on  that  subject,  testified  that  he  dad  not  remember  whether 
he  received  them  or  not.  The  receipt  and  acceptance  of  these  securi- 
ties by  Duke  could  not  be  proved  by  the  agent's  declaration,  any  more 
than  the  settlement  itself.  As  the  letter  was,  in  my  judgment,  inad- 
missible, I  shall  not  consider  its  effect.  I  do  not  wish,  however,  in 
refraining  ttom  a  discussion  on  that  head,  to  be  understood  as  con- 
curring in  Mr.  Justice  PATTERSON'S  opinion  that  it  conclusively 
established  the  accord  and  satisfaction  pleaded,  and  that  that  accord 
and  satisfaction  embraced  the  400  shares  of  stock  in  question. 

The  order  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 

RUMSEY  and  O'BRIEK,  JJ.,  concur.  VAN  BRUjST,  P.  J.,  con- 
curs in  result. 

PATTERSON,  J.  (dissenting).  When  this  cause  was  before  us  on  a 
former  appeal  from  a  judgment  in  favor  of  the  plaintiffs,  we  held,  in 
reversing  that  judgment,  that,  as  the  proofs  were  then  made,  the 
action  could  not  be  maintained  as  one  in  conversion.  We  so  held 
because  there  was  evidence  showing  that  there  bad  been  a  settlement 
and  accord  and  satisfaction  of  a  detailed  account  of  transactions  be- 
tween the  defendant  and  the  plaintiffs'  assignor,  Mr.  Dnke,  induding 
the  400  shares  of  stock  for  the  alleged  conversion  of  which  the  action 
was  brought  There  was  also  evidence  then  in  the  record  that  Mr. 
Duke  had  received  the  fruits  of  the  settlement,  that  the  defendant 
had  paid  him  a  sum  of  money,  and  also  that  the  defendant  had  yielded 
a  large  part  of  what  he  claimed  to  be  due  him  as  commissions  on  the 
account,  and  it  was  held  that,  without  a  rescission  of  the  settiranent 
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and  a  restoration  of  the  defendant  to  the  position  in  which  he  stood 
before  that  settlement  was  made,  conversion  would  not  lie.  In  decid- 
ing the  former  appeal  a  new  trial  was  ordered,  which  being  had,  the 
justice  j»^iding  thereat  dismissed  the  complaint  at  the  close  of  the 
I^aintiffs'  evidence,  on  the  assumption  that  the  proofs  before  him 
were  snbstantiallj  to  the  same  effect  on  the  subject  of  the  settlement 
and  accord  and  satiabction  as  on  the  first  trial.  From  the  jadgment 
entered  upon  the  dismissal  of  the  complaint,  this  appeal  is  taken. 

There  is  unquestionably  much  difference  between  the  proof  made 
on  the  first  and  that  appearing  in  the  record  of  the  second  trial. 
By  referring  to  the  opinion  of  this  court  on  the  first  appeal  (6  App. 
Div.  349,  39  N,  T.  Supp.  566),  it  will  be  seen  that  there  was  then  in 
the  case  clear  and  convincing  competent  evidence  of  every  fact  neces- 
sary to  establish  the  making  of  the  settlement  and  its  terms,  that 
those  terms  were  complied  with  by  the  defendant,  and  that  Mr.  Duke 
retained  the  product  of  that  settlement.  Much  of  tiiat  proof  is  absent 
from  the  ]vesent  record,  but  the  question  now  is  whether  without  it 
there  Is  enough  in  the  present  record  to  justify  the  dismissal  of  the 
complaint. 

The  contest  between  the  parties  relates  to  400  shares  of  the  stock 
of  the  American  Tobacco  Company,  which  belonged  to  Mr.  Duko, 
and  which,  with  other  property,  was  in  the  hands  of  the  defendant, 
an  agent  and  attorney  in  fact  of  Mr.  Duke.  Hubbard;'  Price  &  Co., 
of  the  city  of  New  York,  were  also  agents  of  Mr.  Duke.  Both  agents 
conducted  large  money  transactions  for  their  principal,  and  it  would 
seem  that  in  the  course  of  these  transactions  each  agent  made  loans 
to  the  other  on  account  of  their  principal.  Between  March  4,  lS!t3, 
and  June  2d  of  the  same  year,  many  transactions  were  made  by 
Beveridge  for  Duke,  an  account  of  which,  uiade  out  in  detail,  was 
sent  to  Duke  on  the  10th  of  June,  1893.  In  that  account  is  an 
item  of  a  loan  made  March  31,  1893,  by  Hubbard,  Price  &  Co.  to 
Beveridge  for  Mr.  Duke,  and  the  giving,  as  collateral  thereto,  to 
Hubbard,  Price  &  Co.,  of  400  shares  of  Mr.  Duke's  tobacco  stock. 
Those  shares  have  in  some  way  become  lost  to  Duke.  They  are 
the  400  shares  for  the  conversion  of  which  the  action  is  brought; 
the  plaintifiFs'  claim  being  that  Beveridge  did  not  deliver  them  to 
Hubbard,  Price  &  Co.,  and  that  that  fact  was  not  discovered  until 
about  July  15,  1893,  when,  on  a  comparison  of  Beveridge's  account 
with  one  rendered  by  Hubbard,  Price  &  Co,  to  Duke,  it  appeared 
that  Hubbard,  Price  &  Co.  had  not  credited  Beveridge  with  the  re- 
ceipt of  those  shares.  In  his  answer  in  this  action,  Beveridge  sets 
up  a  settlement  of  the  whole  account,  including  the  transaction  of 
March  31st,  and  the  accord  and  satisfaction  thereof.  On  the  first 
trial,  it  was  shown  that  on  the  10th  of  June,  1893,  Beveridge's  ac- 
count was  forwarded  to  Duke;  that  among  other  things,  it  showed 
the  delivery  of  the  400  shares  to  Hubbard,  Price  &  Co.,  on  March  31, 
1893;  that  Beveridge  had  in  his  possession  1,000  shares  of  tobacco 
stock  belonging  to  Mr.  Duke,  200  of  which  he  inclosed  with  the 
account,  and  at  the  same  time  remitted  a  check  for  a  cash  balance 
appearing  to  be  due  Duke  of  $3,076.68,  and  the  account  also  showed 
that  Beveridge  retained  in  his  pcrasession  800  shares  of  that  stock, 
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for  or  as  the  equivalent  of  compensation  for  bis  serTices,  wbich  he 
charged  as  of  the  value  of  |25,839.03.  On  receiving  this  account, 
Duke  repudiated  it,  returned  to  Beveridge  the  cheek,  disputed  the 
item  for  services,  and  referred  Mr.  Beveridge  to  Mr.  Price;  stating 
that  he  had  sent  instructions  to  the  latter  to  adjust  the  matter  with 
Beveridge,  and  he  demanded  that  Beveridge  turn  over  to  Price  the 
withheld  800  shares  of  stock  at  once.  It  also  appeared  on  the  for- 
mer trial  that  Price  entered  upon  negotiations  for  the  settlement 
of  the  account;  that  he  employed  Mr.  Cromwell,  an  attorney  at  law, 
to  negotiate  the  settlement  for  Duke;  that  such  negotiations  were 
actually  had  between  the  defendant  and  his  attorneys  and  Mr.  Crom- 
well; that  the  account  was  before  the  negotiators  at  the  time  of  set- 
tlement, and  that  it  finally  was  agreed  Idiat  Beveridge  should  give 
up  certain  undated  notes  of  Duke's  which  he  held,  and  should  also 
surrender  the  800  shares  of  the  tobacco  stock,  and  give  a  check  for 
f3,076.68  to  the  order  of  Duke,  and  the  claim  for  commissions  of 
1^,839.03  was  reduced  to  $5,500,  Mr.  Cromwell  giving  his  check  to 
the  defendant  for  that  sum,  and  also  giving  a  receipt  to  Beveridge 
for  the  securities  he  received  on  the  settlement,  and  a  promise  was 
made  that  mutual  releases  should  be  exchanged.  On  the  second 
trial  all  that  really  appears  as  proof  of  the  settlement  and  the  ac- 
cord and  satisfaction  is  that  an  account  containing  the  transaction 
of  March  31, 1893,  was  sent  to  Mr.  Duke  in  a  letter  of  Mr.  Beveridge, 
dated  June  10,  1893,  in  which  was  inclosed  the  200  shares  of  the 
tobacco  stock  and  the  check  for  $3,076.68.  On  the  12th  of  June, 
Duke  sent  to  Beveridge  the  letter  of  repudiation,  and  in  it  says: 

"1  notice  from  your  statement  that  you  have  In  hand  eight  hundred  sharps 
of  my  American  Tobacco  stock.  I  notice  also  that  you  have  me  charged  on 
aceonnt  $25,839.03  for  services,  and  yon  inclose  your  check  for  $3,076.68  to 
balance  account.  I  understand  you  to  mean  by  this  that  It  is  In  settlement.  I 
notice  that  upon  most  of  these  loans  the  brokerage  was  deducted  when  made, 
and  I  therefore  do  not  understand  where  your  claim  of  ¥25,330.03  comes  In. 
I  herewith  return  your  check,  and  refuse  to  accept  your  statement  as  a  settle- 
ment, and.  Inasmuch  as  I  cannot  come  to  New  York  to  arrange  the  matter. 
I  have  forwarded  your  statement  to  Mr.  Theo.  H.  Price,  with  instructions  to 
adjust  the  matter  with  you.  I  absolutely  refuse  to  acc^t  any  such  settlement, 
and  I  demand  that  you  turn  over  to  Mr.  Price  the  eight  hundred  sbaies  of 
stock  at  once,  and  very  much  oblige." 

On  July  10, 1893,  Price  wrote  Duke  a  letter,  in  which  was  contained 
the  following  statement: 

"Oromwefl  has  settled  the  account  with  Beveridge  to-day  for  flfty-flve  hrai- 
dred  dollars,  and  delivered  to  me,  as  por  Inclosed  copy  of  letter,  eight  hundred 
shares  of  the  stock  of  the  American  Tobacco  Co.,  and  check  for  $3,076.63.  which 
latter  I  have  passed  to  your  credit  I  Inclose  you  the  eight  signed,  but  un- 
filled, notes  that  Beveridge  has  returned  to  me,  and  twelve  notes  that  are  paid." 

In  this  letter  was  inclosed  one  written  to  Mr.  Price  by  Sullivan 
&  Cromwell,  having  relation  to  the  Beveridge  settlement,  but  what 
the  contents  of  that  letter  were  does  not  appear.  Substantially,  then, 
the  whole  proof  now  before  us,  on  the  matter  under  consideration, 
consists  of  the  account  showing  the  item  of  400  shares;  the  receipt 
of  that  account  by  Mr.  Duke;  its  repudiation;  the  notification  by 
Duke  to  Beveridge  that  the  account  had  been  referred  to  Mr.  Price 
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for  settlement;  the  demand  that  the  800  sharee  be  delivered  to  Mr. 
Price;  and  the  snbsequent  report  of  Price  to  Duke  that  a  Mr.  Crom* 
well  had  settled  the  account  with  Beveridge,  and  that  the  800  Bhares 
were  delivered  to  him  (Price),  with  a  check  for  $3,076.68,  being  pre- 
cisely for  the  same  cash  balance  as  that  appearing  on  the  account  ren- 
dered to  Mr.  I)uke.  The  point  is  whether  the  adjustment  and  settle- 
ment Price  was  authorized  to  make  has  been  proven.  Of  the  au- 
thority of  Price  to  make  the  settlement  there  can  be  no  doubt,  nor  can 
there  be  the  slightest  doubt  that  there  was  no  otbsc  acconnt  to  settle 
than  that  appearing  in  evidence,  nor  that  there  was  anything  in  dis- 
pute at  the  time  that  settlement  was  made  otiier  than  tiie  commis* 
sion  item  and  the  right  of  Beveridge  to  retain  the  800  shares,  nor  that 
there  were  any  other  800  shares  of  tobacco  stock  held  by  Beveridge 
than  those  appearing  on  the  face  of  the  account  and  surrendered  to 
Price  on  the  settlement.  When  we  take  into  consideration  what 
there  was  in  contest  between  these  parties;  that  there  was  only  the 
one  account,  and  po  claim  or  i>reten8e  that  there  were  any  other 
transactions  between  Duke  and  Beveridge  than  those  embraced  in 
that  account,  and  that  there  was  nothing  else  open  for  settlement 
between  them,  so  far  as  the  record  shows;  and  that  Mr.  Price  was 
anthorized  to  settle  and  adjust  a  particular  account,  and  to  receive 
the  800  shares  of  stock  appearing  on  that  account,— all  these  circum- 
stances BuflQciently  identify  the  account  settled  by  Mr.  Cromwell  as 
being  the  one  Price  was  authorized  to  settle,  and  that  was  sent  to  him 
for  settlement,  pursuant  to  the  notification  which  Duke  gave  to 
Beveridge  in  the  letter  of  June  10th.  It  appears  in  the  record  who 
M!r.  Cromwell  was,  namely,  an  attorney  acting  for  Mr.  Price  in  mat- 
ters relating  to  the  Beveridge  settlement.  I  Uiink  it  is  fully  proven 
that  the  account,  the  settlement  of  which  was  notified  to  Mr.  Duke 
by  Mr.  Price  in  the  letter  of  July  10th,  is  the  account  which  Price 
was  authorized  to  adjust  with  Beveridge,  and  which  Duke  declared  in 
his  letter  of  June  12th  would  be  forwarded  to  Mr.  Price  for  adjust- 
ment. 

It  is  claimed  by  the  appellants  that  the  letter  of  Price  to  Duke  of 
July  10th  was  incompetent  as  evidence  of  the  settlement  and  accord 
and  satisfaction  relied  upon  by  the  respondent;  that  declarations  of 
Price  as  an  agent  were  admissible  only  when  part  of  the  res  gestse; 
and  that  the  matters  communicated  to  Mr.  Duke  in  the  letter  were  of 
fhin^  that  did  not  occur  during  the  course  of  the  performance  of  the 
subject-matter  of  tiie  agency.  I  snj^se  the  rule  to  be  very  strict 
that,  to  be  part  of  the  res  gestse,  the  statement  or  declaration  of  an 
agent  must  relate  to,  and  be  made  in  connection  with,  some  act  done 
in  the  course  of  his  agency.  Manhattan  life  Ins.  Co.  v.  Forty-Sec- 
ond &  G.  St.  Ferry  R.  Co.,  139  N.  Y.  146,  34  N.  E.  776;  Anderson  v. 
Bailroad  Co.,  64  K.  T.  334.  This  communication  of  Price's,  made  by 
an  agent  to  his  principal,  is  a  statement  of  his  (Ihe  agent's)  final  act 
in  tl^  performance  of  the  duty  Intrusted  to  him;  is  a  notification 
tiiat  the  fruits  of  a  settlement  have  then  come  into  his  hands;  that 
h«  had  then  received  the  800  shares  of  stock  he  was  required  to  re- 
ceive, and  a  check  for  money  paid  on  the  settlement;  and  the  disposi- 
tion made  of  the  mon^,  he  passing  them  to  his  principal's  credit, 
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and  sending  to  him  not^  also  the  product  oi  the  settlement.  The 
statements  of  the  agent  are  in  immediate  connection  with  the  act  of 
winding  up  and  condnding  the  particular  em^doyment  the  subject  of 
the  agency,  and  the  letter  was  produced  on  the  trial  from  the  posses- 
sion of  the  plaintiffs.  Price's  letter  does  not  merely  contain  hearsay 
evidence  of  what  Cromwell  did,  nor  is  it  only  a  narrative  of  a  past 
occurrence  or  a  communication  not  written  in  the  course  of  the  trans- 
action. The  case  differs  from  Langhom  v.  Allnutt,  4  Taunt.  517,  and 
Beynor  v.  Pearson,  Id.  662,  and  Kahl  v.  Jansen,  Id.,  565,  in  the  same 
volume.  Here  Price  was  the  agent  of  Duke,  to  settle  "the  Beveridge 
account,"  and  to  receive  certain  things  from  Beveridge.  He  per- 
formed (partly  through  another)  the  service,  and  notified  his  {Hincipal 
thereof,  remitting  to  him  the  fruits  of  th&  settlement,  or  instmeting 
him  of  the  disposition  made  of  such  fruits,  whereby  the  accord  and 
satisfaction  was  made;  and  it  appears  his  principal  retained  the  bene- 
fit thereof.  I  understand  the  rule  to  be  that,  "where  an  agent's  let- 
ters have  been  adopted  or  acted  upon  by  the  principal,  they  become 
admissible  against  him;  for  the  principars  conduct  raises  the  infer- 
ence that  the  letters  were  written  within  the  scope  of  the  agent's  au- 
thoritj."  1  Phil.  Ev.  (Cow.,  H.  &  Edw.  Notes;  8th  Ed.)  p.  427.  But, 
apart  from  that,  Price's  declaration  is  directly  connected  with  his  act 
ot  receiving  and  disposing  of  the  product  of  the  settlement,  and  that 
declaration  is  necessary  to  a  complete  understanding  of  that  settle- 
ment. I  think  the  complaint,  under  the  law  as  stated  on  deciding 
the  former  appeal,  was  properly  dismissed,  the  proof  having  been 
made  on  the  cross-examination  of  plaintiffs'  witnesses  that  the  ac- 
count was  settled,  that  Duke  received  the  benefit  and  retained  the 
fruits  of  the  settlement;  and,  if  our  former  decision  was  right,  there 
can  be  no  recovery  in  this  action  for  conversion. 
The  judgment  ai^aled  from  should  be  affirmed,  with  costs. 


MUTUAIi  LIFE  IXS.  00.  OF  NEW  YORK  v.  ALDBICH  «t  al. 
Supreme  Court,  Appellate  Division,  Second  Department   December  18,  1S89.) 

Motion  for  reargument  denied. 
For  former  opinion,  see  60     T.  Supp.  195, 
Reargued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

PER  CURIAM.  We  think  we  have  not  overlooked  the  points  in 
the  case  which  have  been  urged  on  this  motion  for  reargument. 
To  recapitulate  the  opinion  hitherto  delivered  by  us,  and  to  answer 
the  defendants'  brief,  it  is  necessary  to  say  simply  this:  It  may 
very  well  be — nay,  more,  it  is  the  law — that  an  agreement  on  the 
part  of  Stewart  to  pay  the  plaintiff's  mortgage,  entered  into  at  the 
time  the  title  was  taken  for  Stewart  or  the  bank  by  the  defend- 
ant Kagle,  would  have  constituted  8u£Qcient  consideration  for  the 
extension  of  the  mortgage;  for  this  wonld  be  giving  to  the  mort- 
gagee a  new  security.  But  the  trouble  with  this  point  in  the  case 
is  that  the  negotiations  entered  into  between  the  parties  resulted 
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in  giving  the  collateral  bond  of  Stewart,  payable  in  six  monthB. 
In  this  sealed  agreement,  as  hitherto  said,  merged  all  the  previous 
oral  negotiations,  and  we  cannot  go  behind  it.  As  to  the  validity 
of  the  alleged  second  extension  of  time,  the  answer  to  it  is  that 
it  was  without  considerution,  because,  when  such  extension  is 
claimed  to  have  been  agreed  upon,  Stewart  was  already  liable  for 
the  debt  on  his  collateral  bond,  payable  in  six  mouths.  Therefore 
the  plaintiff  received  no  new  or  additional  security,  and,  within  the 
authority  of  Ohnstead  v.  Latimer,  158  N.  Y.  31S,  63  N.  E.  3,  43  L. 
B.  A.  685,  the  extension  was  inoperativa 

The  motion  for  reargnment  is  denied.  All  concur. 


PEOPLE  ex  rel.  GINQ  v.  LYMAN, 

{Supreme  Court,  Appellate  DItIbIod,  Second  Department   December  19,  1809.) 

MASDAHaa — Practice — Appeal  and  Error — Exobftiokb. 

Procedure  in  mandamuB,  under  Code  Civ.  Proc.  S  2082,  after  iaaue 
joined,  being  the  same  as  proceedings  fn  cItII  actions.  queBtioiis  of  error, 
not  property  before  the  court  hy  a  bill  of  exceptions,  cannot  be  considered. 

Appeal  from  special  term,  Suffolk  .county. 

Mandamus  by  the  people,  on  the  relation  of  Edward  Oing,  against 
Henry  H.  Lyman,  state  commissioner  of  excise.  From  an  order 
granting  the  writ,  defendant  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Mead  &  Stranalian,  for  appellant 
Timothy  M.  Grifflng,  for  respondent. 

WOODWARD,  J.  In  May,  1806,  the  respondent  paid  to  the  coun- 
ty treasurer  of  Suffolk  county  fiiOO  for  a  liquor  tax  certificate,  num- 
bered 26,251.  This  certificate  was  to  be  used  in  Greenport,  in  the 
said  county;  and  as  that  village  has,  in  fact,  a  population  exceed- 
ing 1^00,  the  treasurer  assumed  that  the  amount  collected  was 
proper,  under  the  law.  It  was  subsequently  discovered,  however, 
that.'the  liquor  tax  law  (chapter  112,  Laws  1896)  provided  that  the 
population  of  villages  must  be  determined  by  the  last  state  or  na- 
tional census,  and,  if  the  population  was  not  thus  determined,  the 
tax  should  be  fixed  at  |100.  The  respondent,  taking  advantage  of 
the  fact  that  neither  the  state  nor  the  national  census  fixed  the  pop- 
ulation of  the  village  of  Greenport,  demanded  of  the  county  treas-' 
urer  a  return  of  ?100;  that  sum  being  in  excess  of  the  amount  which 
could  be  collected  under  the  law  as  thus  construed.  On  the  5th 
day  of  February,  1897,  the  county  treasurer  notified  the  respondent 
in  this  proceeding  that,  acting  under  the  direction  of  the  excise  de- 
partment, the  original  certificate  would  be  received  by  him,  and  a 
new  certificate,  covering  the  same  period,  would  be  issued,  and  that 
the  respondent  would  be  given  a  receipt  for  the  difference  between 
the  |100  which  should  have  been  paid  and  the  |200  which  had  in 
fact  been  paid.  The  respondent  surrendered  his  original  certificate, 
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took  the  rebate  receipt  and  a  new  certificate,  and  subsequently 
brought  an  action  to  compel  the  county  treasurer  to  pay  the  amount 
of  the  rebate  receipt  Upon  the  trial  of  the  action,  judgment  waa 
entered  for  the  plaintiff,  and  this  court,  in  reversing  the  jadgment, 
held  that  the  plaintiff  had  no  cause  of  action  against  the  county 
treasurer;  his  right  to  recover  under  the  rebate  receipt  being  agreed 
upon  in  that  instrument,  which  provided  that  the  rebate  sum  should 
be  "payable  from  any  excise  money  hereafter  received  from  said 
city  or  town,  or  in  any  other  manner  hereafter  legalized,"  and  the 
legislature  having  in  the  meantime,  by  chapter  312  of  the  Laws  of 
1897,  amended  the  liquor  tax  law,  and  provided  for  the  payment  of 
these  rebate  receipts.  Having  failed  to  recover  from  the  county 
treasorer,  the  respondent  instituted  a  proceeding  for  an  alternative 
writ  of  mandamus  to  compel  the  appellant  to  issue  two  orders,  up- 
on the  proper  officers,  for  the  payment  of  the  rebate  certificate  held 
by  him,  resulting  in  an  order  directing  a  peremptory  writ  of  man- 
damus to  issue.  From  this  order  the  defendant  appeals  to  this 
court,  urging  that  it  is  possible  to  gather  from  the  last  state  census 
that  the  village  of  Greenport  has  more  than  1,200  inhabitants;  that 
an  enumeration  of  the  inhabitants  of  Greenport  taken  in  1897,  un- 
der the  provisions  of  the  liquor  tax  law,  shows  an  actual  population 
of  2,239,  and  that  the  court  shonld  have  taken  judicial  notice  of  the 
fact  that  the  population  of  Greenport  was  in  excess  of  1,200  at  the 
time  the  certificate  was  issued,  in  1896;  that  the  payment  by  the 
respondent  was  a  voluntary  payment,  and  cannot  be  properly  de- 
manded, etc. 

We  are  unable  to  discover  from  the  record  that  any  of  these  ques- 
tions are  properly  before  this  court.  The  appellant  has  taken  no 
exceptions  to  the  decision  of  the  court,  which  states  separately  the 
facts  found  and  the  conclusions  of  law.  As  the  proceedings  after 
an  issue  is  joined  are  the  same  in  a  mandamus  proceeding  as  in  an 
action  (section  2082,  C!ode  Civ.  Proc.),  and  as  they  are  governed  on 
appeal  by  the  same  rules  of  law  as  in  case  of  a  judgment  (section 
2087,  Code  Civ.  Proc),  there  are,  upon  the  appeal  from  the  order, 
no  questions  before  us  except  such  as  were  raised  by  exceptions 
taken  at  the  trial,  and  none  of  these  are  urged  upon  the  attention 
of  the  court.  We  are  of  opinion,  however,  that  the  statute  having 
determined  the  method  of  ffxing  the  population  of  cities,  towns,  and 
villages,  for  the  purpose  of  levying  the  liquor  tax,  it  is  not  for  the 
courts  to  accept  some  other  method  of  determining  tiiat  qnestion; 
and  the  excise  department  having  authorized  the  respondent  to 
surrender  his  f200  certificate,  taking  ont  a  new  one  for  |100,  and 
giving  him  a  rebate  receipt,  it  is  now  too  late  to  litigate  tiiat  qnra- 
tion.  It  is  conceded  that  the  respondent  had  a  right  to  sell  liquors 
under  bis  flOO  certificate.  Why,  then,  the  state  having  agreed  to 
refund  the  excess  payment,  should  he  be  denied  the  right  to  re- 
cover?   The  order  appealed  from  should  be  affirmed. 

Order  affirmed,  with  flO  costB  and  dlabursemoita.  All  concur. 
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DRAKE)  T.  BELLb 

(Supreme  Ooort,  Appellate  Division,  Second  Department  December  10,  1809.) 

1.  Appeal— Etidbncb— Presumption. 

Where  the  evidence  is  not  returned  on  appeal.  It  is  preaomed  that  It  waa 

sufficient  to  support  the  findings. 

iL  CONTBAOT — CONBIDBRATION— ACCEFTAHCB  Or  BENEFITS. 

A  carpenter,  under  au  agreement  to  repair  plaintiff's  house,  by  mistake 
repaired  tbe  hoose  of  the  defendant  Some  of  the  articles  pla«d  in  the 
bouae,  such  aa  windom,  etc.,  were  not  attached  to  the  freehold,  and  could 
have  been  taken  away,  but  the  carpenter  waa  Induced  to  leave  them  by 
defendant's  promise  to  pay  him  for  the  work,  tieid,  that  his  l«ivlng  them 
on  such  promise  constituted  a  consldmitlon  for  the  promise,  and  that  de- 
fendant was  liable. 

Appeal  from  special  term,  Kings  county. 

Action  by  Josephine  C.  Drake  against  Edward  G.  Bell.  From  a 
Judgment  in  favor  of  plaintiff  (56  K.  Y.  S.  945),  defendant  appeals. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CUIJJEN,  BARTLETT, 
HATCH,  and  WOODWABO,  JJ, 

Hitchell  May  (Thomas  C.  Whitiock,  on  the  brief),  for  a|^lant 
J.  William  Grreenwood,  for  respondent. 

HATCH,  J.  The  evidence  taken  upon  the  trial  is  not  returned,  and 
we  mast  tihuerefore  assume  that  the  same  was  an£Qcient  to  support  the 
findings  as  made.  Counsel  for  the  defendant  states  in  his  brief: 
"We  admit  the  findings  of  fact,  bnt  except  to  the  conclasion  of  law.'' 
Our  duty,  therefore,  is  to  see  if  the  facts  as  Xoand  support  the  judg- 
ment which  has  been  rendered. 

The  findings  show  that  cue  Bassell,  a  carpenter,  was  employed  by 
the  plaintiff  to  make  some  repairs  to  a  building  upon  her  property. 
Bossell,  by  mistake,  repaired  a  house  owned  by  the  defendant,  situ- 
ated in  the  immedate  locaUf;y  of  the  plaintifTs  house.  The  repairs 
were  of  value  to  the  defendant,  and  by  reason  of  them  he  was  enabled 
to  rent  his  house,  and  the  same  became  marketable  property  for  sale. 
Upon  discovery  of  the  mistake,  negotiations  were  had  between  Bus- 
sell  and  the  defendant  for  payment.  The  contract  price  between 
Bnssell  and  the  plaintiff  was  f215.  By  agreement,  this  was  reduced 
to  f  194,  and  this  sum  the  defendant  promised  to  pay  to  Bussell.  It 
not  being  paid,  Russell  filed  a  mechanic's  lien  upon  the  premises. 
The  court  has  found  that  subsequent  thereto  the  defendant  promised 
that,  If  the  plaintiff  would  pay  the  sum  agreed  upon,  he  would  pay  her. 
Thereafter  the  plaintiff  paid  Bussell,  and  took  from  him  an  assign- 
ment of  the  claim  and  of  his  rights  under  the  lien.  The  court  further 
found  "that  some  of  the  said  repairs  consisted  of  windows  and  some 
articles  which  were  not  made  part  of  the  freehold,  and  could  have 
been  taken  away  by  the  said  Russell,  but  by  the  defendant's  said 
jHTomise  the  said  Rossell  was  induced  to  leave  everything  there,  and 
he  did  so."  Upon  these  findings,  and  others  not  material  now  to 
mention,  the  court  directed  judgment  for  the  amount  of  the  plaintiff's 
claim,  and  directed  that  the  lien  be  foreclosed. 
61  N.T.S.— 12 
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It  is  the  claim  of  the  defendant  that  he  is  not  liable  for  the  valae 
of  the  repairs  when  made,  as  he  did  not  assent  thereto,  and  had  no 
knowledge  thereof;  that  his  subsequent  promise  to  pay  is  therefore 
unenforeeable,  for  lack  of  consideration  to  support  it.  We  do  not  find 
it  necessary  to  inquire  whether,  under  the  peculiar  circumstances  <rf 
this  case,  the  moral  obligation  to  pay,  coupled  with  the  value  be- 
stowed upon  the  property  and  the  enjoyment  of  the  premises  by  the 
defendant,  is  sufficient  to  constitute  a  l^al  consideration  for  the 
promise  to  pu^'.  Such  obligation  and  use  of  the  premises  were 
thought  sufficient  by  the  learned  court  below  to  furnish  legal  snj^rt 
for  the  promise  to  pay,  and  that  the  same  could  be  enforced  by  action. 
We  are  not  now  required  to  pass  upon  this  question,  and  we  express 
no  opinion  thereon.  The  court  has  found,  in  terms,  that  some  of  the 
articles  placed  in  the  house  were  not  attached  to  tiie  freehold;  that 
they  could  have  been  taken  away  by  Russell,  but  that  he  was  induced 
to  leave  them  there  upon  the  promise  of  tiie  defendant  to  pay  the 
|194.  Leaving  these  article  constituted  a  present  consideration  of 
value,  moving  from  Bussell  to  the  defendant  at  the  time  whoi  the 
promise  to  pay  was  made.  Hiat  this  furnished  a  consideration  for 
the  promise  is  elementai'y.  While  a  person  is  under  no  obligation  to 
accept  gratuitous  and  voluntary  service,  yet,  when  the  service  is  ren- 
dered, if  the  person  chooses  to  make  use  of  the  benefits  by  retention 
of  the  articles  which  are  the  product  of  the  service,  he  becomes  liable 
as  though  they  were  fumishwl  up<m  request.  1  Pars.  Cont.  (8th  Ed.) 
470.  and  cases  cited.  Such  person  may  also  ratii^  the  act,  and  create 
liability,  where  before  it  did  not  exist.  Heermans  v.  Oarison,  64 
N.  Y.  171.  In  the  present  ca&e,  the  service  was  of  value  to  the  de- 
fendant. .It  might  have  been  rendered  less  valuable  to  him  had  the 
articles  been  removed  which  could  have  been  taken  away.  As  he 
chose  to  retain  the  whole,  and  Bussell  was  induced  to  leave  those 
which  he  might  have  taken  away,  all  the  elements  of  a  contract 
based  upon  consideration  are  found  present,  and  upon  it  this  judg- 
ment can  rest. 

It  is  true,  as  stated  by  the  defendant  in  his  brief,  that  tiie  court  in 
its  opinion  said:  '*The  defendant  was  under  no  legal  obligation  to 
pay  for  the  work.  Nor  is  there  any  question  of  acceptance  as  of  a 
chattel,  for  there  was  nothing  capable  of  being  rejected  or  taken 
away."  And  again:  "It  was  all  of  an  immovable  character,  like 
plastering  and  painting."  But  the«e  statements  are  not  controlling 
of  the  fact  that  there  were  articles  which  could  be  removed,  which 
the  court  has  found,  and  by  which  finding  alone  we  must  be  governed. 
Equitable  principles  attached  to  this  property  the  lien  of  this  me- 
chanic. Otis  V.  Dodd,  90  N.  Y.  336.  The  ^aintiff  having  succeeded 
to  the  rights  of  Russell,  she  became  entitled  to  Jndgment  tor  tiidr 
enforcement.   The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.  All  concur. 
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LUCIA  T.  OMBL. 

<Siipreme  Oonrt,  Api>ellate  Dlrlsion,  Second  Department  December  19,  189ft.) 

1.  RiaHT  OF  Appeal— LiuiTATiON— Holidays. 

Where  the  day  on  which  the  limit  for  appeal  would  ordinarily  have  ex- 
pired and  the  day  following  were  made  days  of  general  thauksglTlng  and 
public  holidays,  and  Uie  day  following  andi  holidays  was  a  Sunday,  the 
limit  for  appeal  did  not  expire  nntU  the  'Siaaiaj  following. 

9L  InNKBBFERS — LIABILITY  FOR  GOODS  OF  OdEST. 

An  innkeeper  is  liable  for  the  loss  of  goods  of  his  guest  unless  the  loss 
Is  caused  by  the  act  of  God,  the  common  enemy,  or  by  the  guest's  neglect 
or  default. 
8l  Same— Misconduct  of  Guest. 

Plaintiff,  a  guest  In  a  hotel,  took  a  woman  of  111  fame  to  his  room  with 
him  for  consort,  who  absconded  with  a  sum  of  his  money.  Plaintiff  then 
reouested  the  hotel  clerk  to  keep  the  remainder  of  his  money  for  him,  but 
the  clerk  refused  to  do  ao,  and,  after  plalntlfE  went  back  to  his  room,  the 
balance  of  his  money  was  stolen  from  him.  Seld,  that  plalntltTs  misctm- 
duct  and  immorality  did  not  bar  him  from  ncoTery  for  the  balance  m 
subsequently  stolen. 

Appeal  from  municipal  court,  borough  of  Brooklyn,  Fourth  district. 
Action  b;  Louis  N.  Lucia  against  Louia  Omel.   From  a  judgment 
of  tlie  manicipal  court  dismissing  the  complaint,  plaintiff  appeals. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Herman  H.  Baker,  for  appellant. 
Owen  F.  Finnerty,  for  respondent 

CULLEN,  J.  The  action  was  brought  to  recover  an  amount  of 
money  stolen  from  the  plaintiff  while  a  guest  in  the  defendant's 
faotel  at  Coney  Island.  Judgment  was  rendered  on  September  9th, 
and  the  appeal  perfected  on  October  2d.  The  appeal  was  taken  in 
time.  Ordinarily,  the  last  day  on  which  to  appeal  would  have  been 
Sl^eptembe^  29th,  but  that  day  and  the  following  were  made  days 
of  general  thanksgiving  and  public  holidays  by  proclamation  of  the 
governor.  The  1st  day  of  October  was  Sunday.  The  existence  of 
these  two  holidays  and  of  Bunday  extended  the  appellant's  time 
until  the  Monday  following,  October  2d.  From  the  evidence  of  the 
plaintiff  and  his  companions  it  appeared  that  at  about  11  o'clock  in 
the  evening  he  hired  a  room  in  defendant's  hotel,  and  took  a 
strumpet  with  him  there  for  the  purposes  of  consort  After  remain- 
ing there  some  time,  the  woman  appears  to  have  absconded  with 
some  of  the  plaintiff's  money.  Tliereupon  he  went  downstairs,  and 
asked  the  clerk  or  bartender  to  keep  the  remainder  of  his  money, 
some  (200,  which  the  clerk  refused.  Then  the  plaintiff  returned  to 
his  room  by  himself,  went  to  sleep,  and,  while  so  occupying  his  bed- 
room, his  money  was  stolen.  No  evidence  was  given  for  the  de- 
fendant, and  the  decision  of  the  justice  was  made,  not  on  the  ques- 
tions of  fact,  but  as  a  nonsuit. 

We  think  that  the  story  of  the  plaintiff,  if  credited,  entitled  him 
to  recovery.  An  innkeeper  is  liable  for  the  loss  of  the  goods  of  hia 
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guest  unleBs  the  loss  iB  caused  by  the  act  of  God,  by  the  commoB 
enemy,  or  by  the  neglect  or  defanlt  of  the  guest.  Edw.  Ballm.  § 
462.  That  the  plaintiff  was  a  guest  in  the  defendant's  hotel  cannot 
be  denied,  unless  his  taking  the  strumpet  to  his  room  deprived  him 
of  his  rights  as  a  guest.  In  Curtis  t.  Murphy,  63  Wis.  4,  22  N.  W. 
825,  it  was  held  that,  where  a  man  took  a  woman  to  a  hotel  for  the 
purpose  of  prostitution,  he  did  not  thereby  acquire  the  rights  of  a 
guest  Assuming  this  decision  to  be  correct,  it  is  not  a  bar  to  the 
plaintiff's  rights  in  this  case.  If  he  had  been  robbed  while  occupy- 
Ing  his  room  with  the  strampet,  the  decision  cited  would  apply. 
If  he  had  been  robbed  by  the  strumpet  with  whom  he  associated,  we 
would  be  entirely  clear  that  his  loss  would  be  the  result  of  his  own 
negligence  and  misconduct,  and  thus  preclude  a  recovery  against  i 
the  landlord  within  the  general  rule,  even  apart  from  the  authority 
of  the  Wisconsin  case.  But  the  misconduct  and  immorality  of  the 
plaintiff  had  ceased  before  he  met  with  his  loss.  We  cannot  see 
how  that  previous  immorality  affected  bis  subsequent  status  as  a 
guest  in  the  hotel. 

^e  judgment  should  be  reversed,  and  a  new  trial  ordered;  costs 
to  abide  the  event  All  concur.  i 


DROSTE  T.  PALMER. 

(Supreme  Court,  Appellate  DirlBion,  Second  Department   December  18,  18BB.) 

CovKHAHTB — Breach — Recotkrt. 

Where  plaintiff  ba«nl  his  right  to  recover  on  an  oral  agreonent  made 
at  the  time  of  the  sale  of  certain  property,  which  agreemoit  was  after- 
wards embodied  as  a  covenant  In  a  blU  of  sale  of  the  property,  and  the  coart 
struck  out  all  evidence  of  the  oral  agreement,  It  was  error  to  hold  the  de- 
fendant liable  for  a  breach  of  the  corenant  occurring  after  the  aU^ed 
oral  agreement,  bnt  before  the  execution  of  the  bill  of  sale. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Adolph  M.  Broste  against  William  H.  Palmer.  From 
a  judgment  in  favor  of  plaintiff,  defendant  aj^als.  Reversed. 

Argued  before  GOODKICH,  P.  J.,  and  CULLEN,  BABXIiBTT, 
HATOH,  and  WOODWAKD,  ,JJ. 

Hi^o  Hirsh,  for  appellant. 

Van  Buren  Denslow,  for  respondent 

HATCH,  J.  It  appears  by  the  complaint  that  this  action  was 
brought  upon  an  agreement  claimed  to  have  been  made  by  the  de- 
fendant to  hold  the  plaintiff  harmless  from  any  damage  he  might 
sustain  by  reason  of  taking  possession  of  certain  premises  situate 
at  Wallabout  Market,  in  the  borough  of  Brooklyn,  and  to  compen- 
sate the  plaintiff  for  cmy  loss  he  might  incur  thoreby;  that,  relying 
upon  the  defendant's  representations  and  agreement  to  hold  the 
plaintiff  harmless,  the  latter  purchased  said  premises  from  the  de- 
fendant, and,  pursuant  to  the  letter's  direction,  entered  into  posses- 
sion of  the  same ;  that  by  reason  of  such  entry  he  was  subjected  to 
a  suit  by  one  Mary  H.  Barrett,  who  claimed  to  hold  a  lease  and 
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was  in  occupation  of  part  of  the  premises;  that  such  suit  resulted 
In  a  judgment  against  the  i^aintifiF,  from  which  he  sustained  damajge 
in  an  amount  specified  in  the  complaint.  Upon  the  trial  the  plain- 
tiff undertook  to  prove  that  he  entered  into  negotiations  for  the 
purchase  of  the  premises  about  the  Ist  of  April,  1889,  and  shortly 
thereafter  consummated  the  same.  He  testified,  pursuant  to  the 
averments  of  his  complaint,  to  the  representations  and  agreement 
made  at  that  time.  The  building  the  subject  of  the  sale  stood  upon 
leased  ground,  and  was  used  for  market  purposes,  the  lease  running 
from  the  city  to  the  defendant  No  writing  evidenced  the  sale,  or 
the  agreement  which  was  made  at  the  time  of  its  consummation. 
According  to  the  testimony,  the  negotiations  had  ripened  into  a 
sale  about  the  25th  of  April,  and  immediately  the  (daintiff  entered 
into  possession  of  the  building,  and  ejected  Mrs.  Barrett  therefrom. 
The  suit  for  the  recovery  of  damages  was  in  trespass,  and  was  based 
upon  the  act  of  the  plaintiff  in  removing  Mrs.  Barrett  and  her  prop* 
erty  from  the  building. 

During  the  course  of  the  examination  of  the  plaintiff  a  bill  of 
rale  was  produced,  executed  by  the  defendant,  and  running  to  the 
plaintiff,  bearing  date  the  11th  day  of  October,  1889.  This  bill  of 
sale  contained  a  covenant  whereby  the  plaintiff  agreed  to  warrant 
and  defend  the  sale  of  the  said  building.  After  the  introduction  of 
this  paper,  the  court  struck  out  all  of  the  testimony  given  by  the 
plaintiff  tending  to  show  the  oral  agreement  on  the  part  of  the 
defendant  at  the  time  when  the  sale  of  the  premises  was  consum- 
mated, and  at  the  close  of  the  proof  the  court  struck  out  all  of  the 
testimony  which  tended  to  establish  such  oral  agreement,  holding 
that  the  defendant  was  liable  under  the  covenant  contained  in  the 
written  bill  of  sale.  We  are  unable  to  see  how  this  ruling  can  be 
sustained  npon  any  theory  presented  by  this  case.  The  action  out 
of  which  the  damages  arose  was  for  a  trespass  committed  by  the 
plaintiff  on  April  25,  1889,  and  how  the  plaintiff  can  invoke  the  aid 
of  a  covenant  which  had  no  existence  until  the  October  following, 
as  the  basis  of  indemnity  for  the  trespass  committed  by  him  in 
April,  we  are  unable  to  see.  The  action  was  not  brought  upon 
any  such  theory.  All  of  the  averments  of  the  complaint  under  which 
the  plaintiff  sought  to  show  his  right  to  recover  were  for  the  breach 
of  an  oral  agreement  made  at  the  time,  of  the  sale.  If  it  had  ap- 
peared that  such  agreement  had  been  made  at  that  time,  and  the 
trespoM  was  committed  pursuant  to  the  defendant's  direction  to 
alter,  then  the  act  of  trespass  was  the  Joint  act  of  both  persons, 
and,  as  both  were  sued  for  such  trespass,  they  stood  before  the  law 
as  joint  tort  feasors.  Neither  could  compel  contribution  for  what 
he  was  required  to  pay  as  damages  or  expenses  incurred  by  him  in 
consequence  of  his  act  of  trespass.  There  was  no  amendment  of 
the  complaint,  assuming  that  the  court  would  have  possessed  the 
IK>wer  to  amend — which  is  more  than  doubtful — upon  the  trial.  The 
d^endant's  motion  for  the  direction  of  a  verdict  presented  this 
qnestion  clearly  to  the  court,  and  such  motion  should  have  been 
jrranted.  Neither  the  averments  of  the  complaint  nor  the  proof  npon 
the  trial  showed  or  traded  to  show  that  the  covenant  contidned  in 
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the  written  bill  of  sale  either  related  to  or  embraced  the  oral  agree- 
ment and  representations  which  were  made  by  the  defendant  at  the 
time  when  the  sale  was  consummated.  The  paper  itself  is  i^ain  and 
definite  in  its  terms,  and  it  cannot  be  conBtrued  as  relating  back 
to  the  time  of  the  original  transaction,  so  as  to  famii^  indemnity' 
in  the  form  of  damages  for  Ub  breach  for  the  trespass  committed 
by  the  plaintiff  in  the  prior  April.  To  permit  a  recoTcr^  ander  such 
circumstances  would  authorize  an  award  of  damages  for  a  breach 
of  covenant  which  had  no  existence  at  the  time  when  the  act  was 
committed  out  of  which  it  is  claimed  the  breach  arose,  "nie  bare 
statement  of  the  proposition  is  its  refutation. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted;  coBts  to  abide  the  event.  All  concur. 


BEILLT  T.  FORCHER  et  sL 
(Bupraiue  Court,  Appellate  DiviBlon,  Second  Deputment  Deconber  19;  1899.) 

L  SUBSOQATB'S  DSCRBB. 

Since  an  executor  had  a  remedy  at  law  by  appeal  from  a  surrogate's 
order  disallowing  the  claim  of  an  attorney  for  services  claimed  to  have 
been  rendered  the  estate,  a  suit  m  equity  to  enjoin  the  enforcement  of 
the  surrogate's  decree  ordering  distribution  of  money  retained  by  such 
attorney  for  such  services  would  not  lie. 

Sl  Same— Exbcdtobs  and  Adhinistkatorb. 

Plaintiff  alleged  that  the  distributees  of  an  estate  of  which  he  was  execu- 
tor, In  consideration  of  his  defending  an  action  pending  against  the  estate, 
agreed  to  indemnify  faim  for  loas,  and  that  an  attorney  to  whom  he  had 
given  charge  of  the  moneys  retained  a  part  thereof,  which  he  believed  was 
retained  for  services  rendered  the  estate,  and  which  be  had  been  ordered  to 
pay  over  to  the  distributees.  Meld,  that  the  agreement  did  not  save  the  ex- 
ecutor from  misapplication  of  tlie  funds,  and  It  was  Immaterial  that  they 
were  retained  by  the  plalntilTs  attorney,  since  plaintiff  bad  not  atiown 
that  the  retention  was  on  account  of  services  rendered  the  estate. 

Appeal  from  special  term,  Queens  county. 

Bill  by  John  Reilly,  as  executor  of  Jacob  Michd,  deceased,  and  in 
his  own  right,  against  Emma  Porcher,  impleaded  with  others.  From 
a  judgment  snstainii^  a  demurr^  to  the  bill,  plaintiff  appeals.  Af- 
flimed.   

Argued  before  GOODRICH,  F.  J.,  and  CULLEK,  BASTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Joseph  K.  Murray,  for  appellant. 
0.  W.  Laskey,  for  respondents. 

HATOH,  J.  The  present  action  has  the  merit  of  novelty,  If  it 
has  no  other.  It  seeks  to  invoke  the  aid  of  the  equitable  powers 
of  this  court  to  compel  an  attorney  to  pay  over  mon^  wUch  he 
has  received  for  the  executors  of  an  estate,  and  to  perpetually  en- 
join the  enforcement  of  a  decree  of  the  surrogate's  court  of  the 
county  of  Queens,  which  directs  the  payment  over  of  the  moneys  of 
the  estate,  with  which  the  executors  are  j«x)perly  chargeable,  to 
the  persons  entitled  thereto.  It  further  aiAcs  f6r  the  constmctioD 
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of  a  certain  agreem^t  of  indemnity  ezecnted  by  those  entitled  to 
distribatiTe  Bhares  in  the  estate,  and  for  an  accounting,  between 
ail  the  parties  in  interest^  and  a  determination  of  the  respective 
rights  and  liabilities  of  all.  The  facta  averred  in  the  complaint,  out 
of  which  it  is  claimed  the  right  to  equitable  relief  arises,  are,  in 
brief,  these:  That  the  plaintiff  . and  the  defendant  Charles  Michel 
were  appointed  executors  of  the  will  of  Jacob  Michel,  deceased, 
■which  will  in  July,  1875,  was  duly  proved  and  admitted  to  probate 
by  the  surrogate  of  the  county  of  Queens;  that  the  estate  of  the 
testator  consisted  almost  entirely  of  a  certain  piece  of  real  prop- 
erty, which  was  sold  by  the  executors,  under  a  power  contained  in 
the  will,  for  the  sum  of  |7,000;  that  this  sum  was  paid  to  Andrew 
J.  Provost,  an  attorney  for  the  executors,  and  that  he  retains  in  his 
hands  out  of  s^ch  fund  $1,899.50,  which  upon  demand  he  refuses  to 
pay  over;  that  thereafter  an  accounting  was  had  by  the  executors 
in  the  surrogate's  court  of  the  county  of  Queens,  and  that  said  sum 
so  retained  by  said  attorney,  which  was  charged  in  the  account  as 
an  item  of  expense  properly  incurred  by  the  executors,  was  disal- 
lowed by  the  surrogate,  and  the  executors  were  charged  therewith; 
that  the  accounts  of  the  executors  were  settled,  and  a  decree  entered 
directing  distribution  to  the  persons  in  interest;  that  the  executors 
did  not  have  sufficient  moneys  of  the  estate  in  their  hands  to  comply 
with  the  decree,  but  that  they  offered  to  pay  over  all  of  the  moneys 
received  by  them,  less  the  sum  retained  by  the  attorney;  that,  com- 
pliance not  being  made  with  said  decree  according  to  its  terms,  an 
order  was  obtained  by  the  defendant  Porcher,  one  of  the  distributees 
named  in  the  decree,  for  the  executors  to  show  cause  why  they  should 
not  comply  with  such  decree,  or  be  punished  for  contempt.  This 
application  resulted  in  an  order  of  the  surrogate  directing  that  com- 
pliance be  made  with  such  decree  within  30  days,  and  in  default 
thereof  that  the  executors  be  adjudged  guilty  of  contempt,  and  pre- 
cept issue,  committing  them  to  the  county  jail  until  they  should 
make  such  payment.  Ttie  complaint  further  avers  that  prior  to  the 
19th  day  of  February,  1891,  the  defendant  Pordier,  Charles  Michel, 
Edward  Michel,  and  Margaret  Michel,  children  of  the  testator,  exe- 
cuted an  agreement  of  indemnity  to  the  plaintiff,  which  recited  that 
Mary  Connors,  the  widow  of  the  testator,  had  brought  an  action 
in  the  supreme  court  against  said  executors  and  against  the  persona 
named  individually,  which  action  the  i^aintiff  was  requested  to  de- 
f^d,  and  that  in  consideration  of  his  defending  such  action  the 
said  parties  jointly  and  severally  undertook  and  agreed  to  indemnity 
and  save  harmless  the  plaintiff  of  and  from  all  actions  and  proceed- 
ings now  pending  or  thereafter  to  be  brought  by  such  persons,  or 
either  of  them,  or  by  any  other  person  or  persons,  against  the  said 
executors,  concerning  the  property  of  the  testator,  or  concerning  the 
actions  and  doings  of  the  executor,  and  that  upon  demand  said  par- 
tiM  jointly  and  severally  undertook  to  pay  unto  the  plaintiff  or  hia 
legal  representatifes  any  and  all  sums  of  money  be  might  be  re- 
quired to  pay  by  reason  of  any  and  all  such  actions  and  proceed- 
ings, and  in  the  def«ise  thereof.  Upon  information  and  bdief>  the 
c<miplaint  averred  that  the  retention  by  the  said  attorney  of  the 
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BMMieys  which  came  to  Mb  hands  relates  to  services  readied  par- 
soant  to  ^nch  agreement 

These  are  the  material  allegations  of  the  comi^aint,  and  it  is  evi- 
dent to  onr  minds  that  it  fails  to  state  facts  conatitnting  a  cause  of 
action.  If  the  services  performed  by  the  attorney,  ProT<»t,  were 
rendered  in  and  about  the  estate  of  the  testator,  then  the  reasonable 
arnonnt  and  value  of  such  service  constituted  the  same  a  proper 
eharge  against  the  estate.    St.  John  v.  McKee,  2  Dem.  Sur.  236  ;  2 
Williams,  Ex'rs,  194,  195.   If,  upon  the  accounting  before  the  sur- 
rogate, it  had  aj^ared  that  the  service  had  been  rendered  in  con- 
nection with  the  estate,  the  decree  should  havo  made  allowance  to 
the  executors  for  the  same;  and,  if  the  surrogate  improperly  refused 
to  allow  the  item,  then  the  remedy  afforded  to  the  plaintiff  was  by 
aj^eal  from  such  decree.  This  court  would-  not  lend  the  aid  of  its 
equitable  powers,  even  though  it  possessed  the  right,  by  counte- 
nancing an  action  where  the  rem^y  afforded  by  appeal  is  ample 
and  complete.    There  is  therefore  nothing  stated  in  the  com^^int, 
independent  of  the  agreement,  which  affords  any  basis  whatever 
for  the  maintenance  of  this  action.    Nor  is  the  plaintiff  aided  by  the 
terms  of  such  agreement.   The  complaint  is  that  the  money  waa  the 
proceeds  of  the  sale  of  real  estate.   The  executors  were  bonnd  to 
receive  such  sum;  and,  if  they  permitted  the  attorney  to  receive  it, 
they  became  chargeable  with,  and  liable  for,  his  acts,  and  they  can- 
not be  heard  to  shelter  themselves  behind  the  attorney's  dereliction, 
l^e  agreement  itself  does  not  assume  to  hold  harmless  either  execu- 
tor for  an  act  of  malfeasance  upon  his  part,  and  they  having  no  de- 
fense, and  not  being  protected  by  the  terms  of  the  agreement  for 
Any  act  of  misappropriation  of  the  funds  of  the  estate  which  they 
might  personally  make,  so  they  may  not  invoke  for  their  protection 
the  act  of  an  attorney  selected  by  them  in  misappropriating  the 
fnnds  for  which  they  must  account  to  the  estate.  The  complaint 
is  destitute  of  any  averment  showing  that  the  services  contemp^ted 
m  the  agreement  were  services  in  any  wise  rendered  in  connection 
with  the  real  estate  for  whose  proceeds  they  have  been  required 
to  account.   !N^or  is  it  averred  that  the  defense  of  any  action  was 
andertaken  by  the  plaintiff  or  his  co-executor  on  account  of  such 
agi-eement,  or  that  they  incurred  any  expenses  in  connection  there- 
with, or  that  the  attorney,  Provost,  was  employed  by  them,  or  ren- 
dered any  service  for  which  the  agreement  would  furnish  an  in- 
demnity. All  that  is  said  in  the  comjdaint  upon  that  subject  is  that 
the  plaintiff  is  informed  and  believes  ttiat  the  agreement  "relates 
io  said  claim  for  services"  by  the  attorney.   It  is  therefore  evident 
that  the  most  liberal  construction  of  the  complaint  does  not  show 
that  the  plaintiff  is  entitled  to  any  exemption  from  compliance  with 
the  decree  of  the  surrogate  by  reason  of  the  execution  of  this  agree- 
ment, and  therefore  in  no  view  Is  any  cause  of  actiim  stated  ia  this 
complaint. 

The  plaintiff  is  not  without  a  remedy,  if  he  has  been  wronged.  If 
the  attorney  improperly  retains  moneys  in  his  hands  which  he  should 
pay  over  to  the  executor,  he  can  be  compelled  summarily,  by  order 
of  the  court,  upon  making  proof  of  the  fact,  to  pay  th^  over,  or 
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an  action  will  lie  to  recover  the  same.   If  the  Bervices  were  rendered, 

and  the  sum  retained  by  the  attorney  is  a  proper  charge  and  the 
same  was  incurred  pursuant  to  the  agreement,  then  the  plaintiff 
has  his  remedy  by  action  against  the  parties  executing  such  agree- 
ment. Bat  the  attempt  to  maintain  this  action,  in  view  of  the  aver- 
ments of  the  complaint,  is  without  precedent,  and  cannot  be  sus- 
tained. It  follows  that  the  interlocutory  jadgment  should  be  af- 
firmed. 

loterlocntory  Judgment  affirmed,  with  costs,  with  leave  to  plaintiff  to  serre 
amended  complaint  witbln  20  days  on  payment  of  the  costa  of  the  demurrer 
and  of  this  appeal.  AH  concur. 


PEOPLE  ex  rel.  JONES  v.  GOLEH  et  aL 
(Supreme  Gonrt,  Appellate  Dlvialon,  Second  Department  December  19,  1890.) 
1.  Salbs  for  Taxes  —  Ibbeqularitisb  —  PAicniLBT  AnTXKtiSEHBHTS  —  Hah- 

DAHUB. 

The  tact  that  a  pamphlet  advertfaement  nnder  Laws  18S8,  c.  583,  tit  8, 
S  2,  declares  that  certain  land  will  be  aold  for  taxes  which  Inclnde  an  Item 
for  taxation  for  which  the  land  had  been  adTertised  for  sale  by  a  previous 
pamphlet  regularly  Issued,  will  not  Justify  a  cancellation  of  a  sale  accord- 
ing to  the  previous  pamphlet,  where  neither  the  landowner  nor  Intending 
purchasers  are  shown  to  have  been  misled  by  the  subsequent  pamphlet 
flL  Sahe— Skpabats  Sales  for  Difpbbbnt  Assmsmbhts. 

A  sale  of  land  for  a  single  assessment  for  taxes  may  be  made  when 
there  are  other  assessments  in  arrears. 

Appeal  from  special  term.  Kings  county. 

Application  for  mandamus,  on  the  relation  of  Mary  E.  Jones, 
against  Bird  S.  Goler,  as  comptroller  of  New  York  City,  and  others, 
to  compel  respondents  to  cancel  the  record  of  certain  tax  sales  of 
reiatrix^s  property.  From  a  denial  of  the  application,  relatrix  ap- 
peals. Affirm^   

Argued  before  GOODRICH,  P.  J.,  and  GUISLES,  BABTLEXn?, 
HATCH,  and  WOODWARD,  J  J. 

Louis  J.  Altkmg,  for  ai^ellont 
William  J.  Garr,  for  respondents. 

WILLAED  BAirrLETT,  J.  On  December  2,  1897,  the  registrar  of 
arrears  of.  the  city  of  Brooklyn  sold  two  lots  belonging  to  the  rela- 
trix, for  the  nonpayment  of  a  sewer  assessment,  and  thereafter  he 
delivered  certificates  of  sale  to  the  respective  purchasers.  This  pro- 
ceeding was  instituted  to  procure  an  order  directing  that  the  salea 
be  canceled  of  record  because  the  owner  claims  to  have  been  misled 
as  to  the  time  when  the  property  would  be  put  up  for  sale,  and  be- 
cause the  property  was  sold  for  one  assessment  only,  when  there 
were  other  taxes  and  assessments  in  arrears  at  the  time  the  sale 
was  made. 

The  sale  was  originally  advertised  for  December  23,  1S96,  in  a 
catalogue  printed  in  pamphlet  form  for  distribution  to  sudi  persons 
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as  should  ma^e  application  for  the  Bame  at  the  registrar's  ofBce, 
as  prescribed  hj  law.  Laws  1888,  c.  583,  tit.  8,  §  2.  In  the  exercise 
of  the  power  conferred  npon  him  by  the  charter  of  Brooklyn,  the 

registrar  of  arrears  duly  adjourned  the  sale  from  time  to  time  until 
December  2,  1897,  the  day  when  the  lots  were  sold.  The  claim  that 
the  relatrix  was  misled  as  to  the  date  of  sale  arises  out  of  the  fact 
that  before  the  adjourned  day  the  registrar  prepared  another  cata- 
logue of  Brooklyn  property  to  be  sold  lor  taxes  on  December  28, 
1897.  In  this  catalogue  appeared  the  relatrix's  two  lots,  charged, 
not  only  with  the  sewer  assessment  already  mentioned,  but  with  an 
assessment  for  grading  and  paring,  which  was  not  returned  to  the 
registrar  as  unpaid  until,  after  the  preparation  of  the  first  catalogue. 
The  regularity-  of  the  proceeding  in  respect  to  the  notice  of  the  sale 
given  in  the  first  catalogue,  and  the  adjournment  thereof  down  to 
ihe  day  on  which  the  sale  was  actually  made,  is  not  open  to  serioua 
question.  There  is  not  the  slightest  evidence  that  the  preparation 
of  the  second  catalogue,  and  its  presence  in  the  registrar's  office, 
where  possible  purchasers  might  have  obtained  it  before  the  ad- 
journed day,  really  misled  the  relatrix  or  anybody  else.  It  is  true 
that  the  relatrix  does  allege  in  her  petition,  in  general  terms,  that 
owing  to  the  distribution  of  the  said  catalogue,  showing  that  the 
said  property  would  be  sold  on  the  28th  day  of  December,  1897,  she 
was  misled  as  to  the  date  of  the  sale;  but  she  states  no  fact  showing 
that  her  action  in  respect  to  the  sale  was  any  different  from  what 
it  would  have  been  in  the  absence  of  the  second  catalogue  It  doM 
not  appear  that  she  ever  saw  the  latter  pamphlet  prior  to  the  sale; 
and,  if  she  did  see  it,  the  slightest  inquiry  would  have  informed  her 
that  it  did  not  purport,  and  was  not  intended,  to  affect  the  adjourn- 
ment previously  ordered.  Nor  is  there  any  proof  that  tt^  inter- 
vening publication  of  the  second  catalogue  confused  or  misled  in- 
tending purchasers.  It  is  possible  that  it  may  have  done  so,  but 
that  possibility  does  not  entitle  the  property  owner  to  have  the  tax 
sale  adjudged  null  and  void,  as  she  demands  in  this  proceeding. 
In  a  case  where  the  owner  could  prove  actual  injury  sustained  by 
him  in  consequence  of  misleading  notices  by  the  selling  officer,  he 
could  resort  to  the  remedy  by  action  to  set  aside  the  sale;  but,  In 
the  absence  of  evidence  from  which  such  injury  may  be  found  as  a 
matter  <rf  fact,  we  have  no  case  of  clear  legal  right,  such  as  should  be 
presented  to  authorize  relief  by  means  of  the  writ  of  mandamous. 

Hie  second  objection  to  the  validity  of  the  tax  sale  seems  even 
less  substantial.  We  are  unable  to  perceive  how  the  owner  can  be 
injured  by  having  his  property  sold  for  one  assessment  instead  of 
two.  It  is  true,  as  counsel  argues,  that  taxes  on  real  estate  not  only 
constitute  a  lien  on  the  land,  but  are  collectible  out  of  the  personal 
property  of  the  landowner.  Haight  v.  Mayor,  etc.,  99  N.  Y.  280,  1 
IS.  E.  883,  Here  the  plaintiff,  instead  of  receiving  the  purchase  j^ce 
paid  upon  the  tax  sale,  less  two  assessments,  will  receive  it  with  only 
one  assessment  deducted,  and  will  have  in  po<^et  jnst  fl<o  mnch  more 
money  with  which  to  pay  the  second  assessment,  which  she  thinks 
ooght  to  have  been  charged  against  the  property  at  the  time  when 
it  was  sold. 
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The  learned  judge  bdow  was  dearly  right  in  denying  the  rdatrix'8 
application,  and  ttie  order  of  the  special  term  should  be  aflBnuedf 
with  |10  costs  and  diBborsements.   AH  concur. 


WATSON  V.  DUNOAN  et  aL 
(Snpreme  Court,  Appellate  Division,  Second  Department  December  10,  1890.) 

IVJUKT  TO  £l(FI.OTB  — COKTBIBDTOBT  NbOLIGEKOS  — EXTOWLBDOB  OV  DAHOSB 

— Cabb. 

In  moving  machlnerf  from  a  Bubbasement  on  defendant's  premises,  It 
was  necessary  for  an  employ^  to  use  a  certain  elevator,  of  a  kind  with 
which  be  was  familiar.  While  ascending  on  the  etevator,  It  fell,  becanse 
the  chain  failed  to  wrap  about  a  dmm  at  the  bottom  of  the  shaft,— a  thing 
which  often  occurred  with  such  elevators,  which  fact  plaintiff  knew.  He 
could  have  discovered  that  It  was  occurring  on  defendant's  elevator,  had 
he  looked.  Jleld,  that  plaintiff  was  guilty  of  contributory  negligence,  and 
could  not  recover  for  Injuries  received  In  the  fau. 

Appeal  from  trial  term,  Westchester  county. 

Action  by  Willis  S.  Watson  against  John  P.  Doncan  and  Stuart 
Duncan  for  personal  injuries.  From  a  judgment  diamissing  the  com* 
plaint,  t^aintifl  a|^>eals.  Afftrmed. 

Argued  before  GOODRICH,  P.  J.,  and  CUIiEN,  BABTLETT, 
HATCH,  and  WOODWAED,  JJ. 

Bobert  J.  Mahon  (John  B.  Farrar,  on  the  brief),  for  appellant 
Lincoln  McOormack  (Thomas  B.  Ormiston,  on  the  brief),  for  re- 
spondents. 

PEB  CURIAM,  nils  action  is  broaght  to  recorer  damages  for 
injuries  arising  out  of  the  claimed  negligence  of  the  defendants. 
It  appears  from  the  testimony  that  the  plaintiff  was  employed  to 
remove  some  machinery  from  the  subbasement  on  defendants'  prem- 
ises, and  it  may  be  assumed  that  he  was  authorized  to  make  use  of 
the  freight  elevator  which  ran  from  the  sidewalk  to  the  floor  of  the 
basement.  This  elevator  was  the  ordinary  kind  generally  in  use 
for  such  purposes  throughout  the  city.  The  plaintiff  was  entirely 
familiar  with  its  character  and  use,  and  had  engaged  in  the  con- 
Btrncti<Hi  of  such  elevators.  Having  prepared  his  machinery  for 
removal,  he  placed  it  upon  the  platform  of  the  elevator,  and,  getting 
thereon  with  his  assistant,  started,  the  same,  and  when  it  had  gone 
about  12  or  14  feet  it  suddenly  tipped,  and  the  {daintiff  was  pre- 
cipitated to  the  bottom  of  the  sAiaft,  recdving  the  injuries  of  which 
complaint  is  made. 

Upon  the  testimony,  the  jury  would  have  been  authorized  to  find 
that  the  occasion  of  the  accident  was  the  failure  of  the  chain  to  wind 
about  the  dmm  situate  at  the  bottom  of  the  shaft,  which  failure  was 
produced  either  by  the  chain  becoming  slack,  or  on  account  of  the 
drum  being  out  of  plumb,  which  caused  the  chain  to  leave  the  drum 
upon  one  side,  and  wind  about  the  shaft.  It  ap{>eared  in  the  case 
that  elevators  of  this  character  frequently  tipped  in  their  operation, 
from  the  causes  heretofore  mentioned,  and  in  their  operation  it  was 
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ordinarily  the  duty  of  the  operator  to  make  observation  of  the  drum 
and  chain  before  using  the  same,  mechanism  of  the  elevator 
was  extremely  simfde,  and  tiiorong^y  nnderstood  by  the  jdaintiff, 
as  well  as  was  the  danger  In  operation.  While  ihs  testimony  is 
not  entirely  clear  as  to  whether  the  drum  could  be  observed  from 
the  sidewalk,  so  as  to  determine  whether  it  was  in  proper  working 
order  or  not,  yet  it  does  clearly  appear  that  it  could  be  observed 
from  the  subbasement,  and  the  plaintiff  might  have  determined 
whether  the  elevator  was  in  safe  condition  for  use.  The  jdaintiff 
stated  in  his  testimony:  "I  looked  at  the  elevator  to  see  if  it  was 
all  there.  I  did  not  look  to  see  if  the  chain  was  in  position  before  I 
used  it"  As  he  was  familiar  with  the  elevator  and  its  construc- 
tion, and  as  he  chose  to  operate  the  same  himself,  we  think  the  obligOr 
tion  rested  npon  him  to  make  an  examination  of  the  dram  and  chain 
b^ore  using  the  elevator;  and,  failing  in  this  regard,  he  cannot 
be  heard  in  complaint  that  it  was  not  in  proper  working  order.  It 
is  quite  clear,  we  tMnk,  in  view  of  the  character  of  these  elevators, 
and  the  use  to  which  they  are  put,  that  a  servant  of  the  defendant 
possessed  of  the  same  information  as  the  plaintiff  had,  in  making 
use  of  them,  if  injured  from  the  cause  which  operated  in  this  case, 
conld  not  successfully  charge  upon  the  master  a  breach  of  his  obli- 
gation to  him.  As  what  happened  was  liable  quite  often  to  happen 
from  the  use  of  this  appliance,  we  think  that  the  obligation  of  the 
defendant  to  the  plaintiff,  under  the  circumstances  of  this  case,  was 
no  higher  than  would  be  his  obligation  to  a  servant  in  his  employ; 
and  as  the  plaintiff  possessed  as  complete  knowledge  of  the  char- 
acter of  the  apidiance,  and  of  the  dangers  to  be  apprehended  from 
its  use  as  had  the  defendants,  we  think  the  obligation  rested  upon 
him  to  make  an  examination  of  the  appliance,  and,  as  he  had  cp- 
portunity,  and  failed  so  to  do,  be  cannot  now  be  heard  to  say  that 
the  defendants  did  not*  fulfill  all  of  the  obligations  they  were  under 
to  him.  It  follows,  therefore,  that  the  complaint  was  properly  dis- 
missed,  and  that  the  judgment  entered  thereon  should  be  aiflmied. 

Judgment  afflnned,  with  coBts, 


LENNON  T.  INOERSOLL. 

(Supreme  Court,  Appellate  Division,  Second  Department  December  19,  1899.) 

Affbal  and  Error — Findikq  of  Referee—- Effect. 

Where  the  performance  of  a  contract,  and  the  making  of  certain  pay- 
ments on  the  account  sued  on.  Interposed  as  defenses  to  the  action,  were 
litigated  on  the  trial  before  a  referee,  his  rep<Hrt  flndlng  tar  the  plaintiff, 
though  making  no  direct  reference  to  the  performance  of  the  contract 
must  be  considered  as  disposing  of  the  entire  controversr  In  plaintiff's 
favor. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Joseph  Lennon  against  Charles  D.  Ing^aoil.  From  a 
judgment  for  plaintiff  on  a  referee's  report,  defendant  appeals.  Af- 
firmed. 
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Argned  before  OOODRIGH,  P.  J.,  and  CUl^LEiN,  BABII^BTTf 
HATCH,  and  WOODWARD,  JJ. 

Charles  D.  IngersoU,  in  yro.  per. 
Q&xge  H.  Furman,  for  respondent. 

GOODBICH,  P.  J.  The  plaintiff  brings  this  action  to  recover  for 
plambing  and  other  work  and  materials  famidied  him  to  the 
defendant  in  his  house  at  lalip,  between  June  17,  1891,  and  March 
28,  1894.  An  itemized  bill,  amounting  to  1738.77,  was  annexed  to 
the  complaint,  which  admitted  payment  of  |176,  and  prayed  judg- 
ment for  the  balance,  1562.77.  The  answer  admitted  that  the  plain- 
tiff did  some  work  and  furnished  some  materials,  and  alleged  that 
the  defendant  had  fully  paid  the  plaintiff,  and  that  such  payments 
amounted  to  f750,  instead  of  |176.  A  further  separate  defense  was 
set  npy  but  not  as  a  counterclaim,  that  between  the  dates  named  in 
the  complaint  the  plaintiff  sold  materials  and  performed  woA  for 
the  defendant,  a  part  of  which  was  certain  work  which  was  to  be 
of  a  guarantied  character  and  at  an  agreed  price;  that  the  plaintiff 
did  not  perform  such  contracts,  but  furnished  imperfect  and  inferior 
goods,  and  did  the  work  in  a  negligent  and  imperfect  way,  and 
charged  in  his  account  items  which  were  to  have  been  included  in 
the  contract  wwk;  and  that  the  defendant  had  paid  the  i^aintifl 
the  f 750,  which  was  all  that  the  entire  work  and  goods  were  worth. 
The  fteintiff  served  a  reply,  in  which  he  admitted  the  payment  of 
9760,  but  alleged  that  all  of  that  sum,  es%pt  the  f  176,  was  paid  on 


tiie  contract  work,  viz.: 
"Feb.  27, 1802. 

Fixtures  In  batb  room  at  an  agreed  price  of  $170  00 

81op  sink   36  00 

yew  doset,  2d  floor   78  00 

TUe  floor   65  00 

Dressing  room   S  00 

Mnrsery  sink   8  00 

Closet  In  gent's  toilet   64  00 

 »428  00 

Fomace  contract  amounting  to   146  00 


Total    $574  00" 


It  is  true  that  the  reply  was  not  made  necessary  by  the  setting 
up  of  any  counterclaim  in  the  answer,  but  it  was  accepted  and  re- 
tained by  the  d^endant,  and,  a  reference  having  been  made  of  the 
issaes  thus  framed,  the  trial  was  had  on  that  theory  of  pleading. 
The  referee  briefly  found,  as  matter  of  fact,  that  between  the  dates 
named  the  plaintiff  had  delivered  materials  to,  and  performed  work 
for,  the  defendant,  amounting  to  1738.77,  which  amount  the  de- 
fendant agreed  to  pay,  and  that,  with  the  exception  of  the  $176,  no 
part  had  been  paid.  As  conclusion  of  law,  he  found  that  the  i^n- 
tiff  was  entitled  to  judgment  for  the  balance,  with  interest. 

From  an  examination  of  the  referee's  report  alone,  we  are  unable 
to  say,  except  inferentially,  that  he  came  to  any  conclusion  as  to 
the  proper  performance  of  the  contract  work.  If  the  defendant  had 
set  np  as  a  counterclaim  his  present  contention,  that  the  plaintiff 
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failed  properly  to  perform  the  contract  work,  and  tha.t  the  payments 
made  by  the  defendant  were  all  made  on  the  account,  we  could 
easily  conclude,  on  a  reading  of  the  evidence,  that  the  defendant's 
contention  was  not  sustained.  But  the  evidence  shows  that  the  due 
performance  of  the  contract  work  and  the  furnishing  of  the  account 
work  were  both  subjects  of  litigation  and  sharp  dispute  on  the  trial. 
We  must  then^ore  accept  the  report  as  a  virtnal  disposition  of  the 
entire  controversy,  both  as  to  the  contract  and  as  to  the  account. 
Thus,  it  appears  that  the  contract  work  amounted  to  |574,  and  the 
account  to  $738.77,  agf?regating  ¥1,312.77.  Deducting  the  payments 
of  $750,  a  balance  of  $562.77  remained  due  to  the  plaintiff.  In  this 
view,  it  is  immaterial  whether  the  defendant  intended  the  paymrala 
to  be  applied  to  the  account  or  on  the  contracts. 
Tiie  judgment  should  be  affirmed,  with  costs.  All  concur. 


FABIS  T.  BROOKLYN  CITT  ft  N.  B.  GO.  et  sL 
(Supreme  Court,  Appellate  DiTlalon,  Second  Department  December  1ft,  1889.) 

1.  BtRBBT  RAILBOADft— PAflflBHOBBS— PbBSONAL  InJUBIES— CoMTRIBUTOBT  Kbg- 
LIGENOB. 

A  passenger  on  a  side  step  of  an  open  street  car,  who  was  Injnred  by 
contact  with  a  passing  truck  on  the  street,  was  not  guilty  of  contributory 
negligence,  as  a  matter  of  law,  where  he  attempted  to  enter  the  nearest 
cross  aisle  In  the  car  as  soon  as  he  realized  his  peril,  although  be  did  not 
get  off  the  step  as  quickly  as  his  companion  In  front,  whom  be  warned 
of  the  danger. 
S.  Sake— GriDENCB— SuFFiciBNOT. 

Where  there  was  evidence  that  the  conductor  of  an  open  street  car 
did  not  stop  It  although  he  knew  a  passing  truck  on  the  street  was  danger- 
ously close,  and  that  the  plaintiff,  a  passenger,  was  on  the  side  st^  of  the 
car,  a  finding  that  plaintiff's  injuries  by  collision  with  the  truck  were 
caused  by  defendant's  negligence  was  sustained. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Edwin  L.  Paris  against  the  Brooklyn  City  &  Newtown 
Bailroad  Company  and  another.  From  a  judgment  upon  a  verdict 
in  favor  of  plaintiff  and  an  order  denying  a  new  trial,  the  defendant 
railroad  company  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CtTLLEN,  BARTLETT, 
HATCH,  and  WOODWAUD,  JJ. 

Jesse  Johnson,  for  appellant. 
Charles  J.  Patterson,  for  respondent. 

WnJiAED  BAKTLETT,  J.  The  plaintiff  was  injured  while  a  pas- 
senger on  the  defendant's  railroad.  He  had  just  boarded  an  open 
car,  which  had  stopped  at  the  time,  but  which  moved  on  imme- 
diately, so  that,  before  he  could  get  completely  off  the  side  step  and 
into  one  of  the  cross  aisles,  his  foot  was  brought  into  contact  with 
a  truck  on  the  street,  inflicting  a  severe  bruise  and  other  injuries, 
for  which  it  is  conceded  that  the  verdict  of  f 1,000  is  not  an  excessive 
recovery.  The  plaintiff  saw  the  truck,  and  gave  warning  of  the 
danger  to  a  friend,  who  was  on  the  step  fnrtlier  forward,  and  who 
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got  into  the  car  in  time  to  avoid  injury.  It  is  argued  that  under 
these  circnmstances  the  plaintiff  was  at  fault  for  not  himself  getting 
off  the  side  st^  as  quickly  as  did  his  companion.  It  appears,  how- 
ever, tbat,  as  soon  as  the  plaintiff  realized  his  peril,  he  attempted  to 
enter  the  aisle  nearest  him,  and  had  almost  succeeded  in  doing  so 
when  he  was  struck.  lie  cannot  be  deemed  chargeable,  on  this  ac- 
count, with  contributory  negligence  as  matter  of  law.  There  is  also 
sufficient  proof  to  charge  the  defendant  railroad  with  negligence. 
The  conductor  admits  that  he  knew  the  truck  was  dangerously  close, 
and  that  there  was  a  man  on  the  step,  but  says  he  did  not  ring  the 
bell  to  stop  because  the  man  had  plenty  of  time  to  get  inside.  In 
view  of  the  proximity  of  the  truck  and  the  motion  of  the  car,  this 
was  certainly  some  evidence  of  lack  of  due  care.  In  stating  these 
facts  we  hare  resolved  all  disputed,  matters  in  faror  of  the  plaintiff, 
as  the  jury  were  authorized  to  do;  and,  thus  viewed,  the  verdict 
is  sufficiently  supijorted  by  the  proof.  A  careful  perusal  of  the 
record  has  failed  to  convince  us  that  the  verdict  is  against  the 
weight  of  evidence.  Indeed,  the  case  is  one  of  a  large  class  involving 
familiar  questions  of  law  and  fact,  in  which  we  should  hardly  deem 
it  necessary  to  give  our  reasons  for  affirmance  were  it  not  for  the 
extreme  earnestness  with  which  the  case  was  argued  in  behalf  of  the 
appellant. 

Judgment  and  order  affirmed,  with  costs.  All  concur. 


In  re  BOGART'S  WILL. 
{Supreme  Court,  Appellate  Division,  Second  Department   December  10,  1890.) 

1.  WiiJiS — Probate— Cos  TEST— Costs. 

In  a  will  contest,  where  the  contest  aa  to  the  factum  of  the  will  was 
withdrawn,  and  the  controversy  turned  upon  the  correct  construction  of 
the  wUI,  the  surrogate  was  authoiized  to  allow  costs  to  the  unsuccessful 
party,  under  Code  Civ.  Proc.  g  2561,  providing  that,  where  there  is  no  trial 
by  Jury,  the  surrogate  may  allow  costs,  within  certain  limits,  at  his  dis- 
cretion. 

8.  Baue— Resettlement. 

Where  a  party  to  a  contest  of  a  will  did  not  oppose  Uie  awarding  of  costs 
to  contestants  In  the  surrogate's  court,  and  such  award  was  affiimed  oa 
appeal  from  the  aurrogate's  order,  hla  motion  for  resettlement  of  coats 
should  be  denied,  though  the  contestants  failed  on  appeal  to  the  appellate 
division. 

Application  to  resettle  an  order  entered  on  appeal  from  a  surro- 
gate's decree  awarding  costs  to  the  contestants.  Denied. 
For  former  opinion,  see  60  N.  Y.  Snpp.  496. 

Argued  before  GOODRICH,  P.  J.,  and  CVULEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ, 

E.  T.  Payne,  for  the  motion. 
Henry  A.  Monfort,  opposed. 

PEB  CUBIAM.  The  contestants  were  successful  before  the  sur- 
rogate in  obtaining  a  construction  of  the  will  favorable  to  their 
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interests,  and  therefore  the  prohibition  in  section  2558  of  the  Code 
of  Civil  Procedure  against  awarding  costs  to  the  unsuccessfnl  con- 
testant of  a  will  did  not  apply  to  them.  At  the  time  when  the  pro- 
ceeding was  submitted  to  the  snrrogate  for  decision,  however,  thn 
contest  as  to  the  factum  of  the  will  had  {Hectically  been  withdrawn, 
and  the  contestants  offered  no  testimony  on  that  subject.  The  con- 
troTCTsy  really  turned  upon  the  correct  construction  of  the  will,  and, 
in  this  view,  the  surn^ate  was  authorized  to  allow  costs,  under 
section  2561  of  the  Code  of  Civil  Procedure. 

It  is  argued,  however,  that  the  award  of  costs,  even  if  proper  when 
made,  should  now  be  stridden  from  the  decree,  inasmuch  as  the 
contestants  have  failed  upon  their  appeal  to  this  court,  and,  farther- 
more,  that  in  any  event  the  amount  awarded  is  in  excess  of  that  pre- 
scribed by  section  2561  of  the  Code.  It  appears,  however,  that  this 
allowance  to  the  contestants  was  really  not  opposed  in  the  surro- 
gate's court  by  the  counsel  for  the  jvesent  moving  party,  school  dis- 
trict No.  4  in  the  town  of  Hempstead.  Indeed,  that  litigant  pro- 
cured the  decree  to  be  amended  so  as  to  obtain  an  award  of  costs 
which  had  not  been  allowed  it  in  the  original  decree,  without  signi- 
fying any  objection  to  the  allowance  to  the  contestants,  either  in 
respect  to  the  power  of  the  surrogate  to  make  it,  the  propriety  of 
making  it,  or  the  amount  thereof.  In  view  of  all  the  circnmstances 
in  this  proceeding,  we  are  satisfied  that  the  school  district  must 
be  deemed  to  have  been  virtually  a  cons^ting  party  to  that  portion 
of  the  decree  which  awarded  costs  to  the  contestants,  and  tor  this 
reason  the  award  made  by  the  surrogate  should  remain  undisturbed. 

Motion  for  resettlement  denied. 


CORCOR-VN  V.  NEW  YORK,  N.  H.  &  H.  B.  CO. 

(Supreme  Gourt,  Appellate  Division,  Second  Department  December  19,  1S89.) 

RuLBOADB — Injuries  to  Yardman — Fellow  Sbrta>'T6. 

A  yardman  aad  aa  engineer  and  brakeman  are  fellow  servants,  so  that 
tbe  former  cannot  recover  o£  the  railroad  company  for  Injuries  caused  bj 

the  latter'a  negligence. 

Appeal  from  trial  term,  Dutchess  county. 

Action  by  James  E.  Corcoran  against  the  New  York,  New  Haven 
&  Hartford  Railroad  Company.  From  a  judgment  for  plaintiff,  and 
an  order  denying  a  motion  for  new  trial,  defendant  appeals.  Re- 
versed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  HATCH,  and 
WOODWARD,  JJ. 

Walter  O.  Anthony,  for  appellant. 
Graham  Witschief,  for  respondent. 

OULLEN,  J.  The  action  ia  for  personal  injuries.  The  plaintiff 
was  a  yardman  in  the  defendant's  employ,  and,  while  occupied  in 
sweeping  snow  from  the  tracks  in  its  yard,  was  struck  by  two  freight 
cars  which  had  been  "kicked''  by  the  engine  engaged  in  the  distilbn* 


Digitized  by  Google 


Sup.  Ct)  CORCOBAN  T.  NEW  YORK,  N.  H.  4  H.  R.  CO. 


673 


tion  of  the  cars  in  the  yard.  The  plaintifF  testified  that  he  was 
keeping  a  Bharp  lookout  for  the  movement  of  the  cars,  and  that 
these  two  cars  came  down  on  him  without  warning.  The  brakeman 
OD  the  cars  testified  that  he  called  to  the  plaintiff  as  the  ciurs  ai>- 
proached,  so  as  to  warn  him  oi  that  fact,  and  similar  evidence  was 
given  by  another  yardman.  A  train  was  moving  at  the  time  on 
another  track,  making  a  noise  which  may  have  prevented  the  plain* 
tiff  from  hearing  the  warning  given.  This  is  satotantially  the  wh<de 
evidence  in  the  case.  Tlie  defendant's  motion  for  a  nonsuit  was  de- 
nied. The  learned  trial  court  Instructed  the  jury  that  it  was  the 
duty  of  the  defendant  to  give  the  plaintiff  proper  warning  of  the 
approach  of  the  cars,  and  that,  if  no  such  warning  was  given,  the 
d^endant  was  liable. 

It  is  doubtless  tme  that  it  was  tike  duty  the  defendant  to  carry 
on  its  business,  so  far  as  practicaUe,  witii  due  regard  to  the  safety 
of  its  employes.  It  may  be  that  it  should  have  provided  that  warn- 
ing of  the  approach  of  the  cars  be  given  to  the  yardmau,  though  we 
are  inclined  to  beUeve  that  this  latter  is  rather  a  question  of  fact 
than  of  law;  but  the  defendant  was  not  liable  to  the  plaintiff 
for  the  negligence  of  the  engineer  or  brakeman,  who  were  the 
plaintiff's  f^low  servants.  The  fault  of  the  defendant,  if  any,  in 
this  case,  would  arise  from  its  failure  to  promulgate  proper  rules 
for  the  management  and  conduct  of  the  movement  of  cars,  and  its 
failure  to  direct  that  proper  warnings  be  given.  This  was  the  duty 
it  owed  to  the  plaintiff,  and  for  failure  to  discharge  it  the  defend- 
ant would  tie  liable;  but  the  plaintiff  assumed,  as  a  risk  of  his  em- 
ployment, the  n^ligence  of  his  co-servants.  The  trouble  in  this 
case  is  that  there  is  not  a  particle  of  evidence  to  show  that  the 
defendant  was  wanting  on  its  part  in  the  respects  indicated;  and, 
on  the  record  before  us,  the  negligence,  if  such  there  was,  was  solely 
that  of  fellow  servants.  The  learned  counsel  for  the  respondent  re- 
lies largely  on  the  case  of  Ford  v.  Bailway  Co.,  124  IS.  Y.  493,  26  N. 
E.  llOlf  ^  L.  B.  A.  454.  Hie  very  clear  opinion  written  by  Judge 
Brown  reveals  the  exact  defect  in  the  plaintiff's  case.  There 
plaintiff,  a  switchman,  was  injured  by  a  stick  of  timber  falling  from 
a  passing  car.  On  the  first  trial  (117  N.  T.  638,  22  N.  E.  946)  it  was 
held  that  the  accident  was  due  to  the  negligence  of  the  fellow  serv- 
ants who  loaded  the  car,  and  the  judgment  for  the  plaintiff  was  re- 
versed. On  the  second  trial  evid^ce  was  given  tending  to  show 
tiiat  the 'railroad  company  had  not  made  adequate  or  sufficient 
rules  88  to  the  manner  in  which  cars  should  be  loaded  with  timber. 
Judge  Brown's  opinion  for  affirmance  proceeds  on  the  ground  that 
the  defendant  was  liable,  not  for  the  mere  careleasnesB  of  the  train- 
men hi  loading  the  timber,  but  for  a  failure  to  establish  proper  rules 
for  the  conduct  of  the  work. 

The  judgment  should  be  reversed^  and  a  new  trial  granted;  costs 
to  abide  the  event  All  concur. 
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BRAISTED  T.  BROOKLYN  A  R.  B.  E.  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department   December  19,  1899.) 

1.  FuiDiNa  OF  Referee— Review. 

A  referee's  finding  In  a  proceeding  for  contempt  In  violating  an  Injunc- 
tion restraining  defendant  from  depositing  dredging  so  as  to  Injure  prop- 
erty of  an  adjacent  owner,  founded  on  his  personal  observation  made  on  an 
Inspection  of  the  premises  by  consent  of  tbe  parties,  as  ynSl  as  on  tbe 
evidence,  cannot  be  reviewed. 

&  TsEBFAss — Acts  Com&titutino. 

An  owner  of  shore  land,  who  contracts  with  another  to  dredge  in  front 
of  it,  and  deposit  the  dredging  on  the  rear,  without  providing  means  of 
preventing  it  from  sliding  on  the  land  of  an  adjacent  owner,  is  as  much  a 
trespasser  as  the  contractor,  where  the  deposit  spreads  on  the  adjacent 
land,  for  it  Is  the  thing  contracted  to  be  done  which  produces  the  Injury. 

Appeal  from  special  term,  Kings  county. 

Action  by  Garrett  S.  Braisted  against  the  Brooklyn  &  Bockaway 
Beach  Kailroad  Company,  imjdead^  with  Balpk  G.  Packard  and  an- 
other. From  an  order  punishing  the  first-named  defendant  for  con- 
tempt, it  appeals.  Affirmed. 

Aisued  before  CULLEN,  BABTLETT,  HATCH,  and  WOOD- 
WARD, JJ. 

Isaac  M.  Kapper,  for  appellant 
Albert  A.  Wray,  for  respondent. 

CULLEX,  J.  The  plaintiff  and  the  a^^lant  are  the  owners  of  ad- 
jacent tracts  of  land  fronting  upon  Jamaica  Bay.  The  iqqaellant 
erected  a  bulkhead  in  front  of  its  upland,  and  entered  into  a  contract 
with  the  defendant  Packard  for  dredging  the  bay  in  front  of  the 
bulkhead,  and  for  filling  in  the  land  in  rear  of  the  bulkhead  with  the 
material  taken  from  the  bay.  The  plaintiff  brought  this  action,  com- 
plaining that  by  the  operations  of  the  defendants  the  beach  in  front 
of  his  land  was  covered  with  refuse  matter  and  mud,  and  paying 
for  an  injunction.  After  a  hearing  an  order  was  made  by  the  spe- 
cial term  continuing  an  injnnction  previoualy  granted,  by  which 
the  defendants  were  enjoined  from  depositing  any  mud  or  t^vme 
matter,  or  causing  or  permitting  any  deposit  to  be  made,  upon  the 
plaintiff's  beach  and  land  under  water.  On  the  granting  of  the  in- 
junction the  work  of  dredging  and  filling  was  temporarily  suspended, 
but  it  was  subsequently  recommenced.  Thereupon  an  ap[dication 
was  made  to  punish  the  defendants  for  contempt.  The  affidavits 
on  behalf  of  the  parties  were  conflicting,  and  the  matter  was  re- 
ferred to  a  referee  to  take  testimony,  and  to  report  the  same,  with 
his  opinion  thereon,  to  the  court.  He  reported  that  the  injunction 
had  been  violated.  The  special  term  confirmed  the  report,  and  im- 
posed upon  the  appellant  a  fine  coTeiing  the  expenses  of  the  proceed- 
ing, together  with  a  sum  somewhat  less  than  9200  in  addition  thereto. 

The  learned  counsel  for  the  appellant  contends  that  the  evidence 
does  not  show  that  there  was  any  violation  of  the  injunction.  He 
admits  that  the  work  of  dredging  and  filling  was  renewed,  but  as- 
serts that  it  was  carried  on  in  such  a  manner  as  not  to  cast  any  mnd 
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or  offensive  materials  on  the  i^aintifE's  land.  By  the  record  before 
US  it  appears  that  the  referee,  on  the  consent  of  both  parties,  made 
a  personal  inspection  of  their  premises.  As  his  r^rt  is  the  result 
of  such  inspection,  as  well  as  of  the  testimony  taken  by  him,  it  is 
impossible  for  us  to  review  his  determination  founded  fin  his  per- 
sonal observation. 

It  is  further  contended  for  the  appellant  that  the  defendants  Pack- 
ard are  independent  contractors,  and  that  for  any  injury  they  may 
do  to  the  plaintiff  in  the  prosecution  of  the  work  the  appellant  can- 
not be  held  liable.  If  the  injury  to  the  j^aintifl  proceeded  from  the 
manner  in  which  the  work  was  being  done,  as  distinguished  from 
the  doing  of  the  work  itself,  this  claim  woidd  undoubtedly  be  well 
founded;  but  the  trouble  with  the  appellant's  claim  is  this:  All 
the  I'ackards  have  contracted  to  do  is  to  dredge  in  front  of  the 
bulkhead,  and  deposit  the  material  in  rear  of  it  The  contractors 
are,  under  the  contract,  under  no  obligation  to  secure  the  material 
which  they  deposit  from  falling  off  on  the  adjacent  land.  The  reason 
that  plaintiff's  beach  is  invaded  by  refuse  and  mud,  if  soch  be  the 
case,  as  we  must  assume,  is  because,  on  the  dlTlsion  line  between 
the  lands  under  water  belonging  to  the  appellant  and  those  belonging 
to  the  plaintiff,  the  crib  work  and  sheet  piling  is  not  constructed 
sufficiently  tight  to  prevent  matter  falling  through  it.  lliis  stractore 
is  solely  tiie  work  ot  the  appellant,  and  for  it  the  contractors  are  in 
no  wise  responsible.  Soft  filling,  mud,  sand,  or  similar  material 
will  not  stand  vertically;  and  he  who  employs  even  an  Independent 
contractor  to  deposit  such  filling  on  his  land  must  see  to  it  that 
something  in  the  nature  of  a  retaining  wall,  crib  work,  or  similar 
structure  is  made,  to  prevent  the  material  sliding  down  on  his 
neighbor's  land.  If  he  fails  so  to  do,  he  is  as  much  a  trespasser  as 
the  contractor,  for  it  is  the  thing  contracted  to  be  done  which  pro- 
daces  the  injury.  Though  the  evidence  is  slight,  there  is  enough  in 
the  case  to  show  that  the  renewal  of  the  work  was  made  with  the 
assent  and  approval  of  the  ai^llaut's  agent.  Palmer,  who  was  in 
charge  of  the  matter. 

The  order  appealed  from  should  be  affirmed,  with  |10  costs  and  dis- 
bursements.  All  concur. 


BON  T.  KINGS  COUNTY  BL.  RT.  00.  et  sL 
(Snpreme  Coutt,  Apellate  IMvlsIon,  Second  Department   December  19;  189D.) 

1.  Apfbal— ErmBHCB— pRBBUUFTioKB— Elstated  Bailwats— Dahaoeb. 

An  assessment  against  an  elevate*]  railroad  company  for  damages  to  an 
abutting  landowner,  ariaing  from  the  coostmctloD  of  the  road,  will  be  soa- 
talned,  unlett  the  condnslon  reacbed  bj  the  trial  court  Is  pBlpabl;^  wro- 
neoos. 

2.  Samb. 

The  assessment  wiU  be  sustained  without  dednctlon,  thoagh  a  fhlri  In- 
terest in  the  land  had  been  acquired  from  one  who  had  released  the  com- 
pany from  damages,  where  the  aRsessment  is  not  excessive  for  the  re- 
maining two-tblrda  interest,  and  the  record  does  not  show  that  the  court 
did  not  exclude  damages  for  the  one-third  Interest 
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Appeal  from  special  term,  Kings  county. 

Action  by  Isidore  M.  Bon  against  the  Kings  County  Elevated  Bail- 
way  Company  and  James  H.  Frothingham,  as  receiver  of  the  com- 
pany.  Judgment  for  plaintiff,  and  all  the  parties  appeal.  AfBrmed. 

Argned  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTLETTT, 
HATCH,  and  WOODWABD,  JJ. 

Jesse  Johnson,  for  plaintiff. 
Welton  C.  Percy,  for  defendants. 

PER  CUBIAM.  The  court  has  found,  upon  conflicting  proof,  that 
the  plaintiff  was  entitled  to  recover  damages  to  the  fee  of  his  prop- 
erty by  reason  of  the  construction  of  the  defendants'  elevated 
Btmcture  in  Fnlton  street.  There  is  no  reasonable  doabt  that  the 
constmction  of  this  derated  railroad  in  the  street,  and  its  main- 
tenance, and  the  operation  of  cars  thereon,  resulted  in  damage  to 
tiie  valne  of  the  property,  and  entitled  the  tdaintiff  to  recover  and 
to  have  the  relief  which  he  sought.  In  one  view  of  the  case,  the  sum 
which  has  been  awarded  for  fee  damage  is  inadequate,  as  a  measure 
of  the  damage  sustained;  in  another  view,  it  might  be  deemed  ex- 
cessive. It  is  not  only  difficult,  but  impossible,  to  determine  with 
mathematical  accuracy  just  how  much  damage  has  been  inflicted 
by  the  elevated  structure,  and  how  much  injury  has  been  sastained 
fnnn  other  causes.  It  is  admitted  that  upon  Fulton  street,  easterly 
from  the  city  hall,  basiness  has  centered,  and  property  in  that  lo- 
cality has  very  much  increased  in  value,  although  the  defendants* 
elevated  structure  is  continued  through  that  street.  The  erection 
of  the  Brooklyn  Bridge,  and  the  change  in  its  terminals,  and  other 
causes  not  necessary  now  to  mention,  have  operated,  to  a  greater  or 
less  degree,  to  diminish  the  value  of  plaintiff's  property.  It  is  tnie 
that  Fnlton  street,  easterly  from  the  city  hall,  is  wider  than  is  the 
street  oj^site  plaintiff's  premises,  and  thus  is  given  a  more  ample 
space  for  the  transaction  of  business  in  the  former  locality.  Bat. 
making  due  allowance  for  such  condition,  it  is  quite  apparent  that 
business  sought  snch  locality  quite  independent  of  any  conditions 
created  by  tbe  defendants'  structure.  The  defendants  cannot  be 
held  liable  for  any  damage  except  such  as  flows  immediately  as  a 
consequence  of  their  acts.  In  apportioning  such  measure  of  dam- 
ages, uncertainty  must  always  attend,  and,  unless  the  conclnai<Hi 
reached  by  the  trial  court  is  palpably  erroneous,  no  ground  is  estab- 
lished which  authorizes  this  court  to  interfere.  In  view  of  the  con- 
flicting character  of  the  proof,  it  is  easily  seen  tiiat  the  conrt  was 
Justified  by  the  testimony  in  reaching  the  conclusion  and  making  the 
assessment  which  it  did.  We  find  no  legal  error,  therefore,  upon 
which  the  plaintiff  is  entitled  to  have  the  judgment  reversed. 

Tlie  plaintiff's  property,  prior  to  the  construction  of  the  road,  was 
owned  by  other  parties,  from  whom  he  took  title.  Two  of  plain- 
tiff's grantors  gave  their  consent  to  the  construction  of  the  road, 
reserving  in  such  consent  the  right  to  have  their  damages  thereafter 
assessed.  The  consents  were  in  form  the  same  as  was  considered 
by  this  conrt  in  Kornder  v.  Railway  Co.,  41  App.  Dir.  357,  58  IT.  Y. 
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ijapp.  518,  where  it  was  held  that  the  action  might  be  maintained 
to  ^force  the  legal  and  equitable  remedies  which  the  former  owners 
were  entitled  to  enforce,  as  by  the  transfer  of  title  the  plaintiff  sac- 
ceeded  to  their  rights. 

In  the  case  of  Hrs.  Swan,  the  other  grantor,  the  consent  was 
different  in  form,  and  the  reservation  of  right  to  enforce  legal  and 
equitable  remedies  was  different,  and,  it  is  claimed  by  the  defend- 
ants, precluded  her  or  her  saccessor  from  maintaining  an  action 
to  enforce  any  legal  or  equitable  rights.  It  is  not  necessary  in  this 
case  to  determine  whether  -Mrs.  Swan,  or  the  plaintiff,  who  suc- 
ceeded to  her  interest,  is  entitled  to  maintain  such  action  or  not. 
The  claim  of  the  defendants  is  that  they  are  entitled  to  a  deduction 
of  one-third  in  amount  of  the  award  of  fee  damages,  which  would 
refwesent  the  value  of  the  interest  in  the  property  formerly  owned 
by  Airs.  Swan,  We  think  this  result  should  not  obtain.  It  does  not 
clearly  aj^ar  by  the  decision  of  the  trial  court  but  that  the  damage 
to  the  property  to  the  extent  of  this  interest  was  excluded  by  the 
court,  and  the  evidence  is  abundant  to  show  that  the  court  could 
have  reached  the  conclusion  that  plaintiff's  damage  was  equal  to 
the  sum  at  which  it  was  assessed,  excluding  the  Swan  interest.  It 
is  quite  {nrobable  that  this  was  the  view  taken  by  the  court,  and, 
AS  the  evidence  is  sufficient  to  support  the  finding  which  has  been 
made  excluding  this  interest,  the  defendants  do  not  show  that  they 
are  entitled  to  any  deduction  from  the  award,  or  that  they  have  suf- 
fered any  damage  by  reason  of  the  conclusion  which  haB  been 
reached.  It  follows  that  the  defendants  may  not  succeed  upon  their 
appeal.  We  think  the  conclusion  reached  by  the  court  below  was 
as  accurate  and  just  as  the  nature  of  the  case  and  the  testimony  per- 
mitted.  The  judgment  should  therefore  be  affirmed. 

Judgment  affirmed,  without  costs  of  this  appeal  to  either  party. 


EDGERLET  T.  LONG  ISLAND  R.  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department.   December  10,  1899.) 

1.  Appeal  and  Erhor— Rkaroumbnt— Not  Necbssakt  to  Show  Process  by 
Which  CoKCLusioif  is  Keacbbd. 

The  fact  that  the  appellate  court  did  not.  In  Its  opinion,  detail  the  evi- 
dence and  circumstances  showing  the  process  by  which  It  reached  its  con- 
clusion. Is  not  ground  Cor  reargument 

9.  Railboads  —  Gates  asd  FLAouAn  at  Cbossuto  —  Sodhduio  Whi^tlb  akd 
RisaiKe  Bell. 

Defendant  having  maintained  a  gate  and  flagman  at  tbe  crossing  at 
which  plaintiff  was  Injored,  it  is  not  error  to  Instruct  that  there  was  no 
obligation  testing  upon  the  defendant  to  ring  a  bell  or  sound  a  whistle  if 
the  gates  were  up,  and  the  engineer  did  not  know  it  but  If  he  did  know  the 
fact,  or  If  from  his  position  he  ought  to  have  known  it,  the  jury  were  to 
determine  whether  his  failure  to  ring  a  bell  or  sound  a  whistle  was  negli- 
gence. 

,  &  Saue— Failure  to  Oferatb  Gates. 

Defendant,  having  erected  gates  and  stationed  a  flagman  at  a  certain 
crossing,  became  bound  to  properly  operate  same,  and  failure  to  properly 
perfonu  the  duty  would  constitute  an  act  of  negligence;  hence  it  Is  not 
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error  to  Instrnct  the  Jury  that  defendant  had  the  right  to  operate  Its  tr^s 
over  the  crossing  at  any  rate  of  speed,  provided  it  used  care  la  operating 
the  appliances  Intraded  to  shnt  off  the  public  from  contact  with  their 
engines  at  such  crossing. 

Motion  for  reargoment,  and  for  leave  to  appeal  to  tlie  coart  of  ap- 
peals. Denied. 

For  former  opinion,  see  60  N.  Y.  Supp.  1062. 

Keargued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTELBTT, 
HATCH,  and  WOODWABD,  JJ. 

HATCH,  J.  The  motion  for  a  reargument  in  tills  case  raises  no 
new  qnestion  not  considered  by  this  court  when  it  decided  tiie  case. 
We  ^d  not  then  think  that  any  good  end  would  be  subserved  by 
pntting  down  in  detail  eafih  bit  of  evidence  and  circumstance  show- 
ing the  process  by  which  we  reached  the  conclusion  that  the  jury 
were  authorized  to  find  that  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence.  We  so  said  in  our  former  opinion.  Authority  is 
conclusive  that  such  fact  furnishes  no  ground  of  right  to  ask  for 
a  reargument.  Fosdick  v.  Town  of  Hempstead,  126  N.  T.  661,  27 
27.  E.  382.  It  is  also  insisted  that  we  erred  in  snstaJning  the  charge 
of  the  trial  conrt  While  this  question  was  disposed  of  by  ns  in  onr 
decision,  and  the  motion  might  be  denied  for  reasons  already  stated, 
yet  we  conclude  to  state  the  results  of  our  prior  and  present  exam- 
ination of  those  questions.  Exception  is  taken  to  the  following  por- 
tion of  the  charge: 

"If  the  gates  were  up,  it  Is  for  the  jury  to  say  whether  or  not  it  was  negli- 
gence on  the  part  of  the  company  not  to  ring  a  bell  or  sound  a  whistle.  Then, 
if  no  bell  was  rung,  and  no  whistle  sounded,  the  Jury  are  entitled  to  take  that 
Into  consideration  In  determining  whether  or  not  the  plaintiff  was  guilty  of  any 
negligence  in  going  on  the  track. 

"Mr.  Kelly:  The  defendant  excepts  to  yonr  honor's  charge  that  there  was 
any  obligation  on  them  to  ring  a  bell  or  sound  a  whistle. 

"The  Conrt:  There  is  no  obligation  on  the  part  of  the  company  to  ring  a 
ben  or  sound  a  whlsOe  If  the  gates  were  up  and  the  englnea  didn't  know  It. 
But,  if  they  were  up,  it  is  for  the  Jury  to  say  whether  the  engineer  ought  not 
to  have  known  it,  or  whether  he  would  not  have  known  It  If  he  had  exercised 
care.  If  the  gates  were  up,  and  If  the  engineer  did  know  or  should  have  known 
it,  they  may  say  whether  It  was  negligence  on  the  part  of  the  company  to 
not  either  ring  a  bell  or  sound  a  whistle.  I  do  not  cliaq^  It  as  a  matter  of 
law. 

"Mr.  Kelly:  I  except  to  the  proposition  that  there  was  any  obUgatimi  nnder 
any  drcnmstanoes  to  ring — 

"The  Court:  I  do  not  say  that  there  was.  Yon  except  to  me  leaving  It  to  the 
jury  to  say." 

The  ground  upon  which  error  is  claimed  in  this  charge  is  that  it  is 
in  conflict  with  the  rule  laid  down  in  Heaney  v.  Bailroad  Co.,  112  N. 
Y.  122,  19  N.  E.  d22.  In  that  case  the  court  held  that,  where  the 
city  had  authorized  the  railroad  to  operate  its  trains  upon  com- 
pliance with  certain  conditions,  and  compliance  was  made  by  the 
railroad  company  with  those  conditions,  it  acquired  the  right  to 
operate  at  any  rate  of  speed,  and  without  sonnding  either  bell  or 
whistle,  when  approaching  the  crossings  where  it  was  not  required  * 
to  maintain  gates  or  keep  a  flagman.  This  ruling  proceeded  upon 
the  ground  that  the  defendant  was  shown  to  have  discharged  every 
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legal  obligation  resting  upon  it,  in  consequence  of  which  there  was 
no  basic  upon  which  to  predicate  negligence.  JThere  would  seem 
to  be  no  answer  to  this  position.  The  court,  however,  recognized 
tbjt  wdl-settled  rule  that  negligence  may  be  established  by  cir- 
cumstances tending  to  show  failure  to  perform  a  legal  duty  or  to 
QBe  reasonable  care  and  ^H^ndence  in  what  it  did.  In  the  Heaney 
Case  the  defendant  was  not  required  to  maintain  gates  or  a  flag- 
man at  the  crossing  where  the  accident  occurred,  and  did  not 
do  so.  In  the  present  case  the  defendant  was  not  required  to  main- 
tain  either  gates  or  flagman,  but  it  assumed  to  do  both,  and  had 
maintained  them  for  a  considerable  time  prior  to  the  injury.  As 
the  defendant  had  assumed  this  duty,  and  the  public  had  acquired 
knowledge  of  such  fact^  and  acted  tiiereon,  it  became  as  much 
bound  to  a  proper  discbai^e  of  its  daty  in  this  respect  as  it  would 
had  the  municipal  conditions  commanded  it  so  to  do,  and  failure  to 
pwform  the  duty  properly  would  constitute  an  act  of  negligence. 
Dolan  T.  Canal  Co.,  71  N.  T.  285;  House  v.  Bailroad  Co.,  26  App. 
Dir.  559,  50  JS,  Y.  Supp.  434.  Applying  this  rule  of  law  to  the  facts 
of  this  case  and  the  facts  to  the  charge,  we  find  that  the  jury  were 
authorized  to  conclude  that  the  gates  were  up  when  the  plaintiff 
reached  the  position  they  would  have  occupied  if  down.  In  view 
of  this  condition  the  court  charged  that  there  was  no  obligation 
zesting  upon  the  defendant  to  ring  a  bell  or  sound  a  whistle  if  the 
gates  were  up,  and  the  engineer  did  not  know  It;  but  if  he  did  know 
mch  fact,  or  if  from  his  p(»ition  he  ought  to  have  known  it,  then 
the  court  submitted  to  the  jury  the  question  whether  the  exercise 
ef  due  care  in  operation  required  the  sounding  of  a  whistle,  or  the 
ringing  of  a  bell,  or  both.  The  charge  in  this  respect,  upon  the 
facts,  we  think  is  amjdy  sustained  by  authority.  Olushing  v.  Sharp, 
96  N.  Y.  676;  Palmer  v.  Eaikoad  Co.,  112  N.  Y.  234,  19  N.  E.  678; 
WUber  v.  Bailroad  Co.,  8  App.  Div.  138,  40  N.  Y.  Supp.  471.  The 
rale  of  the  defendant  required  the  gates  to  be  set  whenever  trains 
were  about  to  go  over  the  crossing.  Of  the  existence  of  this  rule  it 
mast  be  usumed  that  the  engineer  knew,  as  vdl  as  of  th^  existence 
of  the  crossing;  and,  if  he  saw  that  the  gates  were  up,  or  might 
have  so  seen  ^em  by  the  exercise  of  care,  the  jury  could  well 
have  concluded  that  a  proper  discharge  of  his  duty  required  him 
to  give  notice  that  the  engine  was  approaching  the  crossing  in 
the  absence  of  the  lowered  gate.  It  could  have  been  assumed  that 
proper  care  would  have  notifled  him  that  no  warning  was  being 
given,  certainly  not  the  usual  one  of  the  closed  gates,  and  that  the 
crossing  was  about  to  be  occuped  by  his  engine.  The  public  and 
the  plaintiff  were  entitled  to  notice,  and  the  jury  would  have  been 
authorized  to  say,  under  such  circumstances,  that  the  engineer 
should  have  sounded  a  whistle,  or  rung  the  bdl,  or  both,  in  order 
that  pereons  about  to  use  the  crossing  might  be  warned.  I^e  charge 
covered  this  view  of  the  case,  and  we  think  it  was  ajithorized  by  the 
facts. 

The  further  charge  to  which  exception  is  taken  relates  to  the 
qualification  of  the  right  to  operate  trains  at  any  rate  of  speed.  It 
reads:  Trotided,  they  used  care  in  operating  the  appliances  in- 
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tended  to  shut  off  pedestriaiw  or  vehideB  from  contact  with  thdr 
enginee  at  these  dangerone  grade  crossings."  It  is  claimed  that  this 

WEB  error,  and  in  direct  Tiolation  of  the  law  as  laid  down  in  Qrip- 
pen  y.  Railroad  Co,,  40  N.  Y.  34,  46.  We  do  not  so  construe  the  doc- 
trine of  this  case.  We  have  already  seen  that  the  Heanej  Case 
protected  the  defendant  in  the  operation  of  its  trains  when  it  com- 
plied with  the  conditions  which  the  municipality  imposed,  l^e  Chip- 
pen  Case  lays  down  no  higher  rnle  of  exemption,  nor  does  it  extenl 
it  When  the  condition  requires  the  maintenance  of  gates  and  a 
flagman,  it  imposes  the  condition  that  they  shall  be  properly  opet- 
ated  as  they  are  intended  to  cerate,  and,  if  the  defendfmt  fails  in 
this  respect,  tiien  whether  it  operates  with  care  becomes  a  question 
of  fact  to  be  gathered  from  all  the  circumstances  of  the  case.  We 
conclude,  therefore,  that  nothing  is  made  to  appear  which  author- 
izes this  court  to  grant  a  reargument,  or  to  allow  an  appeal  to  the 
court  of  ai^als.  BcioUna  t.  Flreserving  Co.,  151  N.  T.  60,  45  N. 
E.  371. 

The  motions  for  a  reai^ment  and  leave  to  appeal  to  the  court  of 
appeals  should  be  denied.  All  concur. 


IRON  NAT.  BANK  OF  FI^ATISBUBGH  T.  DOLOB  et  aL 

(Supreme  Court,  Appellate  DiTlsion.  Third  Department   December  6,  18B0l) 

1.  Vbkue— Chanob  of  Place  of  Thial— Feaudulkni'  Convetaitcbs. 

Under  Code  Civ.  Proc.  §  682.  providing  that  actions  affecting  any  Interest 
in  land  shall  be  tried  in  the  county  where  the  subject  of  tbe  action  Is  situ- 
ated, the  place  of  trial  of  an  action  to  set  aside  deeds,  morti^ges,  and 
a  general  assignment  of  land,  as  being  in  fraud  of  creditors,  abonld  be 
changed  to  that  wherein  the  land  Is  situated,  wboi  tbe  action  bas  beea 
brought  In  another  county. 

Z.  Same — Affidatit  of  Mkritb. 

In  an  action  to  set  aside  an  alleged  fraudulent  coQTeyance  of  land, 
brought  In  another  county  than  that  wherein  the  land  lies,  an  afBdavlt  oC 
merits  Is  not  essential  to  secure  a  change  of  venue  to  the  county  ^Hhen 
the  land  lies,  when  tbe  answer  was  verified,  and  showed  that  the  defoidant 
had  a  substantial  defense  to  the  action. 

8.  Same— Notice. 

Where  notice  of  a  motion  for  change  of  vaiue  Is  served  on  all  parttes  to 
the  suit,  they  are  all  concluded  by  Its  decision. 

Appeal  from  special  term,  Clinton  connly. 

Action  by  the  Iron  National  Bank  of  Plattsbnrgh  against  Alfred 
Dolge,  Walter  N.  Kernan,  and  others.  From  an  order  denying  a 
motion  for  change  of  venue,  defendant  Kernan  appeals.  Bereraed, 
and  motion  granted. 

Argued  before  PARKER,  P.  J.,  and  liANDON,  HKRRTCK,  MEB- 
WIN,  and  KELLOGG,  JJ. 

'W.  &  N.  E.  ^eman,  for  appellant. 
Weeds,  Smith  &  Conway,  for  respondent. 

PARKER,  P.  J.  This  motion  is  made  upon  the  sole  ground  that 
the  action  is  a  local  one,  and  that  Herkimer  county  ia  the  proper 
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one  in  which  it  BhouM  be  tried.  It  appears  from  the  complaint 
that  the  defendant  Alfred  Dolge  has  title  to  the  equity  of  redemp- 
tion in  a  large  amomit  of  lands  in  Dolgeville,  Herkimer  county,  upon 
which  he  has  executed  several  m(»tgages,  and  which  tbi^  plaintiff 
claims  are  a  fraud  upon  his  creditors.  It  also  appears  thereby  that 
said  Dolge  is  the  owner  of  certain  other  lands  in  Dolgeville,  the 
title  to  which  he  has  fraudulently  placed  in  the  defendant  Nathan  A- 
Snell,  upon  a  trust  for  his  own  benefit.  It  further  appears  that  sub- 
sequently said  Dolge  made  a  general  assignment  to  the  defendant 
Keman,  which  this  plaintiff  avers  is  fraudulent  and  void  as  to  itself 
and  other  creditors.  This  action  is  brought  for  the  purpose,  among 
other  things,  of  setting  aside  such  assignment,  and  having  it  de* 
clared  fraudulent  and  void  as  against  said  Dolge's  creditors.  It  ap- 
pears from  the  answer  of  said  Keman  that  he  has,  as  such  assignee, 
commenced  an  action  against  said  Dolge  and  Snell  to  have  the  lands 
so  held  by  Snell  adjudged  to  be  the  property  of  said  Dolge.  it  also 
further  appears  in  the  moving  papers  that  no  part  of  the  real  estate 
Boqfht  to  be  affected  is  in  the  county  of  Clinton.  By  the  assign- 
ment, the  title  and  equity  of  redemption  in  the  mortgaged  premise, 
and  also  Dolge's  interest  in  the  other  lands  held  by  ^eU,  passed 
to  the  assignee;  and  a  judgment  which  would  vacate  such  assign- 
ment would  affect  "an  estate,  title  or  other  interest  in  them." 
Therefore,  under  section  982  of  the  Code  of  Civil  Procedure,  the 
action  Is  a  local  one,  and  the  defendant  Keman  has  the  right  to 
have  it  tried  in  the  county  in  which  such  lands  are  situated.  Aclcer 
T.  Leiand,  96  N.  Y.  383;  Wyatt  v.  Brooks,  42  Hun,  502. 

It  is  claimed,  however,  that  this  motion  cannot  be  sustained,  be- 
cause there  is  no  affidavit  of  merits  with  the  moving  papers.  The 
answer  of  this  defendant  is  before  us,  and  it  is  verified.  The  court 
la  there^  as  well  assured  that  he  has  a  substantial  defense  to  the 
action,  as  it  would  be  had  such  an  aflSdavit  been  made  by  him. 
The  filing  of  such  an  affidavit  has  for  many  years  been  required  with 
much  strictness  in  cases  where  a  change  was  asked  for  upon  the 
ground  of  convenience  of  witnesses,  but  it  does  not  seem  to  have 
been  so  strictly  demanded  when  the  application  has  been  that  the 
action  be  tried  in  the  county  where  the  statute  requires  it  to  be 
tried.  In  the  former  case  the  defendant  apx^ies  to  the  court  for 
-an  exercise  of  Its  discretion.  In  the  latter  case  be  asks  for  the  en- 
forcement of  a  right.  Sherman  v.  Gregory,  42  How.  Prac.  481,  486. 
There  is  no  reason  apparent  why,  under  such  circumstances,  a 
formal  affidavit  of  merits  should  be  made.  It  is  not  needed  to  In- 
form the  court  of  any  fact  that  should  be  known  to  it,  and  I  am  of 
the  opinion  that,  under  such  circumstances,  none  should  be  required. 

Kotice  of  this  motion  has  been  served  upon  all  the  defendants,  as 
well  as  upon  the  plaintiff,  and  all  are  thereby  made  parties  to  It. 
All  will  therefore  be  concluded  by  its  decision.  The  motion  should 
have  been  granted,  and  the  order  denying  it  should  therefore  be  re- 
versed. 

Order  reversed,  with  f  10  costs  and  disbursements,  and  the  motion 
granted,  wlHi  910  costs.  All  concur. 
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(Supreme  Court,  Appellate  Division,  Third  Department.    November  15,  1899.) 

1.  BiLU  ARD  NOTRB— EXECXTTIOIT— IkDIVIDUAL  LIABILITY. 

Defendants  signed  a  note  reading,  "We  promise  to  pay,  •  •  *" 
with  the  words  "President"  and  "Secretary,"  respectively,  of  a  certain  cor- 
poration, after  their  names.  Defendants  denied  liability  as  individual 
makers,  proving  the  existence  of  a  corporation  of  that  name,  of  which  they 
were,  respectively,  president  and  secretary,  and  by  which  they  were  directed 
to  make  its  note,  and  intended  so  to  do,  and  that  the  consideration  went 
to  the  corporation,  all  of  which  facta  the  holder  knew  on  receipt  of  the 
note.  The  holder  testifled  that  be  distinctly  refused  the  note  of  the  cor- 
poration, but  consented  to  take  the  individual  note  of  defendants,  who  there- 
upon executed  the  note  In  question.  Metdt  that  the  Jury's  finding  that  the 
note  was  the  indlvldnal  note  of  defendants  was  supported  by  the  evidence. 
Sl  Bills  and  Kotbb — Liabilitt  of  Indorssrs— Waiver  op  Protest. 

Where  the  holder  of  a  note  was  requested  by  the  indorsers  to  delay  suit 
thereon  after  the  note  became  due.  such  indorsers  cannot  take  advantage 
ot  a  failure  to  serve  notice  of  protest  within  the  time  reQUired  law. 

Appeal  from  trial  term,  Delaware  county. 

Action  by  Mary  Bush,  as  executrix  of  the  estate  of  John  E.  Bush, 
deceased,  against  John  GUmore  and  another,  as  executors  of  the 
estate  of  William  Gilmore,  deceased,  and  others,  impleaded  with 
Jacob  O.  Brazee.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendants  appeal.  Affirmed.  

Argued  before  PARKER,  P.  J.,  and  LAS^DON,  HEBBIGE,  PUT- 
NAM, and  MERWIN,  JJ. 

Crosby  &  Palmer  and  Wagner  &  Fisher,  fw  appellants. 
O.  L.  Andras,  for  respondent. 

LA^DON,  J.  The  action  is  upon  a  promissory  note  held  by  the 
plaintiff,  as  executrix  of  the  last  will  and  testament  of  John  £.  Bosb, 
deceased,  the  original  holder  thereof.  The  note  is  in  these  wonia: 

"Hobart,  N.  T.,  July  29.  1880. 
**For  valae  recelTed,  we  promise  to  paj  to  the  order  of  William  Oilmore,  A. 
G.  Silllman,  Clayton  Weeks,  and  J.  Brazee  two  thousand  dollars,  with  interest 
as  follows:  With  interest  from  the  date  hereof  on  the  first  day  of  October. 
1890.  Then  the  annual  Interest  on  all  unpaid  sums  on  the  first  day  of  October 
in  each  and  every  year  for  four  years.  Then  all  unpaid  principal,  with  inter- 
est, on  the  first  day  of  OctolMr,  five  years  from  October  first  1890.  The 
payors  have  the  privilege  of  paying  the  whole  or  any  part  of  the  principal  sum 
at  any  time  they  may  desire.   Payable  at  the  National  Bank  of  Stamford. 

"W.  Gilmore. 

"President. 
"D.  C.  Sharpe, 

"Secretary  of  the  Hobart  Agricultural  Horse  and  Cattie  Show  Association." 

Indorsed:  "Wm.  Gilmore.   A.  G.  Silllman.    Clayton  Weeks.   J.  O.  Braiee." 

Brazee  does  not  defend.  The  appellants  allege  as  a  defense  that 
the  note  is  not  an  individual  note,  and  that  the  jdaintifE's  testator, 
who  died  after  the  trial,  failed  to  make  due  protest  thereof  upon 
default  in  payment. 

Upon  its  face,  without  extrinsic  evidence,  the  note  is  the  indiTidual 
note  of  the  two  makers.  No  reference  is  made  in  the  body  of  the 
note  to  the  corporation  as  a  promisor,  and  the  addition  after  the 
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signature  "W.  Gamore"  of  the  word  *Treflident,"  and  after  the  sig- 
nature of  D.  C.  Sharpe  of  the  word  "Secretary,"  followed  by  the  words 
"of  the  Hobart  Agricultural  Horse  and  Cattle  Show  Association," 
does  not  convey  any  poaitive  information  that  such  an  association, 
if  it  exists,  is  making  the  promise,  while  it  does  appear  that  the  in- 
dividual signers,  who  thus  identify  and  describe  themselves,  do  make 
the  promise.  Dewitt  v.  Walton,  9  N.  Y.  571:  Bank  v.  Clark,  139  N. 
Y.  307,  34  N.  E.  908;  Bank  v.  Wallis,  84  Hun,  376,  32  N.  Y.  Supp. 
382.  But  the  descriptive  words  following  the  s^natures  of  Ihe 
makers  suggested  the  possibility  that  the  Hob^  A^cultural  Horse 
&  Cattle  Show  Association  might  have  intended  thereby  to  make 
the  promise,  and,  as  the  action  is  between  the  original  parties  to 
the  note,  it  was  competent  for  the  defendants  to  show  that  there 
was  a  corporation  of  that  name;  that  the  makers  were  its  president 
and  secretary;  that  the  corporation  had  the  benefit  of  the  consid- 
eration; that  the  makers  were  authorized  to  make  the  note  as  the 
act  of  the  corporation,  and  intended  to  do  so;  and  ih&t  the  plaintiflF's 
testator  at  the  time  he  received  the  note  knew  these  facts,  and  took 
the  note  with  the  nnderstanding  that  the  coiporation  was  its  maker. 
Such  evidence  would  not  contradict  the  note,  but  would  give  fur- 
ther and  permissible  meaning  to  the  addendum  to  the  signatures  of 
the  makers,  and  tend  to  show  that  such  addendum  was  made  as  the 
corporate  execution  of  the  note,  and  so  understood  by  both  parties 
to  it.  Bank  of  Genesee  v.  Patchin  Bank,  19  N.  Y.  312;  Groves  v. 
Acker,  85  Hon,  492,  33  N.  Y.  Supp.  406;  Hood  v.  Hallenbeck,  7  Hun, 
362;  Morrill  v.  Manufacturing  Co.,  32  Hun,  643;  Brockway  v.  Allen, 
17  Wend.  40;  Schmittler  t.  Simon,  114  K.  Y.  176,  186,  21  N.  E.  162. 
l!he  evidence  adduced  for  this  purpose  established  all  the  facts  last 
referred  to,  except  whether  the  note  was  intended  by  the  makers 
to  be  their  individual  note,  or  the  note  of  the  corporation.  Upon  this 
question  the  plaintiff's  testator  adduced  evidence  tending  to  show 
that  he  distinctly  refused  to  take  the  note  of  the  corporation,  but 
consented  to  take  the  individual  note  of  the  makers,  and  that  there- 
upon the  makers  agreed  to  give  their  individual  note,  and  accordingly 
gave  Uie  note  in  suit.  The  jury  found,  in  answer  to  the  specific 
question  submitted  to  them  by  the  trial  court,  that  such  was  the 
fact.  We  see  no  cause  to  distorb  this  finding  as  a  matter  of  fact, 
and  certainly  none  as  a  matter  of  law.  As  the  defendants  were  en- 
titled to  adduce  extrinsic  evidence  tending  to  show  that  the  adden- 
dum to  the  signatures  of  the  makers  was  the  corporate  expression 
of  a  corporate  act,  and  was  given  and  received  as  such,  the  plain- 
tiffs testator  was  entitled  to  controvert  such  evidence,  and  fortify 
his  contradiction  by  affirmative  evidence  of  its  individual  character. 
The  result  of  the  finding  of  the  jury  is  that  the  personal  liability  of 
the  makers,  indicated  solely  by  its  face,  is  not  changed  by  the  ex- 
trinsic evidence. 

The  next  question  is  as  to  the  liability  of  the  individual  indorsera. 
The  note  fell  due  October  1,  1895,  and  notice  of  protest  was  not 
served  until  October  8th,  following.  If  Gilmore  was  an  individual 
maker,  no  notice  of  demand  and  nonpayment  was  necessary  as  to 
him.  Hills  t.  Place,  48     Y.  520.   The  jury,  by  their  answers  to 
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Specific  questions  submitted  to  them  by  the  court,  found  that  Bharpe, 
one  of  the  makers,  but  not  an  indorser,  at  the  request  of  Klliman 
and  Weeks,  two  of  the  indorsers,  and  pursuant  to  a  conTersatioii 
with  Alice  Gilmore,  one  of  the  executors  of  the  maker  and  indorser 
Gtilmore,  in  which  sbe  said  that  she  would  do  as  the  other  indorsers 
did  (she  having  been  told  of  the  proposed  request),  did  on  October  2, 
1895,  ask  the  plaintiff  to  wait  three  ca  four  days,  and  tell  him  that, 
if  he  would  wait,  the  note  would  be  fixed  up,  and  that  the  plaintiff 
refrained  from  demanding  payment  because  of  such  request.  There 
is  su£9cient  evidence  to  support  this  finding.  Thus  the  indorsers, 
knowing  that  the  note  was  within  at  least  two  days  of  maturity, 
and,  we  may  assume,  knowing  that  defaidt  would  be  made  in  its 
payxnent,  and  the  holder  would  take  the  necessary  steps  to  fix  their 
liability  as  indorsers,  sent  their  messenger  to  him  to  ask  him  to  wait 
three  or  four  days,  and  to  promise  him  that,  if  he  would  so  wait, 
the  note  woold  be  fixed  up;  and  the  holder  consequently  waited 
the  three  or  four  days,  and,  fearing  to  wait  longer,  protested  the 
note,  and  served  the  indorsers  with  notice.  It  is  not  a  case  where 
the  indorsers  can  say  that  no  notice  was  given.  The  question  is 
whether  the  notice  that  was  given  was  given  promptly  enough,  un- 
der the  circumstances  of  this  case.  The  holder  had  the  right  to  infer 
from  the  request  and  promise  of  the  indorsers  that  they  waived,  for 
at  least  tliree  or  four  days,  notice  of  demand  and  nonpayment.  As 
the  indorsers  in  effect  procured  the  delay,  they  cannot  take  ad- 
vantage of  it  to  the  prejudice  of  the  holder  of  the  note.  Sheldon  v. 
Horton,  43  N.  T.  93;  Leonard  v.  Gary,  10  Wend.  506;  Brace  t. 
I^ytle,  13  Barb.  163;  Hunter  v.  Hook.  64  Barb.  475. 

The  judgment  and  order  should  be  aifirmed,  with  costs.  All  con- 
cur. 


QUXNN  T.  QUINN. 

(Supreme  Court,  Appellate  Division,  Second  Department   December  19.  1899.) 

JARDLOBD  and  TeHAMT— LRABB-^NoiTPATltBHT  OP  RENT— SUMKAKT  PbOCSBD- 
ZHOS- 

tTiUler  Code  Glv.  Proc.  |  2244,  providing  that  tbe  snswer  in  summary 

proceedings  may  set  forth  any  matter  constituting  a  I^ral  or  equitable 
defense,  and  section  2954,  providing  for  the  diamiE^  of  actions  t)ef(H«  a 
justice  Involving  the  title  to  real  estate,  the  mnnclpal  court  of  the  city  of 
New  York  la  not  ousted  of  jurisdiction  of  a  summary  proceeding  by  a  land- 
lord to  recover  possession  for  tbe  nonpayment  of  rent,  because  defendant 
by  his  answer  and  evidence  denies  pialntllTs  title  and  claims  title  In  blraself, 
as  section  2954  does  not  apply  to  special  proceedings. 

Appeal  from  municipal  court,  borough  of  Brooklyn,  First  district 
Summary  proceedings     Robert  Quinn  against  Timothy  W.  Qoinn 
to  obtain  xwssession  of  leased  premises  for  nonpayment  of  rent. 
From  a  judgment  of  the  municipal  court  of  the  city  of  New  Yoi^  dis- 
missing the  petition,  plaintiff  appeals.  Reversed. 

Argued  before  GOODRICH,  1'.  J.,  and  OUIXEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

John  T.  Mnlhall,  for  appellant. 
Henry  E.  Heistad,  for  respondent. 
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PEK  CUBIAM.  The  petition  is  in  ttie  usual  form  in  summary  pro- 
ceedings to  recover  the  possession  of  real  property  for  the  nonpay- 
ment of  rent.  The  answer  denies  that  the  petitioner  is  the  landlord 
and  owner  in  fee  of  the  premises  described  in  the  petition,  or  that  the 
respondent  entered  into  any  -agreement  with  the  petitioner  for  the 
tenant^  or  occupancy  of  the  premises,  or  that  he  agreed  to  pay  any 
rent,  or  has  made  any  default,  or  holds  over  without  permission  of 
the  landlord.  The  answer  furtli«r  avers  that  the  respondent  is  in 
possession  of  the  premises  as  the  legal  and  equitable  owner  in  fee,  and 
that  any  conveyance  thereof  which  the  petitioner  may  have  is  held  by 
him  for  the  benefit  of  the  respondent,  who  paid  the  purchase  price 
of  the  conveyance.  Upon  the  petition  and  answer  the  ca^e  came  to 
trial.  The  petitioner  put  in  evidence  a  deed  dated  May  1,  1895, 
whereby  Anastasia  W^sh  conveyed  to  him  the  premises  in  contro- 
versy. The  evidence  tended  to  show  that,  although  the  petitioner 
had  held  the  legal  title  to  the  ^mises  since  the  conv^ance  which 
has  been  moitioned,  it  was  really  deemed  the  property  of  a  firm  in 
which  the  parties  to  this  proceeding  were  co-partners  ug  to  January 
9, 1899,  when  an  oral  agreement  was  made  between  theia  dissolving 
the  partnership  relation.  According  to  the  petitioner,  it  was  agreed 
at  ttus  time  that  he  should  tal;e  the  property,  while  the  respondent 
was  to  take  the  trucking  business  in  which  they  were  jointly  engaged. 
After  this  he  says  the  respondent  occupied  the  premises,  and  paid  the 
rent  up  to  June,  1899,  since  which  date  he  has  refused  to  pay. 
respondent  gave  testimony  denying  that  he  entered  into  any  such  ar- 
rangement. Upon  the  condnsion  of  the  proof,  the  judge  of  the 
municipal  court  before  whom  the  case  was  tried  made  no  determina- 
tion upon  the  merits,  but  dismissed  the  petition,  on  the  ground  that  a 
question  of  title  to  real  property  was  involved. 

It  was  error  to  dispose  of  the  proceeding  in  this  manner.  The 
municipal  court  is  not  ousted  of  jurisdiction  in  summary  proceedings 
by  reason  of  the  fact  that  the  title  to  real  property  is  involved. 
Dorschel  v.  Bnrkly,  18  Misc.  Bep.  240,  41  N.  T.  Supp.  389;  Wetterer 
T.  Soabirons,  22  Misc.  Bep.  739,  49  N.  Y.  Supp.  1043.  Those  pro- 
visions of  the  Code  of  Civil  Procedure  which  require  a  dismissal  in 
cases  of  disputed  title  relate  only  to  actions  as  distinguished  from  spe- 
cial proceedings.  People  v.  Goldfogle  (Sup.)  30  N.  T.  8um>.  296. 
The  fact  that  section  2244  of  the  Code  of  Civil  Procedure,  as  amended 
in  1893,  permits  the  answer  in  summary  proceedings  to  set  forth  a 
statement  of  any  new  matter  constituting  a  legal  or  equitable  de- 
fense, makes  no  difference^in  this  respect.  The  question  to  be  deter- 
mined in  these  proceedings  must  always  be  whether  the  relation  of 
landlord  and  tenant  exists,  and  whether  the  landlord  or  tenant  has 
the  present  right  of  possession.  Where  the  relation  is  established, 
the  tenant  cannot  defeat  it  by  attempting  to  show  title  in  himself. 
Instead  of  dismissing  the  petition  in  the  present  case,  the  municipal 
court  should  have  determined  this  questioii. 

The  judgment  of  dismissal  must  therefore  be  reversed,  and  a  new 
trial  oid^d,  with  costs  to  abide  the  event. 
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BOWLER  T.  ENNIS  et  al. 
(Supreme  Coart,  Appellate  Division,  Second  Department   December  12,  1S99.) 

1.  PUOCBSB— SbRVICB  BT  PUBLICATIOIT— JPRTHDIOTIOK. 

Under  Code  CIt.  Proc  S  440,  providing  for  service  by  publication,  a 
court  has  no  jurisdiction  to  render  judguaent  In  an  action  against  one. 
attempted  to  he  served  by  publlcatlMi,  who  falls  to  appear,  where  the 
published  summons  was  directed  to  "above-named  defendants,"  and  de- 
fendant's name  did  not  appear  in  the  title  of  the  action  as  published, 
though  the  notice  of  service  filed  with  the  derfc  aa  required  by  Code,  f 
442,  stated  that  the  summons  was  served  on  him  by  pubUcatiwL 

&  OOUnTS— PBBSUHFTIOIf  Or  JURISDICTTIOX  OVER  TEB  PKRBON. 

When  it  affirmatively  appears  that  any  essential  step  necessary  to  confer 
Jurisdiction  over  the  person  served  by  publication  was  omitted,  and  judg- 
meot  was  rendered  against  blm  without  appearance,  there  is  no  presump- 
tion in  favor  of  jurisdiction. 
8,  PABTtTiON  SAi^a — Rights  of  Purchaser — Dbpectivb  Proceedinqs. 

An  order  to  compel  a  purchaser  at  partition  sale  to  complete  the  same 
will  not  be  granted  where  one  of  the  defendants  in  the  partition  suit  made 
no  appearance,  and  the  summons  served  by  publication  was  not  addre^ed 
to  him,  and  the  published  summons  was  not  a  tme  copy  of  the  original. 

Appeal  from  special  term,  Kings  county. 

Action  by  Margaret  Bowler  against  PhiUp  Brandmeier  and  others. 
From  an  order  denying  a  motion  to  compel  defendant  Brandmeler 
to  complete  a  purchase  of  real  estate  at  a  referee's  sale  thereof,  plain- 
tifF  appeals.  AfSrmed. 

Argued  before  GOODRICH,  P.  J.,  and  CUIIiElT,  BABTLETT, 
HA  TCH,  and  WOODWARD.  J  J. 

George  Gru,  for  appellant. 

Thomas  E.  Pilsworth,  for  respondent. 

WOODWARD,  J.  The  order  appealed  from  should  be  affirmed,  as 
it  is  no  part  of  the  duty  of  the  conrtB  to  compel  a  purchaser  to  accept 
an  unmerchantable  title,  and  it  is  not  clear  that  the  referee  in  the 
present  instance  is  prepared  to  convey  the  property  free  from  doubt 
upon  this  point.  This  action  was  brought  for  partition,  and  was 
prosecuted  to  interlocutory  judgment,  the  premises  being  sold  to 
Philip  Brandmeier,  who  made  a  small  payment  at  the  time  of  the  pur- 
chase, and  who  now  refuses  to  complete  the  same  upon  the  grounds 
that  the  summons  in  the  action,  which  was  ordered  to  be  served  upon 
one  John  M(<!!arthy  by  publication,  did  not,  in  the  published  sonunoiu^ 
contain  the  name  of  the  said  McCarthy;  tliat  in  the  notice  accoui' 
panying  the  summons  the  name  of  John  McCarthy  appeared  as  John 
McGarty;  and  that,  the  court  never  having  acqnired  jurisdiction  of 
the  defendant,  the  referee  is  powerless  to  give  an  indefeasible  title. 

Without  passing  upon  the  question  of  whether  the  error  in  spelling 
the  name  of  McCarthy  would  have  any  bearing  upon  the  matter  if  the 
name  had  thus  appeared  in  the  published  summons,  we  think  it  is 
clear  that  where  the  summons  is  served  by  publication,  and  where  the 
d^endant  does  not  appear,  it  is  necefisaiy  to  the  jurisdiction  of  tibe 
court  that  the  names  of  all  the  defendants  shall  have  a  place  in  the 
title  to  the  action.   The  summons  is  addressed  "To  the  Above-Named 
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Defendants,"  and  the  defendant  ia  not  called  upon  to  read  the  accom- 
panying notice,  to  discover  that  he  is  summoned,  nor  would  it  be  no- 
tice to  him.  The  mere  fact  that  the  notice  declares  that  the  'fore- 
going snmmone  is  served  upon  you  by  publication,"  etc.,  does  not 
make  it  appear  to  the  defendant  McCarthy  that  he  is  summoned  to 
appear  and  answer,  for  the  summons  itself  is  addressed  to  other  per- 
sons; and  he  has  the  same  right  to  assume  that  an  error  has  been 
made  in  the  notice  that  he  would  have  to  suppose  that  his  name  has 
been  omitted  from  the  title  of  the  action.  The  service  of  a  sum- 
mons by  puldication  upon  a  persm  witliont  the  junsdiction  of  the 
conrt  is  in  derogation  of  the  conmion-lav  rights  of  the  individual,  and 
the  method  pointed  out  by  the  statate  must  be  strictly  followed,  un- 
less the  defendant  shall  have  appeared  in  the  action,  in  order  to  give 
the  court  jurisdiction.  Kicketson  v.  Richardson,  26  Cal.  149,  cited 
with  approval  in  Galpin  v..  Page,  18  Wall.  350,  369,  21  L.  Ed.  959. 
Section  440  of  the  Code  of  Civil  Procedure  directs  that  in  cases  of 
this  character  the  order  of  the  court  "must  direct  that  service  of  the 
summons,  upon  the  defendant  named  or  described  in  the  order,  be 
made  by  publication  thereof  in  two  newspapers,"  etc.  Obviona^,  If 
the  summons  is  to  be  served  by  publication,  it  must  be  the  same  sum- 
mons which  is  filed  in  pursuance  of  the  provisions  of  section  442  of 
the  Code  of  Civil  Procedure;  and  the  omission  of  the  name  of  one 
of  the  defendants  who  is  thus  to  be  served  with  the  summons  by  pub- 
lication, in  the  published  copy  of  the  summons,  is  not  a  compliance 
with  this  provision^  In  the  recent  case  of  Stuyvesant  v.  Weil,  41 
App;  Div.  551,  58  N.  Y.  Supp.  697,  in  the  foreclosure  of  a  mortgage,  a 
summons  was  served  personally  upon  Mary  J.  Stockton,  whose  name 
aj^ared  in  the  summons  as  Ehnma  J.  Stockton;  and,  the  defendant 
not  a^»earing,  the  name  was  afterwards  corrected  by  an  ex  parte  or- 
der made  upon  an  affidavit.  In  an  action  to  compel  the  8X)eciflc  per- 
formance of  a  contract  to  convey  a  title  to  the  property,  or  to  refund 
the  amount  already  paid,  the  court  held  that  the  title  derived  under 
the  judgment  was  not  free  from  reasonable  doubt,  nor  was  it  market- 
able. In  the  conrse  of  the  opinion  banded  down  by  the  court  the 
rule  was  quoted  with  approval,  that: 

"When  the  record  of  a  court  of  general  jurisdiction  discloses  nothing  in 
regard  to  the  service  of  process  or  notice,  and  no  evidence  la  given  upon  the 
subject,  jurisdiction  over  the  person  will  be  presumed,  because  the  reconl  Itself 
Imports  suffldent  proof  of  jurisdiction,  williout  disclosing  the  different  steps 
by  which  such  jurisdiction  was  acquired.  When  It  afBrmatlvely  appeals, 
taoweveri  ttiat  any  essential  step  was  omitted,  ttie  presumivtlon  In  favor  of  joriik 
diction  Is  destroyed,  and  a  presumption  against  Jurisdiction  at  once  arises." 

In  the  case  at  bar  it  affirmatively  appears  that  the  defendant 
McCarthy  was  never  served  with  a  true  copy  of  the  summons  by  publi- 
cation, and  that  his  name  was  not  among  those  to  whom  the  summons 
was  addressed;  and  we  are  of  opinion  that  the  referee  is  not  prepared 
to  giTe  sncb  a  merchantable  title  as  Mr.  Brandmeier  had  a  right  to 
demand,  and  that  the  court  below  was  justified  in  denying  the  motion 
to  compel  a  completion  of  the  purchase. 

The  Offder  appealed  from  should  be  affirmed,  with  costs. 

Order  afflrmea,  with  |10  costs  and  disbursements.   All  concur. 
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ADLEB  T.  LUMLB7. 
(Snpieme  Ooart,  AK>el]ate  DlTlsIon,  Second  Ddpartment  December  19.  1890.) 

MBCHAWICS'  LiENB— GRATEBTONES— TiHK  op  FiLIMe  LlEH. 

Under  Laws  1897.  c.  418,  §S  IG,  40,  relating  to  liens  on  monamenta  and 
Crarestonee,  and  requiring  notice  of  such  lien  to  be  filed  with  the  snpo^ 
intendent  of  the  cemetery  where  the  monnment  Is  erected  within  one  year 
after  the  agreed  price  becomes  due,  the  eoart  bas  no  Jurisdiction  to  s1t» 
leave  to  file  such  a  lien  nmic  pro  tuic  after  the  year  a>  prescribed  in  the 
statute  has  passed. 

Appeal  from  special  term,  Kings  cocntj. 

Action  bj  Henriette  Adier  against  Edward  Lnmley  to  enforce  a 
mechanic's  lien  on  a  monument.  From  an  order  permitting  the 
I^ntiif  to  file  his  notice  of  lien  ntmc  pro  tnoc,  defendant  appeals. 
Beveraed.  

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABXLBTT, 
HATCH,  and  WOODWAIID,  JJ, 

Albert  L  Cobn,  for  appellant. 
Bobert  L.  Turk,  for  respondent. 

WILLAKD  BAETLETT,  J.  This  is  an  action  to  enforce  a  me- 
chanic's lien  on  a  monnment  alleged  to  have  been  purchased  by  the 
defendant  from  the  plaintiff,  and  erected  in  Cypress  Hills  Cemetery, 
In  the  borough  of  Brooklyn,  on  or  about  the  15th  <)ay  of  August,  1897. 
Article  3  of  the  lien  law  provides  that  a  person  furnishing  or  placing 
in  a  cemetery  or  burial  ground  a  monument,  gravestone,  inclosur^,  or 
other  structure,  has  a  lien  thereon  for  the  agreed  price  thereof,  or 
the  part  remaining  unpaid,  with  interest,  upon  filing  with  the  superin- 
tendent or  person  in  charge  of  such  cemetery  or  burial  ground  a  no- 
tice of  lien  as  therein  prescribed.  ''Such  notice  may  be  filed  at  any 
time  after  the  completion  of  the  work,  but  must  be  filed  within  one 
year  after  the  agreed  price  for  furnishing  or  placing  such  monument, 
gravestone,  inclosure,  or  other  structure  becomes  due."  Laws  1897, 
c.  418,  §  40.  Hie  plaintifTs  notice  of  lim,  instead  of  being  filed  with 
the  superintendent  or  x>erBon  in  charge  of  Qypress  Hills  Cemetery,  as 
required  by  the  statute,  was  filed  with  the  clerk  of  the  county  of 
Kings  on  the  23d  day  of  January,  1899.  The  plaintiflPs  attorney,  hav- 
ing ascertained  this  fact,  made  an  application  to  the  supreme  court 
in  Octol>er,  1899,  for  leave  to  file  said  notice  of  lien  with  the  cemetery 
superintendent  nunc  pro  tunc,  and  this  application  has  resulted  in  the 
order  appealed  from. 

The  learned  jndge  at  special  term  expressed  some  doobt  as  to  the 
power  of  the  court  to  make  the  desired  order.  We  think  that  his 
doubts  in  this  respect  were  well  founded.  That  portion  of  the  lira 
law  which  relates  to  liens  on  monuments,  gravestones,  and  cemetery 
structures  does  not  contain  any  provision  for  extending  the  doratiw 
of  such  liens,  as  may  be  done  by  judicial  order  in  the  case  of  me- 
chanics* liens.  Laws  1897,  c.  418,  §  16.  T^e  statute  is  dear  and 
positive  in  requiring  that  the  notice  of  lien  shall  be  filed  with  the 
superintendent  or  person  in  chaise  of  the  cemetery  or  burial  ground, 
and  that  it  must  be  filed  within  one  year  after  the  ag^ieed  price  be- 


Digitized  by  Google 


Sap.  Ot.) 


H'aUOBY  T.  OTTY  Or  NBW  YORK. 


689 


comes  due.  The  order  wbich  the  court  has  assomed  to  make  permit- 
ting the  notice  of  lien  to  be  filed  with  the  cemetery  superintendent 
nunc  pro  tnnc  cannot  be  regarded  as  a  proceeding  in  the  action. 
There  is  no  provision  for  any  such  proceeding,  either  in  the  lien  law 
or  in  the  Oode.  The  order  is  a  jadidal  flat,  wholly  outside  the  suit, 
for  which  no  warrant  can  be  found  in  any  legislative  enactment  to 
which  we  have  ^>cea  referred.  We  are  of  the  opinion  that  the  court 
waa  without  jurisdiction  to  give  the  leave  which  it  thus  aasnmed  to 
grant   The  order  must  ther^Tore  be  reversed,  with  costs. 

Ord»  reversed*  with  flO  costs  and  dlilninemratB,  and  motion  doUsd.  AH 
concur. 


UoOBOBT  T.  OITZ  OV  NBW  YOBS. 

(Supreme  Gonrt,  Trial  Term,  New  York  Oonnty.   December  28^  1899.) 

Town  OFriosna— Acthoritt  to  Waivb  LuiiTATioira. 

A  town  board  has  no  authority  to  revive  a  claim  against  the  town  after  It 
has  been  barred  bj  llmltatlona. 

Action  by  William  J.  McOrory,  executor  of  the  will  of  Daniel  J. 
McGrory,  deceased,  against  the  tdij  of  New  York.  Judgment  fbr  de- 
fendant. 

Alfred  B.  Cooley,  for  plaintiff. 

John  Whalen  and  C.  A  O'Neill,  for  d^endant 

McADAM,  J,  The  action  is  to  recover  $300  for  services  rendered 
by  Daniel  J,  McGrory,  the  plaintiffs  testator,  to  the  late  town  of 
Westchester,  the  obligations  of  which,  upon  the  annexation  of  the 
town  to  the  city  of  New  York,  were  assumed  by  said  city,  pursuant  to 
chapter  934  of  the  Laws  of  1895.  It  appears  that  the  plaintiffs  testa- 
tor in  the  spring  of  1888,  acting  under  a  resolution  of  the  town 
board  which  appropriated  9300  for  the  purpose,  made  certain  maps  for 
the  use  of  the  town  assessors.  No  formal  audit  was  necessary  to  en- 
title the  claimant  to  the  promised  reward,  yet  the  town  board  on 
Jane  3, 1895,  after  the  demand  was  outlawed,  by  resolution  audited 
the  cUUm,  and  directed  it  to  be  paid.  The  resolution  was  passed 
three  days  before  the  formal  annexation  of  the  town,  and  its  evident 
purpose  was  to  protect  the  claim  from  the  statute  of  limitations  by 
reviving  it,  so  that  the  ci^  of  New  York  could  not  avoid  its  payment. 
Hie  defendant  insists  that  the  statute  of  limitations  constitutes  a 
complete  bar  to  the  action,  notwithstanding  the  resolution.  The 
town  officials  were,  in  a  sense,  trustees,  and  as  such  bound  to  protect 
the  inhabitants  of  the  town  against  outlawed  or  other  uncollectible 
demands, — as  mudi  so  as  ezecators,  who  cannot  waive  the  statute  of 
limitations  after  it  has  once  attached.  Butler  v.  Johnson,  111  N.  Y. 
204,  18  N.  E.  643;  Schutz  v.  Morette,  146  N.  Y.  137,  40  N.  E.  780. 
The  plaintiff  relies  upon  Woods  v.  Board,  136  N.  Y.  403,  32  N.  E.  1011, 
which  holds  that  the  power  given  to  boards  of  supervisors  to  audit, 
settle,  pay,  or  compromise  claims  against  their  counties  implies 
power  to  waive,  by  proper  agreement,  the  defense  of  the  statute  of 
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limitationstaa  to  claiiui  not  barred,  and  where  It  has  thaa  been  waiT«d 
bj  a  board  its  action  binda  a  encceeding  board.  There  the  siq>erTiS' 
ors  did  not  attempt  to  revive  a  claim,  against  the  connty,  bat  by  means 
of  their  resolution  obtained  delay  for  the  benefit  of-  the  connlj  which 
it  coald  not  otherwise  have  obtained.  If  the  resolution  had  not 
passed,  the  county  would  have  been  sued  at  once.  But  as  to  a  claim 
already  barred  by  the  statute,  so  as  to  become  nnctrilectible^  a  diffo^ 
ent  rule  must  obtain.  If  town  offlciahi  can  revive  debts  aga^tst  thdr 
town  after  the  statute  has  effectually  defeated  all  remedy  for  their  col- 
lection, so  may  city  and  county  officials,  and  claims  10  and  20  years 
oH,  or  even  more  antiquated,  may  be  resurrected  and  converted  into 
existing  obligations  at  the  pleasure  of  accommodating  town,  city,  or 
county  functionaries,  to  the  prejudice  of  the  public  weaL  A  power 
fraught  with  such  danger  to  taxpayers  and  constitnencies  ^oald 
not  meet  with  judicial  favor  or  sanction. 
There  must  be  judgment  for  the  defendant. 


HENDERSON  v.  NASSAU  ELECraiO  R  Ca 

(Supreme  Court,  Appellate  DlviBlon,  Second  Department.   December  19,  1809l) 

1.  Stbbet  Raileoads— Injdbt  to  Pahsenger— Neoliobncb. 

Where  defendant,  operating  an  open,  crowded  ^ectrle  car.  on  whleb 
plaintiff  and  others  were  standing  on  the  running  board,  caused  a  van 
ahead  ot  the  car  to  leave  the  track  bo  that  the  car  might  proceed,  and  the 
van  pulled  to  one  side  of  the  street,  where  it  stopped  so  dose  to  the  track 
that  the  space  between  it  and  plaintiff  was  insnffldoit  to  avoid  contact 
with  the  van  anless  be  bent  his  body  tovrards  the  car,  and  plataitiff  -was 
Injured  by  striking  the  van,  defendant  was  guilty  of  ne^igence  In  start- 
ing the  car  before  tlie  van  was  out  of  tbe  way. 

IL  SaITB— COHTRIBUTORT  NeOLIGENCS— QuMTIOW  FOR  JORT. 

Where  plaintiff  boarded  an  open,  crowded  electric  car  stopping  for 
passengers,  and  was  injured,  while  standing  on  the  running  board,  fadog 
the  Inside  of  the  car,  looking  for  a  seat,  as  the  car  was  pasaiog  &  van.  he 
was  not  guilty  of  contributory  negligence  as  a  matter  of  law,  since  whether, 
when  the  car  passed  the  van,  reasonable  care  required  that  plaintiff  sbonld 
obsore  the  side  of  the  street,  rather  than  to  see  If  tben  was  a  vaauit  ptece* 
within  the  car,  was  a  question  for  the  Jury. 

Appeal  from  trial  term,  Kings  conn^. 

Action  by  Edwin  L  Henderson  against  the  Nassan  Electric  Bail- 
road  Company.  From  a  judgment  in  favor  of  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BABTI<ETT» 

HATCH,  and  WOODWARD,  JJ. 

Henry  Yonge,  for  appellant. 
Isaac  M.  Kt^^r,  for  respondent 

HATCH,  J.  The  iteintiff  was  injured  by  coming  In  contact  with  a 
furniture  van  standing  at  the  side  of  the  street  in  such  close  proximity 
to  the  car  track  as  to  cause  the  plaintiif  s  body  to  strike  tiie  same  as 
the  car  passed,  whereby  he  sustained  injury,  for  which  the  recoveiy 
of  damages  has  been  awarded.   The  facts  of  the  case  are  that  tiie 
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plaintiff  took  the  car  at  the  corner  of  Gates  and  Marcy  ayenues,  where 
it  stopped  for  the  purpose  of  reeeiving  passengers.  It  was  an  opes 
ear,  and  was  crowded,  the  seats  being  all  occupied.  Some  perstms 
were  standing  between  the  seats^  and  others  were  upon  the  nuining 
board  of  the  car.  Prior  to  the  tiine  when  the  car  stopped  to  receive 
the  plaintiff  as  a  passenger,  the  van  had  been  i»Y>ceeding  In  the  car 
tracks,  and  the  motorman  had  rang  his  bell  to  notify  the  tan  to  leave 
the  tracks  in  order  that  the  car  might  proceed,  llhe  van  pnlled  to 
the  side  of  the  street,  and  stopped  so  as  to  bring  its  rear  end  within 
about  two  feet  of  the  track, — ^the  witnesses  varying,  as  to  the  dis- 
tance, from  two  or  three  feet;  but  the  jury  were  authorized  to  find  up- 
on the  testimony  that  the  van  came  to  a  standstill  within  about  two 
feet  of  the  rail  of  the  track.  It  further  a^^tears  that,  after  plaintiff 
had  boarded  the  car^  he  took  hold  of  the  stanchions,  and  moved  along 
the  ninning  board  while  the  car  waa  In  motion,  facing  the  inside,  and 
evidently  looking  for  a  seat  The  evidence  Idi:  In  £spute  the  qnes- 
tion  as  to  whether,  when  the  plaintifl*s  body  was  brought  in  contact 
with  the  van,  he  was  swinging  out  from  the  car,  with  hie  hands  hold 
of  the  stanchions,  or  whether  at  the  time  he  was  standing  with  a  hand 
on  either  stanchion,  and  his  body  in  line  with  the  car.  There  were 
two  other  persons  standing  upon  the  running  board,  and  one  of  them 
observed  the  van,  and  put  his  body  in  such  ptece  in  the  car  as  to  avoid 
contact.  His  companion  did  not  see  the  van,  bat  tiie  one  who  ob- 
served it  poshed  his  body  into  the  space  between  the  stanchions,  and 
he  escaped  contact  with  the  van.  The  plalntifl,  not  observing  either 
the  van  or  the  motions  of  the  otiier  persons  npon  the  running  board, 
occupied  the  position  where  he  was  struck;  and  upon  this  state  of 
facts  it  is  claimed  that  the  plaintiff  was  guilty  of  negligence  as  matter 
of  law.  This  question  will  be  hereafter  considered.  It  is  clear,  from 
the  evidence,  that  defendant  was  properly  chargeable  with  negligence 
in  the  operation  of  the  car.  It  had  notice  of  the  van  upon  the  track, 
and  by  its  act  it  caused  the  van  to  go  to  the  side  of  the  street  at  abont 
the  time  that  it  stopped  to  receive  the  plaintiff  as  a  passenger.  It 
was  chargeable  with  notice  that  the  car  was  crowded,  and  that  the 
{daintiff  and  others  stood  npon  the  running  board,  ^e  van  was  still 
in  its  front,  and  the  motorman  of  the  car,  as  he  parsed  it,  was  charge- 
able with  knowledge  of  the  position  the  van  occupied,  and  the  small 
space  that  was  left  between  it  and  the  car.  It  was  chargeable  with 
notice  that  the  distance  was  insufficient  for  persons  standing  upon  the 
running  board  to  escape  contact  with  the  van,  unless,  observing  the 
same,  they  bent  their  bodies  inward  towards  the  car.  Under  such 
circumstances  great  care  was  imposed  npon  those  charged  with  its 
operation  to  see  that  injury  was  not  inflicted  upon  the  passengers  on 
the  car.  This  duty  was  disr^^rded,  and  for  such  act  the  defend- 
ant was  properly  charged  with  negligence.  Wood  v,  Bailroad  Co.,  5 
App.  Div.  492,  38  N.  Y.  Supp.  1077;  Haesen  v.  Railroad  Co.,  34  App. 
Div.  71,  53  N.  Y.  Supp.  1069.  Was  the  plaintiff  guilty  of  contributory 
negligence  in  what  he  did?  is,  therefore,  the  crucial  question  in  thki 
case,  and  we  conclude  that  he  was  not  so  guilty,  as  matter  of  law. 
He  had  the  right  to  stand  upon  the  running  board,  and  to  assume  that 
the  defendant  would  not  so  operate  the  car  as  to  unnecessarily  ex- 
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pose  him  to  danger.  It  was  his  duty,  if  there  was  a  aeat  within  the 
car,  to  occupy  it,  rather  than  to  stand  in  the  dangerous  position  upon 
the  running  board.  It  ia  evident  that  he  was  looking  for  a  place 
within  the  car,  as  his  duty  required;  and  the  defendant,  having  re- 
ceived him  as  a  passenger,  and  then  started  the  car  before  he  had 
opportunity  to  see  if  there  was  a  place  which  he  might  occupy  within 
the  body  of  it,  must  be  held  to  have  und^Btood  that  he  winUd  make 
observation  to  find  such  place,  and  to  know  that  his  attention  would 
be  directed  towards  the  inside  of  the  car.  Under  such  circumstances, 
whether  the  exercise  of  reasonable  care  required  that  he  should  ob- 
serve the  van,  we  think  pi*e8ented  a  question  of  fact.  Because  one 
person  upon  the  running  board  did  observe  it  is  not  evidence  con- 
clnnve  that  plaintiff  ought  to  have  seen  it.  The  other  person  upon 
the  running  board  did  not  observe  the  van,  and  was  saved  from  con- 
tact with  it  only  by  the  act  of  his  companion.  It  was  as  much  Ihe 
duty  of  the  plaintiff  to  seek  a  place  of  safety  within  the  bo^  of  the 
car  as  it  was  to  observe  existing  conditions  outside  the  car,  and  it 
would  be  difficult  to  attend  to  both  at  the  same  time;  and  whether, 
when  the  ear  passed  the  van,  reasonable  care  required  that  he  should 
observe  the  side  of  the  street,  rather  than  to  see  if  there  was  a  vacant 
{dace  within  the  car,  presented,  within  the  authorities  already  cited, 
a  question  for  the  jury.  This  case  is  distinguishable  from  Moylau  v. 
Raih"oad  Co.,  128  N.  Y.  583,  27  N.  E.  97T.  In  that  case  tiie  driver  of 
the  car  and  tbe  horses  had  passed  the  truck  before  the  [daintiff  board- 
ed the  car.  The  car  was  in  motion,  and  the  i»*oximity  of  the  truck  to 
the  track  was  as  plainly  visible  to  the  jdaintiff  when  he  got  upon  the 
car  as  it  was  to  any  other  person ;  and,  as  he  could  observe  the  condi- 
tion before  he  boarded  the  car,  and  knew,  or  ought  to  have  known,  the 
relative  position  of  the  truck  and  car,  it  was  held  that  the  duty  was 
imposed  upon  him  to  take  notice  of  the  existing  condition.  None  of 
the  cases  cited  by  the  defendant  add  to  the  strength  of  iMa  case.  In 
l^e  one  case  the  danger  to  be  encountered  was  immediate,  open,  and 
visible;  in  the  other  it  was  removed,  and  not  immediately  a{^rent 
Under  the  circumstances,  therefore,  we  think  a  question  was  pre- 
sented for  the  juiy. 

Some  criticism  was  made  upon  the  charge  of  the  court,  but,  view- 
ing it  as  a  whole,  we  think  it  was  as  favorable  to  the  defendant  as  it 
was  entitled,  and  in  some  rrapects  more  so.  We  have  examined  the 
point  raised,  and  conclude  that  it  presents  no  error.  The  judgment 
should  theref<H%  be  afQrmed. 

Judsnient  and  order  affirmed,  with  costs.    All  concur. 


DRISCOLL  et  aL  v.  NELLIGAN. 

(Supreme  Court,  Appellate  DlriBloa,  Third  Departmeat  December  6,  ISOOi.) 

L  New  TbiaIi—Ihfropbr  Conddot  of  Jdrt. 

A  verdict  will  not  be  set  aside  for  Improper  conduct  of  the  jury  In  ar- 
riving at  It  by  adopting  a  method  of  figuring  to  the  exclusion  of  a  deliberate 
Judgment,  where  the  tmly  eridence  that  they  prevloculy  agreed  to  adopt 
Bocb  a  method  Is  that  the  figuring  was  found  on  a  paper  In  the  Jury  room, 
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tbe  rendt  of  which  wbb  the  amount  of  the  vwdlct,  and  the  officer  in  .cha^ 
saw  two  jnrors  looking  at  It 

SL  Bahb— Appbai. 

Where  motion  for  new  trial  was  made  on  evidence  produced  after  trial, 
and  on  minutes  of  judge,  under  Code  CIt.  Proc.  §  999,  and  the  court  on 
appeal  holds  that  the  verdict  should  not  be  disturbed  on  the  former  ground. 
In  determining  that  there  were  no  reversible  errors  in  the  minutes  the  court 
Is  not  bound  by  the  fact  that  its  {^inlon  Is  In  opposition  to  the  conclusions 
of  tbe  trial  Judge. 

81  Sams— Bettinq  Aside  Verdict. 

A  verdict  will  not- be  disturbed,  as  against  the  weight  of  the  evidence, 
where  it  la  not  so  clearly  preponderating  as  to  warrant  an  interference. 

Aj^al  from  Tompkins  county  court 

Action  by  Patrick  Driecoll  and  otherg  against  James  D.  Nelligan. 
There  w&s  a  judgment  for  defendant,  and  from  an  order  granting  a 
new  trial,  because  of  improper  conduct  of  the  jury  in  arriving  at  a 
verdict,  defendant  aK>ealB.  Beversed. 

Argued  before  FABKEB,  R  J.,  and  LANDON,  HEBRICK,  MER- 
WIN,  and  KELLOGG,  JJ. 

Halliday  &  Denton  (8.  T>.  Halliday,  of  counsel),  for  appelant. 
Edward  J.  Mone  (M.  N.  Tompkins,  of  counsel),  for  respondentB. 

PABKEIR,  P.  J.  It  may  be  conceded  that  the  verdict  in  this  action 
was  the  result  of  a  compromise,  and  yet  it  should  not  be  set  aside  on 
that  account.  It  is  clear  from  the  evidence  that  the  jurors,  indi- 
vidually, might  have  reached  different  conclusions  as  to  the  exact 
amount  in  which  the  defendant  was  indebted  to  the  plaintiffs.  So, 
alao,  they  might  have  reached  different  condasiona  as  to  the  precise 
amonnt  in  which  the  plaintiffs  were  indebted  to  tbe  defendant  upon 
the  counterclaim  set  up  by  him.  The  determination  of  the  amount  of 
each  of  those  claims  depended  upon  the  conclusions  which  jurors 
reach  as  to  the  property  delivered  and  the  values  thereof.  The 
amount  of  the  claim  of  neither  party  was  so  established  by  the  evi- 
dence that  it  was  fixed  and  ceirtain,  and  should  have  been  allowed  as 
matter  of  law,  provided  any  liability  whatever  for  the  articles  sold 
was  found  to  exist  In  this  respect  the  jurors  entered  apon  the  con- 
sideration of  tiie  qnestiott  as  if  they  were  attempting  to  reach  a  ver- 
dict where  the  damages  were  unliquidated,  and  the  mle  which  we 
adopted  in  the  case  of  Hamilton  v.  Owego  Waterworks,  22  App,  Div. 
573.  48  N.  Y.  Supp.  106,  is  applicable  to  this  case. 

Nor  is  it  established  in  this  case  that  the  verdict  was  the  result  of 
a  mode  of  reaching  it  which  excluded  reflection  and  intelligent  judg- 
ment. The  figuring  which  was  found  upon  a  piece  of  paper  in  the 
jury  room,  by  the  officer  in  charge,  may  have  been  the  method  adopted 
by  the  jury  to  reach  their  verdict.  The  fact  that  the  result  of  such 
figuring  is  the  precise  amonnt  of  the  verdict  snggests  that  conclnBion. 
Bat  it  is  by  no  means  condnirive  or  satisfactory  proof  that  sneh  was 
the  fact.  TTnless  the  jurors  previously  agreed  to  adopt  the  result  of 
such  mode  of  figuring  as  their  verdict,  the  mere  fact  that  the  verdict 
is  identical  in  amount  is  not  sufficient  to  disturb  it.  28  Am.  &  Eng. 
Enc.  Law,  p.  272,  and  cases  there  cited.   The  evidence  of  the  officer 
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in  charge  does  not  throw  any  light  whatever  upon  the  question 
whether  or  not  the  junors  agreed  to  adopt  aa  their  verdict  whatero* 
sum  such  a  mode  of  figuring  would  produce.  He  saw  two  jurors  look- 
ing at  the  paper  when  he  went  into  the  room  in  response  to  their  call 
that  they  had  agreed,  and  were  ready  to  go  into  court  and  render  their 
verdict.  He  knows  nothing  whatever  of  who  made  it,  or  who  looked 
at  it,  prior  to  their  having  agreed.  One  may  have  made  it,  and  all  may 
have  repudiated  it  as  a  proper  method  of  reaching  a  verdict.  The 
brief  of  the  appellant's  counsel  shows  several  ways  by  which  a  verdict 
within  a  few  cents  of  the  amount  on  the  paper  could  have  been 
reached  by  an  intelligent  analysis  of  the  evidence  and  reasonable 
conclusions  deduced  tberefrom.  It  would  be  out  of  i^ace  to  repro- 
duce such  analysis  in  an  opinion,  but  an  examination  of  the  evidence 
convinces  me  that  the  deliberate  judgment  of  the  jurors  may  have 
reached  a  conclusion  so  very  close  to  the  result  found  upon  the  paper 
as  to  rebut  any  suggestion  arising  from  the  verdict's  being  for  the 
precise  amount  of  such  result.  The  essence  of  a  wrongful  method  of 
procedure,  viz.  an  adoption  of  such  method  of  figuring  to  the  ex- 
clusion of  a  deliberate  judgment  upon  the  evidence,  is  not  proven,  and 
therefore  no  ground  wat;  shown  for  setting  aside  the  verdict  for  the 
reason  assigned  in  the  order  appealed  from.  Bee  Thomp.  Trials, 
2602, 2603, 2616. 

Thia  motion  for  a  new  trial  was  made,  not  only  upon  evidence  pro- 
duced after  the  trial,  and  claimed  to  show  an  improper  procedure  on 
the  part  of  the  jury,  but  also  upon  the  minutes  of  the  judge,  under 
the  provisions  of  section  999  of  the  Code  of  Civil  Procedure;  and  it  is 
claimed  by  the  respondents  that,  even  though  this  court  should  con- 
clude that  the  verdict  should  not  be  disturbed  upon  the  former 
ground,  yet  it  should  be  set  aside  because  of  errors  appearix^  in  auch 
minutes.  Conceding  that  upon  this  appeal  we  are  at  lib^y  to  af- 
firm the  order  should  we  discover  error  in  such  minutes,  it  is  clear 
that  the  respondents  cannot  claim  that  the  trial  judge  has  found  any 
error  therein.  In  respect  to  this  part  of  the  record,  we  are  not  now 
called  upon  to  either  reverse  or  affirm  him,  but  to  consider  the  ques- 
tions as  now  for  the  first  time  presented.  In  reaching  the  conclusion, 
therefore,  that  there  are  no  reversible  errors  to  be  found  in  such 
minutes,  we  are  not  constrained  by  the  consideration  that  we  are  in 
o^^sition  to  the  conclusion  of  tibe  judge,  who  was  best  situated  to 
nnderstandingly  pass  upon  them. 

It  is  urged  upon  us  that  the  clear  weight  of  evidence  is  to  the  effect 
that  no  verdict  whatever  should  be  found  for  ihe  defendant.  A  re- 
view of  the  evidence  convinces  me  that  there  was  a  sharp  conflict 
upon  the  question  as  to  what  amount  either  party  was  indebted  to 
the  other.  The  assumption  by  respondents  that  the  value  of  the  lum- 
ber delivered  by  plaintiffs  was  fixed  by  the  contract  i»"ice  is  not  sus- 
tained, inasmuch  as  there  is  evidence  tending  to  show  that,  upon 
complaint  being  made  by  the  defendant  of  its  qoalKy,  it  was  agreed 
that  defendant  should  be  liable  for  no  more  than  it  was  worth.  The 
evidence  was  not  so  clearly  preponderating  in  favor  of  the  plaintifFs 
as  to  warrant  us  in  interfering  with  the  verdict  on  that  account.  I 
find  no  exceptions  in  the  case  nor  errors  of  law  which  would  warrant 
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us  in  setting  aside  the  verdict,  and  therefore  conclnde  that  the  order 
appealed  from  shonld  be  reversed. 

Order  reversed,  with  flO  costs  and  disbursements,  and  motioii 
denied,  with  f  10  costs.  All  concur. 


BBBKSN  V.  KSLLT  et  aL 

(Supreme  Court,  Sjwclal  Term,  New  York  County.   December  21, 1899.) 

1.  OOVKHART  AOAraST  iNODHBRAnOEfr—BlIBACH— COMFI.AIITT. 

A  complaint  for  breach  of  a  coTenont  against  IncumbranceB,  allegins;  that 
there  were  unpaid  taxes  on  the  property  conveyed,  at  the  dellTery  of  the 
.  deed,  presents  a  cause  of  action;  and  the  fact  that  plidntig  has  not  paU 
them  goes  only  to  the  amount  of  recovery. 
2b  Sahb— iMBorrictENT  Aksveb. 

An  answer  to  a  complaint  for  breach  of  covenant  against  Incumbrances 
on  account  of  nonpayment  of  taxes,  showing  that  they  were  paid  by  a  third 
party  on  foreclosure  of  a  mortgage  against  the  premlaes,  and  that  he  bad 
agreed  not  to  enter  Judgment  against  the  covenantee,  la  Insufficient. 

Action  hy  Edward  G.  Brenen  against  Charles  P.  Kelly  and  others. 
Plaintiff  demnrs  to  matters  in  the  answer.  Sustained. 

Edward  £.  Brenen  in  pro.  per. 
CSiarles  W.  Dayton,  for  defendants. 

GIEGEBICH,  J.  This  action  is  for  a  breach  of  a  covenant  against 
incumbrances,  based  upon  the  allegation  that  at  the  time  of  de- 
livery of  the  deed  there  were  unpaid  taxes  upon  the  property  to  the 
amonnt  of  $116.86,  tofrether  with  the  penalty,  and  interest  thereon, 
for  nonpayment.  Utis  allegation  would  disclose  an  immediate  breach 
of  the  covenant.  Oer.  Real  Estate  (4th  Ed.)  p.  626.  And  while  the 
plaintifTs  recovery  would  depend,  as  to  amount,  upon  proof  that  he 
had  paid  off  the  incnmbrance,  the  fact  that  it  is  not  discharged  aiffects 
only  the  measure  of  damage,  and  does  not  go  to  the  cause  ot  action. 
Steam  v.  Hesdorfer,  9  Misc.  Rep.  134,  29  N.  Y.  Bupp.  281;  McGuckin 
V.  Milbank,  83  Hun,  473,  31  N.  Y.  Supp.  1049.  Hence  the  i^aintiff 
presents  a  case,  and,  by  his  demurrer,  the  sufQciency  of  the  separate 
defense  to  meet  that  case  is  the  only  point  left  for  my  determination. 
This  defense  is  that  upon  the  foreclosnre  of  a  certain  mortgage,  as- 
snmed  in  this  deed  by  the  plaintiff,  the  property  conveyed  was  sold, 
and  that  after  the  payment  of  the  expoises  of  sale  and  of  the  taxes 
tiiere  remained  a  deficiency  of  $714.50,  hat  that,  by  stipulation  be- 
tween this  {dalntiff  and  the  mortgagee,  it  was  agreed  that  no  judg- 
ment for  the  deficiency  should  be  entered.  The  gist  of  the  defense 
is  that,  since  the  taxes  have  been  paid  by  a  third  party,  who  has 
agreed  not  to  enter  judgment,  as  he  was  entitled  to  do,  for  the 
amount,  the  {daintiff  was  not  injured  by  the  existence  of  the  lien 
tor  the  taxes;  but  I  cannot  hold  thin  to  be  the  necessary  result.  In 
efPect,  the  taxes  were  paid  for  the  f^intifrs  account,  and  he  was  to 
reqimid  to  the  party  paying  thenu  If  he  was  released  thereafter 
and  gave  nothing  for  the  release,  it  waa  nndun  pactum,  and  his 
liability,  atffl  anbsiata.  If  he  gave  consideiatian  ior  the  release,  the 
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payment  of  the  taxes  was  his  payment,  unless  the  extent  of  the  plain- 
tiff's bargain  with  this  third  party  is  to  be  proven  for  the  benefit  of 
the  defendants, — a  proposition  which  I  am  not  wholly  pr^tared  to 
concede.  Assuming,  however,  that  the  plaintiff  may  only  recover 
from  the  defendants  the  consideration  wUch  he  gave  to  procure  the 
discharge  of  the  taxes,  the  matter  alleged  goes  only  to  the  quantum 
of  the  damages,  and  thus  was  to  be  pleaded,  if  at  all,  as  a  partial  de- 
fense, and  tested  as  such.  Code  Civ.  Proc.  §  508.  But  the  allega- 
tions are  presented  specifically  as  a  separate  and  distinct  defense  to 
the  cause  of  action,  and  their  sufficiency  to  present  a  partial  defense 
is  not  before  me.   Thompson  v.  Halbert,  109  N.  T.  329, 16  N.  B.  675. 

Dmnrrer  sustained,  with  costs,  with  leave  to  amend  upon  payment 
of  costs  within  20  days. 


NILAND  T.  GEBB  et  aL 

(Bvpreme  Oonrt,  Appellate  Division,  Second  Department  Decemtm  19,  iSBO.) 

1  Tbxai^Nohsuit. 

Error  cannot  be  predicated  on  the  refusal  of  the  trial  court  to  grant  a 
nonsQlt,  wbere  tbere  was  evldoice  tendhig  to  establish  plslntlfrs  canae 
of  action. 

1  Dogs— KoTicB  of  Yioions  Chabaotbb. 

In  an  action  to  recover  damages  for  injuries  to  plaintiff's  horae,  caused 
by  its  being  bitten  by  a  viciona  dog  belonging  to  defendant,  notice  to 
defendant's  foreman,  wbo  had  cbarge  of  the  dog  daring  the  owner's  ab- 
sence, of  the  ferocious  character  of  the  dog,  la  sufficient  notice  to  the 
owner. 

Appeal  from  trial  term,  Westchester  county. 

Action  by  Martin  Niland  against  Walter  Oeer  and  another.  From 
a  judgment  in  favor  of  plaintiff,  and  from  an  (wder  denying  a  new 
trial,  defendants  appeal.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BAKTESTT, 
HATCH,  and  WOODWARD,  JJ. 

Walt^  B,  Beach,  for  appellants. 
Benjamin  I^agan,  for  respondent. 

GOODRICH,  P.  J.  The  plaintiff  sue*  to  recover  for  damages  to 
his  horse  and  harness,  and  for  medical  care  of  the  horse,  after  it  tiad 
been  attacked  on  the  highway  by  a  St  Bernard  dog  belonging  to, 
or  harbored  by,  the  defendants.  He  recovered  a  verdict,  and  the 
defendants  appeal  from  the  judgment  entered  thereoDi  and  fr^  tiie 
order  denying  a  motion  for  a  new  trial. 

Several  questions  of  fact  wore  litigated  at  tiie  trial, — among  them, 
the  following:  Whether  the  dog  attocked  or  bit  the  plaintiff's  horse, 
or  whether  the  dog  was  gamboling  in  the  road,  and  was  run  over  by 
the  said  horse  and  wagon;  whether  the  d<^  was  vicious;  whether  the 
defendants,  or  their  foreman,  who  had  charge  of  the  dog  during  the 
winter,  when  the  defendants  were  absent  fnnn  the  place  where  the 
dog  was  kept,  had  due  notice  of  his  vicious  character;  the  cause  and 
amount  of  the  damages  to  the  horse;  his  former  value  and  his  value 
after  the  occurrence;  the  losa  of  hia  use  by  the  plaintiff,  resnltiiig 
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from  the  injuries  received  by  Mm,  and  the  valne  of  such  use.  On 
each  of  these  questions  there  was  more  or  leas  conflict  of  eTidence, 
and  the  court  fairiiy  submitted  them  to  the  jury.  The  defendants  ex- 
cepted to  a  refusal  of  nonsuit  at  the  close  of  the  plaintifTB  case.  Un- 
der the  testimony  referred  to,  how  can  error  be  predicated  on  such  a 
refusal?  In  such  an  action  the  plaintiff  is  bound  to  establish  to  the 
satisfaction  of  the  jury  the  occurrence  of  the  attack  as  alleged,  the  re- 
sultant damages,  the  vicious  character  of  the  dog,  and  actual  or  con- 
Btructive  notice  of  such  character  to  the  owner  or  his  agent  in  charge 
of  the  dog.  On  all  these  questions  there  was  evidence  sufficient  to 
justify  the  verdict. 

We  have  examined  all  of  the  defendants'  exceptions,  and  find  none 
of  a  tenable  character.  The  only  one  seeming  to  require  considera- 
tion relate  to  the  instruction  that  notice  to  the  foreman  in  charge 
of  the  dog  during  the  absence  of  the  family  was  sufficient  notice  to 
the  owners.  This,  we  think,  is  in  accord  with  the  decision  in  Brice 
T.  Bauer,  108  N.  T.  428, 16  N.  E.  695.  The  judgment  and  order  should 
be  affirmed. 

JvAgmeDt  and  ctier  affirmed,  wltb  costs.   All  concur. 


LUBAN  T.  SIMONM. 
(Supreme  Court,  Appellate  DiTlslon,  Second  Department  December  19,  189B.> 

1.  OOUItTB— JimiSDIOTIOK  OF  MUNICIPAL  COURT  OP  NBW  YoRK  CiTT. 

The  municipal  court  of  the  city  of  New  york  bas  jurisdiction  of  the  per- 
son  of  defendant  residing  In  the  city  of  New  YorlE,  bat  In  a  county  otbor 
than  that  of  plaintiff,  when  the  process  in  the  action  is  served  In  the  county 
of  defendant 
IL  Saub— Rbplbtih. 

The  municipal  court  of  the  city  of  New  York  bas  jurisdiction  of  an  action 
to  replevm  chattels,  although  they  were  onlawfolly  taken  and  detained  by 
defendant  in  the  city  of  New  York,  in  a  county  otbee  than  that  of  plaintiff. 

Appeal  from  municipal  court,  borough  of  Brooklyn,  TKiird  district. 

Action  by  Alexander  Luban  against  Louis  B.  Bimonds.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 

Argued  before  QOODRICH,  P.  J.,  and  GULLEN,  BABTLBTT, 
BATCH,  and  WOODWABD,  JJ. 

Uayer  C.  Goldman,  for  appellant. 
Morris  Hillquit,  for  respondent. 

GOODRICH,  P.  J.  The  action  is  for  the  recovery  of  chattels.  The 
pleadings  were  oral,  the  answer  being  a  "general  denial  and  want  of 
jurisdiction."  The  defendant  appeared  by  attorney,  and  the  action 
was  tried  by  the.jndge  without  a  juiy.  Jadgmcnt  was  rendered  for 
the  plaintiff  "for'tiie  recovery  and  possession  of  the  property  claimed, 
and  in  default  thereof  plaintiff  to  have  judgment  for  the  value  of 
said  iffoperl?,  which  is  found  to  be  ¥75,"  with  costs.  The  marshal 
retnrns  that  he  served  a  copy  of  the  "snmmoufl,  afSdavit,  nndertaldng, 
in  the  city  of  New  York,  on  the  within-named  defendant  in  person,  at 
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No.  54  Bleeker  street,  and  at  the  same  tinw*  taking  the  property  there- 
in mentioned  in  my  inventory  into  my  possesaion."  The  defendant 
contends  that  the  court  had  no  jurisdiction  over  the  person  of  the  de- 
fendant, for  the  reason  that  the  process  was  served  in  New  York 
county.  This  does  not  appear  absolutely  by  the  return,  which  says 
the  service  was  in  the  city  of  New  York;  but  aasraning,  for  the  pur- 
pose of  this  appeal,  that  this  means  that  the  service  was  made  in 
what  was  formerly  called  the  "City  of  New  York,"  we  have  hrfd  at 
the  present  term  (Kantro  v.  Armstrong  [Bop.]  60  N.  Y.  Snpp.  970)  that 
the  mnnicipal  court  of  the  city  of  New  York  has  Jurisdiction  of  an 
action  brought  against  a  defendant  residing  in  the  city  of  New  York, 
but  in  a  county  other  than  that  of  the  plaintiff,  the  process  being 
served  in  the  county  of  the  defendant.  This  question  of  the  jnri^ic- 
tion  of  the  court  over  the  person  of  the  defendant  has  also  been  de- 
cided adversely  to  the  defendant's  contention  in  Dodge  Mfg.  Co.  t. 
Nassau  Show-Case  Co.  (Sup.)  61  N.  Y.  Supp.  111. 

The  defendant  raises  the  other  question,  that  the  court  had  no 
jurisdiction  of  the  subject-matter  of  the  action,  becanse  it  was  not 
proved  that  the  chattels,  when  replevied,  were  in  the  county  of  Kings. 
In  Be  Schultes,  33  App.  Div.  524, 54  N.  Y.  Supp.  34,  we  held  that  the  mu- 
nicipal court  of  the  city  of  New  York  possessed  all  the  jurisdiction  of 
the  former  district  courts  of  the  city  of  New  York  and  of  the  justices' 
courts  of  the  city  of  Brooklyn.  Section  1331  of  the  consolidation  act 
(chapter  410,  Laws  1882)  conferred  upon  the  district  courts  of  the  city 
of  New  York  jurisdiction  in  an  action  to  recover  a  chattel;  and  eren 
b^ore  that  act,  in  Boyd  v.  Howden,  3  Daly,  455,  it  was  held  that  such 
conrts  had  jnrisdictiw  ot  an  action  of  claim  and  deliviray  of  chattels 
unlawfully  taken  and  detained  by  the  defendant  in  another  county. 
So,  also,  by  section  2862  of  the  Code  of  Civil  Procedure,  justices  of  the 
peace  had  jurisdiction  of  such  an  action,  where  the  value  did  not  ex- 
ceed 9200.  Under  our  former  decision,  supplemented  by  the  authori- 
ties cited,  it  follows  that  the  municipal  court  had  jurisdiction  of  the 
subject-matter  of  the  case  at  bar,  as  well  as  of  the  person  of  the  de- 
fendant. There  was  some  conflict  of  evidence  as  to  t^e  ralue  of  the 
chattds,  but  we  cannot  disturb  the  judgm^t  of  the  municipal  court 
in  that  respect 

The  jnd^ent  should  be  aiflnued,  with  costs.  All  concur. 


HICKMAJ?  V.  NASSAU  ELECTRIC  E.  CO. 

(Siq>reme  Court,  Appellate  Division,  Second  Department   Deeonber  19,  ISBO.) 

Stbbbt  Railroads— Injuries— Trial— Question  for  Jury— DiSHissAifc 

Thoieh,  in  the  flrst  trial  of  an  action  for  inSvry  by  &  street  car.  It  appeared 
that  plaintiff  walked  slowly  across  the  street,  without  looUng,  yet  where 
she  testified,  on  the  second  trial,  that,  after  looking  both  ways,  she  walked 
fast  In  attonpting  to  cross  the  street,  and  the  jury  mlffht  have  found  that 
the  evidence  first  given  was  due  to  some  mlsapprdieniion  on  her  part.  It 
wai  error  for  the  court  to  dlunlss  the  conqtlain.^  since  plalntUC  was  enti- 
tled to  go  to  the  jury  on  the  question  of  her  credibllltr. 

Appeal  from  trial  term,  Kings  connty. 
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Action  hj  Johanna  Hickman  against  the  Ifassau  Electric  Bailroad 
Company.  From  a  judgment  dismissing  the  complaint,  and  from  an 
order  denying  a  motion  for  new  trial,  she  ai^aU.  Beversed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABITLETT, 
HATCH,  and  WOODWABD,  J  J. 

Thomas  F.  Magner,  for  appellant. 
John  L.  Wells,  for  respondent. 

FEB  CURIAM.  The  testimony  of  the  plaintiff  on  the  trial  which 
now  comes  np  for  review  brings  the  case  within  our  decision  in  the 
snit  of  her  hasband  against  the  same  defendant,  and  demands  a  re- 
versal of  the  judgment.  Hickman  t.  Bailroad  Co.,  41  App.  Div.  629, 
58  N.  Y.  Supp.  858.  It  is  true  that  on  the  first  trial  of  this  action 
it  appeared  that  the  plaintiff  walked  slowly  across  the  street,  looking 
neither  to  the  right  nor  the  left,  and  that  the  picture  presented  was 
that  of  a  person  loitering  heedlessly.  Hickman  t.  Railroad  Co.,  36 
App.  Div.  376,  56  N.  T.  Supp.  751.  On  the  trial  of  her  husband's 
case,  however,  she  t^ified  that,  after  looking  both  ways,  i^e  walked 
fast  in  attempting  to  cross  the  street;  and  her  testimony  on  the  sec- 
ond trial  of  her  own  case  is  quite  as  strong  to  the  same  effect.  This 
change  cannot  be  attributed  to  our  opinion  on  the  first  appeal,  as  the 
husband's  case  was  tried  before  that  opnion  was  handed  down.  A 
jury  might  well  conclude  that  the  evidence  as  given  in  the  first  in- 
stance was  due  to  some  misapprehension  on  the  part  of  the  jdaintiff. 
At  all  events,  a  jury  shoold  be  <Ulowed  to  pass  upon  her  credibility 
in  this  respect 

Order  reversed,  and  new  trial  granted;  coats  to  abide  the  event. 


SILBERMAN  v.  NEW  AMSTERDAM  GAS  CO. 

(Supreme  Court,  Special  Term,  New  York  County.  .  November*  1890.) 

1.  Tresfasb— Pleadinq— Inbdfvicibkt  Depekbs. 

A  defense  to  treapasB  that  plaintiff  Invited  defendant  to  enter  the  prem- 
ises, a  refusal  by  complainant  to  folflll  tbe  Invitation  by  admission,  and 
defendant's  entry  In  spite  of  the  refuaal.  Is  dmrnrrable,  since  the  refnsal 
of  admission  revoked  the  Invitation. 

8l  Samb— Pabtial  Defbnbb. 

A  defense  insafflctent  In  bar  Is  not  sustainable,  as  against  a  demurrer, 
as  a  partial  defense  In  mitigation  of  damages,  where  It  Is  not  pleaded  as 
a  partial  defense. 

Action  by  Simon  Silberman  against  the  New  Amsterdam  Gas  Com- 
pany.  Demurrer  to  defendant's  answer.  Sustained. 

John  Graenb6rg,  for  plaintiff. 
Joseidi  J.  Myers,  for  defradant. 

GIEGEBICH,  J.  The  complaint  proceeds  npon  trespass,  founded 
opon  a  forcible  entry,  as  well  as  npon  a  cause  of  action  for  assault 
and  battery,  foUowing  the  trespass  upon  the  property.  A  defense  is 
set  spy  which,  in  substance,  is  based  upon  an  invitation  to  enter  the 
premises,  a  l^al  duty  to  accept  the  invitation,  a  refusal  hj  the  plain- 
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tiff  to  fulfill  the  ioTitation  by  admission  to  the  premises,  and  the 
fact  that  entry  was  then  made  notwithstanding  tiie  refusal.  Upon 
demurrer  to  the  defense  it  is  claimed  by  the  defendant  that  the  allega- 
tions are  directed  to  the  cause  of  action  for  a  trespass  upon  the  prop- 
erty, and  that,  since  fhe  defense  could  not  apply  to  the  cause  of  action 
for  assault,  the  omission  oi  words  applying  it  to  the  trespass  is  im- 
material. C3early,  however,  the  defense  thus  sought  to  be  set  up  dis- 
closes no  justification  for  the  trespass.  The  invitation  to  enter  the 
premises  could  have  implied  only  an  invitation  to  enter  peaceably, 
and  the  refusal  of  admission  merely  operated  as  a  revocation  of  the 
invitation.  In  no  aspect  could  the  invitation  be  viewed  as  anytiiing 
greater  than  a  license,  and,  according  to  the  allegations  of  the  de- 
fense, the  tre^ass  was  not  justified  by  the  license,  but  was  pei'pe- 
trated  solely  because  d  its  revocation.  But  the  defendant  asserts, 
conceding  the  insufficiency  of  the  defense,  as  in  bar,  the  matter  al- 
leged should  be  viewed  as  proceeding  in  mitigation  of  damages  as  a 
partial  defense.  This  contention  must  fail  through  the  omission  of 
an  allegation  that  the  defense  was  intended  as  a  partial  defense  (Code 
av.  Proc.  §  508;  Thompson  v.  Halbert,  109  N.  Y.  329,  16  N.  E.  675; 
Mason  v.  Dutcher  [Com.  PI.]  33  N.  Y.  Siipp.  689),  since,  while  it  has 
been  held  that,  where  the  nature  of  the  defense  is  partial,  and  so 
obviously  that  ^ere  can  be  no  possibility  of  dispute,  the  special  desig- 
nation may  be  dispensed  with  (Howd  v.  Cole,  74  Hun,  121,  26  N.  Y, 
Buyp.  431),  in  the  present  case  the  doubt  as  to  the  meaning  of  the 
defense  is  so  clearly  shown  by  the  argument  adopted  in  its  support  as 
to  leave  nothing  for  the  court  to  add. 

The  demurrer  is  sustained,  witti  costs,  with  leave  to  amrad  within 
20  days  upon  payment  of  costs. 


(29  Misc.  Bep.  258.) 

JERUAm  T.  SHABPB  et  al. 

(Supreme  Court,  Special  Term,  Rensselaer  County.   October.  1889.) 

1.  mobtoaekb— poueclosubb  subflds  —  mohtgaob  on  llpb  estate  — lifb 

Ibtbrbst— Obosb. 

Under  Sup.  Ct  Rule  70,  providing  that  a  life  tenant  maj  consoit  to 
accept  a  gross  som  representing  the  value  of  hia  Interest  In  money  snb^ect 
to  such  estate  In  lieu  of  annual  Interest  or  Income  arising  therefrom,  an 

assignee  of  a  mortgage  given  on  laud  by  a  life  tenant  may  be  allowed, 
without  such  tenant's  consent,  to  take  such  gross  sum  from  a  surplus  aris- 
ing out  of  a  sale  of  the  fee  under  a  paramount  mortgage,  since  the  inferior 
mortgngee  by  his  mortgage  took  the  life  tenant's  interest  In  the  land, 
with  the  same  rights  the  life  tenant  might  have  exercised  over  the  land  or 
the  surplus. 

2.  Same— Remaindbb— iMPAiBMBNT. 

The  right  of  a  life  tenant  to  tate  a  gross  sum  Instead  of  the  annual  In- 
come arising  from  money  subject  to  a  life  estate  is  not  affected  by  the 
fact  that  the  remainder  estate  IB  to  go  to  nnhom  children,  since  the  exercise 
of  such  right  is  not,  in  equity,  an  impairment  of  the  estate  In  remainder. 

Action  by  James  B.  Jermain  against  Geoi^  N.  Sharpe  and  others. 
To  a  referee's  report  denying  the  aiq[riication  of  idaintifPs  anignee 
to  be  allowed  a  sum  in  gross  in  lieu  of  a  life  estote  in  mon^,  the 
assignees  except.   Exceptions  sustained. 
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The  foUowing  is  the  report  of  Lewis  B.  Hall,  referee: 

Tbe  facts  are  so  nomeroua  and  Intricate  that  I  will  not  repeat  tbem.  The 
main  question  Is  whetber  unpaid  assignees,  of  a  mortgage,  whose  Den  covered 
the  Jacob  Shaipe  farm  and  the  Barringer  fann,  have  any  rights  In  a  surplus 
resulting  from  tbe  sale  hi  this  action  of  the  Jacob  Sharpe  farm  (although  the 
Barringer  farm  is  unsold,  and  la  otb^wlse  unincumbered)  as  against  Elizabeth 
S.  and  Chester  B.  Graver,  the  life  tenants  of  the  Jacob  Sharpe  farm.  The 
life  tenants  assert  that  a  referee  in  surplus  proceedings  has  no  power  to 
pass  on  a  contested  lien,  and  that  he  can  only  and  the  amount  due  the  claim- 
ants, and  for  this  they  cite  InstHutton  r.  ObI^,  4  Hun,  667.  Tbat  case  was 
OTermled  In  Kfngsland  t.  Ohetwood.  89  Hun,  602.  and  seems  to  be  in  direct 
conflict  with  Bergen  v.  Carman,  79  N.  T.  146;  FUess  r.  Buckley,  90  N.  T.  286; 
Bank  v.  Selye,  83  Hun.  282.  31  N.  Y.  Supp.  921;  WoUers  t.  Duffleld,  72  Hun, 
037,  25  N.  Y.  Supp.  374,  1122;  and  Albro  v.  Blume,  6  App.  Dlv.  309,  39  N.  Y. 
Supp.  215.   I  tblnk  the  referee  has  jurisdiction. 

The  life  tenants  further  Insist  that,  as  the  prior  mortgages,  foreclosed  by  J. 
B.  Jermaln,  were  foreclosed  after  the  death  of  Bernard  U.  Sharpe,  tbe  mort- 
gagor, the  resulting  surplus  moneys  are  to  be  regarded  as  real  estate  belong- 
ing to  the  testator.  This  was  so  held  In  Dunning  r.  Bank,  61  N.  Y.  497,  Fliesa 
V.  Buckle,  22  Hun,  551,  and  Felts  t.  Martin,  20  App.  Dir.  60.  46  N.  Y.  Supp. 
741.  and  seems  to  be  the  settled  law. 

They  further  claim  tbat,  as  tbe  consideration  of  the  bond  and  mortgage  upon 
which  the  claimants  McClure  et  al.  rely,  was  the  borrowing  of  tbe  principal 
-sum  ($3,000)  for  tbe  purpose  of  paying  off  the  testator's  annuity  to  bis  widow, 
and  as  this  annuity  was  charged  only  to  the  extent  of  one-quarter  upon  each 
of  the  four  farms,  tbe  life  tenant  Elizabeth  S,  Craver,  who  executed  tbe  bond 
for  the  whole  sum,  and  who  also  executed  the  mortgage  without  any  limitation 
as  to  tbe  amount  of  her  liability  thereon,  Is  really  liable  for  only  one-quarter 
of  the  principal,  or  $750.  and  stands  as  surety  as  to  any  sum  beyond  that;  and 
also  that,  as  the  Barringer  farm,  still  unforeclosed,  was  also  liable  for  one- 
quarter  of  the  annuity,  It  cannot  be  determined  in  this  proceeding  what  tbe  lia- 
bility of  Elizabeth  S.  C^ver  Is.  As  to  the  action  brought  by  Elizabeth  S. 
Graver  against  James  B.  Jermain.  against  her  son,  Chester  B.  Graver,  the 
other  life  tenant,  and  certain  other  persons,  to  attack  the  validity  of  tbe  bond 
and  mortgage  under  which  tbe  assignees  McClure  et  aL  now  claim,  tbe  life  ten- 
ants assert  tbat  tbe  decision  therein,  declaring  tbe  bond  and  mortgage  valid. 
Is  not  binding  here,  because  the  relative  rights  in  tbe  surplus  were  not  deter- 
mined by  the  decision,  and  also  because  the  trustee  and  some  of  the  remainder^ 
men.  to  whom  the  Barringer  farm  was  devised, — that  Js  to  say,  John  8.  Myers, 
trustee,  and  the  children  of  Flora  Lape,  afterwards  Cheney. — were  not  par* 
ties  thereto.  It  is  also  asserted  tbat  the  devjse  to  Elizabeth  S.  Graver  and 
Chester  B.  Craver  for  life,  and,  after  their  death,  to  the  children  and  Issue  of 
Chester  B.  Craver  (now  unmarried).  If  any  should  survive  him  (subject  to  tbe 
payments  directed  to  be  made  by  Elizabeth  S.  Craver  as  the  controlling  life 
tenant),  creates  a  contingent  remainder,  and  also  grants  to  the  life  tenants  an 
estate  upon  condition;  and  It  is  further  claimed  tlint  they  violated  this  condi- 
tion by  mortgaging  their  estates  to  pay  a  gross  sum  In  order  to  discharge  tbe 
annnl^  of  the  widow  of  the  testator,  and  It  is  claimed  that  they  thereby  enabled 
James  B.  Jermaln,  or  his  assignees,  to  forfeit  the  estate  of  the  unborn  or  con- 
tingent remainder-men, — that  is  to  say,  the  possible  lawful  Issue  of  (Tbester  B. 
Craver.  As  to  this  last  contention  it  may  be  said  that  the  prior  mortgages, 
whose  foreclosure  by  James  B.  Jermain,  assignee,  necessitated  the  sale  of  the 
.Tacob  Sharpe  farm,  were  given  by  Bernard  U.  Sharpe  in  his  lifetime,  and  that, 
therefore.  Bernard  U.  Sharpe  could  devise  only  what  he  had  left;  and  that, 
(.■oasequeutly,  when  .Tames  B.  Jermain  foreclosed  his  prior  mortgages,  the  rights 
of  tbe  lite  tenants  Elizabeth  8.  Craver  and  Chester  B.  Craver  in  the  land  Itself 
were  necessarily  and  properly  cut  off.  I  think  also  that  under  the  terms 
of  the  grant  there  was  no  estate  upon  condition,  but  merely  a  proTlsIon  that 
c«tain  payments  were  to  be  made,  provided  the  life  tenants  enjoyed  tbe  use. 
As  to  tbe  nature  of  the  remainder.  I  deem  it  contingent,  and  tbat  its  vesting 
la  dependent  upon  the  marriage  of.  and  tbe  birth  of  lawful  Issue  to,  Chester 
B.  Graver.   Hanlce  t.  Manlee,  48  N.  T.  874;  Pnrdy  v.  Hayt.  82  M.  T.  466;  Mc- 
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GQUs  T.  McGllUi,  1A4  N.  T.  640  49     B.  145.  Aa  to  tiw  conteDtlon  tbat  tbe 

Barringer  farm  must  be  sold  before  it  can  be  determined  how  much  Is  due  to 
the  claimants  McGInre  et  al..  It  was  heU  In  Qoackenbttsh  t.  O'Hare,  129  N.  Y. 
486,  29  N.  E.  958,  that  iB  snrpIuB  mone?  proceedings  the  party  having  the 
flrst  lloi  upon  the  fund  cannot  be  deprived  thereof,  on  the  ai^Ilcatlon  of  snb- 
seguent  claimants,  upon  the  ground  that  bis  lien  extends  to  other  property 
which  Is  sufficient  to  satisfy  his  entire  claim;  that  the  eqnltable  mle  applicable 
where  a  creditor  has  a  double  fund,  to  which  be  may  resort  for  satlsCactlML  of 
hit  debt,  and  another  creditor  has  only  one  of  these  fonds,  which  leqnlzea 
the  flrat  creditor  to  resort  primarily  to  that  fond  over  which  he  has  exch»lTe 
control,  did  not  apply.  It  Is  also  held  In  Fltess  v.  Buckley.  90  N.  T.  2S6,  tbat 
an  action  Is  not  maintainable  by  a  Junior  mortgagee  to  reach  surplus  moneys 
arising  on  a  sale  In  the  foreclosure  of  the  senior  mortgage;  that  notwithstand- 
ing the  foreclosure,  the  junior  mortgage  continues  a  lien,  and  as  such  follows  the 
surplus;  and  tbat  the  remedy  of  the  junl<H-  mortgagee  Is  to  enforce  his  claim 
ihereto  In  the  court  which  rendered  the  Judgment  of 'his  foreclosure.  It  la 
also  to  be  observed  tbat  In  this  case  the  Jacob  Sharpe  fftrm  was,  in  any  evrat, 
liable  for  one-quarter  of  the  mor^ge  debt  of  $3,000,  which  paid  the  widow's 
annuity,  and  that  the  Barrlnger  farm  Is  primarily  liable  for  another  quarter, 
and  that  both  have  not  been  relieved  from  these  burdens.  As  to  the  other 
half  of  the  9^3,000,  which  freed  the  Conrad  Sliarpe  and  home  of  Harris  farms 
from  the  widow's  annuity,  the  Jacob  Sharpe  farm  and  the  Barrlnger  farm  stand 
as  sureties,  and  until  one  of  them  has  paid  more  than  its-  share  It  Is  not  entitled, 
to  contribution  or  subrogation  as  against  the  other. 

The  situation,  then.  Is  this:  That  the  claimants  McGIure  et  al.  hold  » 
mortgage,  which,  in  the  action  brought  by  the  life  tenant  Elizabeth  S.  Graver 
against  James  B.  Jermain  et  al.,  and  to  which  Chester  B.  Craver,  the  other 
life  tenant,  then  of  full  age,  was  a  party  defendant,  has  been  declared  valid, 
and  a  lien  upon  the  snrplus  moneys,  as  well  as  upon  the  Barrlnger  farm. 
The  testator  gave  to  these  life  tenants  the  Income  of  the  Jacob  Sharpe  farm, 
subject  to  certain  payments  to  be  made  by  them.  He  did  not  direct  nor  intend 
that  the  Income  should  accumulate.  Chester  B.  Craver's  expectation  of  life 
at  27  years  of  age  is  something  over  13  years.  He  may  never  marry,  and. 
If  he  does,  may  not  have  lawful  laHue, — an  event  not  absolutely  determhiable 
until  his  death.  Because  this  remainder  Is  contingent,  are  these  claimants  to 
be  postponed,  and  the  life  tenants  to  continue  to  enjoy  the  estate?  It  seems  to 
me  that  the  claimants  are  at  least  eutltled  to  be  paid  the  Income  of  the  original 
amount  of  the  snrplns  (12.870.09)  during  the  Joint  lives  of  Bllsabeth  S.  Criner 
and  OhestCT  B.  Craver  and  the  life  the  snrvlvor  of  fhem.  provided,  however, 
that  Chester  B.  Craver  shall  pay  no  more  than  f TCO,  with  Intoest  from  March 
81,  1888;  and,  further,  that  these  claimants  are  presently  entitled  to  be  paid 
the  accrued  Income  now  in  the.  hands  of  the  county  treasurer.  The  unborn 
contingent  remainder-men  cannot  be  Injured  by  such  a  course.  It  Is  true  that 
to  the  action  of  E1izat>eth  S.  Craver,  the  trustee  of  the  Barrlnger  farm  and  the 
children  of  Flora  Lape,  afterwards  Cheney,  were  not  parties,  but  they  had  no 
interest  in  this  surplus,  and  this  proceeding  does  not  affect  the  Barringer  farm, 
while  any  payment  made  herein  would  probably  discharge  the  Barringer  farm 
pro  tanto.  I  also  consider  that  tiie  trust  as  to  that  tfam  Is  void,  as  dependent 
npoii  three  lives,  and  that  .Tacob  S.  Myers,  trustee,  has  no  title  or  standing. 

The  claimants  McClure  et  al.  assert  that  they  have  a  right  to  take  a  gross 
som,  representing  the  value  of  the  life  estates  of  the  life  tenants.  Rnle  70  of 
the  general  rules  of  practice  provides  that  wh«iever  "a  party,  as  tenant  for 
life,  or  by  the  curtesy,  or  In  dower"  Is  entitled  to  the  annual  Interest  or  In- 
come  of  any  sum  paid  into  court  "If  such  party  Is  willing  and  consents  to 
accept  a  gross  sum  In  lieu  of  such  annual  Interest  or  income  for  life,  the  same 
shall  be  estimated"  in  the  manner  provided.  Can  mere  creditors,  holding  a  Uen 
consisting  of  a  bond,  not  sued  upon,  and  of  a  mortgage  (on  life  estate)  never 
foreclosed,  and  now  cut  off,  be  deemed  "a  party,  as  a  tenant  for  life,"  entitled  to 
the  annual  Income  of  these  aurplns  moneys,  in  such  a  sense  that  the  creditors 
can  "consent"  to  accept  a  gross  sum  in  lieu  of  the  annual  interest  or  Income 
for  lives,  where  the  life  tenants  themselves  not  only  do  not  consent.  In  writing 
or  othcnvise,  but  expressly  object,  to  such  a  course?  I  think  not  In  Re 
Camp,  126  N.  Y.  877,  2T  X.  E.  709.  a  father  bad,  as  tenant  1^  die  cnrteey.  a 
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life  Interest  In  a  fund  resiiltlng  from  the  sale  oC  real  estate,  and  a  surrogate  and 

his  r^eree  undertook  to  compute  the  value  of  that  Interest,  and  to  mafee  the 
fathor  account,  om  goardlan  to  one  of  his  children,  for  the  child's  proportionate 
share  of  the  balance.  Upon  the  point  now  involved  the  court  said:  "Holding, 
as  we  do,  that  the  appellant  [father]  had  a  life  estate  In  the  fund,  we  do  not 
know  of  any  power  In  the  referee  or  the  sorrogate  to  compute  ItB  value,  and 
deduct  the  groffl  sum  arrived  at  from  the  amount  of  the  original  fund.  The 
appellant  [father]  has  never  consented  to  any  such  computation  and  dednetloa, 
and  there  ia  no  statute,  that  we  axe  aware  of,  which  rests  the  right  in  the 
court  to  compel  him  to  consent.  Without  bis  consent,  and  in  the  absence  of 
such  statute,  it  cannot  be  done."  See  In  re  Zahrt,  94  N.  Y.  605,  that  such  a 
right  Is  never  absolute,  and  is  at  most  discretionary  with  the  court.  The  cUlm- 
ants  McClure  et  al.  also  aeem  to  Insist  that  they  have  a  right  to  sell  on  execu- 
tion or  otherwise  the  right,  title,  and  interest  ot  the  life  tenants  In  the  fund. 
But  the  tenancy  Is  dependent  on  the  lives  of  both  life  tenants,  while  one  of  them 
— Chester  B.  Graver — is  liable  to  pay  no  more  than  $750,  with  Interest  from 
March  31,  1888.  The  surplus  moneys  must,  therefore,  represent  some  amount 
condng  to  him.  I  am  unable  to  think  of  any  method  of  sale—a,  saie  at  which 
tbe  claimants  McGlure  et  bL  would  probably  be  the  on^  bldders-^hleb  would 
not  have  the  practical  effect  of  making  Chester  B.  Oraver  pay  more  than  he 
should.  The  claimants  McClure  et  al.  also  Insist  that  this  decision  tbat  they 
are  entitled  only  to  tbe  accrued  and  accruing  income  of  tbe  fund  will  make  It 
difficult,  if  not  Impossible,  for  them,  in  an  action  to  foreclose  their  mortgage  aa 
against  the  Barrlnger  farm,  to  ascertain  or  state  how  much  is  still  due  oo  the 
mortgage.  But  tbe  children  of  Flora  Lape,  afterwards  Cheney,  were  not  par- 
ties to  the  action  of  £:ilzabetb  S.  Graver  In  which  the  bond  and  mortgage  of  the 
claimants  McClure  et  al.  was  declared  a  valid  lien,  and  It  seems  to  me  evident 
that  defenses  may  be  available  to  the  chlldr«i  of  Flora  Lape,  afterwards  Ghe- 
ney.  which  are  not  possible  to  Elizabeth  S.  Graver  and  Chester  B.  Graver;  and 
I  think  I  cannot  consider  the  point  whether  this  decision  may  embarrass  the 
further  proceedings  of  the  claimants  McClure  et  al.  against  the  Barrlnger  farm. 

The  request  of  the  claimants  McGlure  et  al.  that  the  referee  chai'ge  the 
costs,  disbursements,  and  referee's  fees  of  this  proceeding  against  tbe  f\md  in  a 
manner  stated  is  deuled.  I  understand  that  a  referee,  appointed  under  section  . 
1U16  of  the  Code  of  Civil  Procedure,  has  no  power  over  costs,  and  tbat  they 
must  be  awarded  by  the  court.  Anderson  t.  E.  de  Braekeleer  &  Co.,  25  Misc. 
Rep.  848,  65  N.  Y.  Supp.  721. 

Tbe  tact  that  the  life  tenants,  hy  the  terms  of  tbe  mortgage,  conveyed 
a  fee  wben  tbey  had  <mly  life  estates.  Is  not  material,  as  thebr  conveyance 
passed  whatever  estates  tbey  had.  Thompson  v.  Simpson,  128  N.  T.  270,  2& 
N.  E.  627. 

I  think  the  claimant  J.  Albert  Clpperly,  as  a  sabsequent  mortgagee  of  the 
share  of  Elizabeth  S.  Graver,  has  no  rights  In  the  surplus  which  can  prejudice 
tbe  prior  claim  of  the  claimants  McGlure  et  al. 

Learned  Hand,  for  claimantB. 
J.  A.  Gippeiiy,  for  life  tenants. 

EDWARDS,  J.  I  am  of  opinion  that  the  report  of  the  referee 
dionld  be  confirmed,  except  aa  to  the  fourth  and  sixth  conclusiona 
of  law,  wherein  he  finds  that  the  demand  of  the  claimants  to  with- 
draw from  tlw  fond  the  grosa  value  of  the  life  estates  shonld  be 
denied,  and  that  only  tlie  anntial  inc(Hne  should  be  paid  to  them. 
But  for  the  mortgage  lien  of  the  claimants,  there  could  be  no 
doubt  of  the  right  of  the  life  tenants,  Elizabeth  S.  Graver  and 
Chester  B.  Graver,  to  elect  to  take  a  gross  sum  representing  th^ 
estates,  and  I  see  no  reason  why  the  court,  in  the  exercise  of  its 
discretion,  should  not,  in  that  ca«e,  direct  the  payment  to  them  of 
such  sum.  The  learned  referee  is  of  opinion  that  the  claimanta 
have  not  the  legal  right  to  eled;  to  take  such  snm  against  the  objec- 
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tioDB  of  the  life  tenants.  I  think  that  this  right  of  election  passed 
to  the  mortgagee  as  an  incident  of  his  mortgage  lien,  and  the  life 
tenants  are  not  in  a  situation  to  object  to  the  exercise  of  sach  right 
by  the  claimants,  who  are  the  assignees  of  the  mortgage.  It  is  a 
right  which  may  be  transferred  either  by  the  roIuntaVy  act  of  tbe 
life  tenant  or  by  operation  of  law.  He  may  convey  his  estate,  and 
his  successor  in  interest  takes  it  with  the  same  rights  which,  the 
grantor  might  have  exercised;  or  he  may  be  devested  of  his  estate 
against  his  will,  and  his  successor  takes  his  rights  with  his  interests 
in  the  property.  A  receiver  in  proceedings  supplementary  to  exe- 
cution is  vested  with  the  right,  against  the  objection  of  the  life  ten- 
ant, to  consent  to  accept  a  gross  sum  in  lien  of  the  life  estate  of  the 
judgment  debtor  in  the  proceeds  of  the  sale  in  an  action  of  partition. 
Wood  V.  Powell,  3  App.  Div.  318,  38  N.  Y.  Supp.  196.  So,  also,  the 
life  tenant  may  mortgage  Ms  estate;  and  I  think  that  this  right  to 
elect  or  consent  passes  to  the  mortgagee  to  enable  him  to  realize 
the  value  of  his  security  out  of  the  land  or  its  proceeds  whenever 
it  becomes  necessary  to  enforce  his  lien.  The  rights  which  the 
life  tenant  otherwise  might  have  exercised  then  become  available 
to  the  mortgagee.  I  think  that  the  claimants  are,  within  the  mean- 
ing of  Sup.  Ct  Rule  70,  parties  who  may  consent  to  accept 
a  gross  sum  in  lieu  of  annual  interest  or  income  for  life.  The 
referee,  in  his  opinion,  cites,  as  authorities  for  his  conclusion,  In  re 
Camp,  126  N.  T.  377,  27  N.  E.  799,  and  In  re  Zahrt,  94  N.  Y.  603. 
In  the  former  case  the  court  held  that  one  having  a  life  estate  in 
a  fund,  the  proceeds  of  land,  and  who  was  guardian  of  the  remain- 
.  der-man,  could  not  be  compelled,  on  an  accounting,  at  the  instance 
of  the  remainder-man,  to  accept  a  gross  sum  in  lieu  of  his  annual 
income.  That  was  not  a  case  where  the  life  tenant  was  electing  to 
take  a  gross  sum,  but  where  the  remainder-man  was  attempting  to 
compel  him  to  accept  such  sum  against  his  objections.  In  Be  Ziihrt, 
supra,  the  court  simjdy  held  that  a  person  is  not  absolutely  entitled 
to  a  gross  sum  in  lien  of  the  annual  income,  bnt  whether  or  not  he 
shall  have  it  rests  in  the  discretion  of  the  court,  and  under  the  par- 
ticular circumstances  of  that  case  it  was  proper  that  it  should  be  de- 
nied. I  do  not  think  that  either  of  those  cases  is  authority  for  the 
contention  that  the  mortgagee  of  a  life  tenant,  having  a  lien  upon  the 
surplus  fund,  ha^  no  right  to  dect  to  take  a  gross  sum  against  the 
life  tenant's  objection. 

It  is  contended  by  the  counsel  for  the  life  tenants  that  the  court 
has  no  power  to  permit  the  withdrawal  of  a  gross  snm  in  lieu  of  the 
income,  for  the  reason  that  the  persons  entitled  to  the  remainder 
are  uncertain,  may  be  the  unborn  children  of  Chester  B.  Graver, 
and  are  not  represented  in  this  action.  I  think  a  sufficient  answer 
to  this  objection  is  that  the  right  to  elect  or  consent  to  accept  a 
gross  sum  is  exclusively  the  right  of  the  life  tenant.  It  does  not 
depend  upon,  nor  is  it  any  way  affected  by,  the  wishes  of  the  remain- 
der-man.  It  may  be  exercised  by  the  life  tenant  without  the  con- 
sent and  against  the  objection  of  the  remainder-man.  The  counsel 
for  the  life  tenants  furtiier  contends  that  the  court  cannot  i>ermit 
an  impairment  of  the  estate  of  the  remainder-men  by  the  withdrawal 
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of  a  gross  snm  from  the  fund.  The  answer  to  this  is  that  the  with- 
drawal of  such  a  sum  is  not,  in  equity,  deemed  to  be  an  impairment  of 
the  estate  of  the  remainder-men.  The  theory  upon  which  a  court  of 
equity  permits  a  life  tenant  to  take  a  gross  sum  in  lieu  of  his  estate 
is  that  such  sum  is  the  equitable  value  of  his  estate,  and  that  what  is 
left  is  the  equitable  value  of  the  estate  of  the  remainder-man.  The 
fund  remaining  after  the  withdrawal  of  the  value  of  the  life  estate, 
with  the  accumulation  of  interest,  will  be  equal,  at  the  time  of  the 
death  of  the  life  tenant,  to  the  corpus  of  the  fund  to  which  the  re- 
mainder-man is  entitled.  The  court  ascertains  as  accurately  as  possi- 
Die  the  present  value  of  the  estate  of  both  the  life  tenant  and  of  the 
remainder-man,  and  neither  is  deemed  to  be  impaired  by  the  separa- 
tion. The  remainder-man  takes  his  estate  subject  to  this  rig^t  ot 
Section  in  the  life  tenant.  Although  the  right  is  not  an  al^olute 
one,  it  is  one  which  the  court,  in  its  discretion,  always  permits  the 
life  tenant  to  exercise,  when  no  equitable  reasons  to  the  contrary 
exist.  I  can  see  no  reason  in  this  case  why  the  life  tenants,  if  their 
estates  were  unincmnbered  by  the  mortgage,  should  not  be  permitted 
to  accept  a  gross  sum  from  the  fund;  and,  as  the  estates  of  the  re- 
mainder-men could  not  be  differently  affected  by  granting  such  per- 
mission to  the  claimants,  I  think  that  it  should  be  granted.  As  the 
court  has  before  it,  on  this  motion,  all  the  data  from  which  the  value 
of  the  life  estates  of  Elizabeth  S.  Graver  and  Chester  B.  Graver  can 
be  ascertained,  and  also  the  amount  for  which  each  is  liable  on  the 
mortgage,  the  calculations  will  .be  made  by  the  court  on  the  settle- 
ment of  the  Older,  on  notice,  and  tlie  question  of  costs  will  then  be 
determined. 
Ordered  accordingly. 


FATNB  T.  BOUBS. 

(Snpreme  Cknirt,  Appellate  DItIsIod,  Second  Department  December  IB,  iSOBi) 

1.  LiBRL— WOBDS  NOT  LmELODB  PbTI  8b— QUESTION  POK  JlTRT. 

Where  words  are  not  libelous  per  se,  It  Is  for  the  Jury  to  determine  ta 
what  eeose  they  were  tittered  aad  onderstood. 
9.  8&1IB— liiBSLOua  Lbttbr— Questions  for  Jukt. 

Though  a  Ilbelona  letter  may  be  beld  by  the  coart  to  be  prima  fade 
privileged,  Qie  writer's  good  faith  and  the  existence  of  actual  malice  are 
questions  for  the  Jury. 

IL  BAMB— PSIVILBOED  COUHDNICATIOin. 

Where  the  defendant  wrote  a  letter  to  one  on  whose  recommendation  be 
had  employed  plaintiff  to  manage  a  store  to  give  him  to  understand  that 
be  was  mistaken  In  his  recommendation,  and  that  plaintiff  was  unworthy 
of  Gonfldence,  a  commtmlcation  of  the  fact  that  plaintiff  had  "questionable 
oonuectlons"  In  the  place  where  he  n-as  employed  was  not  privileged,  c<hi- 
cedlDg  Uiat  it  may  have  been  proper  to  have  called  attention  to  plalntUTa 
business  delinquencies, 
i.  SAMB— PinilTIVB  Damaobs. 

A  libel  recklessly  or  carelessly  published,  as  well  as  one  induced  by 
pmonal  ill  will.  wlD  support  an  award  (rf  punitive  damages. 

&  SaMB— EXCBSBIVB  JunOMBNT. 

A  Judgment  for  95,000  for  writing  a  Ubelfms  letter  diarslng  plaintiff 
with  dishmesty  and  moral  delinquency  Is  not  excessive. 
61N.T.S.-46 
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Appeal  from  tried  term,  Kings  countj. 

Action  by  A.  Parke  Payne  against  Charles  Broadway  Boosb.  There 
wae  a  judgment  for  plaintiff,  and  d^endant  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEasT,  BABTLETT, 
HATCH,  and  WOODWABD,  JJ. 

Demetrins  F.  Myers,  for  appellant 
Thomas  0.  Whitlock,  for  respondent. 

WOODWARD,  J.  This  is  an  action  for  libel.  The  plaintiff,  a 
young  man  25  years  of  age,  entered  the  employ  of  the  defendant  in  a 
wholesale  store  in  the  city  of  New  York,  and  was  afterwards  sent  to 
Pittston,  Pa.,  to  take  the  management  of  a  branch  store,  under  a 
contract  which  permitted  the  plaintiff  to  become  the  owner  of  tiie. 
store  upon  paying  for  the  goods  in  the  manner  agreed  upon.  Plain- 
tiff went  to  Pittston  in  February,  and  left  that  place  in  June,  at  1898. 
to  accept  a  position  in  New  York.  The  matter  complained  of  as  Ubd- 
ous  is  to  be  found  in  the  following  letter: 

"W.  W.  Waddrfl,  Charlottesville,  Va.:  Under  date  of  February  3rd  yon 
sent  us  a  letter  recommending  A.  P.  Payne  as  being  worthy  of  confidence 
and  entitled  to  a  position  of  manager  of  one  of  our  stores.  We  gave  him  a 
position,  and  as  a  result  lost  ¥2,000  by  him.  Investigation  of  his  actions  dur- 
ing the  time  he  was  in  charge  of  our  business  showed  that  he  spent  a  greater 
part  of  his  time  playing  pool,  and  that  be  had  questionable  etnmectloiis  In  tbe 
suburbs  of  Pittston,  where  our  store  was.  We  mention  these  facts  that  you  may 
know  the  true  character  of  the  man,  and  will  be  glad  to  have  you  tell  us 
where  he  can  be  found  at  present,  if  yon  know,  or  whethM  his  people  are  to 
your  vicinity,  and  If  you  know  there  would  be  any  chance  ot  reooverlng  any  pazt 
of  the  amount  lost  by  him. 

"Yours  respectfully,  C.  B.  Boobs.** 

It  is  dii&calt  to  see  how  any  fairly  intelligent  man  conld  read  this 
letter  without  coming  to  the  conclusion  that  the  defendant  intended 
that  Mr.  Waddell,  who  had  recommended  the  {daintiff  as  being 
worthy  of  confidence,  should  understand  that  he  had  been  mistaken  in 
the 'man,  and  that  he  was  not  only  unworthy  of  confldence,  but  that 
he  was  dishonest  and  morally  delinquent.  Conceding,  however,  that 
some  other  conclusion  ccmld  be  arrived  at,  and  that  the  words  were 
not  libelotia  as  a  matter  of  law,  it  was  certainly  for  the  jary  to  deter 
mine  in  what  sense  they  were  uttered  and  understood.  Hayes  t. 
Ball,  72  N.  T.  422;  Garby  v.  Bennett,  40  App.  Div.  163,  57  N.  Y.  SnK». 
863.  The  defendant  urges  that  he  has  a  lawful  excuse;  that  the 
letter  was  a  privileged  communication,  and  that  it  was,  therefore, 
necessary  for  the  plaintiff  to  show  express  malice.  The  question,  it 
seems  to  us,  was  one  for  the  jurj-,  under  the  evidence  in  this  case. 
The  court  may  determine  whether  the  subject-matter  to  which  the 
alleged  libel  relates,  the  interest  in  it  of  the  defendant,  or  his  rela- 
tions to  it,  are  such  as  to  furnish  the  excuse.  But  the  qaestions  of 
good  faith,  belief  in  the  truth  of  the  statement,  and  the  existence  of 
actual  malice  remain,  although  the  court  shonld  hold  that  prima  facie 
the  communication  was  privileged.  And  these  questions  are  for 
the  jury.  Klinck  v.  Colby,  46  N.  Y.  427,  and  authorities  cited.  Then 
is  clearly  nothing  in  the  letter  from  which  the  court  would  be  justi- 
fied in  saying  that  the  defendant  was  privileged,  aa  a  matter  of  law. 
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to  tell  Mr.  Waddell  of  the  plajntiffB  alleged  '^oeBtionable  ctmnectioiu 
in  the  suburbs  of  Pittston." .  It  is  a  matter  of  ccmuaon  knowledge 
that  men  who  have  ''qaestionable  connections"  in  various  localities 
are  yet  "worthy  of  confidence"  in  the  transaction  of  mercantile  pur- 
suitSj  and  this  matter  does  not  seem  to  have  had  any  proper  place  in 
the  commonication,  conceding  it  to  hare  been  proper  for  the  defend- 
ant, if  the  facts  stated  were  based  upon  information  which  he  had 
a  right  to  believe  to  be  true,  to  have  called  the  attention  of  Mr. 
Waddell  to  the  alleged  business  delinquencies  of  the  plaintiff  in  an 
effort  to  protect  himself  against  loss.  The  evidence  on  the  trial  was 
such  that  the  jury  had  a  right  to  believe  that  the  letter  was  not  writ* 
ten  in  good  faith,  or,  if  it  was,  that  there  was  such  a  reckless  disre- 
gard of  the  ordinary  means  of  gathering  information  on  which  to 
base  charges  of  a  serious  character  that  the  defendant  has  no  right 
to  claim  immunity  for  his  acts.  The  jury  has  evidently  reached  this 
conclusion  in  arriving  at  its  verdict,  and  we  find  no  reason  to  disturb 
that  finding.   See  Smith  v.  Matthews,  152  N.  Y.  152,  46  N.  E.  1C4. 

As  the  allied  errors  of  the  court  in  its  charge  to  the  jury  are  based 
largely  upon  the  proposition  that  the  communication  was  {wivileged, 
these  fall  with  the  conclnsion  which  we  have  reached  in  respect  to 
that  question,  and  we  do  not  find  merit  in  the  others  which  are  urged 
upon  our  attention.  It  is  a  sufBcient  answer  to  the  proposition  that 
the  court  erred  in  charging  that  the  jury  might  award  punitive  dam- 
ages to  say,  in  the  language  of  the  court  in  Smith  v.  Matthews,  supra, 
that  "it  has  been  repeatedly  held  in  this  state  that  a  libel  recklessly 
or  carelessly  published,  as  well  as  one  induced  hy  personal  ill  win, 
will  support  an  award  of  pnnitive  damages." 

'Biat  the  award  of  |5,000  is  not  excessive,  nnder  the  facts  in  this 
caae,  snfflcientlj  iqvpears,  and  the  jn^ment  appealed  from  should  be 
afflrmed,  with  costs.  All  concur. 


GTTNST  T.  QOTJDStMHt. 
(Supreme  Court,  Special  Term,  New  Tork  Conntr.  December  ZU  ISOO.) 
L  Stock  Cobporationb— Ihbpbction  of  Books— RsFtnAL  to  PsRinr— COk- 

PLAINT  FOB  PbNALTIKS— RE(JU1BITE6. 

A  complaint  against  an  officer  of  a  corporation  for  penalties,  under  the 
stock  corporation  law  (Gen.  Laws,  c.  36,  9  29),  for  refusal  to  permit  an  in- 
spection of  corporate  books  during  business  boars,  should  set  forth  spe- 
dfleally  the  facts  which  are  relied  on  to  constitute  the  oflense. 
flL  EUme. 

The  complaint  is  defective  If  It  does  not  allege  tbat  the  conoMUi;  Is  » 
stock  corporation,  as  the  statute  only  applies  to  sudi,  and  also  the  clrcnm- 
stances  ccmnected  with  the  demand  for  Inspection. 
9.  Sahb. 

The  complaint  need  not  show  that  defendant  was  an  officer  of  the  cor- 
poration, if  it  shows  that  be  was  an  agent,  as  such  section  provides  that 
an  officer  or  agent  shall  be  liable  for  such  refusal. 
L  8uU»— Pabtibs. 

The  complaint  need  not  make  the  corporation  a  party. 

Action  l>y  Jacob  M.  Ounst  against  Louis  A.  Goldstein.  Defendant 
demurs  to  the  conqtlaint  Overruled  in  part  and  soatained  in  part. 
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mat  K  N«w  York  Stat*  Reporter. 

H.  V.  N.  Philip,  for  plaintiff. 
Abraliam  B.  Schleimer,  for  defendant 

GIEGERIOH,  J.  To  a  complaint  proceeding  for  penalties,  nnder 
the  provisions  of  the  stock  corporation  law  (Gen.  Laws,  c.  36,  § 
29),  in  consequence  of  the  defendant's  refusal  to  exhibit  to  the  plain- 
tiff the  stock  book  and  "stock  certificate  book"  of  a  domestic  corpora- 
tion, a  demarrer  is  interposed  on  the  gronnda  (1)  that  it  does  not  state 
facts  sufScient  to  constitute  a  cause  of  action,  and  (2)  that  there  Is  a 
defect  of  parties  defendant,  in  that  the  J.  M.  Gunst  Disinfecting  Com- 
pany has  not  been  made  a  party  defendant.  During  the  period  in 
suit  the  plaintiff  T.  as  the  president  of  the  last-mentioned  company,  a 
corporation  organized  under  the  laws  of  this  state,  and  the  defendant, 
purporting  to  act  as  the  secretaty  and  treasurer  of  such  corporation, 
had  control  of  the  books  in  question.  The  statute  referred  to  pro- 
vides: 

"Every  stock  corporation  shall  keep  at  Its  office  correct  books  ol  account 
of  all  its  business  anci  transactions,  and  a  book  to  be  known  as  the  stock  book, 
contalulDg  names,  alphabetically  arranged,  of  all  persons  who  are  stockhoklers 
of  the  corporation,  showing  their  places  of  residence,  the  nnmber  of  abarea 
of  stock  held  by  them  respectively,  the  time  when  they  respectively  became 
the  owners  thereof  and  the  amount  paid  thereon.  The  stock  book  of  every 
such  corporation  shall  be  open  dally  during  business  hours  for  the  inspection 
of  the  stockholders  and  Judgment  creditors,  who  may  make  extracts  thece- 
f rom.  *  *  *  If  any  officer  or  agent  of  any  each  corporatlDa  shall  wiUfnDy 
neglect  or  refuse  to  make  any  proper  entry  In  soch  book  or  books,  or  shall 
neglect  or  refuse  to  exhibit  the  same  or  allow  them  to  be  hispected  and  extracts 
taken  therefrom  as  provided  In  this  section,  the  corporation  and  such  officer  or 
agent  shall  each  forfeit  and  pay  to  tbe  party  Injured  a  penalty  of  $50  toe  every 
Buch  neglect  or  refosal  and  all  damages  lesultlng  to  him  tberefran." 

As  these  proTiBions  are  hig^y  penal  in  their  character,  and  as  the 
statute  itself  does  not  expressly  particularize  tiie  form  ot  the  com* 
plaint,  the  plaintiff  is  bound  to  set  forth  specifically  the  facts  on  which 
he  relies  to  constitute  the  offense.  Cole  v.  Smith,  4  Johns.  193; 
Bigelow  V.  Johnson,  13  Johns.  428;  Morehouse  v.  Crilley,  8  How. 
Prac.  431;  Village  of  Cortland  v.  Howard,  1  App.  Div.  131,  31  N.  Y. 
Supp.  843;  Steuben  Co.  v.  Wood,  24  App.  Div.  442, 48  N.  Y.  Sopp.  471; 
16  Enc  PI.  &  Prac.  275.  The  complaint  does  not  conform  to  tiieae 
requirements,  as  is  obvious  from  a  bare  inspection.  As  seen,  the  stat- 
ute applies  only  to  stock  corporationsi  yet  the  ccnnidaint  does  not 
allege  that  the  company  in  question  is  a  corporation  of  that  character. 
Hence  its  infirmity  in  this  respect. 

The  complaint  is  also  defective  because  the  circumstances  Cjon- 
nected  with  the  demand  for  an  inspection  of  the  book  or  books  in 
question  are  not  set  forth.  If  the  officer  or  agent  having  charge  of 
the  stock  book  can  be  found  at  the  office  of  the  corporation,  during 
basiness  honnii  a  demand  made,  there  and  th«a  a  person  entitled 
thereto,  for  an  inspection  of  snch  book,  is  sufficient,  even  tiiongh  it  be 
at  some  oth^  place,  as  he  is  not  obliged  to  go  elsewhere  for  that 
purpose.  Becknagel  v.  I^p  Co.,  24  Misc.  489,  491.  62  N.  Y. 
Supp.  636.  But  if  the  officer  or  agent  having  the  custody  of  the  speci- 
fied book  has  removed  the  same  from  the  company's  office,  and  he  can- 
not be  fomkd  therein  during  bnsiness  hoars,  then  a  demand  elsewhere 
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would,  in  my  opinion,  be  valid.  The  allegations  of  the  complaint  do 
not  show  a  proper  demand  in  either  aspect.  As  to  .the  contention 
that  the  allegation  of  the  defendant's  standing  as  an  offtcer  is  insuf- 
ficient, I  think  that  the  complaint,  so  far,  is  not  defective.  Enough 
is  set  forth  to  show  that  the  defendant  was  an  agent  of  the  corpora- 
tion, and  the  question  whether  his  standing  as  an  officer  shonld  have 
been  definitely  known  to  this  plaintiff  is  not  material,  since  a  liability 
was  imposed  by  statute  whether  he  was  an  officer  or  an  agent.  There 
were  other  points  nrged  In  suj^rt  of  the  demurrer  on  the  first 
ground,  bat  fhe  same^  upon  examination,  are  found  to  be  untenable. 

Hie  defendant  has  not  cited  any  authority  in  support  of  the  second 
ground  of  the  demurrer,  that  the  company  ^ould  have  been  joined  as 
a  party  defendant,  nor  have  I  been  able  to  discover  any  after  dili* 
gent  research. 

The  demurrer  as  to  this  point  is  therefore  overruled,  but  sustained 
as  to  the  first  gronnd,  with  costs,  with  leave  to  the  plaintiff  to  amend 
upon  payment  of  costs  within  20  d^s. 


{Supreme  Gotirt,  Appellate  DItIbIoIi,  Second  Department  December  10,  188tt.) 

AVHBXATION  EPPBOT— StATDS  OP  HCHOOL-DiSTBtCT  LlBRAKIAN. 

One  who  was  appointed  librarian  ot  a  achool  district  of  the  town  of 
Eastcbester  under  a  contract  for  a  year  made  witb  Its  board  of  education, 
whicb,  under  Consolidated  School  Law  (Laws  18fM,  c.  550)  tit  7,  art.  6,  { 
47,  giving  it  the  custody  and  safe-keeping  of  the  school-bouse  appurtenau- 
cea,  had  aatfaorlty  to  make  such  contract,  was  not  a  public  officer,  but  an 
employe,  the  burden  of  whose  unexpired  contract  the  city  of  New  York 
assumed,  under  the  annexation  act  (Laws  1886,  a  834). 

Appeal  from  trial  term,  Westchester  county. 

Action  by  Victoria  E.  Bell  against  the  city  of  New  York.  Prom 
a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BARTLETT, 
HATCH,  and  WOODWABD,  JJ. 

William  J.  Can*  (Charles  A.  O'Neil,  on  the  bri^,  for  appellant. 
Charles  P.  Hallo(^  for  respondent. 

GOODRICH,  P.  J.  The  plaintiff  sues  to  recover  her  salary  from 
September  1, 1895,  to  September  1,  1896,  as  librarian  of  a  school  dis- 
trict formerly  in  the  town  of  Eastchester.  The  answer  sets  up  the 
defense  that  her  office  or  employment  ended  on  June  6,  1895,  by  the 
passage  of  the  act  hereafter  referred  to  as  the  "Annexation  Act." 
At  the  close  of  the  trial  each  side  moved  for  the  direction  of  a  verdict. 
The  jury  were  discha]:^:ed,  and  the  court  rendered  a  decision  in  favor 
of  tiie  plaintiff.  This  decision  contains  a  finding  that  the  ^intifl, 
who  was  then  librarian  of  the  school  district,  on  May  18,  1896,  was 
employed  as  librarian  of  the  Fourth  school  district  of  the  town  of 
Eastchester  for  the  term  of  one  year  from  September  1,  1895,  at  the 
salary  of  |180,  under  a  written  contract.  _  This  contract,  on  the  evi- 
dence, appears  to  have  been  made  by  a  resolution  of  the  board  of  edu- 


BELL  V.  CITY  OF  NEW  YORK. 


710  61  NEW  YORK  SUPPLEMENT  pUp.  Ct. 

ud  K  New  York  SUM  Reportar. 

cation  of  the  town  of  EartcheBter,  appointing  the  plaintiff  as  libra- 
rian. The  boatd  notified  her  of  the  appointment,  and  reqaested  her, 
if  she  accepted  the  same,  to  sign  an  inclosed  acceptance,  which  she 
did.  The  acceptance  reads:  ^  hereby  accept  the  above  appoint- 
ment, with  the  terms  and  conditions  stated  therein.  Victoria  E. 
Bell."  By  chapter  934  of  the  Laws  of  1S95,  which  took  effect  June 
6,  189S,  after  the  execution  of  the  contract  in  question,  a  certain 
part  of  the  county  of  Westchester,  including  the  town  of  Eaatchester, 
was  "annexed  to,  merged  in  and  made  part  of  the  city  and  county  of 
New  Tork,  •  •  •  subject  to  the  same  laws,  ordinances,  regula- 
tions, obligations  and  liabilities,  and  entitled  to  the  same  rights, 
privileges,  franchises  and  immunities,  in  every  respect,  and  to  the 
same  extent  as  if  such  territory  had  been*'  originally  a  part  thereof. 
Section  3  provides: 

"Nothing  coutaioed  In  tbls  act  shall  Impair  the  obligation  of  an;  contrmct, 
ana  the  property  and  Inhabitants  of  the  territory  aonezed  by  this  act  to  the 
city  and  county  of  New  York  shall  contlnne  liable  to  the  existing  creditors  of 
the  several  towns  and  Tillages." 

Hie  court  also  found  that  the  plaintifF  had  fully  performed  her 

contract,  and  rendered  the  services  called  for  tiierein;  that  after  the 
annexation  the  city  took  control  and  had  chaise  of  the  school  district; 
and  that  the  city,  through  its  board  of  education,  received  from  the 
former  town  board  the  contract  in  question,  and  tho-eafter,  in  June, 
1895,  passed  a  resolution  ratifying  the  contract,  and  allowed  the 
plaintiff  to  perform  services  Uiereunder  during  the  time  named. 
There  was  also  evidence  that  "the  board  of  education  of  school  dis- 
trict number  four,  in  the  town  of  Eastchester,"  constitated  the  library 
a  branch  of  the  University  of  the  State  of  New  York,  and  authorized 
an  application  to  the  r^ents  for  a  charter.  Nothing  further  is 
proved  to  have  been  done  under  such  resolution.  The  plaintiff  re- 
ceived from  the  city  her  salary  for  the  months  of  June,  July,  and 
August,  under  her  previous  contract  of  employment. 

The  defendant  contends  that  the  plaintiff's  employment  was  termi- 
nated by  the  passage  of  the  annexation  act.  In  People  t.  Board  of 
Sup'rs  of  County  of  Westchester,  147  N.  T.  1,  41  N.  E.  563,  it  was 
held  that  the  territory  taken  from  Westchester  became  a  part  of  the 
city  and  county  of  New  York,  and  that  it  was  made  subject  to  the 
burdens,  "in  every  respect,  and  to  the  same  extent,"  as  if  the  annexed 
territory  had  been  originally  a  part  of  the  city  and  county  of  New 
York.  If,  therefore,  the  contract  of  the  board  of  education  of  Elast- 
chester  was  legal  and  binding  upon  that  town,  it  would  seem  to  follow 
that  the  city  became  liable  for  its  performance.  I  do  not  find  any 
argument  in  the  brief  of  the  appellant  against  the  validity  of  such  a 
contract,  nor  can  I  discover  any  objection  to  its  legality.  The  argu- 
ment of  the  appellant  is  based  on  the  contention  that  the  plaintiff 
was  a  public  officer.  The  cases  cited  relate  to  public  oi&c^.  Peo^ 
T.  Boosevelt,  24  Div.  17,  48  N.  Y.  Supp.  1043,  related  to  a  police 
•olBcer.  Ford  v.  City  of  New  York,  26  Misc.  Rep.  292,  66  N.  Y.  Supp^ 
4,  related  to  an  inspector  of  sewers,  and  the  court  referred  to  the 
plaintiff's  position  as  an  office.  The  plaintiff  was  originally  appoint- 
ed as  librarian,  under  section  6  of  an  act  to  establish  free  schools  in 
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school  district  No.  4  in  tlie  town  of  EaBtcheeter,  WestctLerter  coant^r 
(chapter  Laws  1853),  as  amended  by  section  2  of  chapter  235, 
Laws  1873,  which  states,  "£^d  board  of  education  shall  appoint  a 
district  librarian  and  a  clerk  to  the  board  of  education."  Ck)nsoU- 
dated  School  Law  (Laws  1894,  c.  556),  tit.  7,  art  6,  §  42,  jHwvides, 
"The  trustee  or  trustees  of  every  school  district,  •  *  •  shall  con- 
stitute a  board  for  each  of  said  districts  respectively,  and  each  of 
said  boards  are  [sic]  hereby  severally  created  bodies  corporate."  Sec- 
tion 43  reads,  "AU  property  which  is  now  vested  in,  or  shall  here- 
after be  transferred  to  the  trustee  or  trustees  of  a  district,  for  the 
use  of  schools  in  the  district,  shall  be  held  by  him  or  them  as  a  cor- 
poration." By  section  47,  the  trustee  or  trustees  of  each  district 
''shall  have  power:  •  *  *  6.  To  have  the  custody  and  safe-keep- 
ing of  the  district  school-house  or  houses,  their  sites  and  appurte- 
nances." dearly,  a  library  in  a  public  school  house  owned  by  the 
corporation,  as  this  was,  is  appurtenant  to  the  school,  and  the  neces- 
sity of  caring  for  it  authorizes  the  execution  of  a  contract  with  a 
persfML  to  act  as  librarian.  There  can  be  no  doubt  that  the  plaintiff 
was  not  a  public  officer.  She  was  simply  an  em^oy6  of  the  city. 
Mr.  Mechem,  in  the  first  and  second  sections  of  his  treatise  on  Public 
OfBcers,  de^es  a  public  office  as  one  in  which  an  individual  is  in* 
vested  with  some  portion  of  the  sovereign  functions  of  the  govern- 
ment. He  cites  the  remark  of  Chief  Justice  Marshall  in  U.  S.  t. 
Maurice,  2  Brock.  96,  Fed.  Cas.  No.  15,747: 

"AlUioogh  an  office  Is  an  employment,  It  does  not  follow  that  every  employ- 
ment la  an  office.  A  man  may  certainly  be  employed  under  a  contract,  express 
or  Implied,  to  perform  a  service,  without  becunlng  an  oflScer." 

Mr.  l>illon,  in  his  work  on  Municipal  Corporations  (sebtion  232), 
states  a  similar  rule;  dting,  among  other  cases,  C9iase  t.  City  of 
Lowdl,  7  Gray,  33,  which  held  that  an  appointment,  by  the  common 
council  of  the  city,  of  a  person  for  a  definite  term,  which  appointment 
was  accepted  by  him,  constituted  a  contract,  which  conld  not  be 
changed  by  a  subsequent  vote  of  the  council.  In  Pe<^le  v.  Dalton,  41 
App.  Div.  458,  58  N.  Y.  Supp.  929,  referring  to  a  previous  appeal 
(158  N.  Y.  204,  52  N.  E.  1119)  in  the  same  controversy,  and  speaking 
for  this  court,  Mr.  Justice  Collen  said  that  in  the  case  cited  th.e  court 
of  aifwals  held  the  relator  not  to  be  a  public  officer,  and  that  he  was 
only  an  employ^.  The  relator  had  held  the  position  of  water  regis- 
trar under  the  charter  of  the  city  of  Brooklyn,  and  he  and  his  posi- 
tion were  transferred,  under  the  Greater  New  York  charter,  to  the 
city  of  New  York.  In  Ridenour  v.  Board,  15  Misc.  Bep.  418,  37  N.  Y. 
Supp.  109,  Mr.  Justice  Gaynor  held  that  a  school  teacher  was  an  em- 
frioyd  of  the  board  of  education,  which  was  not  a  part  of  the  city  cor- 
poration but  a  city  agency,  doing  state,  and  not  city,  w<ffk  and  func- 
tions, and  that  the  relation  between  such  teacher  and  the  board  was 
^mply  the  contractual  one  of  evixpiojA  and  emi^oyer.  In  Gillis  v. 
Space,  68  Barb.  177,  the  doctrine  was  enunciated  that  a  sole  trustee, 
acting  as  the  school  corporation,  could  make  a  contract  with  a  per- 
son to  teach  in  a  common  school  for  a  period  extending  beyond  the 
trustee's  term  of  office,  that  such  contract  was  valid  and  binding 
upon  his  successor  in  office,  and  that  an  action  by  the  teacher  on 
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snch  a  contract  conld  be  maintained.  A  similar  rule  was  laid  down, 
in  Wait  T.  Bay,  67  N.  T.  36.  It  follows  that  the  plaintifl'B  contract 
was  binding  upon  the  board  of  education  of  the  town  of  Eastchester, 
and  that  the  city  of  New  York  was  bonnd  to  assume  the  burden  of 
the  contract,  and  is  liable  for  the  plaintiifB  salary.  The  judgment 
should  be  affirmed. 

Judgment  affirmed,  wltb  coBts.  All  conenr. 


OAMPBEIiL  T.  PORTER. 
(Supreme  Court,  Appellate  DlTislon,  Second  Department   December  10^  1800.) 

L  ASBBT— EXBCUTION  OF  CONTBAOT— PBBBORAL  OBUSATIOH. 

A  contract  signed  hj  one  who  adds  after  his  name  the  word  "A^ent'*  la 
on  Its  face  the  contract  of  Bach  person  indlvlda^llr*  as  the  word  "Agent" 
iB  mere  deacrlptio  personse. 

I.  dlATUTB  OF  FrACDB— JUSTICB'B  CODRT— PlEADINGB. 

Since,  under  Code  Civ.  Proc.  |         pleadlngB  In  jnstlcefl'  courts  are  not 
required  to  be  in  any  particular  form,  and  parties  are  not  held  to  technical 
rules,  In  actions  in  such  courts  the  statute  of  frauds  may  be  taken  advan- 
tage of  without  being  pleaded. 
S.  Landlord  asd  Tbkaht— Rbpaibb— Intkrfjbhencb  wits  Tkhakt— Dam- 

AGEB. 

One  who  omtractB  with  another  to  repair  a  building  beloi^ing  to  the 
latter,  in  possession  of  a  tenant,  must  prosecute  the  work  bo  as  not  to 
unneceBsarily  or  Imprc^rly  interfere  with  the  business  of  the  tenant: 
and.  If  he  tails  bo  to  do,  he  will  be  answeraUe  to  the  tenant  In  daAiages. 

1  Same— AflBHT— ADTHORITT— COHTRACTS. 

Where  one  purporting  to  act  as  agent  enq>loys  another  to  do  certain 
work,  under  a  promise  that  his  principal  will  pay  for  It,  and  that,  if  the 
principal  does  not  par,  he  will,  and  such  work  is  tat  the  benefit  of  the 
agent,  and  he  has  no  authority  to  contract  for  the  prlndpal,  the  agent  Is 
personally  liable. 
BL  Baub. 

Neither  a  landlord  nor  the  CMitractor  Is  liable  to  a  tenant  of  the  fomi» 
for  damages  oc(»sloned  by  the  interruption  of  his  huslneBs,  necessarOy 
caused  by  the  proper  prosecution  1^  the  contractor  of  the  woA  of  repairing 
the  leased  premises,  when  the  making  of  such  repairs  was  required  an 
order  of  the  department  of  buildings  of  the  city  of  New  Toxk,  whose  orders 
&e  statutes  make  It  obligatory  on  the  owner  to  obey. 

Appeal  from  municipal  court,  borough  of  Brooklyn,  First  district. 

Action  by  Robert  Campbell  against  John  Gr.  Porter.  From  a  judg- 
ment in  favor  of  jdaintiff,  defen^nt  appeals.  Modified.   

Argued  before  GOODRICH,  P.  J.,  and  GULLBK,  BABTLElTr, 
HATCH,  and  WOODWARD,  JJ. 

Shiland  &  Honeyman,  for  appellant. 
Jehiel  T.  Hurd,  for  respondent. 

CULLBN,  J.  The  pleadings  in  this  case  were  oral,  and  tiie  return 
of  the  justice  states  that  the  plaintifF  declared  on  a  breach  of  contract. 
The  plaintiff  was  the  tenant  of  certain  premises,  one  at  the  walls  ot 
the  building  on  which  was  ordered  by  the  department  tut  boildings,  on 
account  of  insecnrily,  to  be  taken  down  and  rebnUt.  Hie  drfendant 
is  claimed  to  have  been  the  contractor  employed  by  the  owner  of  the 


Digitized  by  Google 


Sop.  Gt) 


CAMPBELL  V.  POBTfiB. 


713 


premises  to  do  the  work  required  by  the  city  oi&cials.  He  contends 
that  he  was  merely  the  agent  of  another  person,  named  Hedden, 
who,  he  asserts,  was  the  real  contractor.  He  signed  the  contract  for 
the  work  as  "John  G.  Porter,  Agent."  The  word  "Agent"  is  mere 
descriptio  personse,  and  on  its  face  the  contract  is  that  of  Porter  indi- 
vidually. The  evidence  was  sufficient  to  hold  him  as  such.  The 
plaintiff  testified  that  on  being  applied  to  by  Porter  to  remove  the  for- 
mer's goods,  so  as  to  enable  the  work  to  be  carried  on,  Porter  stated 
that  he  would  be  paid  for  Hie  work;  that  the  estate  (the  owner  of  the 
building)  would  do  what  was  right,  and,  whatever  the  expense  was, 
it  would  be  paid.  The  defendant  testified  that  be  said  to  the  plaintiff 
"that  the  Chichester  estate  was  fair  and  honest  with  their  tenants, 
and,  if  the  Chichester  estate  don't  pay  you  that  amount,  I  will."  It 
is  contended  that  this  undertaking  was  merely  a  guaranty,  void  un- 
der the  statute  of  frauds,  and  that  no  liability  can  be  based  upon  it. 
It  is  urged  in  (^position  to  this  contention  that  the  defense  of  the 
statute  of  frauds  was  not  jdeaded,  and  therefore  could  not  be  raised. 
This  is  the  general  rule,  but  seems  not  to  app!^  in  a  justice's  court 
HartweU  v.  Young,  67  Hun,  472,  22  N.  Y.  Supp.  486.  We  think,  how- 
ever,  there  is  a  good  answer  to  the  claim.  Porter  had  contracted  to 
do  the  work.  The  duty  of  removing  the  plaintiffs  goods,  and  prose- 
cuting the  work  so  as  not  unnecessarily  or  improperly  to  interfere 
with  the  tenant,  rested  upon  him.  Sulzbacher  v.  Dickie,  51  How. 
Frac.  500.  It  appears  that  he  had  no  authority  to  bind  the  Chichester 
estate,  and  that  the  work  was  for  his  own  benefit.  Therefore,  if  it  be 
assumed  that  his  engagement  was  collateral,  he  nevertheless  was 
personally  liable  for  his  want  of  power  as  agent.  Story,  Ag.  (9th  Ed.) 
1 264.  We  think  it  would  be  too  narrow  a  construction  of  the  agree- 
ment to  confine  the  promise  of  reimbursement  to  the  mere  moving  of 
the  goods.  We  construe  it  to  include  indemnity  for  all  injury  tiiat 
might  be  done  the  plaintifiF  from  the  improper  prosecution  of  the 
work.  The  defendant  would  be  liable  for  such  damages  in  an  action 
in  tort;  but,  under  the  construction  we  have  given  to  the  contract 
(which  does  not  consist  m^-ely  of  the  words  above  quoted),  the  de- 
fendant was  liable  to  the  same  extent  on  his  express  promise.  But 
the  law  made  it  obligatory  upon  the  owner  to  comply  with  the  order 
of  the  public  authorities,  and,  for  such  interruption  to  his  business  as 
was  the  necessary  result  of  even  a  proper  prosecution  of  the  work, 
neither  his  landlord  nor  the  contractor  was  liable.  White  v.  llinrber, 
55  Hun,  447,  8  N.  Y.  Supp.  661;  Ward  v.  Kelsey,  42  Barb.  582; 
Turner  v.  McCarthy,  4  E.  D.  Smith,  247.  Under  this  princifde,  we 
cannot  see  that  the  plaintiff  was  entitled  to  the  amount  paid  for  the 
services  of  watchmen  to  guard  his  goods  while  the  work  was  go- 
ing on. 

The  judgment  should  be  reduced  by  deducting  therefrom  the  snm 
of  |75  allowed  for  this  claim,  and  as  reduced  affirmed,  without  costs 
of  this  appeal  to  either  party.  All  concur. 
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COWAN  V.  NBW  YORK  CALEDONIAN  OLUB. 
(SiQ>rane  Court,  Appellate  Division,  Second  Department  December  19.  1869.) 

1.  BSHBFIOUIi  ABSOOUTIOlfa  — B7  LaW»— AMBHDMKirr— AJMPTION  — PBESOHF- 

TION. 

The  by-laws  of  a  mutual  benefit  association  provided  tbat  they  staonld 
not  be  amended  unless  three-fourths  of  the  members  present  at  the  meet- 
ing when  the  proposed  amendment  was  voted  on  voted  In  favor  of  It  The 
records  of  the  association  showed  that  an  amendment  was  voted  on  at  a 
regular  meeting,  after  due  notice,  and  that  46  voted  for,  and  4  against, 
the  amendment,  which  was  Immediately  declared  adopted  by  the  presidlns 
oflteer,  and  the  society  thereafter  acted  on  the  amendment  Ueld,  In  the 
'  absence,  of  evidence  to  the  contrary,  that  It  will  be  aasmned  that  all  the 
membm  present  participated  la  the  vote,  and  that  It  was  adopted  by  tiu 
required  majority. 

&  8ahb— Delinquent  Ueubbbs— Right  to  Benepitb. 

The  by-laws  of  a  mutual  benefit  association  provided  that  any  member 
indebted  for  dues  for  one  year  should  be  in  arrears,  and  be  subject  to  have 
his  name  stricken  from  the  roll  of  membership,  unless  he  could  make  ex- 
cuse satisfactory  to  two-tblrds  of  the  members  present  at  the  next  regular 
meeting  after  the  penalty  had  been  Incurred.  Jietdt  that  one  In  arrears 
for  over  a  year,  and  liable  to  have  hla  name  stricken  from  the  rolls,  was  not 
In  good  staiuUi^,  so  as  to  be  entitled  to  beneflts  to  which  only  membera 
not  In  arrears  were  entitled. 

&  Sakb— By-Laws— Bbasosablekbss. 

By-laws  of  a  mutual  benefit  association,  organized  to  pay  a  certain  sum 
towards  defraying  the  funeral  expenses  of  deceased  members,  providing 
that  any  member  Indebted  for  one  year  should  be  held  to  be  in  arrears,  and, 
being  in  arrears,  should  not  be  entitled  to  payment  of  the  t)enejBt,  and  au- 
thorizing amendment  only  on  a  two-thirds  vote  of  the  members  ineseut 
at  a  regular  meeting,  after  the  amendment  had  been  proposed  In  writing 
and  presented  to  the  assoclatl^^  at  least  one  month  prior  to  being  voted 
on.  are  rtiisonable  and  valid. 

Appeal  from  manicipal  coort,  borongh  of  the  Bronx,  Second  dis- 
trict. 

Action  by  Annie  Oowan  against  the  New  Torlc  Caledonian  Club. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.  Beversed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BAHTCLETT, 
HATCH,  and  WOODWARD,  JJ. 

James  0.  McEachen,  for  appellant. 
Timothy  Powers,  for  respondent. 

HATCH,  J.  The  action  was  brought  to  recover  the  amount  of  a 
funeral  benefit  provided  by  the  constitution  and  by-laws  of  the  de- 
fendant. Article  24  of  the  defendant's  rules  and  regulations  pro- 
vided that,  "on  the  death  of  a  member  in  good  standing  for  one  year, 
the  sum  of  fifty  dollars  shall  be  paid  to  his  relatives  or  friends  har- 
ing  charge  of  the  funeral  arrangements,  to  assist  in  defraying  the 
expenses  of  the  same."  By  article  17  it  is  provided  Oiat  ^^ny  mem- 
ber indebted  for  dues  for  one  year  shall  be  held  to  be  in  arrears." 
By  an  amendment  adopted  March  6, 1894,  to  section  3  of  this  article, 
it  was  provided  that  "no  member  who  is  in  arrears  shall  be  allowed 
to  hold  office,  *  •  •  nor  shall  the  funeral  allowance  of  J50  be 
paid  to  his  relatives  or  friends  in  case  of  death."  It  appeared  that 
Angus  Cowan,  the  member  on  account  of  whose  death  tlie  benefit 


Digitized  by  Google 


«np.  Ct.) 


COWAN  V.  NEW  YORK  CALEDONIAN  CLUB. 


715 


is  claimed,  was  in  arrears,  within  the  terms  of  the  regulations  of 
the  defendant,  at  the  time  of  his  death,  and  bad  been  for  more  than 
a  year  prior  thereto.  If  these  rules  and  regulations  were  in  force 
at  the  time  of  Cowan's  death,  then  it  seems  clear  that  no  liability 
existed  opon  the  part  of  the  defendant  to  pay  the  funeral  benefit. 
By  article  48  of  tiie  ndes  and  regulations,  it  is  iHrovided  that  the 
rules  and  regulations  shall  not  be  repealed,  annulled,  altered, 
amended,  or  suspended,  unless  a  proposal  in  writing  be  presented  to 
the  club  at  least  one  month  previous  to  action  being  taken  thereon, 
when,  if  three-fourths  of  the  members  present  vote  in  favor  of  the 
motion,  it  shall  be  adopted.  The  vote  was  to  be  by  show  of  hands, 
unless  three  members  called  for  a  ballot,  and,  however  the  vote  was 
taken,  a  record  of  the  members  voting  was  required  to  be  kept.  It 
appeared  that  the  proposal  to  amend  section  3  of  article  17  was 
properly  proposed  and  voted  upon  at  a  regular  meeting;  that  the 
amendment  was  adopted  by  a  vote  of  46  for  to  4  against,  and  was 
immediately  declared  adopted  by  the  presiding  officer.  It  did  not 
appear  that  the  members  voting  for  the  amendment  constituted 
threefourths  of  the  members  present  at  this  meeting,  as  is  required 
by  article  48.  Jn  the  absence  of  proof  showing  the  contrary,  we 
think  it  must  be  assumed  that  all  the  members  present  participated 
in  the  vote,  especially  as  the  amendment  was  declared  adopted, 
and  has  been  acted  upon  by  the  society  since.  Lawson,  Pres.  Ev. 
pp.  6&-66.  Aside  from  those  considerations,  as  Cowan  was  in  arrears 
for  dues  he  was  not  in  good  standing,  as  he  was  then  sabject  to 
have  his  name  erased,  unless  he  could  make  excuse  satiafectory  to 
two-thirds  of  the  members  present  at  the  next  regular  meeting  after 
the  penalty  had  been  incurred.  By  the  terms  of  the  article  pro- 
viding for  the  funeral  benefit,  before  the  same  was  amended,  it  was 
required  that  the  member  should  have  been  in  good  standing  at 
death.  It  cannot  be  said  that  a  member  is  in  good  standing  when 
it  is  necessary,  to  prevent  his  name  being  erased  from  the  roll  of 
membership,  that  he  shall  be  able  to  satisfy  two-thirds  of  bis  brethren 
assembled  at  a  regular  meeting  that  his  excuse  for  being  in  arrears 
is  sufficient  to  call  for  the  remission  of  the  penalty.  These  rules 
are  in  all  respects  reasonable  and  fair,  when  we  consider  the  char- 
acter of  the  organization  and  the  purpose  of  its  existence.  In  re- 
spect to  the  funeral  benefit,  the  scheme  of  the  society  Is  purely 
charitable,  from  which  it  derives  no  pecuniary  benefit.  It  is  in  no 
sense  an  insurance  society,  and  cannot  be  made  subject  to  the  rules 
of  such  orgtmizations.  It  follows  that  the  jndgment  should  be  re- 
versed, and  a  new  trial  granted. 

Judgment  of  tbe  municipal  court  Teversed,  and  new  trial  ordered,  costs  to 
abide  tbe  event  A)l  couciir. 
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In  re  SMITH. 

(Sapreme  Oourt,  Appellate  DItIsIod,  Second  Department.   December  19.  1899.) 

KzBOUTons— Patmbst  op  Leqacibs — Rbsiduart  Estate. 

A  testator  appointed  bis  wife  and  one  R.  executors  of  his  estate.  Both 
qualified,  but  only  the  wife,  up  to  tbe  time  of  her  death,  bad  the  manage- 
ment  of  the  estate.  The  will  gave  to  hla  wife  the  Income  of  a  certain  sum 
during  her  life,  and  on  her  death  directed  that  tbe  principal  go  to  certain 
legatees.  It  also  gave  other  legatee  tbe  Income  of  otbo*  snms  for  life. 
The  residue  of  the  estate  be  bequeathed  to  bis  wife.  She  Invested  a  sozn 
BidScIent  to  pay  the  variona  l^des.  and  appropriated  tbe  residue.  On  ber 
death  ber  executor  turned  over  to  her  co-executor  of  her  husband's  estate 
tbe  securities  representing  the  fund  so  invested.  The  co-executor  emt>ez- 
sled  &  inrt  thereof.  Jleld,  the  estate  of  tbe  wife  is  not  liable  for  tbe 
aounint  of  such  defaleatltHCL 

Appeal  from  surrogate's  court,  Kings  county. 

Petition  by  Ada  L.  Johnson  and  another  to  compel  Daniel  H.  Smith, 
as  the  executor  of  the  estate  of  Sarah  H.  Combes,  to  render  an  ac- 
count of  her  proceedings  as  executrix  of  the  estate  of  Hiram  G. 
Combes.  The  right  to  an  accounting  was  denied  by  a  referee,  and 
f^m  the  decision  of  the  sorrogate  confirming  the  report  of  the  referee 
the  petitioners  appeal.  AfBrmed. 

Argued  before  GOODRICH,  P.  J.,  and  GULLEaj,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

E.  H.  Hanford,  for  appellants. 

T.  Ellett  Hodgskin  (George  W.  Wingate,  on  the  brief),  for  respond- 
ent, 

WOODWARD,  J.  Hiram  G.  Combes  died  March  18, 1889,  learing 
a  last  will  and  testament,  in  which  he  appointed  Sarah.  Marion 
Combes  and  Edward  M.  Reid  executors.  Both  of  these  executors  qnali- 
fied,  but  up  to  the  time  of  her  death  Mrs.  Oombes  had  the  exclusive 
management  of  the  estate.  Mr.  Combes,  besides  making  num«roas 
specific  bequests,  gave  to  Mrs.  Combes  the  income  of  ^0,000  daring 
her  lifetime,  and  directed  that  on  her  death  this  should  be  divided 
among  certain  charitable  institutions.  He  also  gave  Lydia  W.  Harris- 
the  income  of  |5,000,  and  his  brothers  and  sisters  the  income  on  $8,000^ 
during  their  lifetime,  and  the  remainder  of  tbe  estate  was  bequeathed, 
to  Mrs.  Combes  as  residuary  legatee.  Mrs.  Combes  paid  all  of  the 
specific  legacies,  but  under  the  terms  of  the  will  there  remained 
143,000,  which  could  not  be  distributed  until  the  death  of  the  life 
tenants.  Mrs.  Combes  paid  herself  the  incoir  '  on  f30,000,  and  she 
paid  the  income  of  $5,000  to  Lydia  W.  Harris  up  to  the  time  of  her 
death,  and  also  the  income  of  |8,000  to  the  brothers  and  sisters  of  her 
husband  up  to  within  one  year  of  her  death.  She  set  apart  |43,000. 
this  being  the  sum  which  could  not,  under  the  will,  be  paid  daring  the 
life  of  the  life  tenants;  and  the  income,  up  to  the  time  of  her  death, 
was  distributed  in  the  manner  directed  by  the  will.  This  |43,000 
was  invested  in  specific  bonds  and  mortgages,  the  most  of  which  had 
been  held  by  her  husband  during  his  lifetime,  and  the  others  were 
investments  and  reinvestments  made  by  her.  Having  made  this  pro- 
vision for  paying  the  legacies,  obviou^y  in  harmony  with  the  letter 
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and  spirit  of  the  will,  Mrs.  Combes  paid  to  herseU,  as  residuary 
legatee,  the  remainder  of  the  estate.  She  died  in  March,  1891,  leaving 
a  last  wlU  and  testament,  in  which  Danid  H.  &nith  was  named  as  her 
ezecntor,  and  letters  testamentary  were  isaaed  to  him  in  June,  1891. 
Tltere  was  no  time  during  the  life  of  Mrs.  Combes  that  she  could  have 
distributed  the  estate,  and  flnall;  accounted  therefor,  because  of  the 
fact  that  the  legacies  were  not  payable,  and  at  the  time  of  her  death 
the  law  made  no  provision  for  a  voluntary  accounting  of  Mr.  Smith 
as  her  executor.  Under  these  circumstances  Mr.  Smith,  as  the  ex- 
ecutor of  Mrs.  Combes,  handed  over  to  Edward  M.  Beid,  the  surviv- 
ing executor  of  Hiram  Or.  Combes,  the  securities  which  Mrs.  Combes 
had  set  aside  for  the  b^eflt  of  the  I^atees  mentioned  above,  and 
the  iHToceeds  of  bo(^  as  he  had  colleeted^  and  paid  the  interest  which 
had  been  collected.  Ihe  amount  turned  over  aggregated  |43,S00  prin- 
cipal and  f428.25  of  income,  which  was  more  l£an  enough  to  meet  all 
outstanding  legacies,  debts,  and  reasonable  expenses  of  the  adminis- 
tration of  the  estate  of  Hiram  G.  Combes;  and  this,  it  is  admitted,  is 
all  that  the  surviving  executor  had  a  right  to  demand  of  the  executor 
of  his  co-executor.  In  January,  1897,  a  proceeding  was  institnted 
to  compel  Beid  to  account,  in  which  the  ai^llants  now  before  this 
court,  as  well  as  the  respondent,  were  parties,  and  the  referee  decided 
as  a  matter  of  fact  that  Bmitb,  as  executor  of  Mrs.  CcHnbea,  had 
turned  over  to  her  co-execntor,  Reid,  more  than  sufficient  money  to 
meet  the  amounts  due  to  the  legatees  under  the  will  of  Mr.  Combes; 
but  it  also  appeared,  as  a  result  of  this  accounting,  that  Beid,  some 
time  before  1896,  had  appropriated  to  his  own  use  something  over 
f 18,000  of  the  estate.  Having  failed  to  realize  upon  their  legacies 
under  the  former  proceeding,  two  of  the  legatees  under  the  will  of 
Mr.  Combes,  whose  money  had  been  embezzled  by  Beid,  filed  a  petition 
in  the  surrogate's  court  of  Kings  county  on  January  5, 1898,  to  com- 
pel  Daniel  H.  Smith,  as  executor  of  Sarah  H.  Combes,  to  render  an 
account  of  her  proceedings  as  executrix*  of  Hiram  G.  Combes,  de- 
ceased, in  pursuance  of  the  provisions  of  section  2606  of  the  Code  of 
Civil  Procedure.  As  a  result  of  this  proceeding,  Mr.  Smith  was  di-* 
rected  to  account,  and  subsequently  he  submitted  his  account,  to 
which  the  petitioners  filed  objections,  and  the  parties  stipulated  that 
it  be  referred  to  Charles  H.  Otis  "to  take  and  state  said  account,  and 
to  hear  and  determine  any  and  all  issues  raised  thereto  by  said  ob- 
jections." Upon  the  hearing  the  referee  held  that  the  petitioners 
were  not  entitled  to  an  accounting,  and  his  report,  after  being  ob- 
jected to  by  the  petitioners,  who  made  a  motion  to  set  aside  the  re- 
port, was  confirmed  by  the  surrogate,  and  from  that  decision  appeal 
comes  to  this  court. 

The  important  question  thus  iM-esented  is  whether  the  petitioners 
can  reach  the  residuary  estate,  the  surviving  executor  having  em- 
bezzled the  funds,  or  a  portion  of  them,  designed  for  the  payment  of 
their  legacies.  There  is  no  doubt  that  a  residuary  l^atee  Aoes  not 
gain  a  good  title  to  property  until  all  of  the  charges  against  the 
estate  are  paid  or  iHwided  for.  There  can  be  no  residue  until  the 
debts  and  other  charges  against  the  estate  ham  b^n  met;  but  the 
law  doea  not  require  that  all  legacies  shall  in  fact  be  paid  before  the 
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residuary  estate  may  be  determined  and  be  turned  over  to  the  legatee. 
It  is  satined  when  an  adequate  provision,  in  good  faith,  haa  been 
made  for  meeting  all  of  the  charges.  As  was  said  in  the  case  of  Mills 
T.  Smith,  141  N.  Y.  256,  Se  N.  £.  178:  "^he  question  in  which  the 
plaintiff  was  interested  concerned  the  tmst  fond,  and  when  that  is 
found  to  have  been  set  apart  and  held  by  the  executors  ont  of  the 
estate  it  is  no  concern  of  his  how  the  distribution  was  made  of  the  rest 
of  the  estate  to  the  residuary  legatees;"  and  while  it  is  true  that  in 
the  cue  cited  there  had  been  a  judiciid  settlement  of  the  account  it 
was  conceded  that  the  plaintiff  was  not  within  the  jurisdiction  of  the 
court,  and  as  to  his  interests  the  matter  stood  in  exactly  the  same 
light  as  thongh  there  had  been  no  accoonting,  as  in  the  {wesent  case. 
In  the  case  at  bar  the  will  practically  constituted  a  trust  fund  for  the 
payment  of  certain  annuities  during  the  lives  of  the  persons  men- 
tioned, which  fund  was  to  be  distributed  upon  the  deaths  of  the  several 
beneficiaries.  This  fund  was  hdd  by  Mrs.  Combes  during  her  life- 
time, the  payments  being  made  as  they  became  due,  and  upon  her 
death  her  executor  turned  this  fond  over  to  her  co-executor.  This 
fund  had  been  ascertained  and  set  apart  for  the  purpose  of  meeting 
the  legacies  as  they  fell  due.  It  was  more  than  enough  to  accomplish 
the  end,  and,  all  of  the  specific  legacies  which  became  due  presently* 
as  well  as  all  of  the  other  charges  against  the  estate  having  been  paid, 
the  residuary  estate  vested  in  Mrs.  Combes,  and  upon  her  death  be- 
came a  part  of  her  estate,  which  cannot  be  reached  for  the  purpose  of 
making  good  the  amount  embezzled  by  her  co-executor.  Such  was 
the  doctrine  asserted  in  Walcott  v.  Hall,  2  Brown,  Ch.  305,  cited  with 
approval  in  Trust  Co.  v.  Leonard,  154  N.  Y.  141, 146,  47  N.  E.  066, 967. 
where  it  is  said,  in  qualification  of  the  statement  that  the  residuary 
legatee  is  entitled  to  nothing  until  an  the  debts  and  other  legacies 
are  paid:  *<0f  course,  there  might  be  a  case,  where  he  [the  residuary 
legatee]  had  been  paid  by  the  executor  in  good  faith,  and  when  ap- 
parently entitled  to  the  payment,  and  then  no  Bnbsequent  insolvency 
of  the  executor,  resulting  in  the  loss  of  a  fund  set  apart  and  held 
for  a  legatee,  would  create  a  liability  to  refund."  The  learned  referee 
found  this  state  of  facts  to  exist  in  the  case  at  bar,  and  the  attention 
of  the  court  is  not  directed  to  any  authority  which  would  justify  hold- 
ing the  estate  of  Mrs.  Combes  for  the  embezzlement  of  her  co-exec- 
utor, a  fund  for  the  purpose  of  meeting  all  of  the  legacies  having 
been  set  fwide  and  delivered  into  the  hands  of  tiie  surviving  executor. 
The  residuary  estate  was  that  portion  of  the  estate  which  remained 
after  all  the  debts  had  been  paid  and  provision  had  been  made  for 
meeting  the  pajments  under  the  legacies  when  they  should  become 
due  and  payable,  and  it  vested  in  Mrs.  Combes  absolutely,  and  became 
a  part  of  her  estate,  to  be  administered  by  her  executor,  who  has  no 
relation  whatever  to  the  controversy  between  the  petitioners  and 
the  surviving  executor  of  the  estate  of  Hiram  G.  Combes.  It  was 
clearly  never  intended  by  the  testator  that  his  wife,  the  residuary 
legatee,  should  wait  until  the  deaths  of  all  of  the  life  tenants  before 
coming  into  ,  possession  of  that  portion  ot  his  estate  which  was  in 
excess  of  an  amount  suiBcient  to  carry  oat  the  provisions  of  the  will. 
All  (rf  the  purposes  of  the  testator  could  be  snred  by  setting  aside 


Digitized  by  Google 


aip.  Ct)    VILLAGE  OP  BBONZVILLB      KEW  YOKK,  W.  &  C.  TBAC.  CO.  719 

a  fund  to  meet  the  requirements  of  the  legacies,  and  it  is  a  universal 
rule  that,  when  the  purpose  of  a  trust  has  been  fully  accomplished, 
the  title  or  estate  of  the  tmstee  is  at  an  end,  and,  if  he  is  entitled  to 
the  beneficial  estate,  the  two  estates  meeting  in  the  same  person  are 
merged,  and  he  becomes  vested  in  his  own  right  with  the  entire  inter- 
est in  the  property.  Blood  v.  Eane,  130  N.  Y.  514,  519,  29  N.  E.  994, 
15  B.  A.  490.  It  is  true,  of  coarse,  that  these  legacies  were  not 
designated  as  trasts,  bat  the  spirit  of  the  will  required  that  a  sum 
of  f43,000  should  be  set  aside,  the  interest  on  such  sum  to  be  dis- 
tributed among  certain  designated  individuals  during  their  lifetime, 
the  fond  itself  to  be  distributed  among  other  legatees  upon  the  deaths 
of  the  several  persons  mentioned.  "Upon  the  payment  of  all  debts, 
legacies,  and  charges  against  the  estate,"  say  the  court  in  Re  Mullen's 
Estate,  145  N.  Y.  98, 104,  39  N.  E.  821,  828,  "the  title  to  the  remain- 
ing assets  wooM  at  once  vest  in  the  residnary  legate«(  ander  the 
wiQ,  without  any  formal  transfer  from  themselves  as  administrators,'' 
and  this  is  exactly  what  was  done  in  the  case  at  bar.  The  renduary 
estate  having  become  vested  in  Mrs.  Combes,  and  tiie  funds  set  apart 
for  the  payment  of  the  legacies  having  been  placed  in  the  hands  of  the 
surviving  executor  of  the  estate  of  Hlrara  G.  Combes,  the  executor  of 
Mrs.  Oombes'  estate  has  no  prop^y  of  the  former  estate  under  his 
control,  and  he  owes  to  the  petitioners  no  duty  to  account.  Their 
remedy  is  in  a  proceeding'against  the  surviving  executor,  and  the  fact 
that  he  has  embezzled  a  portion  of  the  funds  belonging  to  them  does 
not  charge  the  estate  of  Mrs.  Combes  with  the  deficiency. 

The  decree  appealed  from  should  be  afOnned,  with  costs.  All  con- 
cnr. 


VILLAGE  OP  BBONXVTLLB  v.  NEW  YORK,  W.  &  C.  THAOTION  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department.   December  IB,  1889.> 

Afpiui<  aitd  fiasoR— Leave  to  Appeai,  to  the  Court  of  Appeals. 

Where  a  case  was  decided  by  tbe  appellate  division  on  an  issue  of  fact 
arising  on  a  failure  of  proot  leave  will  not  be  granted  to  appeal  to  the 
court  of  appeals  In  order  that  an  important  question  of  law  Involved  may 
be  deternilQed,  Biace  such  appeal.  If  authorized,  could  not  be  considered 
the  court  of  appeals. 

Appeal  from  special  term,  Dutchess  county. 

Action  by  the  village  of  Bronxville  against  the  New  York,  West- 
chester &  Connecticut  Traction  Company.  From  an  order  continu- 
ing a  temporary  injunction,  defendant  aj^als.  AfBrmed. 

Argued  before  (K)ODR10H,  F.  J.,  and  OULLEN,  BABTI4BTT, 
HATCH,  and  WOODWABD,  JJ. 

James  C.  Church,  for  appelant. 
Alfred  E.  Smith,  for  respondent 

PER  CURIAM.  We  very  much  doubt  if  the  practice  which  ob- 
tained in  this  case  can  be  upheld.  Certainly  it  is  not  to  be  com- 
mended. Bat,  in  Tiew  of  the  conclusion  which  we  have  reached  io 
Dasenberry  against  fhis  defendant  (61  K.  Y.  Supp.  420),  it  ai^ars 
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that  the  jteintiff  is  entitled  to  the  continuance  of  the  injunction  dur- 
ing the  pendency  of  the  action.  We  conclude,  therefore,  that,  as  the 
determination  was  right,  the  order  alioald  be  afOrmedr  bat  without 

COBtB. 

On  Blearing  and  Motion  for  Leave  to  Appeal  to  the  Coart  of 

Appeals. 

PER  CtTIUAM.  It  wonld  be  veiy  desirable  to  have  the  qaestioD  of 
the  legality  of  the  condition  imposed  by  the  highway  anthorities  de- 
cided by  the  conrt  of  last  resort,  and  we  would  certify  the  case  to 
that  court,  were  it  not  that  our  disposition  of  the  appeal  also  pro- 
ceeded on  a  matter  of  fact,  to  wit,  tiie  failure  to  prove  that  the  re- 
<iuired  consents  were  obtained  of  the  property  owners.  This  ques- 
tion of  fact,  of  course,  the  court  of  appeals  cannot  pass  upon,  and, 
as  it  leads  to  the  upholding  of  our  order,  the  appeal  to  the  court  of 
appeals  would  not  be  entertained.  II  we  are  correct  in.  oar  con- 
clusion that  this  is  a  condition  which  the  town  anthorities  can  im- 
pose, we  are  of  opinion  that  it  must  necessarily  follow  that  it  is  a  con- 
dition that  they  can  enforce.  The  question  does  not  go  to  the  cor- 
porate life  of  the  defendant,  which  the  state  alone  can  challenge, 
but  only  to  its  franchise  to  build  its  road  in  tMs  street. 

Application  denied. 


AUGUST  V.  O'BRIEN  et  aL 

(Supreme  Court,  Trial  Term,  New  York  County.   December.  1899.) 

Radge — Redemption. 

An  owner  of  bonds  tbat  bad  been  pledged  to  defendant  u  collateral 
transferred  tbem  to  plaintiff,  who  Informed  defendant  that  he  nnderstood 
that  the  pledge  could  be  redeemed  on  payment  of  a  certain  sum,  and 
tendered  such  sum.  Defendant  did  not  Inform  plaintiff  that  such  sum  was 
Insufficient,  bat  accepted  it,  and  then  refused  to  deliver  the  bonds  on  the 
ground  that  the  ram  was  Insufficient  to  redeem  them.  Beld,  that  idaintlfl 
was  entitled  to  recover  possession  of  the  bonds,  or  thdr  value. 

Action  Henrietta  D.  August  against  Miles  M.  O^rien  and  oth- 
ers, receivers  of  the  Madison  Square  Bank,  to  recover  possession  of 
certain  bonds  which  the  bank  had  agreed  to  ddiver  to  plidntiir,  or 

their  value.   Judgment  for  plaintiff. 

Einstein  &  Townsend,  for  plaintiff. 

Ouggenheimer,  Untermyer  &  Marshall,  for  defendants. 

McADAM,  J.  The  plaintiff,  having,  prior  to  the  maturity  of  the 
|2,000  note  made  by  Elias  August,  secured  by  four  bonds  as  collateral, 
received  a  transfer  of  the  bonds  so  held  by  the  Madison  Square  Bank, 
notified  tiie  bank  of  the  transfer,  and  made  arrangements  with  the 
officers  of  the  bank  whereby  she  was  to  pay  said  note,  and  the  bank 
wae  to  recognize  the  transfer  of  the  bonds  by  surrendering  them  to 
her  on  receiving  such  payment.  Upon  this  understanding  of  the  con- 
tract, the  plaintiff  paid  the  |2,000  to  the  bank  in  cash.  The  i««si- 
dent  took  the  money,  and  upon  demand  made  for  the  bonds  refused 
either  to  mirrender  them  or  give  back  the  m(mc;y.  The  plaintiff  was 
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dearly  entitled  to  the  one  or  the  other.  She  owed  the  bank  nothing, 
and  put  op  the  |2,000  merely  to  obtain  the  bonds,  which  had  previous- 
ly been  transferred  to  her.  Assaming  that  the  bank,  according  to  the 
terms  of  the  collateral  note,  had  the  right  to  retain  the  bonds  until 
the  other  obligation  held  by  it  against  Elias  August  was  paid  (Bank 
T.  Strever,  18  N.  T.  502;  Bank  v.  HaU,  83  N.  Y.  338;  Hutchinson  v. 
Manhattan  Co.,  150  N.  T.  260, 44  £.  775;  GiUet  t.  Bank,  160  N.  Y. 
649|  56  N.  E.  292),  it  shonld  hare  corrected  her  understanding  of  the 
arrangment  by  asserting  this  right,  and  declining  to  receive  tiie 
fA^nttlTs  money  impressed  with  the  condition  npon  which  she  paid  it 
The  bank  had  no  right  to  obtain  the  money  of  the  plaintiff,  a  stranger 
to  the  original  contract,  and  then  refuse  performance  of  the  condition 
iq>on  which  the  money  was  obtained,  ^e  law  will  not  countenance 
this  mode  of  doing  business,  nor  allow  any  one  to  profit  by  sharp 
dealing,  but  will  hold  the  bank  to  methods  more  conformable  to  fair 
dealing  and  projper  business  principles.  It  must  be  hdd  that,  if  the 
bank  hiad  the  right  to  retain  the  bonds  until  the  other  obligation  of 
Mr.  August  was  first  paid,  such  right  was,  on  prindides  of  equitable 
estoppd,  waived,  as  to  the  plaintiff,  when  it  took  her  money  with 
knowledge  that  the  money  was  paid  only  in  consideration  of  a  re- 
linquishment of  all  claim  of  the  bank  upon  the  bonds.  The  plaintiff 
certainly  expected  to  get  the  bonds,  and  the  bank  officials  took  her 
money  knowing  that  she  parted  with  it  upon  the  belief  that  the  bonds 
would  be  surrendered,  and  that  the  bank  had  agreed  to  surrender 
them.  By  their  conduct  the  bank  officials  ass^ited  to  the  plaintiff's 
understanding  of  the  agreement,  and  cannot  keep  her  money,  and 
repudiate  the  understanding  on  which  the^  knew  she  paid  it.  This 
would  seem  to  accord  with  every  notion  of  substantial  justice  and 
the  principle  that,  "where  the  language  of  a  promisor  may  be  under- 
stood in  more  senses  than  one,  it  is  to  be  interpreted  in  the  sense  in 
which  he  had  reason  to  suppose  it  was  understood  by  the  promisee." 
Hoffman  v.  Insurance  Ck>.,  32  N.  Y.  405;  Potter  v.  Insurance  Co.,  5 
Hill,  147,  149;  Barlow  v.  Scott,  24  N.  Y.  40;  Sherwood  v.  Crane,  12 
Misc.  Kep.  83,  33  N.  Y.  Supp.  17;  Ransom  v.  Wheelwright,  17  Misc. 
Bep.,  at  page  144,  39  N.  Y.  Supp.  345;  Smith  v.  Molleson,  148  N.  Y. 
241,  42  N.  E.  669;  Johnson  t.  Sirret,  153  N.  Y.  59,  61,  46  N.  E.  1035. 
The  bank  having  subsequently  sold  the  bonds  for  f3,640,  and  this  sum 
having  been  agreed  npon  as  the  value  thereof  at  the  time,  the  plaintiff 
is  entitled  to  judgment  for  that  amount,  with  interest  from  the  day 
<^  aale. ' 


JONES  T.  NEW  YOBK  CENT.  &  H.  B.  R.  00. 

(Sopreme  Oourt,  AppeDate  DItIbIod,  Fourth  Department  Decemtier  20,  1899.) 

1,  CARRiKBa— Injury  to  Pabmbhgeb— Pabbknorb'b  Right  to  Abbuhb  Caae  oh 
Part  of  Carribb. 

In  accordance  with  defendant'i  cnBt(»n  to  allow  pftBsengcTB  to  boaid  a 
freight  tiain  at  a  statloD  before  the  coach  had  been  drawn  op  to  the 

depot  after  the  switching  had  been  done,  plaintiff  attempted  to  enter  the 
coach  when  It  was  standing  still,  but,  as  she  did  bo,  the  engine  backed 
Into  the  car  with  such  force  as  to  throw  her,  and  cause  the  Injnry  ot 
which  she  complains.  Belt,  that  she  was  entitled  to  assume  that  the 
61  N.T.&-»46 
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engine  would  approach  with  such  care  as  not  to  cause  her  Injury,  and 
that  she  was  not  required  to  look  for  Its  approach. 

SL  lilllATBRIAL  VaHIANCB— AhIENDUBKT  OF  COHPLAIITT. 

An  Immaterial  railance  may  be  corrected  by  an  amendment  to  tbe 

complaint,  either  before  or  after  an  objection. 

8.  Witnesses— Irrespoksitb  Answer. 

That  a  witness'  answer  Is  not  responslTe  la  an  objection  that  lies  only 
with  the  examining  counsel. 

4.  Same— Motion  to  Strike  Tbstimoht  for  Inoohpbtekct. 

A  motion  to  strike  a  witness'  answer  because  It  was  incompetent  w&a 
properly  denied,  when  It  would  have  been  CMupetent  If  the  matter  to 
which  It  related  had  been  pleaded,  and  the  fact  that  It  was  not  pleaded  was 
not  made  a  ground  of  the  objection,  nor  called  to  the  attention  of  tbe 
court 

Appeal  from  trial  tain,  Monroe  county. 

Action  by  Sarah  Strong  Jones-  against  the  New  York  Central  & 
Hudson  Birer  Bailroad  Company  for  a  personal  injury.  From  a  jud^^- 
ment  for  plaintiff,  and  from  an  order  d^iying  a  new  trial,  defendant 
app^Us.  Affirmed. 

In  February,  18&i,  the  plaintiff  attempted  to  board  one  of  the  detaidaalfB 
trains  at  or  near  a  station  known  as  "Falrport,"  upon  its  road.  The  train 

was  a  local  freight,  with  one  passenger  coach,  and  was  the  only  passenger  train 
westward  on  the  West  Shore  road.  Its  time  of  departure  varied  anywhere 
from  9  o'clock  In  the  morning  to  12.  In  passing  westward,  it  was  Its  custom 
to  stop  first  east  of  the  station.  At  that  place  cars  were  taken  off  and  put 
un.  There  was  more  or  less  shifting,  and,  when  the  train  was  finally  made  up, 
the  evidence  Is  that  the  conductor  went  to  the  station  to  see  if  there  were  any 
paMsengers,  and.  If  any  were  there  waiting,  the  train  pulled  up  to  the  station, 
and  stopped.  This  action  was  tried  once  before,  resulting  In  a  verdict  for  the 
idalntiff.  This  judgment  was  affirmed  by  the  general  term  (36  N.  T.  Sapp. 
1109),  and  reversed  by  the  court  of  appeals  (50  N.  E.  850).  The  evidence  of 
the  plaintiff  Is  to  the  effect  that  she  went  to  the  station  to  take  this  train;  that 
she  asked  some  one  In  the  ticket  office  if  that  was  the  train,  and  received  no 
answer  to  her  question;  tliat  she  went  to  the  platform,  and  there  saw  the 
baggage  master;  that  she  asked  him  If  that  was  the  local,  and  he  answered. 
"Yes."  and  asked  her  if  she  wanted  to  take  it;  that  she  raid  she  did;  that 
Johnson  thereupon  waved  to  a  man  in  that  direction,  and  calted  to  him  "to 
take  on  this  lady";  that  she  thereupon  said  she  thoagbt  she  would  go  and  get 
upon  the  car  when  it  was  standing  still.  The  car  was  then  east  of  the  station 
from  200  to  400  feet,  and  there  was  a  broad  gravel  path  alongside  of  the 
track,  past  the  place  where  she  finally  attempted  to  get  on  the  car.  She  got 
upon  the  car,  and,  as  she  was  about  to  enter,  the  engine  backed  Into  the  car 
with  such  force  as  to  throw  her,  and  cause  the  injury  for  which  she  h«e 
claims  damage. 

Argued  before  HABDIN,  P.  J.,  and  McLENKAN,  SPKDTa,  and 

SMITH,  JJ. 

Cassius  G.  Davy,  for  appellant 
BUbridge  L.  Adams,  for  respondent 

SMITH,  J.  In  the  prevailing  opinion  of  Chief  Judge  Parker,  writ- 
ten upon  the  reversal  of  the  former  judgment,  it  was  held  that  no  coa- 
torn  was  shown  to  take  passengers  on  except  at  the  station,  and  tiiat, 
without  evidence  sufficient  to  authorize  a  finding  of  such  a  costom, 
the  defendant  did  not  owe  the  duty  to  use  care  at  that  point  to  pro- 
tect any  one  who  might  be  boarding  the  train  without  anthcMi^. 
Upon  this  trial,  howe^■er,  the  plaintiff  has  produced  evidence  from 
which  a  jury  could  find  that  such  custom  existed,  with  the  acqaies- 
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ccnoe,  if  not  the  encoaragement,  of  the  defendant's  employ^  The 
evidence  was  sach  that  the  question  could  not  have  been  taken  from 
the  jury,  and  tfaej  have  twice  found  for  the  plaintiff  thereupon. 

The  {daintiff'a  contributory  negligence  was  {w^perly  submitted  to 
the  jury.  Tliis  lias  been  once  held  by  the  general  term  in  this  depart- 
ment; but,  apart  from  that  authority,  it  cannot  be  said,  as  a  matter 
of  law,  under  the  circumstances  of  this  case,  that  the  plaintiff  wa« 
required  to  look  for  the  approaching  engine  when  she  got  upon  the 
car.  She  might  assume,  even  though  the  engine  was  iqiivoachingf 
that  it  would  approach  tiie  car  with  such  care  as  not  to  cause  her  in- 
jury. 

Nor  can  the  verdict,  as  a  matter  of  law,  be  said  to  be  ezcesaive. 
There  was  a  sharp  conflict  in  the  evidence,  and  the  plaintlfTs  witnesses 
were  by  the  jury  believed.  Upon  that  evidence  the  verdict  was  jnsti* 
fled  in  amount. 

The  amendment  to  the  complaint  was  not  necessary.  The  variance, 
if  such  there  was,  was,  at  most,  an  immaterial  one,  and  conld  be  cor- 
rected by  an  amendment  either  before  or  after  an  objection.  The 
case  has  once  been  tried,  and  the  defendant  Imd  full  knowledge  of  the 
issues  which  the  plaintiff  tendered.  It  could  not  in  any  way  have 
been  misled. 

Various  exceptions  are  called  to  our  attention,  only  one  of  which 
needs  to  be  discussed.   At  folio  139  this  question  was  asked: 

"Q.  After  you  went  borne,  what  did  yoa  do?  Did  you  work  at  all?  A.  I 
was  not  able  to  work.  I  had  to  have  a  nurse  for  my  daughter,  and  I  had  to  hire 
a  woman  to  do  my  work.  (Defendant's  counsel  moved  to  Btrlke  out  that  she 
bad  a  none  for  her  daughter,  and  a  woman  to  do  her  woriE,  on  the  ground 
that  the  answer  Is  not  responsive  and  incompetent.   Overruled.  Exertion.)" 

That  the  answer  is  not  responsive  is  an  objection  that  lies  only 
with  the  examining  counsel.  The  answer  was  incompetent  only 
because  it  was  not  pleaded.  She  was  a  widow,  and  might  have 
recovered  such  damages,  if  she  had  {beaded  them.  But  that  it  was 
not  pleaded  was  not  made  a  ground  of  the  objection,  nor  called  to 
the  attention  of  the  court.  The  motion  to  strike  out  the  answer  waa 
th«'ef ore  properly  denied. 

The  defendant  can  make  no  complaint  of  the  fairness  with  which 
the  issues  in  this  caae  were  submitted  to  the  jury.  In  a  very  able 
chai^,  the  learned  judge  clearly  outlined  the  ^act  queetions  which 
the  jury  were  to  determine.  Hiat  there  was  sufficient  evidence  to 
justify  a  finding  of  the  jury  upon  the  several  questions  presented  to 
them  we  have  no  doubt,  and  no  exception  has  been  called  to  our  at* 
tmtion  i^n  which  this  judgment  can  be  reversed,  judgment 
and  order  should  therefore  be  affirmed,  with  costs. 

Jadgm«it  and  order  affirmed,  with  coats.  All  concur. 
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OOOHRAN  T.  A.  S.  BAKER  00. 
(Supreme  Oonrt,  Special  Term,  New  York  Ooaaty.   December  29,  1890.) 

1RI0T.TEIIT  CORPOBATIOK— CBBDITOBS— BOOKKSBPBB'S  RlfiHT  TO  PHSPERBKCB. 

A  bookke^wr  Is  not  a  **mectaanlc,  workingman  or  laborer,"  within  Laws 
1807,  c.  415.  S  8.  preferring  the  wages  of  aoch  en^loy^     an  Insolratit 

corporation. 

Motion  by  Bmjamin  Cochran  for  an  order  to  compel  the  receiver 
of  the  A.  S.  Baker  Company  to  prefer  his  claim  for  wages.  Befaaed. 

A-  J*  GraefTe,  for  the  motion. 

GILDERSLEEVE,  J.  The  motion  was  to  require  the  receiver  of 
a  corporation,  other  than  a  moneyed  corporation,  to  give  preference 
to  the  claim  of  the  applicant,  on  the  ground  that  he  was  an  em^doy^ 
of  the  defunct  corporation.  The  attorney  stated  that  the  f^^i^ca- 
tion  was  made  nnder  section  1  of  chapter  376  of  the  Laws  of  1885. 
This  statute,  however,  has  been  repealed  by  chapter  415  of  the  Laws 
of  1897,  and  section  8  of  the  latter  act  takes  the  place  of  the  former 
statute.   The  said  section  reads  as  follows,  viz.: 

"Upon  the  appointment  of  a  receiver  of  a  partnership  or  of  a  corporation, 
organized  under  the  lawB  of  this  state  and  doing  business  therein,  other  than  a 
moneyed  corporation,  the  wages  of  the  employees  of  such  partnership  or  cor- 
poration shall  be  preferred  to  every  other  debt  or  claim." 

Section  2  of  said  act  provides  that  "the  term  employee,  when  used 
in  this  chapter,  means  a  mechanic,  workingman  or  labom,  who  works 
for  another  for  hire." 

The  motion  was  not  opposed,  and  was  granted.  Upon  the  settle- 
ment of  Ihe  order,  however,  it  appear^s  that  the  applicant  was  a  book- 
keeper. Is  he,  then,  a  "mechanic,  workingman  or  laborer,"  as  speci- 
fied in  the  statute  of  1897,  above  referred  to,  and  therefore  entitled 
to  a  preference?  In  the  case  of  Peojde  v.  Beveridge  Brewing  Co.,  91 
Hun,  313,  36  N.  Y.  Supp.  525,  the  general  term  of  the  Second  depart- 
ment, in  passing  upon  the  former  statute  of  1885,  held  that  a  book- 
keeper was  an  employ^,  and  fell  directly  within  the  class  of  "em- 
ployees, laborers  and  operatives"  preferred  in  said  act.  The  act  of 
1897,  however,  partlcalarly  states  that  the  term  "employ^"  means  ''a 
mechanic,  workingman  or  laborer  who  works  for  another  for  hire." 
The  Century  Dictionary  defines  a  laborer  as  one  '*who  labors  or  works 
with  mind  or  body,  or  both,  but,  specifically,  one  who  is  engaged  in 
some  toilsome  physical  occupation,  or,  in  a  more  restricted  sense,  one 
who  performs  work  requiring  little  skill  or  special  training,  as  distin- 
guished from  a  skilled  workman,  or  one  engaged  especially  in  bus^ 
bandry."  The  same  dictionary  defines  **workingman"  as  "a  laboring 
man,  or  one  who  earns  his  living  by  manual  labor."  A  bookkeeper 
can*  hardly  come  under  these  definitions  of  *Sporkingman"  and 
"laborer,"  and  he  is  certainly  not  a  mechanic  In  Be  Stryker,  158 
N.  y.  526,  53  N.  E.  523,  the  court  of  appeals,  construing  the  former 
act  of  1885>,  held  that  a  clerk  and  bookke^r  of  a  manufacturing  cor- 
poration, the  superintendent,  shop  foreman,  and  a  draftsman,  who 
had  been  employed  at  salaries  ranging  from  f  100  to  f255  a  month. 


Digitized  by  Google 


Sup.  Ct.) 


ROGEEtS  V.  BECEBICH. 


725 


were  not  entitled  to  a  preference  in  payment  of  such  salary.  The 
court  (O'Brien,  J.)  say  that  it  was  only  intended  to  loefer  **wageB," 
not  Balaries,  nor  earnings,  nor  compensation;  and  the  court  add: 

"Tills  word  ["wages"]  is  applied  In  common  parlance  spedflcally  to  tbe  pay- 
ment made  for  manual  labor,  or  other  labor  of  menial  or  mechanical  kind,  as 
dlatingulBhed  from  'salary*  and  from  'fee,*  which  denotes  compensation  paid  to 
professional  men.  *  *  *  It  was  not  the  purpose  of  the  statute  to  seeore 
a  preference  for  claims  due  to  tlie  clerical  force  engaged  In  tranaading  the 
business,  Dor  to  the  superintendent,  foreman,  or  officers  of  the  corporation  who 
are  compensated  at  a  fixed  yearly  salary.  •  •  *  The  purpose  was  to  pro- 
tect mechanics,  otteratives,  or  laborers  from  loss  of  their  wages  In  the  event 
of  tbe  lusolTency  of  the  corporation." 

This  case  appears  to  disapprove  the  previous  case  of  Palmer  v. 
•  Van  Santvoord,  153  N.  Y.  612,  47  K.  E.  915,  where  it  was  held  that 
the  act  of  1885  included  the  salary  of  a  bookkeeper.  As  we  have 
seen,  the  act  of  1897  specifically  restricts  the  preference  to  "mechan- 
ics, workingmen  and  laborers."  I  think  that  under  the  act  of  1897 
bookkeepers  cannot  claim  a  preference.  I  must  therefore  change  my 
former  decision,  which  was  rendered  under  a  misai^M^hension  as  to 
the  facts,  and  refuse  tbe  order  of  preference. 


ROGERS  et  al.  t.  BEOKRICH. 

(Supreme  Court,  Appellate  Division,  Fourth  D^rtment.   December  29,  1890.) 

1.  Sales— Wabbantibs—Plbadiko. 

In  a  complaint  for  a  breach  of  warranty,  an  averment  that  the  articles 
purchased  were  warranted  to  be  fit  and  proper  for  the  purpose  for  which 
they  were  designed  is  supported  by  proof  of  either  an  Implied  or  an  ex- 
press warranty. 

8l  Same— Prkjudicial  Error. 

Where  evidence  tended  to  prove  that  the  crauk  hangers  for  bicycles 
purchased  by  plaintlft  were  latently  defective.  In  conseQuence  of  the 
process  of  manufacture,  as  well  as  because  of  the  use  of  malleable  Iron 
Instead  of  steel  in  their  construction,  an  Implied  warranty  was  estab- 
lished; and  a  charge  that  plaintlft  could  not  recover  without  showing  an 
express  warranty  was  prejudicial  error. 

Appeal  from  trial  term,  Erie  county. 

Action  by  Edward  J.  Rogers  and  another  against  Nicholas  J.  Beck- 
rich.  From  an  order  denying  plaintifFs'  motion  for  a  new  trial,  {dain- 
tiff  Rogers  appeals.  Beversed. 

Argued  before  HABDIN,  P.  J.,  and  ADAMfl^  McLENNA^T, 
SPRING,  and  SMITH,  JJ. 

John  Van  Arsdale,  for  appellant. 
Norman  D.  Fish,  for  respondent 

ADAMS,  J.  The  plaintiffs,  who  were  manufacturers  of  and  deal- 
ers in  bicycles,  bring  this  action  to  recover  damagaft  which  it  is  al- 
leged they  have  sustained  in  consequence  of  a  breach  of  warranty  1^ 

the  defendant  upon  an  executory  contract  for  the  sale  of  500  crank 
hangers.  A  crank  hanger  is  an  appliance  pertaining  to  a  bicycle,  and 
is  composed  of  a  sleeve,  cones,  cups,  cranks,  sprocket,  etc.  The  de- 
fendant is  a  manufacturer  of  these  articles,  and  the  sale  in  question 
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was  made  by  his  agent,  one  Charles  H.  Walters.  It  is  undispnted 
that  Walters,  in  order  to  induce  the  plaintiffs  to  purchase  these  crank 
hangers,  made  certain  representations  respecting  their  character, 
quality,  material,  and  durahility;  and  the  evidence  establishes  be- 
yond all  controversy  that,  after  the  plaintiffs  had  attached  the  apfdi- 
ance  to  bicycles  which  they  manufactured,  it  was  ascertained  that 
they  were  latently  defective,  in  the  materials  used  as  well  as  in  the 
matter  of  their  constmction,  in  consequ^ce  of  which  the  plaintiffs 
lost  the  sale  of  many  bicycles,  and  their  business  was  serioaaly  im- 
paired. There  was  some  controversy  as  to  the  exact  nature  and  ex- 
tent of  the  warranty  which  accompanied  the  sale  of  these  crank 
hangers,  the  plaintiffs  insisting  that  it  was  express,  while  the  defend- 
ant contends  that  it  was  simply  such  warranty  as  might  be  im^^ed 
from  the  circumstances  of  the  case;  and  at  the  close  of  the  trial  the 
defendant's  counsel  requested  the  court  to  charge  the  jury  that,  if 
they  found  that  no  express  warranty  was  made,  then  the  plaintiffs 
were  not  entitled  to  recover.  To  this  request  the  learned  trial  justice 
replied,  'TVell,  the  theory  of  this  action  ]b  upon  an  express  warranty, 
and  I  will  so  charge;"  and  in  response  to  practically  the  same  request, 
reiterated,  the  jury  were  again  instructed,  without  qualificatiou,  that 
the  plaintiffs  were  not  entitled  to  recover  in  his  action  upon  the 
ground  of  an  implied  warranty.  The  exertions  taken  by  the  plain- 
tiffs' counsel  to  the  instruction  thus  given  and  repeated  present  error 
which  we  think  requires  that  a  new  trial  should  be  directed.  The 
plaintiffs'  comfdaint  contains  simply  an  averment  that  the  crank 
hangers  were  warranted  to  be  fit  and  proper  for  the  purpose  for  which 
they  were  designed.  It  does  not  allege  specifically  whether  snch  wa^ 
ranty  was  express  or  implied,  and  in  these  circumstances  it  seems  to 
be  well  settled  that  proof  of  a  warranty  of  either  kind  will  support  the 
averment.  Hoe  v.  Sanborn,  21  N.  Y.  552;  Bierman  v.  Mills  Co.,  151 
N.  T.  482-488,  45  N.  E.  856;  Reynolds  v.  Mayor,  Lane  &  Co.,  39  App. 
Div.  218,  57  N.  Y.  Supp.  106.  It  is  by  no  means  certain  that  the 
plaintiffs  were  not  entitled  to  recover  upon  the  theory  of  an  expeees 
warranty,  but,  however  that  may  be,  evidence  was  given  which  tnided 
to  prove  that  the  hangers  were  latently  defective,  in  consequence  of 
the  process  of  mannfacture,  as  well  as  by  reason  of  the  use  of  mal- 
leable iron  instead  ot  steel  in  their  construction.  An  implied  war 
ranty  was  therefore  established,  and,  as  its  breach  is  undispnted,  the 
jiiaintiffs  manifestly  were  entitled  to  recover  some  damage,  within 
the  rule  laid  down  in  the  cases  above  cited.  The  jury,  however,  ren- 
dered a  verdict  of  "no  cause  of  action,"  and  it  would  therefore  seem 
to  be  pretty  conclusively  established  that  the  instruction  of  the 
learned  trial  court  was  potential  in  bringing  about  this  result.  This 
being  so,  it  followa  that  the  order  appealed  from  should  be  reversed. 

O^er  reversed,  and  a  new  trial  granted,  with  costs  to  Ihe  appellant 
to  abide  the  event  All  concur. 
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FBOPLB  BK  KiL  JOHN  HALSTED  T.  BOARD  OF  QANVASSBB8  OF  TOWN 

OF  GOBTLANDT. 
(Si^rane  Court,  ^teclal  Term,  WeBtcbeerter  Goimtr*  December  23.  189».) 

MAHDAK08— COUFBLLING  UNLAWFUL  ACTB. 

Mandamus  will  not  He  to  command  a  board  of  canvassers  to  declare  . 
relator  elected  to  an  ofilce,  where  It  iuTOlTes  a  qoestloa  ot  eligibility,  oC 
whldi  tbe  board  bas  no  Jurisdiction. 

ApjdicatiOD  by  the  people,  on  relation  of  John  Halsted,  against 
the  board  of  canvassers  of  the  town  of  Cortlandt,  for  mandamus  to 
require  defendants  to  declare  relator  elected  to  an  office.  Denied. 

David  W.  Travis,  for  relator. 
Franklin  Oouch,  for  respondent 

HIBSCHBEBa,  J,  On  the  return  of  an  order,  granted  by  Mr. 
Justice  Maddoz,  requiring  the'  board  of  canvassers  to  show  cause 
why  a  peremptory  writ  of  mandamus  should  not  issue  commanding 
them  to  convene,  and  declare  the  relator  elected  to  the  office  of 
jnatice  of  the  peace,  it  appeared  that  one  James  E.  Lynch  received 
more  votes  for  that  office  than  did  the  relator.  It  is  claimed,  how- 
ever, on  behalf  of  the  relator,  that  Mr.  I^ch  is  ineligible  by 
reaaon  of  the  fact  that  he  already  held  and  occupied  the  office 
of  justice  of  the  peace  for  a  term  not  to  expire  until  one  year  after 
the  term  now  in  question  should  commence;  in  other  words,  that, 
holding  an  existing  and  nnezpiring  office,  he  could  not  be  elected  for 
a  term  cafnmencing  prior  to  the  expiration  of  the  term  already  held 
by  him.  Without  deciding  this  question,  it  is  clear  that,  even  assum- 
ing the  point  to  be  good,  there  is  no  lawful  remedy  by  mandamus. 
The  board  bas  no  jurisdiction  to  determine  the  question  of  eligibility, 
and  what  the  board  may  not  lawfully  do  the  conrt  will  not  command 
them  to  do.  If  the  relator's  claim  is  sound,  and  the  result  elects  him, 
he  has  an  adequate  remedy  by  quo  warranto.  At  all  events,  this  ap- 
plication must  be  denied  for  want  of  power. 


BOOTH  et  al.  T.  NEWTON. 
(Scvreme  Ooort,  Appellate  DItIsIod,  First  Department  December  22,  1899.) 

1.  Sales — Acnov  vor  Price. 

Where  plaintiffs  sought  to  recover  for  goods  sold  to  defendant's  de- 
cedent, and  the  evidence  showed  that  the  goods  were  sold  to  another 
party,  who  was  acting  for  himself,  and  that  the  defendant's  decedent 
guarantied  payment,  the  complaint  ibonld  have  been  dismissed. 

2.  Priroifal  and  Aoekt. 

Statements  of  a  party  that  he  was  acting  a>  tbe  agent  of  another  an 
inadmissible  to  prove  the  agency. 

&  Sues— PRoroiPAL  and  Aobnt. 

Where  plaintiffs  sought  to  recover  for  goods  sold  to  a  third  party  as 
the  agent  of  defendant's  decedent,  and  it  appeared  that  when  Ihe  sale 
was  made  soch  party  was  acting  for  himself,  and  that  defendant's  de- 
cedent gnarantled  payment.  It  was  error  to  refuse  an  Instruction  tbat. 
If  tbe  transaction  constituted  a  sale  to  the  third  party,  and  payment 
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was  guarantied  by  defendant's  decedent^  the  verdict  Btionld  be  for  the 
defendant 
4  Same. 

Where  the  seller  of  goods  seeks  to  show  that  the  purchaser  acted  as  the 
ageot  of  another,  It  Is  not  enough  to  show  that  such  an  agency  existed  at 
some  other  time,  but  it  must  be  shown  that  the  agency  existed  at  the 
time  of  the  sale. 

Appeal  from  trial  term.  New  York  county. 

Action  hj  Alfred  Booth  and  others  against  Earrie  O.  Newton,  as 
executor  of  the  estate  of  Henry  Newton,  deceased.  Judgment  for 
plaintiffs.  Defendant  appeals.  Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLIN,  PATTED 
SON,  O'BRIEN,  and  INGRAHAM,  JJ. 

E,  H.  Benn,  for  appellant. 

N.  T.  M.  Meillss,  for  respoudenta. 

McLaughlin,  J.  This  action  was  brought  to  recover  the  pur- 
chase price  of  certain  goods  alleged  to  have  been  sold  and  delivered 
between  the  27th  day  of  July  and  the  6th  day  of  November,  1891,  to 
Henry  J.  Newtoo,  the  defendant's  testator.  The  answer  denied  the 
sale  and  delivery.  The  plaintiffs  had  a  verdict  for  the  amount 
claimed,  and  from  the  judgment  entered  thereon  the  defendant  has 
appealed. 

At  tlie  trial  it  appeared  that  prior  to  March,  1888,  a  firm  by  the 
name  of  Van  Gelder  Bros.,  which  was  composed  of  Henry  and  Charles 
Van  Gelder,  made  a  general  assignment  for  the  benefit  of  creditors 
to  the  said  Henry  J.  Newton;  and  that  in  certain  actions  thereafter 
brought  against  him  to  recover  the  purchase  price  of  goods  sold  and 
delivered  to  the  Van  Gelder  Brothers,  Newton  testified  that  he  em- 
ployed the  assignors  to  sell  and  dispose  of  the  assigned  estate,  and, 
after  the  same  had  been  disposed  of,  he  permitted  them  to  carry  on 
business  in  his  name,  and  to  purchase  goods  as  his  agent;  that  in 
March,  1891,  Henry  Van  Gelder  called  upon  the  plaintiffs,  and  had  a 
conversation  with  one  of  them — Julius  Kuttner — in  reference  to  pur- 
chasing goods,  and  that  he  then  stated,  in  substance,  that  he  would 
like  to  buy  some  goods  if  the  plaintiffs'  firm  would  sell  them  to  him  on 
the  same  terms  that  they  sold  to  other  customers,  and  that,  if  they 
would  do  so,  Newton  (referring  to  the  said  Henry  J.  Newton)  would 
"back  him  up";  that  he  desired  the  goods  delivered  at  his  factory, 
No.  168  Bleecker  street,  together  with  duplicate  bills,  one  of  which 
he  stated  he  would  take  to  Newton,  have  him  write  across  the  face  of 
it  "Payment  guarantied,"  and  then  return  it  to  the  plaintiffs;  that  in 
this  conversation  and  a  subsequent  one  Van  Gelder  stated,  in  snh- 
etauce,  that  he  was  acting  as  the  agent  of  Newton,  and  making  the 
purchases  for  him.  In  pursuance  of  these  conversations  the  plaintiffs 
delivered  to  Van  Gelder,  at  his  factory,  goods  referred  to  in  the  com- 
plaint, and  at  the  time  of  each  ddivery  duplicate  bills,  made  ont  in  the 
name  of  H.  J.  Newton,  were  sent  to  Van  Gelder,  one  of  which,  in  due 
course  of  time,  was  returned  to  the  plaintiffs  with  the  words,  "Pay- 
ment guarantied.  H.  J.  Newton,"  written  across  the  face.  Only  the 
first  bill  of  goods  delivered  was  paid.  A  bill  for  goods  delivered  on 
the  27th  of  July,  1891,  not  having  been  paid,  and  the  term  of  credit 
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given  having  expired,  the  plaintiffs,  on  the  29th  of  January,  1892, 
vrote  to  Newton  the  following  letter: 

"New  York,  Jan.  28th,  1892. 
"Mr.  Henry  J.  Newton.  Gtj — Dear  Sir:  We  beg  to  Inform  you  that  Mr. 
Van  (Selder  has  failed  to  pay  bill  of  July  27,  1801,  amounting  to  $563.58,  as 
per  statement  herewith,  and  under  your  guaranty  we  look  to  you  for  the 
payment  of  this  bill.  Kindly  send  us  your  check  at  year  earliest  conTeal«ice, 
and  modi  oblige,        Yours,  truly.  Booth  &  Co. 

"JuL  Kottner." 

As  ettch  bill  of  goods  thereafter  became  dne,  a  letter  making  a 
similar  demand  was  sent  to  Newton  by  the  plaintiffs,  and  on  the  16th 
of  Febmarj,  1892,  their  attorneys  sent  to  him  the  following  letter: 

"23  rine  Street,  New  York,  Feb.  15th,  1892. 
"Mr.  H.  J.  Newton,  128  West  43rd  St.,  New  York  City— Sir:  Please  take 
notice  that  we  hereby  demand  from  yon  payment  of  the  following  sums  of 
money,  with  interest  from  the  dates  written  -opposite  said  sums,  respectively, 
and  all  of  which  are  due  from  you  on  your  written  guaranty  to  pay  the  same 
to  Messrs.  Booth  &  Oo^  of  No.  88-90  Oold  street,  this  city.  [Here  followed  the 
■moanta  dalmed.] 

"Yours,  etc.,  MelUss  ft  Bichards,  Attorneys  f«  Bootli  &  Go." 

A  letter  making  a  similar  demand  was  also  sent  by  these  attorneys 
to  Newton  as  the  payment  each  of  the  bills  thereafter  became  due. 
Newton  did  not  pay,  and  the  plaintiffs  commenced  three  actions  to 
recover  fr<Hn  him  purchaae  price,  upon  ibe  ground  tiiat  he  had 
guarantied  the  payment  of  the  same.  In  the  compUunts — which  were 
verified — in  those  actions  the  plaintiffs  alleged,  not  on  information 
and  belief,  but  as  a  fact,  that,  "in  consideration  of  plaintiffs'  said 
firm  extending  the  time  for  the  payment  of  said  sums  by  said  Van 
Gelder  for  the  period  of  six  months,  the  defendant,  by  an  instrument 
in  writing,  guarantied  the  payment  to  the  plaintiffs*  said  firm  of  the 
full  amount  of  said  bills."  All  those  actions,  after  issue  had  be^ 
joined,  were,  by  consent,  discontinued.  Newton  died  Dec^ber  23d, 
1896,  and  on  the  26th  of  March,  1896,  this  action  was  brought  against 
his  executor.  At  the  close  of  the  plaintiffs'  case  the  defendant  moved 
to  dismiss  the  c(»niriaint,  which  motion  was  denied,  and  an  exception 
taken.  The  defendant  then  read  the  deposition  of  Henry  Van  Glider, 
in  which  he  stated,  in  substance,  that  in  making  the  purdiases  of  the 
goods  referred  to  in  the  complaint  he  acted,  not  as  the  agent  of  New- 
ton, but  for  himself;  that  Newton  had  no  interest  in  or  connection 
with  the  transaction  other  than  to  guaranty  the  payment  of  the 
goods  purchased  by  him,  and  at  the  time  of  the  purchase  these  plain- 
tiffs  were  so  informed.  He  denied  that  he  informed  the  plaint^s 
tbat  he  was  acting  as  the  agent  of  Kewton,  or  making  the  purchases 
for  him.  At  the  close  of  the  whole  case  the  defendant  renewed  his 
motion  to  dismiss  the  complaint  upon  the  ground  stated  in  the  former 
motion,  which  was,  among  others,  that  the  plaintiffs  had  failed  to 
establish  that  Van  Gelder,  in  making  the  purchases,  was  the  agent  of 
Newton,  or  was  authorized  to  act  for  or  bind  him  in  any  way;  and 
also  upon  the  ground  that  the  testimony  showed  that  Newton  did  not 
purchase  the  goods  as  alleged  in  the  complaint,  and  that  his  only  rela- 
tion in  connection  with  the  transaction  was  that  of  a  guarantor. 
The  motion  was  again  denied,  and  the  defendant  excepted. 
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The  tcBtimony  introduced  was  such  that  it  manifestly  would  have 
justified  the  trial  court  in  dismissing  the  complaint.  The  proof  was 
insufficient,  not  only  to  establish  the  agency  of  Van  Gelder,  or  au- 
thority on  his  part  to  bind  Kewton  in  making  the  purchases,  but  it 
negatived  that  fact.  It  aM>eared  (1)  tiiat  all  the.  arrangements  as  to 
the  purchases  were  made  with  Van  Gelder,  and  the  goods  were  all 
delivered  to  him ;  (2)  that,  Van  Gelder  having  failed  to  pay,  the  plain- 
tiffs demanded  payment  of  Newton,  not  because  he  had  purchased  the 
goods,  but  because  he  had  guarantied  the  payment;  (3)  that  the  plain- 
tijfs'  attorneys  dananded  payment  from  Newton  on  tiie  ground  that 
he  had  guarantied  the  payment,  and  not  because  he  was  liable  as 
th^  purdbaser;  (4)  that  in  the  actions  broc^ht  against  Newton  which 
were  discontinued  the  jdaintifTs  alleged  that  Van  Gelder  was  the  pur- 
chaser, and  that  the  defendant  was  liable  because  he  had  guarantied 
the  payment.  In  addition  to  these  facts,  Van  Gelder  testified  that 
in  making  the  purchases  he  did  not  act  for  or  represent  Newton ;  that 
he  acted  for  himself,  and  no  one  else;  and  that  in  the  interviews,  or 
some  of  them,  when  the  purchases  w^  made,  he  informed  Kuttner, 
one  of  the  plaintiffs,  that  he  was  acting  for  himself.  The  fact  that 
the  plaintiffs  made  out  their  bills  in  Newton's  name  could  not,  in  and 
of  itself,  bind  him  any  more  than  could  the  declaration  of  Van  Q^der 
that  be  was  acting  for  Newton.  This  being  the  condition  of  the  testi- 
mony at  the  close  of  the  whole  case,  it  seems  to  us  the  com^aint 
should  have  been  dismissed. 

We  think  the  court  erred  in  not  excluding  the  testimony  of  plain- 
tiffs' witnesses  to  the  effect  that  Van  Gelder  stated,  in  conversations 
with  one  of  the  plaintiffs,  that  in  making  the  purchases  he  was  acting 
as  the  agent  of  and  represented  Newton,  and  that  the  purchase  were 
for  him.  Manifestly,  Van  Gelder  could  not  constitnte  himself  an 
agent  of  Newton  by  saying  so.  The  rule  is  too  well  settled  to  require 
the  citation  of  authorities  that  one  cannot  constitnte  himself  the 
agent  of  another  by  his  own  declarations.  The  defendant  duly  ob- 
jected to  the  admission  of  this  kind  of  testimony.  The  objections 
were  overruled,  aud  exceptions  taken.  The  objections  should  have 
been  sustained,  and  the  testimony  excluded,  and. for  the  errors  thus 
committed  the  judgment  must  be  reversed. 

The  judgment  must  also  be  reversed  for  errors  committed  by  the 
learned  tr^  justice  in  submitting  the  case  to  the  jury.  The  theot? 
npon  which  the  plaintiffs  claimed  the  right  to  recover  was  that  the 
goods  were  sold  and  delivered  to  Newton;  that  Van  Gelder  was 
Newton's  agent,  and  what  he  did  bound  Newton.  The  theory  of  the 
defense  was  that  the  goods  were  sold  and  delivered  to  Van  Glider, 
and  that  Newton  was  liable,  if  at  all,  not  as  a  purchaser,  but  solely  as 
a  guarantor.  This  was  the  principal  issue  tried,  and  therefore  no 
good  reason  can  be  suggested  why  ^e  learned  trial  court  should  have 
refused  to  charge  the  following  request  of  the  defendant: 

"If  the  Jury,  from  the  evidence,  finds  that  the  tranBactlons  between  the  par- 
ties constltated  a  sale  1)7  the  plaintiffs  to  Tau  Gelder,  and  an  agreement  by 
Itowton  to  guaranty  payment,  their  verdict  must  be  for  the  defendant" 

An  exception  was  taken  to  the  refusal,  and  we  think  the  exception 
well  taken.   We  are  also  of  the  opinion  that  the  learned  trial  justice 
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erred  in  refnaing  to  charge  each  of  the  following  reqneBtB,  and  that 
the  defendant's  exception  to  each  refusal  was  w^l  tc^en: 

(1)  "Hut  mere  dedaiationB  of  Van  Gelder  that  he  was  acting  ax  agent  for 
Newton  are  not  vofflcient  to  prove  the  agency.  The  jury  most  find  there 
has  been  other  evidence  of  agency  In  addition.  If  they  fall  to  find  It.  their 
verdict  must  be  for  the  defendant"  (2)  *'It  Is  not  enough  that  the  plaintiff 
should  establish  an  agency  of  Van  Gelder  for  Newton  for  the  purpose  of  pur- 
chasing goods  at  some  other  time  or  times.  The  plaintiff  Is  bound  to  estab- 
lish by  a  preponderance  of  evidence  that  at  the  time  that  Van  Gelder  purchased 
the  goods  in  suit  from  the  plalntUfa  be  then  was  the  duly-anthorlzed  agent  of 
Newton  to  do  ao." 

Other  requests  to  charge  were  refused,  which,  in  our  opinion,  should 
have  been  granted;  but  it  is  unnecessary  to  specify  them  in  detail. 
Enough  has  been  said  to  show  that  the  judgment  and  order  must 
be  reversed,  and  a  new  trial  granted,  wIIIl  costs  to  the  appellants  to 
abide  the  ev^t.  AU  concur. 


TAW  T.  WHITMORE  et  al. 
(Supreme  Court,  Appellate  Division,  Fourth  Department   December  29.  1899.) 
L  Uastsb  and  Sbbvaht  —  Fbbuahbnt  STBtrcTUKBa  —  Cab>  Bxquibed  or 

MASTSIt—AFPLIANCBS. 

A  derrick  consisting  of  a  mast  10  inches  square  and  40  feet  long,  with 
a  boom  of  same  dimensions,  was  firmly  attached  to  the  ground  by  planks 
in  which  a  metal  plate  had  been  imbedded,  and  which  were  weighted  down 
with  heavy  stones.  The  derrick  remained  in  this  place  nearly  five  months, 
and  until  the  completion  of  the  work  for  which  It  was  used.  Jleld,  that 
it  was  a  permanent  structure,  within  the  rule  that  a  master  must  use 
reasonable  care  in  providing  his  servant  with  mltaUe  apjdlances  and  In 
keeping  them  in  repair. 

9.  &AJtB— Evidence— Question  for  Just. 

Steel  cables  supporting  a  derrick  were  old.  and  the  outer  surface  had 
become  worn,  and  many  of  the  wires  were  broken.  It  was  in  evidence 
that  the  cables  appeared  rusty,  as  though  they  bad  l>een  used,  and  were 
flattened  in  places,  and,  on  account  of  the  wires  being  broken,  could  nut 
be  handled  with  bare  hands,  and  that,  after  the  break,  the  broken  ends 
were  rusty  and  worn,  with  little  strands  sticking  out,  and  some  wires 
were  longer  than  others,  and  the  break  looked  as  though  the  cable  had 
polled  apart  It  also  appeared  that  when  one  at  the  wires  breaks,  and 
molatnre  geti  In,  the  rust  eats  Into  the  wire,  and  wMkens  It  Jield,  in  an 
action  for  Injury  caused  to  a  servant  by  the  cable  breaking,  that  tbe 
qnestlon  should  have  been  submitted  whether  the  cables  were  so  defective 
as  to  render  them  inadequate  for  their  purpose,  and  hence  whether  the 
master  used  reasonable  care  In  providing  the  servant  with  suitable  appll- 
ances;  and  this,  whether  th«  derrick  was  a  movable  structure  or  not 

Smith,  J.,  dissenting. 

Action  by  William  Yaw  against  Valentine  F.  Whitmore  and  others. 
Verdict  having  been  directed  for  defendants,  motion  for  new  trial 
on  exceptions  was  ordered  heard  in  the  appellate  division  in  the  first 
instance.  Granted. 

The  defendants  are  contractor,  and  as  such  were  engaged,  during  the 
winter  of  1896,  In  taking  down  and  reconstructing  a  wasteweir  on  the  Erie 
Canal,  at  a  place  called  Cartersville,  which  la  about  nine  miles  east  of  tbe 
city  of  Rochester.  This  wasteweir  was  from  50  to  60  feet  in  width.  Its  bot- 
tom was  some  60  feet  below  the  surface  of  the  towpath,  and  its  walls  were 
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constructed  o(  cut  stone,  weighing  from  one-half  a  ton  to  two  and  one-half 
tons  each.  Before  proceeding  with  their  work,  the  defendants  erected  two 
derricks  In  the  prism  of  the  canal,  and  located  them  In  auch  manner  that 
their  respective  booms  reached  to  every  part  of  the  wastewelr.  The  larger  of 
these  derricks  consisted  of  a  mast  some  10  or  12  Inches  square,  and  40  feet  In 
length,  with  a  boom  attached  thereto  which  was  of  about  the  same  thickness 
as  the  mast,  but  some  6  feet  longer.  From  8  tn  10  men  were  employed  for 
upwards  of  three  days  In  constructing  Its  foundations  and  placing  the  derrick 
In  proper  position.  When  completed,  the  mast  of  the  derrick  was  stayed  by 
steel  cables  or  guys,  and  the  lifting  was  accomplished  by  means  of  similar 
cables  wound  upon  two  drums,  which  were  placed  at  a  point  some  75  feet  from 
the  bottom  of  the  mast,  and  there  connected  witli  a  horse  power.  One  of 
these  dnuns  was  used  to  raise  and  lower  the  boom,  and  the  other  to  raise  and 
lower  the  load,  which  was  carried  la  a  skip  at  the  end  of  the  botxn.  While 
the  mast  was  lying  upon  the  ground,  four  cables  or  guys  were  attached  thereto, 
and,  after  it  was  raised  Into  proper  position^  these  cables  were  stretched  out 
and  listened  to  Tarloua  objects, — one  to  the  top  of  a  similar  derridc,  ^  feet 
distant;  another  to  a  "dead  man,"  on  the  .west  side  of  the  canal,  and  some 
200  feet  distant;  another  was  extended  south  about  the  same  distance,  and 
anchored  to  another  "dead  man";  and  the  fourth  was  attached  to  an  elm  tree, 
which  stood  about  250  or  300  feet  east  of  the  derrick.  When  the  last-men- 
tioned cable  was  stretched  out,  it  was  found  to  be  of  Insufficient  length  to  reach 
the  tree,  in  consequence  of  which  it  was  spliced  to  another  and  shorter  piece. 
The  derrick  was  completed  and  ready  for  operation  on  Saturday,  the  2&th  day 
of  November,  1896,  and  upon  the  following  Tuesday,  while  a  load  of  stone  was 
being  lifted  in  the  skip,  the  cable  attached  to  the  tree  parted  between  the 
splice  and  the  tree,  In  consequence  of  which  the  derrick  fell,  and  the  plaintiff, 
who  was  a  laborer  In  the  defendant's  employ,  was  stmck,  and  seriously  In- 
jured. BaxSi  further  fticts  as  are  material  to  the  questions  to.  be  considered 
npon  this  review  will  be  stated  in  the  opinion  which  follows: 

Argued  before  HABDIN,  F.  J.,  and  ADAMS,  WHSENJSASf 

SPRING,  and  SMITH,  JJ. 

Gteorge  H.  Harris,  for  plaintiff. 
Josepk  W.  Taylor,  for  defendantB. 

ADAMS,  J.  This  case  has  been  twice  tried.  Upon  the  first  trial 
the  plaintiff  recovered  a  verdict  of  $6,000,  which,  was  set  aside  by  rea- 
son of  the  refusal  of  the  trial  court  to  charge,  npon  the  request  of 
counsel,  that  if  the  cable  in  question  was  reasonably  proper  for  the 
work,  and  broke  because  of  the  manner  in  which  it  was  used  by  the 
men  who  erected  the  derrick,  the  master  was  not  liable.  37  App, 
Dir.  98, 55  N.  Y.  Supp.  1091.  Upon  the  second  trial  the  learned  trial 
justice  directed  a  verdict  for  the  defendants  at  the  close  of  the  evi- 
dence, and  then  ordered  the  exceptions  to  be  heard  by  this  court 
in  the  first  instance.  Manifestly,  therefore,  the  plaintiff  upon  this 
motion  is  entitled  to  every  fact  established,  and  also  to  every  infer- 
ence and  intendment  that  might  fairly  have  been  drawn  therefrom 
by  the  jury.   37  Aj^.  Div.  633,  66  N.  Y.  Supp.  1119. 

The  general  rule  that  it  is  the  doty  of  a  master,  which  cannot  be 
delegated  to  another,  to  exercise  a  reasonable  degree  of  care  in  pro- 
viding his  servant  with  suitable  machinery  and  ai^diaiices,  and  in 
keeping  the  same  in  a  proper  state.of  repair,  is  too  well  estaUlshed  to 
require  the  citation  of  any  authorities  in  its  support;  but  it  is  equally 
well  settled  that  this  requirement  is  satisfied  when  the  master  sup- 
plies adequate  machineiy,  with  all  the  appliances  necessary  and  desir- 
able for  its  adaptation  to  some  particular  purpose,  bat  the  same  be- 
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comes  temporarily  impaired  bj  reason  of  constant  nse,  and  the  im- 
pairment is  of  such  character  as  to  be  easily  and  readily  remedied  by 
the  servant,  a  part  of  whose  duty  it  is  to  attend  to  such  matters. 
Cregan  v.  Marston,  126  N.  Y.  568,  27  N.  E.  952;  Klmmer  v.  Weber, 
151  K  Y.  417,  45  N.  E.  860.  It  is  sometimes  difficult  to  determine 
within  which  of  these  two  rules  a  particular  case  falls,  but  one  distin- 
gniahing  feature  which  is  often  helpful  in  doubtful  cases  is  that  of  sta- 
bility. If  the  implement,  appliance,  or  structure  is  permanent  in  its 
character,  the  duly  of  ^ercising  a  reasonable  d^pree  of  care  in  its 
selection  and  maintenance  is  one  from  which  the  master  cannot  es^ 
cape;  whereas,  if  it  be  portable,  its  erection,  location,  and  operation 
may  be,  and  generally  are,  regarded  as  mere  details  of  the  work, 
which  pertain  to  the  employ^. 

It  is  the  contention  of  the  defendants'  counsel,  and  his  view  ap- 
pears to  have  been  adopted  by  the  learned  justice  before  whom  the 
ease  was  tried,  that  the  derrick  in  question  was  not  a  permanent 
structure,  and  that  consequently  the  more  stringent  of  the  two  roles 
to  which  reference  has  been  made  has  no  ap^cation  to  the  case. 
To  a  limited  extent  this  contention  is  undoubtedly  well  founded; 
for  a  derrick  is  certainly  a  tool  or  implement,  capable  of  being  trans- 
ported from  one  point  to  another,  as  the  exigencies  of  the  particular 
work  to  which  it  is  related  may  require,  and  when  thus  operated  it 
becomes  a  part  of  the  duty  of  those  engaged  upon  the  work  to  ac- 
complish its  removal,  and  to  properly  adjust  the  structure,  as  often 
as  its  location  is  changed.  In  short,  its  entire  management,  in  such 
circumstances,  is  but  a  detail  of  their  work,  and  for  a  failure  to  per- 
form the  same  properly  and  carefully  the  master  is  in  no  wise  liable, 
provided  the  structure  itself,  and  all  the  means  and  appliances  fur- 
nished by  him  for  its  removal  and  operation,  are  suitable  and  ade- 
quate for  the  purpose  for  which  they  are  designed.  Kennedy  v.  Iron 
"Works,  12  Misc.  Eep.  336,  33  N.  Y.  Supp.  630;  Webber  v.  Piper,  109 
m.  Y.  496, 17  N.  E.  216;  Oregan  v.  Marston,  supra;  Watts  v.  Beard, 
18  App.  Div.  243,  45  N.  Y.  Supp.  873;  Johnson  v.  Towboat  Co.,  135 
Mass.  219.  But  whUe  a  derrick  may  be,  and  ordinarily  is,  movable, 
it  is  not  necessarily  so,  and  in  this  particular  instance  it  happened  to 
be  a  structure  of  great  weight,  and  one  which  was  firmly  attached 
to  the  ground  by  means  of  pLu^,  into  which  a  metal  i^te  had  been 
imbedded,  and  these  planks  were  weighted  down  with  heavy  stones. 
Moreover,  it  remained  in  the  precise  place  in  which  it  was  originally 
located  until  the  defendants'  contract  waa  completed,  in  the  month 
of  April  following,  a  period  of  nearly  five  months.  In  view  of  these 
circumstances,  it  is  difficult  to  understand  why  it  was  not  as  perma- 
nent a  complement  to  the  work  the  defendants  ^were  engaged  in 
prosecuting  as  is  a  planing  machine  to  a  lumber  mill,  or  a  tackle 
block  to  a  warehouse;  and,  if  so,  then  it  necessarily  follows  that,  if 
it  was  improperly  constructed,  the  defendants  are  liable.  Dougherty 
T.  Milliken,  26  App.  Div.  386,  49  N.  Y.  Supp.  905. 

Having  reached  this  conclusion,  it  becomes  important  to  consider 
the  cause  of  the  derrick's  fall.  It  seems  that  the  steel  cables  which 
were  used  to  stay  the  mast  were  some  which  had  been  used  by  the 
defendants  while  constructing  a  sewer  in  the  city  of  Rochester,  prior 
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to  their  engagement  in  the  work  in  question.  They  were  five-eighths 
of  an  inch  in  4iameter,  and  were  composed  of  six  strands,  each  with 
nineteen  wires  to  the  strand.  "While  in  use  upon  the  sewer  worb, 
the  outer  surface  of  the  cables  became  somewhat  worn,  and  raanj 
of  the  wires  were  brokra;  but,  upon  the  completion  of  the  sewer, 
the  cables  were  greased,  and  placed  in  the  defendants*  warehonae, 
there  to  remain  until  they  should  be  required  for  some  other  worlc, 
and  when  they  were  taken  down  to  CartersTille  they  were  somewhat 
rusted,  and  the  ends  frayed.  One  of  the  {daintiff's  witnesses,  who 
had  been  in  the  defendants'  employ,  testified  that  they  "appeared 
rusty,  and  as  though  they  had  been  used, — run  over  pulleys.  There 
were  a  great  many  of  the  fine  wires  broken  in  them.  The  cables 
were  slightly  flattened  in  some  places.  There  was  a  large  number 
of  the  small  wires  broken  all  the  way  through  the  cable,  from  end 
to  end.  We  couldn't  handle  the  cables  bare-handed  without  tearing 
our  hands.  They  had  a  uniform  appearance  tbronghout'*  This  wit- 
ness further  testified  that,  when  it  was  discovered  tliat  the  longest 
cable  did  not  reach  to  the  elm  tree,  he,  at  the  suggestion  of  a  son 
of  one  of  the  defendants  who  was  superintending  the  work,  spliced 
on  a  shorter  piece,  which  "was  rusty  and  worn,  and  the  wires  were 
frayed  out,  the  same  as  the  rest.  It  was  very  rufity."  Another 
witness  testified  that  the  cable  broke  between  the  s^ice  and  the 
tree,  and  about  eight  feet  from  the  tree;  that  he  examined  the  break 
after  the  accident,  and  discovered  that  the  broken  ends  were  rusty 
and  worn,  with  little  strands  sticking  out;  that  some  wires  were 
longer  than  others;  and  that  the  break  looked  as  though  tiie  cable 
bud  pulled  apart.  Other  witnesses  testified  that  when  one  of  the 
small  wires  of  a  cable  breaks,  and  rain  and  moisture  get  in,  the  rust 
eats  into  the  wire  and  weakens  it.  Tte  evidence  of  these  witnesses, 
which  wajB  corroborated  to  some  extent  by  that  of  many  others, 
was  sufficient,  we  think,  to  have  required  the  court  to  submit  to 
the  jury  the  question  of  whether  or  not  these  old  cables  were  so 
defective  as  to  render  them  insecure  and  inadequate  for  the  pnt^ 
pose  for  which  they  were  used,  and  consequently  whether  ihe  de- 
fendants, in  thus  using  them,  failed  to  fulfill  the  obligation  which 
rested  upon  them  to  exercise  reasonable  care  and  diligence  to  pro- 
vide the  plaintiff  with  a  safe  place  in  which,  and  suita^e  appliances 
with  which,  to  perform  the  work  required  of  him.  Coughtrv  v. 
Woolen  Co..  56  N.  Y.  124;  Probst  v.  Delamater,  100  N.  Y.  266,  3 
N.  E.  184;  Dougherty  v.  Milliken,  supra;  Baker  v.  Railroad  Co.,  95 
Pa.  211.  In  the  case  last  cited,  an  employ^  of  the  defendant  was 
killed  while  at  work  by  the  breaking  of  a  rope  on  a  derrick  in  use 
by,  and  belonging  to,  the  defendant  It  was  shown  that,  although 
the  rope  in  its  external  appearance  was  sound.  It  had  been  in  use 
for  two  or  three  years,  during  which  time  it  had  been  constantly  ex- 
posed to  the  weather,  and  that  it  was  in  fact  rotten.  In  these  cir- 
cumstances, it  was  held  that  it  was  for  the  jury  to  say  whether  it 
was  negligence  on  the  part  of  the  defendant  to  use  the  rope  for  the 
purpose  it  did.  This  case,  in  many  of  its  features,  is  not  unlike 
the  one  under  review;  and,  if  the  derrick  in  question  is  to  be  re- 
garded as  in  the  nature  of  a  permanent  structure,  we  do  not  see  whj 
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the  principle  upon  which  it  was  decided  is  not  api^icaUe  to,  and  de- 
cisive of,  the  plaintiff's  motion  for  a"  new  trial. 

But  assuming,  as  did  the  learned  trial  court,  that  the  derrick  was 
a  movable  structure,  and  that  the  duty  of  changing  its  location  from 
time  to  time,  as  the  exigencies  of  the  work  required,  and  of  properly 
securing  it  as  often  as  such  changes  were  made,  was  delegated  to 
the  defendants'  employes,  as  under  such  circumstances  It  doubtiess 
might  have  been,  we  do  not  see  how  the  question  of  the  defendants* 
negligence  could  properly  have  been  withheld  from  the  jury;  for, 
even  in  such  a  case,  the  duty  still  rested  upon  the  defendants  to  pro- 
vide reasonably  safe  and  saitable  appliauces  for  removing  and  se- 
curing the  derrick,  and  whether  or  not  this  duty  was  fulfilled  was, 
manifestly,  a  disputed  question.  Had  new  cables  been  furnished  in 
sufficient  quantity  to  secure  the  derrick,  and  had  the  same  been  ap- 
parently perfect  in  their  construction,  the  defendants  would  prob- 
acy have  done  all  tiiat  could  have  been  required  of  than,  and  if, 
under  these  conditions,  an  old  and  worn  cable  had  been  selected  and 
used  by  whomsoever  was  charged  with  tiie  duty  of  erecting  the  der- 
rick,  his  negligence  in  making  the  selection  would  be  that  of  a  co- 
servant,  and  not  of  a  master;  or  if,  under  Like  conditions,  one  of  the 
new  cables  had  broken,  no  liability  would  have  attached  to  the  mas- 
ter. Unfortunately,  however,  for  the  defendants'  contention,  the 
facts  of  the  case  are  quite  different  from  those  we  have  just  as- 
sumed; for  it  is  conceded  that  at  least  seven  old  cables  were  sent 
down  to  Gartersrille  by  the  defendants,  and  the  evidence  of  William 
H.  Vicinns,  one  of  their  principal  witnesses,  is  that  there  was  but 
one  new  one.  This,  he  thought,  was  some  360  feet  in  l^gth,  and, 
if  his  estimate  was  correct,  it  might  possibly  have  sufficed  for  two 
guys.  But  Ransom,  a  witness  for  the  plaintiff,  testified  that  when 
he  was  about  to  use  a  portion  of  this  cable  for  staying  purposes 
he  was  informed  by  Vicinus  and  Sampson,  who  were  superintending 
the  work,  that  it  was  to  be  reserved  for  the  hoisting  apparatus,  and 
tbat  it  was  subsequently  used  for  that  purpose  is  a  fact  concerning 
which  there  is  practically  no  dispute.  In  these  circumstances,  how 
can  it  be  held,  as  matter  of  law,  that  the  defendants  furnished  suit- 
able materials  or  appliances  for  prosecuting  the  work  they  had 
contracted  to  perform?  Had  they  furnished  a  derrick  which  they 
knew  to  be  nnsuitfible  and  unsafe  for  the  purpose  for  which  it  was 
to  be  used,  they  would  be  liable  for  the  consequences  of  their  neg- 
ligence, and  certainly  they  were  under  no  less  obligation  to  furnish 
proper  appliances  to  secure  the  derrick  after  it  had  been  made  ready 
for  operation. 

It  IB  insisted  by  the  learned  counsel  for  the  defendants  that  this 
court  upon  the  former  appeal  virtually  recognized  the  principle  for 
which  he  is  now  contending,  and  in  this  he  is  quite  likely  correct; 
for  the  principle  is  one  which  cannot  be  questioned.  The  difficulty 
arises  from  the  attempt  to  apply  it  to  the  facts  of  this  case  as  they 
now  appear.  We  said  then,  as  we  say  now,  that,  if  the  cables  fu^ 
nished  by  the  defendants  were  reasonably  proper  for  the  purpose 
for  which  they  were  designed,  "the  defendants  are  not  liable  because 
of  the  manner  in  which  they  were  used  by  the  men  in  setting  up  the 
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derrick."  But  whether  or  not  they  were  saitable  was,  nnder  the 
circumstanceB  of  this  case,  aa  we  think,  a  question  of  fact,  to  be 
parsed  upon  by  a  jury.  Oar  conclasion,  therefore,  is  that  the  plain- 
tifTs  exceptions  should  be  sustained,  and  his  motion  granted. 

Plaintiff's  exceptions  sustained,  and  motion  for  a  new  trial  granted, 
with  costs  to  the  plaintiff  to  abide  the  event.  All  concor,  except 
S&UTHi  J.,  who  dissents. 


HAFFBY  T.  LYNCH. 
(Snpreme  Court,  Appellate  Division,  First  Department.  December  22,  1880.) 

SUPFLKHBNTAL  PLEADISeS— CONDITIONS  FOR  FiLINQ. 

Under  Code  Civ.  Proc.  §  M4,  giving  the  right  to  file  rapplemental 
pleadings  upon  snch  terms  as  are  Just  1°  an  action  where  there  had  been 
two  trials,  and  a  reversal  by  the  court  of  appeals,  it  was  Improper  to  require 
a  defendant,  as  a  condition  to  filing  at  a  new  trial  a  supplemental  pleading 
setting  up  new  facts,  to  pay  all  the  accrued  costs;  but  such  condition 
should  be  modified  so  as  to  require  the  defendant  to  pay  only  the  costs 
accruing  after  the  time  when  the  supplMnental  pleading  could  have  bet^n 
filed,  and  to  stipulate  to  waive  all  costs  previously  awarded  her.  if  she 
finally  recovered,  and  to  furtbw  stipulate  that  the  plaintiff,  U  so  advised, 
might  dlscontlnoe  the  action,  without  costs. 

Appeal  from  special  term,  New  York  county. 

Action  by  Mi<^el  H.  Haffey  against  Sarah  Lynch.  Appeal  by  de- 
f^dant  from  the  terras  imposed  as  a  condition  to  allowing  her  to 
serve  a  supplemental  answer.  Modified. 

Argued  before  VAN  BHUNT,  P.  J.,  and  PATTERSON,  O'BRIEN, 
INGBAHAM,  and  McK^UGHUN,  JJ. 

Henry  B.  Anderson,  for  appellant. 
CSiarles  Strauss,  for  respondent. 

IXGKAHAM,  J.  The  situation  in  this  case  is  peculiar.  The  ac- 
tion was  brought  for  the  specific  performance  of  a  contract  for  the 
sale  of  real  estate.  By  the  contract  the  defendant  agreed  to  convey 
a  good  title  to  the  plaintiff,  which  was  to  be  insured  by  a  title  guar- 
anty company.  After  the  execatipn  of  that  contract,  before  the  time 
of  the  comp^tion  thereof,  an  action  of  ejectment  had  been  com- 
menced to  recover  possession  of  the  property  from  the  defendant, 
and  a  lis  pendens  was  filed.  At  the  time  for  the  com^detion  of  the 
contract  tiie  plaintiff  refused  to  acc^  a  deed  without  the  guaranty 
of  title,  and  the  defendant  offered  a  conveyance  without  a  warranty 
or  covenant  against  incumbrance,  which  tiie  plaintiff  refused  to  ac- 
cept. She  then  tendered  to  the  plaintiff  the  amount  which  he  had 
paid  upon  the  execution  of  the  contract,  which  was  also  refused; 
and  the  action  was  brought  for  a  specific  performance,  or,  in  case 
that  could  not  be  decreed,  for  the  recovery  of  the  damages  sustained 
by  the  plaintiff  in  consequence  of  the  breach  of  the  contract  by  the 
defendant.  Upon  the  first  trial  of  that  action,  the  plaintiff  offering 
to  accept  a  deed  of  the  property,  judgment  for  a  specific  performance 
of  the  contract  was  awarded.  IJpon  appeal  to  th.e  general  term  that 
judgment  was  reversed,  and  a  new  trial  ordered.   19  N.  Y.  Supp. 


Digitized  by  Google 


Sup.  Ct.) 


HAFFBT  Y.  LYNCH. 


737 


59.  Upon  the  new  trial  the  oomplaixit  was  dismiSBedf  which  dis- 
miBsal,  on  appeal  to  the  general  tenu,  was  affirmed.  68  Hun,  508, 
23  N.  T.  Supp.  59.  On  appeaX  to  the  coort  of  appeals  this  judgment 
was  reversed;  it  being  there  held  that,  as  it  appeared  upon  the 
trial  that  the  ejectment  action  in  which  titie  lis  pendens  had  been 
filed  had  been  terminated  by  a  jndgment  in  favor  of  the  defendant 
against  the  plaintiff  in  the  ejectment  sait,  the  defendant  could  con- 
vey a  good  title  to  the  property,  and  that  nnder  the  circumstances 
the  plaintiff  was  entitled  to  a  decree  for  a  specific  performance.  14B 
K.  T.  248,  38  N.  E.  298.  This  reversal  by  the  court  of  appeals  was 
in  the  year  1894,  and  nothing  further  seems  to  have  been  done 
in  the  action  nntU  1899,  when  it  was  brought  on  for  the  new  trial 
ordored  the  court  of  appeals.  It  appeared  upon  that  trial  that  a 
new  action  of  ejectment  had  been  commenced  against  the  defend- 
ant to  recover  jwsseasion  of  the  premises  in  auit,  brought  by  the 
same  plaintiff,  and  that  a  new  lis  pendens  had  been  filed  in  such 
action.  Counsel  for  the  plaintiff  objected  to  any  evidence  as  to 
this  new  lis  pendens,  or  the  commencement  of  the  new  ejectment 
suit,  and  that  testimony  was  excluded  by  the  court  upon  the  ground 
that  it  was  not  beaded.  Hie  defendant  then,  with  leave  of  the  court, 
made  a  motion  at  special  tenu  for  leave  to  file  a  supplemental  answer 
alleging  the  commencement  of  this  new  ejectment  suit,  and  the  filing 
of  a  lis  pendens  therein ;  and  that  motion  was  granted  upon  condition 
that  tiie  defendant  should  pay  all  the  costs  of  the  action  up  to  the 
present  time.  The  defendant  appeals  from  so  much  of  this  order 
as  imposes,  as  a  condition  of  the  service  of  a  supplemental  answer, 
the  imposition  of  these  costs.  The  situation  is  peculiar,  in  this: 
tliat  it  is  the  defendant,  the  vendor,  who  apparently  seeks  to  set  up 
by  snpidemental  answer  an  objection  to  her  title  to  the  premises, 
which,  upon  the  record,  the  plaintiff  seems  to  be  willing  to  accept. 
The  court  ot  appeals  held,  in  deciding  this  case,  that: 

"Eqalty  courts,  in  awarding  relief,  generally  look  at  the  conditions  existing 
at  the  (Aoae  of  the  trial  of  the  action,  and  adapt  their  relief  to  those  conditions. 
Tlie  plaintiff  In  an  equity  action,  as  a  general  role,  Should  not  tw  tamed  out  of 
court  on  account  of  any  defense  Interposed  to  his  action,  If  at  the  time  of  the 
trial  the  facts  ate  such  that,  If  he  then  commenced  his  action,  he  would  be 
entitled  to  the  equitable  relief  .sought" 

Thus,  the  court,  on  the  trial  of  this  action,  in  determining  the  re- 
lief to  which  the  plaintiff  would  be  entitled,  was  to  consider  the  situ- 
ation of  the  property  and  the  circumstances  surrounding  the  trans- 
action as  they  appeared  at  the  trial.  The  trial  ju^e  held  that  the 
coort  could  not  consider  a  situation  caused  by  facts  which  had  oc- 
curred after  the  service  of  the  answer,  unless  such  facts  were  alleged 
by  way  of  supplemental  pleading;  and  It  would  seem  for  that  reason 
that  it  was  proper  that  either  party  should  have  been  allowed  to  have 
set  up  by  way  of  supplemental  pleading  the  commencement  of  this 
new  ejectment  action,  and  the  filing  of  the  lis  pendens  therein. 
That  being  so,  the  question  is  then  presented  as  to  whether  the  court 
properly  imposed,  as  a  condition  for  allowing  the  supplemental  plead- 
ing to  be  served,  the  payment  of  all  the  costs  in  the  action,  includ- 
ing all  the  ai^ieids.  By  section  544  of  the  Code  a  right  is  given  to 
61  N.T.a^7 
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either  party  to  liave  each  facts  alleged  by  a  supplemental  pleading 
upon  such  terms  as  are  jost.    The  imposition  of  all  the  costs  in  tbe 
action  npon  thii  defendant  for  allowing  the  service  of  a  sap{demental 
{heading  which  merely  alli^es  a  fact  which  has  occurred  since  the 
filing  of  the  former  pleading,  but  which  would  affect  the  rdief  which 
should  be  granted,  which  had  no  relation  to  the  situation  jMresented 
at  the  time  at  wluch  the  original  contract  was  to  be  performed, — 
there  being  no  fault  of  the  defradant  by  which  the  situatira  of  the 
parties  is  changed, — was  not,  it  seems  to  me,  justified.   This  d^end- 
ant  is  not  asking  to  be  relieved  of  any  default  or  mistake.  The 
defendant  has  been  at  all  times  willing  to  comply  with  the  contract, 
to  the  extent  of  her  ability.  If  the  court  shoidd  decree  specific 
formance  at  tiiis  date,  under  the  circumstances,  it  might  well  be 
that  no  cmts  in  tl^  action  would  be  awarded  against  the  defendant; 
and,  if  the  action  should  be  turned  into  one  to  recover  damages 
against  the  defendant  for  a  breach  of  the  contract,  it  might  well  be, 
considering  the  situation,  that  not  more  than  nominal  damages 
would  be  awarded  against  her,  and  thus  these  coats  would  not  be 
charged  against  her.   On  the  other  hand,  if,  upon  the  trial  of  the 
action,  it  shotild  appear  that  the  plaintiff  was  not  ^titled  to  relief, 
as  the  coBts  would  be  in  the  discretion  of  the  court,  it  mi^^t  well 
be  that  the  court  would  refuse  to  give  the  defendant  costs;  Irat,  at 
any  rate,  this  ap^ication  is  simply  to  present  in  a  proper  way  to 
the  court  upon  the  trial  of  the  action  the  existence  of  a  fact  which 
has  occurred  after  the  d^endant's  former  pleadings,  wh«*e  no  de- 
fault or  mistake  of  the  defendant  is  to  be  excused,  and  wha%,  under 
the  Code,  the  defendant  would  have  a  legal  right  to  have  this  fact 
appear  by  snp^demental  pleadings.   The  failure  of  the  defendant, 
however,  to  apply  for  leave  to  serve  thhi  su{q>lanental  pleading  be- 
fore the  case  was  brought  on  for  the  new  trial,  justified  the  court, 
we  think,  in  imposing  the  costs  of  that  trial,  as  a  condition  for  allow- 
ing the  service  of  a  supplemental  pleading,  vhich  would  inclnde  a 
trial  fee,  and  the  disbursements  of  the  pUdntiff.  We  also  think  that 
the  defendant  should  be  required  to  stipulate  to  waive  all  costs 
which  had  been  awarded  to  her  upon  the  former  appeals  or  the  former 
proceedings  in  the  action,  in  case  she  should  eventually  recov^,  and 
further  stipulate  that  the  plaintiff  may,  if  he  is  so  advised,  discon- 
tinue the  action,  without  costs. 

The  order  appealed  from  should  therefore  be  modified  accordingly, 
without  costs  to  dther  party  oi  this  appeaL  All  concur.* 


ADAMS  V.  TOWN  OF  WHBATFIELD. 

(Suprone  Court,  Appelate  Division,  FonrUi  Departmoit  December  20,  1880.) 

L  OonnTT  Board— AnDiTure  Cuma — Absbbshbiit  Roll. 

Under  the  statute  requiring  tbe  board  of  snperrlsoFB  to  indnde  In  the 
assessment  roll  sach  claims  as  are  allowed  by  them,  the  Inclusion  of  a 
claim  In  such  roll  constitutes  an  audit  tbereot,  though  It  was  Included 
without  bLvestlgatlon,  and  while  an  M>peal  was  peaUng  from  Its  alknr* 
ance  by  a  town  board. 
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3.  SaMB— SBTOPFSb 

Wbere  an  appeal  from  the  audit  of  plaintiff's  dalm  by  a  tioard  of  anpev- 
Tlaon  waji  referred  to  a  committee,  and  plaintiff  appeared  before  the  com- 
mittee at  the  time  of  Its  action  ttaeretm,  on  the  return  of  a  report  disallow- 
ing the  claim  It  was  too  late  to  object  that  the  natter  was  not  properly 
before  the  committee. 
8.  Samb— RBADDrrniQ. 

Where  a  board  of  Bupervlsors  referred  a  claim  which  they  were  required 
to  audit  to  a  c^omnlttee,  but  afterwards  audited  the  claim  themselTea, 
without  investigation,  by  directing  It  to  be  Indnded  on  the  assessment 
roll,  the  adoption  of  the  committee's  report  disallowing  the  claim  was  a 
Talld  reaudl^  though  such  adoption  was  made  without  iarestlgatlon,  and 
without  the  evidence  before  the  committee. 

4.  RuiBDT— Certiorari. 

Where  plalntifF  contends  that  the  action  of  a  board  of  supervlBorB  dis- 
allowing Me  claim  as  constable  on  the  ground  that  he  was  not  legally 
appointed  was  Illegal,  as  collaterally  determliUiig  his  right  to  the  offlce,  hla 
remedy.  Is  by  certiorari,  and  not  by  action. 

McLennan,  J.,  dissenting. 

Ai^)eal  from  judgment  on  report  of  referee. 

Action  by  James  Adams  against  the  town  of  Wheatlleld  for  mon- 
eys collected  under  a  tax  levied  to  pay  jdaintifF's  claim  against  the 
town.  From  a  judgment  on  a  referee's  report  disnussing  plaintiiFs 
complaint,  he  appeals.  Affirmed. 

Tbe  plaintiff  acted  as  constable  of  the  defendant  from  June,  1886,  to  April 
18,  1897.  From  February  24, 1897,  to  April  18th  of  tiie  same  year,  he  rendered 
and  performed  anrlces  as  constaUe  In  criminal  cases  of  the  value,  as  claimed 
by  Um,  of  $3MJS0,  according  to  the  fees  and  compensation  as  fixed  by  law. 
This  account  was  audited  by  the  town  board  of  the  defendant  at  the  sum  of 
9340.50,  and  a  certificate  of  said  audit  was  filed  with  the  town  clerk  and  tbe 
defendant's  snperrlsor  upon  October  9,  1897.  Within  16  days  thereafter,  as 
provided  by  section  lOS  of  the  town  law,  two  taxpayers  duly  filed  a  notice  of 
aiq>eal  from  said  audit  and  allowance  to  the  board  of  snpenrisore  of  tbe  county. 
Upon  November  28,  1887,  a  reaolutioa  was  passed  by  the  board  of  supervisors 
authorizing  the  committee  on  constables*  accomits  to  Investigate  the  claims 
of  the  plaintiff  and  one  Loveland  for  fees  and  services  as  ctmstables.  Upon 
December  22d  the  board  directed  the  assessment  roll  to  be  made  up,  and 
Indnded  therein  as  a  charge  against  the  town  of  WheatSeld  this  claim  of  the 
plain  tier  as  audited  by  the  town  board.  Upon  January  20,  1888,  the  commit- 
tee on  constables'  accounts  reported  to  the  board  that  tbe  accounts  of  tbe 
plaintiff  be  disallowed,  for  the  reason  that  he  was  not  legally  api>ointed  con- 
stable, and  upon  tbe  further  ground  of  fraud.  This  report  was  by  the  bcmrd 
upon  that  day  adopted.  Upon  January  25th  the  committee  made  a  further 
report.  Itemizing  the  accounte  of  the  plalntlfF,  and  In  and  by  which  r^rt  all 
accounts  of  said  Adams  are  stated  as  being  disallowed,  nils  report  of  the 
committee  was  by  the  board  adopted.  The  moneys  were  collected  by  the  col- 
lector mider  the  tax  levy,  which,  however,  he  refused  to  pay  over,  and  this 
action  Is  brought  against  the  defendant  town  for  these  moneys. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  McLENNAN, 
SPRING,  and  SBmH,  J  J. 

Bichard  Otowl^,  for  appellant. 
A.  J.  PremtiB,  for  reqwudent. 

SMITH,  J.  Upon  the  appeal  by  the  taxpayers  from  the  andit  of 
plaintiff's  claim  by  the  town  board,  the  supervisors  were  required 
to  an^t  anew  his  account  The  statute  provides  that  "such  part  of 
said  accounts  aa  the  board  of  supervisors  shall  allow  shall  be  as- 
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sesaed  and  collected  the  same  ae  other  town  charges."  The  appel- 
lant maintains  that  the  act  of  the  board  upon  the  22d  of  December, 
in  directing  that  this  account  be  included  in  the  tax  roll,  constituted 
an  audit  of  the  claim.  The  claim  of  the  defendant,  however,  is: 
First,  that  to  include  this  item  in  the  tax  roll  did  not  constitute  an 
audit  of  the  claim;  secondly,  if  this  may  be  deemed  to  constitute  an 
audit  of  the  claim,  the  board  has  reconsidered  and  rescinded  the 
same  by  the  adoption  of  the  report  of  the  committee  upon  Janaary 
20th,  which  report  provided  for  the  disallowance  of  this  claim.  We 
think  that  the  account  was  andited  when  it  was  included  in  the  tax 
roll.  The  board  was  only  authorized,  under  the  statute,  to  include 
in  that  tax  roll  such  part  of  that  account  as  it  allowed.  That  audit 
wag  made  without  investigation,  and  was  an  irr^^lar  audit.  Until 
corrected,  however,  it  waa  a  binding  aodit.  Upon  NoTonber  23d  the 
accounts  of  the  jdaintiff  were  sent  to  a  committee  for  investigation. 
Upon  January  20th  that  c6mmittee  reported  to  disallow  this  ac- 
count for  which  this  action  is  brought.  It  is  true  that  no  formal  reso- 
lution was  passed  rescinding  the  audit  of  December  22d.  The  adop- 
tion, however,  of  the  report  of  the  committee  that  this  account  be 
disallowed,  of  itself,  operated  as  a  rescission  of  that  audit  of  Decem- 
ber 22d  by  the  board,  and  as  a  reaudit  aud  disallowance  of  the  plain- 
tiffs claim.  After  such  disallowance  the  collector,  although  the 
moneys  had  been  raised  tiierefor,  had  no  authtrnty  to  pay  the  same 
to  the  plaintiff,  and  the  jdaintiff  has  no  cause  of  action  against  the 
town  therefor. 

It  is  contended  by  the  appellant,  first,  that,  after  the  appeal  taken 
by  the  taxpayers  from  the  audit  by  the  town  board  of  the  plaintiff's 
account,  the  town  clerk  did  not  transmit  the  account  to  ihe  board 
of  supervisors,  to  be  audited  and  allowed  by  them,  until  December 
6th;  that  the  resolution  sending  to  the  committee  on  constables'  ac- 
counts the  accounts  of  the  plaintiff  for  investigation  was  passed 
upon  November  2Sd;  that  this  account,  theref(we,  was  not  before 
the  committee,  and  they  had  no  power  to  act  thereupon.  That  this 
account  was  investigated  by  that  committee  Is  not  disputed.  That 
the  plaintiff  and  his  attorn^  appeared  before  the  committee  apon 
that  investigation  is  not  questioned.  The  plaintiff  has  acquiesced 
in  the  consideration  by  this  committee  of  this  account.  Afta  the 
report  disallowing  the  account,  the  objection  comes  too  late  tiiat  it 
was  not  properly  before  them  for  consideration. 

It  is  further  insisted  by  the  appellant  that  the  mere  adoption  by 
the  board  of  supervisors  of  the  report  of  a  committee  does  not  con- 
stitute an  audit  or  disallowance  of  the  plaintiffs  claim.  That  it  was 
understood  to  be  such  an  audit  and  disallowance  by  the  supervisors 
themselves,  we  have  no  doubt.  Their  intention  is  the  ultimate  fact 
to  be  ascertained.  That  this  was  a  legal  expression  of  their  inten- 
tion wonld  seem  evident,  both  upon  principle  and  authority.  la 
People  v.  Gallup,  12  Abb.  N.  C.  74,  it  is  held  that  legislation  may  be 
in  the  form  of  a  resolution  reported  by  a  committee,  and  adopted  by 
a  vote  of  the  board  in  passing  upon  the  report.  We  are  satisfied 
that  the  board  has  expressed  ^ectuaUy  its  intention  to  reaudit  and 
disallow  the  plaintiffs  account. 
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The  ai^iellant  further  urges  that,  after  having  once  audited  this 

account,  the  board  is  without  power  to  reconsider  its  action  and 
reaudit  the  same.  This  objection  woiUd  seem  to  be  answered  by 
the  authority  of  People  v.  Board  of  Sup'ra  of  Broome  Co.,  65  N.  Y. 
222.  It  is  there  held  that  "a  board  of  supervisors  has  power  to  re- 
scind a  resolution  auditing  and  allowing  a  claim  against  the  county, 
upon  discovery  of  mistake  or  error." 

It  is  again  objected  by  the  appellant  that  the  adoption  of  the  re- 
port of  this  committee  was  ill^ai  as  a  reaudit,  because  the  evidence 
taken  before  the  committee  was  not  before  the  board,  and  that  it 
could  not,  therefore,  legally  act  upon  the  report  of  the  committee. 
Whether  or  not  this  action  of  the  board  constituted  a  lawful  audit 
and  disallowance  of  the  plaintiff's  claim,  it  operated  as  a  rescission 
of  its  action  in  allowing  the  claim  theretofore.  The  reaudit  was 
just  as  regular  and  just  as  valid  as  was  the  original  audit  when  this 
account  was  included  in  the  tax  roll.  It  was  so  included,  without 
investigation  or  examination,  while  an  appeal  was  pending.  We 
have  held  that  it  neverthelesB  constituted  an  audit,  until  it  was  cor* 
rected,  either  the  order  of  the  court,  or  voluntarily.  By  the  same 
reasoning,  the  final  action  of  the  board  in  adopting  the  report  of 
this  committee  constitutes  a  reaudit  and  disallowance  of  this  claim. 
If  the  reaudit  is  irregular,  it  can  be  corrected  by  a  writ  of  mandamna 
to  compel  them  properly  to  reaudit  the  claim. 

It  is  once  more  urged  that,  if  this  can  be  held  to  be  a  reaudit,  it 
is  illegal,  as  a  trial  of  the  title  to  an  office  collaterally.  But  the 
learned  referee  has  pointed  out  that  the  correction  of  such  an  error 
ia  through  certiorari,  and  not  bj  action.  These  views  rrader  un- 
necessary a  discussion  of  the  other  questions  raised  by  counsel,  fud 
lead  to  an  affirmance  of  the  jodgment  entered  npon  the  report  of  the 
referee. 

Judgment  affirmed,  witii  costs.  All  concur,  ezc^t  McLBNNAN, 
J.,  who  dissents. 


BYRNE  T.  NYE  &  WAIT  CABPBT  OO. 
(Supreme  Court,  Appellate  Dlvfsioo,  Fourth  Department.   Deconber  29,  1899.) 

1.  Master  and  Sbrtant— Fencino  Dahobroub  Macbinert. 

The  statute  (Laws  ISSG,  c.  408,  <  8.  as  amoided  LawB  1892.  c.  678) 
reqnlring  the  owner  of  anr  factory  to  "properly  guard  machinery  ot  every 
description"  does,  not  require  every  machine  to  be  fenced,  but  only  those 
which,  In  reasonable  anticipation,  may  be  a  sonice  of  danger. 

3.  Save. 

It  was  not  within  the  reasonable  expectation  of  an  employer  .that  a  child 
should  attempt  to  adjust  material  passing  tfaroui^  a  swiftly-inoving  ma- 
chine, which  was  In  no  way  connected  with  the  child's  work  In  anotbw 
part  of  the  factory. 

Aiqpeal  from  trial  term,  Cfeyuga  county. 

Action  by  Joseph  C,  Byrne  against  the  Nye  &  Waif  Carpet  Com- 
pany. From  a  judgment  dismissing  the  complaint,  pIainti£F  appeals. 
Affirmed. 

Upon  the  30th  day  of  January,  1684,  Bllsabetii  M.  Byrne,  a  dangbter  of  the 
plalatlfT,  an  infant  then  between  IS  and  16  yean  of  age,  while  in  the  employ 
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of  tbe  defendant  company,  was  Injured  hj  having  four  flngera  of  her  left  hand 
cot  off  by  one  of  tbe  machines  In  the  defendant's  factory.  One  of  the  puipoaea 
of  this  machine,  which  was  called  a  "shearing  machine."  was  to  trhn  and  cat 
the  oap  oEF  from  carpets  after  they  were  manafactured,  and  for  that  pmrpose,  as 
spears  from  the  photograph  in  the  printed  case,  some  knives  were  placed 
opon  a  cylinder  at  the  top  of  the  machine.  The  cylinder,  including  the  knlTcs, 
was  about  five  tncbes  In  diameter.  Tbe  plalntlfTs  daughter  was  employed  In 
another  part  of  the  room  In  which  was  placed  this  machine,  and  had  been 
there  fOT  about  six  montba.  Her  business  was  to  pick  the  carpets,  and  dam 
them.  If  there  were  any  loose  threads  or  holes.  There  were  a  number  of  girls 
engaged  with  her  In  the  same  occupation.  The  work  which  slie  was  employed 
and  directed  to  perform  was  not  a  dangerous  work,  and  was  In  no  way  con- 
nected with  these  machines.  These  machines  were  run  by  men  who  were 
fully  acquainted  with  their  working.  At  noon  upon  the  day  In  question,  about 
a  qtiarter  before  1,  the  machinery  was  started  in  motion.  It  was  not  then 
the  duty  of  the  person  In  charge  of  the  machine  to  be  at  his  post  Then  -was 
a  carpet  In  the  machine,  which  was  being  run  through,  and,  as  the  plalntlfTs 
daughter  passed  the  machine,  she  noticed  that  the  carpet  was  drawn  in  such 
a  way  as,  if  not  adjusted,  would  result  in  its  damage.  She  thereupon  under- 
took to  press  out  the  crease  or  to  pull  the  carpet  so  that  It  would  run  throngh 
the  machine  properly.  In  so  dohig  her  fingers  were  drawn  into  these  knlvea, 
and  the  injury  was  sufitered. 

Argued  before  HABDIN,  P.  J.,  and  ADAMS,  McLENNAJJ, 
SPEDJG,  and  SMITH,  JJ. 

John  YAq  Sickle,  for  appellant. 
William  H.  Harding,  for  respondent. 

SMITH,  J.  The  first  proposition  which  the  plaintiff  mast  establish 
in  order  to  recover  is  that  the  defendant  has  been  guilty  of  negli- 
gence. It  could  make  little  difference  if  the  cylinder  at  the  top  of 
the  machine  had  knives,  or  was  simply  a  roller  to  press  the  carpet. 
It  would  have  been  equally  dangerous,  and  would  hare  crushed  the 
Angers  of  the  employ^,  instead  of  cutting  them  off.  By  section  8  of 
chapter  409  of  the  Laws  of  1886  as  thereafter  amended  by  Laws 
1892,  c.  673,  it  is  required  that  the  owner  of  any  manufactnring  es- 
tablishment shall  "properly  guard  machinery  of  every  description.'* 
It  is  claimed  by  the  plaintiff  that  the  failure  to  place  guards  before 
these  knives  is  a  violation  of  that  act.  But  this  cylinder  upon  which 
were  these  knives  was  out  of  the  way  of  every  one  who  did  not 
recu:h  over  to  it.  It  was  obviously  dangerous  to  handle.  It  does 
not  appear  that  in  the  ordinary  operation  of  the  machine  any  work 
was  to  be  done  in  proximity  to  these  knives,  nor  that  it  was  re- 
quired to  be  operated  in  any  such  way  as  to  imperil  the  operator. 
The  statute  does  not  require  every  machine  to  be  fenced  in.  It 
does  not  mean  that  all  knives  which  may  possibly  be  reached  in  a 
machine  must  be  guarded.  The  law  requires  to  be  guarded  those 
parts  of  machinery  which,  in  reasonable  anticipation,  may  be  a 
source  of  danger  to  the  operatives.  It  was  not  within  reasonable 
anticipation  that  a  child  at  work  in  a  different  part  of  the  factory 
^ould  be  att^pting  thns  to  adjust  a  carpet  in  a  swiftly-moving 
machine,  which  was  in  no  way  connected  with  her  work.  As  far  as 
appears  from  the  evidence  in  this  case,  therefore,  this  machine  was 
jvoperly  guarded,  and  the  defendant  is  chargeable  with  no  fanlt 
which  can  give  to  the  plaintiff  a  cause  of  action. 
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We  have  examined  the  exceptions  to  which  the  appellant  has  di- 
rected oar  attention,  and  hare  found  none  which  can  affect  the  niain 
qnestion  in  thia  case  upon  which  this  appeal  is  decided. 

We  think  the  judgment  should,  therefor^  be  affirmed.  Judgment 
affirmed,  with  costs.  All  concur. 


OASTLE  T.  BELL  TEI^.  CO.  OF  BUFFALO  et  ol. 

(Snpnme  Ooort,  Special  Term,  Uonm  Ooonty.  December,  1890.) 

IvjUNcnoK— Nbcbsbitt  to  Show  Pecdniaby  Dahaos — Umobbobouhd  Gov- 
DUrra— TBI3PH0NK  CouPANT— Trespass. 

Plaintiff,  who  did  not  claim  to  own  the  fee  to  the  center  of  the  atreet, 
alleged  In  bis  complaint  that  the  constractlMi  In  front  of  his  premises  of 
an  underground  conduit  for  the  placing  of  defendant's  telephone  wires 
therein  would  prejudice  bis  rights,  and  be  a  continuing  trespass  upon  bis 
property,  but  failed  to  set  up  any  pectmlary  damage  to  result  therefrom. 
A not  a  sufficient  sbowing  upon  wblch  to  base  an  l&Jnnctton  restraining 
the  conatruction  of  such  conduit 

Motion  to  diasolTe  an  injunction  granted  to  Wilmot  Oaatle  against 
tiie  Bell  Tidephone  Company  of  Buffalo  and  others.  Motion  granted. 

Satterlee,  Yeoman  &  Taylor,  for  plaintiff. 

John  A.  Barhite  and  Thomas  Raines,  for  defendants. 

DAVT,  J.  TbiB  is  a  motion  to  dissolve  the  temporary  injunction 
granted  herein  on  the  14th  day  of  November,  1899,  restraining  the 
d^endant  the  Bell  Tele^^one  Company  of  Buffalo  from  digging  up 
tlie  earth  in  front  of  the  plaintiff's  premises  on  Oxford  street,  and 
from  laying  its  conduit  under  the  surface  of  the  street.  In  1883 
the  Bell  Telephone  Company,  which  had  been  duly  incorporated  un- 
der the  laws  of  this  state,  obtained  permission  from  the  common 
council  of  the  city  of  Rochester  to  erect  poles  in  many  of  the  prin- 
cipal streets  of  said  city,  including  Oxfonl  street,  and  to  string  its 
wires  thereon,  which  poles  and  wires  it  has  continued  to  ase  for 
the  purposes  for  which  it  was  incorporated.  In  1888  controversies 
and  litigations  arose  between  the  city  of  Bochester  and  the  Bdl 
Telephone  Company,  which  were  finally  settled  by  a  contract  in  writ- 
ing between  the  city  and  the  telephone  company.  This  contract 
granted  to  said  company  permission  to  maintain  its  poles  and  wires 
in,  along,  and  upon  the  public  streets,  avenues,  and  places  within 
said  city,  and  to  substitute  in  place  thereof  at  least  one-half  mile  of 
nnderg^oand  conduits  in  each  year,  and  to  place  its  wires  therein, 
under  the  supervision  of  the  executive  board  or  the  common  council 
of  said  city.  It  appears  that  the  telephone  company  has  60  miles  of 
polM  strung  with  wires,  and  has  constructed  27  miles  of  conduits  for 
the  use  of  Itself  and  the  city  of  Rochester,  in  pursuance  of  said  con- 
tract. There  were  a  number  of  interesting  questions  raised  and  ar- 
gued upon  this  motion,  which  I  do  not  deem  it  necessary  at  this 
time  to  discuss,  for  the  r<ea8<»i  that  many  of  these  qqestions  affect 
the  city  of  Bochester,  which  is  not  a  party  to  this  action.  Ths  pria- 
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cipal  question  for  consideration  upon  this  motion  is  whether  there 
has  been  an  interference  with  the  plaintiff's  property  rights  to  his 
actual  prejudice  and  damage.  The  {daintiff  does  uot  claim  to  own 
the  fee  to  the  center  of  the  street,  nor  does  he  claim  any  actual  dam- 
age, but  he  alleges  in  his  complaint  that  the  construction  ot  the 
conduit  in  front  of  his  premises  will  prejudice  his  rights,  and  will 
be  a  continuing  trespass  upon  his  property.  It  is  oi^ed  by  the 
learned  counsel  for  tie  plaintiff  that  it  is  not  necessary  that  the 
c(nnidaint  upon  which  the  injunction  was  granted  should  show  auj 
pecuniary  damage  to  his  property,  and  that  the  court  must  not  dis- 
solve the  injunction  where  the  rights  of  the  plaintiff  are  invaded, 
even  if  the  damages  cannot  be  measured  by  a  money  standard.  I 
am  inclined  to  think  that  the  plaintiff's  contention  is  in  conflict  with 
the  authorities  in  this  state.  However  plausible  the  argument  which 
is  advanced,  and  wiiich  rests  upon  the  general  notion  that  the  right 
to  the  injunction  is  not  to  be  determined  by  the  extent  of  tbe  dtun- 
age,  I  think  that,  where  the  gist  of  the  action  is  an  actual  damage 
to  the  property,  and  where  actual  <temages  are  not  alleged  in  the 
complaint,  the  court  is  at  liberty  to  disregard  the  mere  technical 
trespass,  and  refuse  the  injunction.  It  has  been  repeatedly  held 
that  the  granting  or  refusing  of  equitable  relief  by  way  of  injonc- 
tion  depends  to  a  great  extent  upon  the  particular  facts  in  each  case, 
and  tiiat  a  court  of  equity  is  not  bound  to  issue  an  injunction,  when 
it  will  produce  great  public  or  fwivate  mischief,  merely  for  the  pur- 
pose of  preventing  a  technical  trespass.  McHenry  t.  Jewett,  90  N. 
Y.  68;  WorpaBer  v.  Brown,  149  Y.  173,  43  N.  E.  624.  It  was  beld 
in  KcHenry  v.  Jewett,  supra,  that  a  mere  allegation  In  the  com- 
plaint of  serious  or  irreparable  injury  apprehended  or  threatened  to 
one's  property,  not  supported  by  facts  or  circumstances  tending  to 
justify  it,  is  insufficient  to  authorize  a  temporary  injunction.  It  is 
true  that  allegations  of  damages  are  not  necessary  in  the  sense  that 
the  amount  which  the  plaintiff  should  receive  enters  into  the  det^ 
mination  of  the  ri^t  to  equitable  relief,  but  damages  are  necessary 
in  order  tiiat  the  court  may  determine  whether  they  are  of  such 
substance  as  to  warrant  it  in  granting  an  injnncticHi.  The  role  has 
often  been  stated  that  a  court  of  equity  ought  not  to  issue  an  injunc- 
tion, where  it  will  produce  great  public  or  private  mischief,  for  tiie 
purpose  of  protecting  a  technical  or  unsubstantial  right. 

In  Jerome  v.  Boss,  7  Johns.  Ch.  315,  Chancellor  Kent,  in  discussing 
the  practice  of  granting  injunctions  in  trespass,  says: 

"I  do  not  tblnb  It  advisable,  upon  any  principle  of  justice  or  policy,  to  Intro- 
duce the  chancery  remedy  as  Its  substitute,  except  In  strmg  and  agKravated 
Instances  of  treepaBs,  which  go  to  the  destruction  of  the  inheritance,  or  where 
the  mischief  Is  remediless." 

He  says: 

"I  do  not  know  a  case  in  which  an  Injunction  has  been  granted  to  restrain 
a  trespasser  merely  because  he  was  a  treapaaaer,  wlfibout  showing  tbat  the 
property  Itself  was  of  peculiar  value,  and  could  not  well  admit  of  dne  recom- 
pense, and  would  be  destroyed  by  repeated  acts  of  trespass." 

In  speaking  of  the  lesolts  of  deoidons  in  England  and  in  tids  state, 
he  sajni: 
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"These  cases  all  show  that,  In  respect  to  acts  of  trespass  committed  upon 
land,  oTen  by  persons  In  a  public  trust,  under  color  of  law,  tbe  court  baa  not 
Interfered  by  Injunction,  unless  where  the  trespass  was  pvoianent,  as  well 
aa  grleTons,  or  went  to  destroy  the  value  of  the  property  to  the  owner.  It  la 
not  sufficient  that  the  act  be  stmply,  per  ae,  a  trespass,  but  It  must  be  a  case 
of  mischief,  and  of  irreparable  ruin  to  the  property  In  the  character  In  which 
It  has  been  enjoyed." 

In  OTleaiy  v.  BaUroad  Co.,  148  N.  Y.  353,  42  N.  E.  1064,  Judge 
Gray  said: 

"There  are,  of  course,  the  facts  that  the  defendants  have  come  Into  tbe 
street,  and  that  they  have  appropriated  certain  easements  appurtenant  to  tbe 
abutting  property,  without  making  compensation  therefor,  or  offering  to  do 
bo:  but  the  trespass  (to  use  a  term  now  somewhat  commonly  applied  to  these 
InTasiouB  of  easements)  was  merely  technically  such,  and  caused  no  actual 
damage." 

At  page  366, 148  N.  Y.,  and  page  1064,  42  N.  E.,  he  said: 

**Where  damages  are  nominal,  the  court  should  not  assume  cognizance  of  the 
trespass,  and  lay  tbe  Interdict  of  an  Injunction." 

The  conrt  held,  in  substance,  that  an  injunction  should  not  be 
granted  at  the  suit  of  an  abutting  owner  on  proof  of  the  wrongful 
appropriation  of  the  easements  of  light  and  air  and  access,  where 
iriaintiff  failed  to  show  any  substantial  pecuniary  damage  to  his 
property,  or  loss  snfitered  by  reason  of  the  defendant's  acts.  In 
the  case  at  bar  there  is  no  allegation  in  the  complaint  that  the  plain- 
tiff's eaeements  of  light,  air,  or  access  to  his  premises  are  or  will 
be  interfered  with  on  account  of  the  acts  of  the  defendant. 

In  Boyle  v.  Railway  Co.,  136  N.  Y.  505,  32  N.  E.  1008,  it  was  held 
tiiat,  while  the  action  assumes  an  equitable  form,  and  is  sustained 
npon  equitable  principles,  it  is  impossible  to  lose  sight  of  the  fact 
that  its  main  purpose  and  object  is  to  recOTer  the  damages  to  the 
plaintifl^B  property,  and  the  proof  of  damages  was  an  indispensable 
element  of  the  plaintiff's  case,  as  it  cannot  be  supposed  that  a  conrt 
of  equity  would  entertain  jurisdiction  to  restrain  a  trespaaa  that 
was  not  shown  to  have  produced  any  damage  or  loss  to  ^intiff. 
Gray  v.  Railway  Co.,  128  N.  Y.  499,  28  N.  E.  498. 

I  am  unable  to  discover  any  features  in  this  case  which  appeal 
to  the  conscience  of  a  court  of  equity.  The  defendant  had  permis- 
sion from  the  municipal  aulhoritieB  to  erect  its  poles  and  construct 
its  wires  in  Oxford  street;  also  to  remove  the  wires,  and  place  them 
in  a  conduit  under  the  surface  of  the  street.  The  laying  of  this 
conduit  will  not  interfere  with  any  of  the  easements  in  tite  street 
which  the  plaintiff  is  entitled  to  enjoy.  It  will  not  obstmct  the 
light,  or  the  free  circulation  of  the  air,  or  accras  to  his  itemises. 
The  plaintiff  does  not  claim  that  the  taking  down  of  the  defendant's 
wires,  strung  upon  poles,  and  putting  them  in  a  conduit  under  the 
surface  of  the  street,  would  depreciate  the  rental  value  of  his  prop- 
erty. It  is  a  well  known  fact  that  unsightly  telephone  and  telegraph 
poles  are  erected  in  our  public  streets  and  strung  with  a  network 
of  wires,  and  whenever  the  companies,  in  good  faith,  endeavor  to 
place  their  wires  in  conduits  in  the  ground,  and  to  remove  the  poles 
from  the  streets,  they  should  be  permitted  to  do  so  nnder  proper  ma- 
nicipal  regnlations.   These  wires  are  comparative  harmless  under 
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the  Bnrface  of  the  streets,  bat,  if  they  are  permitted  to  remain  on 
poles,  they  are  liable  to  break,  and.  If  charged  with  a  current  of 
electricity,  they  may  endanger  the  lives  of  those  who  are  compelled 

to  travel  in  the  streets  or  upon  the  sidewalks.  It  seems  to  me  that 
public  and  private  interests  would  be  greatly  promoted  by  the  change. 

I  am  of  the  opinion  that  the  facts  alleged  in  the  complaint  were 
not  sufficient  to  authorize  the  granting  of  the  injunction.  The  mo- 
tion, therefore,  to  dissolve  the  injunction,  must  be  granted,  but  with- 
out costs. 


PEOPLE  ex  reL  BARRT  T.  KELLER  et  al. 
(Supreme  Court,  Trial  Term,  New  York  County.  December  27.  1899.) 

1.  HoNiciPAL  CoRPORATroNB— Officers— Evidence  of  Appointment— Rkcobd. 
A  resolution  appolntlog  plaintiff  morgue  keeper  was  passed  by  the  board 
of  commissioners  of  charities  and  corrections,  but  no  record  thereof  was 
entered  In  the  record  of  the  day's  proceedli^  no  commlsidoD  or  writing 
was  Issned  to  him,  nor  were  any  serrlces  performed  by  him.  On  the  soc- 
cesslon  of  a  new  board,  It  refused  to  recognize  him  as  being  sndi  officer. 
Heia,  that  there  had  been  no  appointment,  and  plaintiff  conid  not  maintain 
action  for  relnstatenieat 

9.  Same. 

The  position  of  morgue  keeper,  being  one  of  public  trust,  wltb  a  fixed  sal- 
ary, and  certain  continuous  duties,  which  are  not  menial,  is  a  public  office, 
within  the  rule  requiring  an  apptdntment  thereto  to  be  evidenced  by  a  writ- 
ing. 

Mandamus  by  the  pec^Ie,  on  the  relation  of  William  J.  Barry, 
against  John  W.  Keller  and  others,  as  commissioners  of  public  chari- 
ties, to  compel  them  to  reinstate  relator  to  the  position  of  morgae 
keeper.  Dismissed. 

Langbein  Bros.  &  Langbein,  for  relator. 

John  Whalen  and  CSias.  Blandy,  for  defendants. 

McADAM,  J.  The  facts,  as  far  as  material  to  the  questions  de- 
cided, are  that  the  relator,  a  veteran  and  honorably  discharged  sol- 
dier of  the  Civil  War,  passed  a  civil  service  examination  for  the 
position  of  morgue  keeper  in  the  city  of  New  York;  that  on  Decem- 
ber 30,  1897,  ids  name  was  presented  to  the  then  commissioners  of 
charities  and  correction  for  appointment  to  tiiat  position,  and  the 
board  on  that  date  passed  a  resolution  appointing  him  to  the  place. 
The  board  preserved  a  record  of  its  proceedings,  including  those  had 
at  the  meeting  of  December  30th,  but  the  resolution  ai^inting  the 
relator  nowhere  appears  therein.  No  certificate  of  appointment  was 
given  to  him.  The  term  of  ofllce  of  the  then  commissioners  of  diari- 
ties  and  correction  expired  December  31,  1897;  and  Mr.  K^ler  and 
his  associates,  the  respondents,  took  office  as  commissioners  of  chari- 
ties January  1, 1898,  under  appointment  by  the  mayor,  acting  ander 
the  authority  of  the  Greater  New  York  charter  (Laws  1897,  c.  378, 
§§  118,  658);  Mr.  Keller  having  been  appointed  for  the  twrongfaa  of 
Manhattan  and  the  Bronx.  When  Mr.  Keller  assumed  ofBce,  he  de- 
clined to  recognize  the  relator,  because  he  held  no  certificate  evi- 
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dcncing  hia  a^intment  as  morgue  keeper,  and  nothing  could  be 
found  in  the  minutes  w  {voceedinga  of  the  commissioners  of  chari- 
ties and  Gocvection  shmi^ig  the  r3ator*s  ai^ointment,  and  he  had 

rendered  no  appreciable  serrices;  so  that  there  was  notiiing  from 
which  even  an  inference  of  recognition  by  the  municipal  authorities 
can  be  inferred.  The  matter  comes  before  the  court  on  the  trial  of 
issues  raised  in  proceedings  commenced  by  alternative  mandamus, 
hj  means  of  which  the  plaintiff  seeks  reinstatement  to  the  aforesaid 
position  of  morgue  keeper,  with  the  salary  belonging  to  the  office. 

The  first  and  only  question  necessary  to  be  considered  is  whether, 
under  the  circumstances,  the  relator  was  ever  legally  ai^inted  to 
the  office;  for,  if  he  was  not.  It  is  idle  to  discuss  the  propriety  of 
reinstatement.  The  controlling  authorities  hold  that  an  appoint- 
ment to  public  office  must  be  in  writing  (Mechem,  Pub.  Off.  §  115; 
Throop,  Pub.  Off.  §§  86,  87;  People  v.  Murray,  70  N.  Y.  521),  or  in  the 
form  of  a  resolution  of  the  appointing  board  duly-entered  in  its  rec- 
ords (People  V.  Stowell,  9  Abb.  N.  C.  456).  Among  other  reasons  for 
the  rule  is  that  the  appointment,  until  put  in  writing  and  delivered 
to  the  appointee,  or  entered  in  the  official  records,  is  subject  to  recon- 
Bideration,  alteration,  and  recall  by  the  appointing  power,  and  that 
it  may  be  made  on  conditions  as  to  term  and  nature  of  service,  com- 
pensation, etc.,  all  of  which  might  require  to  be  definite  and  pre- 
cise, to  meet  public  exigencies,  appropriations,  and  the  like.  In  Feo- 
T.  Murray,  70  N.  Y.  524,  the  court  said: 

**Xt  would  be  nufortnnate  If  the  tiUe  to  ofSce  of  one  upon  whoae  official  acts 
public  Interefrts  and  private  rights  hinged  did  or  could  be  made  to  depend  upon 

tbe  verbal  declarations  and  statements  of  the  person  having  the  power  to  make 
tbe  appolDtmeot,  to  be  proved  by  parol,  and  liable  to  be  forgotten,  misunder- 
stood, or  misreported,  subject  to  all  tbe  contingencies  and  Infirmities  which  arc 
Incident  to  verbal  evidence,  or  evidence  by  parol,  so  pregnant  with  mischief 
and  misfortune  as  to  have  led  to  the  enactment  of  the  statute  of  frauds.  It 
will  not  be  presumed  that  the  legislature,  while  making  void  contracts  Involv- 
ing trifling  pecuniary  Interests,  unless  evidenced  by  some  writing,  Intended  that 
Important  dvU  oflloea  should  be  conferred  without  a  conunlaslon  or  any  writ- 
ing, bat  sbnply  by  a -verbal  statement  of  an  Individual,  In  any  form  which  by 
tbe  bystanders  should  be  understood  as  expressing  a  present  Intent  to  make 
tbe  appointment;  and  a  liberal  Interpretation  will  be  given  to  the  statutes  hair- 
ing upon  tbe  subject.  If  necessary  to  avoid  any  sncb  conclusion." 

The  objections  made  by  the  court  in  that  case  to  the  reception  of 
oral  evidence  in  such  matters  are  exemfdified  in  this  proceeding  by 
the  circumstance  that  the  relator  supposed  the  salary  to  be  f  1,000 
a  year,  having  bo  sworn  in  his  petition,  while  at  the  trial  he  was  com- 
pelled to  amend  by  stating  the  same  to  be  f600  per  year;  and  even 
this,  to  an  extent,  at  least,  is  left  to  inference.  The  position  to  which 
the  relator  claims  to  have  been  appointed,  and  seeks  reinstatement, 
was  an  office,  witliin  the  meaning  of  the  authorities;  for  the  em- 
ployment was  in  a  position  of  public  trust,  not  transient,  occasion^, 
or  accidental,  and  the  salary  fixed  was,  as  he  claims,  by  the  year, 
^e  position  was  certainly  not  a  menial  one,  sndi  as  a  janitor  or 
servant;  nor  was  the  incumbent  a  per  diem  laborer,  whose  employ- 
ment might  be  evidenced  by  a  mere  verbal  direction  to  go  to  work 
at  prevaUing  rates. 
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It  follows  that  Mr.  Keller,  the  new  commissioner,  was  justified  in 
doing  what  be  did,  that  the  relator  has  no  grievance  which  this  coart 
is  bound  to  redress  by  mandamns,  and  the  proceedings  most  be  dis- 
missed. 


In  re  GRADE  GROSSING  CX)M'BS  OF  CITY  OF  BUFFALO. 

(Sapreme  Court,  Appellate  Division,  Fourth  Department   December  29.  1899.' 

1.  MuKiciPAi.  CoRPOHATiOKB— Railroad  Crobsinob— Viaduct8— DAKAOBa, 

Where  it  appears  In  the  bearing  that  *-here  Is  no  property  Injured  by  the 
construction  of  a  viaduct  over  a  railroad  crossing,  for  whidi  con^nsation 
may  be  lawfully  made,  the  covrt  may  dismiss  the  application  for  tlie  ap- 
pointment of  commissioners  to  determine  damages  provided  for  by  Laws 
1888,  c.  34fi.  1 12,  known  as  the  "Grade  Grossing  Act." 

9.  Same— Dauages  to  NoNABUTrmo  Profbrtt. 

Owners  of  nonabutting  property  Injured  by  the  change  of  grade  of  a 
street  are  not  eptitlefl  to  compensation  therefor  under  Laws  188S,  c 
S  12,  providing  for  payment  to  property  owners  "lawfully  entitled  to  com- 
pensation"; that  provision  bestowing  no  right  to  relief  on  persons  not 
already  entitled  thereto  by  some  existing  provision  of  law. 

Appeal  from  special  term,  Erie  county. 

Application  of  the  grade  crossing  commissioners  of  the  city  of 
Buffalo  for  the  appointment  of  commissionerB  to  ascertain  the  com- 
pensation of  parties  injured  by  change  of  grade.  From  an  order 
dismissing  the  application  the  board  of  grade  crossing  commiasioo- 
era  and  Edward  Smith  appeal.  Order  ^rmed. 

Seneca  street,  In  the  city  of  Buffalo,  runs  easterly  and  westerly.  Smith 
street  Intersects  It  running  northerly  and  southerly.  Tbe  tracks  of  the  Erie 
Railroad  run  northeasterly  and  southwesterly,  and  cross  Smith  street  Just 
south,  and  Seneca  street  just  east,  of  their  Intersection.  Exchange  street 
runs  a  little  northeasterly  and  southwesterly,  Intersecting  Smith  street  at  the 
same  point  that  Smith  street  Is  Intersected  by  the  tracks  of  the  Erie  road.  Ex- 
change street  then  runs  a  little  northeasterly  to  Seneca  street,  with  which  It 
formeriy  connected  some  distance  east  of  ttie  Intersection  of  Seneca  street  with 
the  tracks  of  the  Erie  road.  Pnrsusnt  to  chapter  345  of  the  Laws  of  ISSS. 
generally  known  as  the  "Buffalo  Grade  Crossing  Act;*'  the  grade  crossing  com- 
missioners of  the  city  of  Buffalo  promulgated  a  plan  toV  abolishing  the  ffradf> 
crossings  In  the  city  of  Buffalo;  and,  according  to  that  plan,  both  Smith  street 
and  Seneca  street  were  carried  across  the  Erie  Railroad  tracks  by  viaducts.  Ai 
the  Intersection  of  Seneca  street  and  Exchange  street  this  viaduct  was  so  hiph 
as  practically  to  close  Exchange  street  at  that  end.  At  Smith  street,  to  prtv 
vent  the  closing  of  Exchange  street  entir^,  Isnd  was  pnrchased  upon  the 
east  of  Smith  street  and  south  of  Exdiange  street,  and  a  road  graded  from  the 
level  of  Exchange  street  up  to  the  changed  grade  of  Smith  street,  thus  furnish- 
ing a  means  of  access  and  exit  from  Exchange  street  to  Smitb  street  for  car- 
riages and  pedestrians.  Under  section  12  of  cliapter  MS  of  the  Laws  of  1888. 
as  amended  by  chapter  255  of  the  Laws  of  1890,  the  grade  crossing  commis- 
sioners have  presented  to  the  special  term  a  petition  allying,  among  other 
things,  the  foregoing  facts,  and  further  alleging  that  "on  or  atK>ut  November 
22,  1808,  these  commissioners  decided  that  the  property  on  Exchange  street, 
hereinafter  described,  may  be  injured  by  the  changing  of  the  grade  of  Seneca 
and  Smith  streets,  for  which  the  owners  or  parties  Interested  therein  are  law- 
ftilly  entitled  to  compensation."  The  property  thereafter  described  In  the 
petition  Is  all  property  fronting  upon  Exchange  street,  and  none  of  which  is 
property  which  abuts  either  upon  Smith  street  or  Seneca  street  Xhe  prayer  ot 
the  petition  Is  for  the  appointment  of  commissioners  to  determine  the  compensa- 
tion to  which  such  owners  may  be  entitled.  The  Erie  Railroad  Company,  the 
Buffalo  Creek  Railway  Company,  the  Western  New  York  ft  Penn^lvania  Rail- 
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way  Compaoy,  and  the  New  Yoric.  Obtcago  ft  St  LoqIb  BaUway  Company,  bar- 
ing been  made  parttea  to  this  proceedUiw,  bare  filed  tbelr  eeveral  answera. 
Tbe  matter  was  bronsbt  to  a  bearing  at  a  special  term  of  tbe  supreme  conrt 

In  the  coimty  of  Erie,  before  Mr.  Justice  Lambert,  who  found,  among  other 
things,  substantially  the  facts  hereinbefore  recited,  and  as  concluBions  of  law: 
First,  that  the  property  owners  and  persons  Interested  In  the  lands  described  In 
the  petition  were  not  entitled  to  recover  any  compensation  for  any  injury  to 
said  lands  by  reason  of  the  construction  and  maintenance  of  the  viaduct  and 
approaches  thereto  in  Seneca  and  Smith  streets;  second,  that  the  property  own- 
ers and  persons  Interested  In  tbe  said  lands  were  not  entitled  to  recover  any 
compensation  tor  any  injmy  to  said  lands  by  reason  ot  the  closing  of  Bzcbanga 
atreet  at  its  intersection  with  Seneca  street  He  further  finds  that  none  of  tbe 
answering  railroad  companies  are,  under  the  terms  and  provisions  of  tbelr 
contracts  made  with  grade  crossing  commissioners,  in  any  manner  liable  to 
any  of  the  owners  or  persons  interested  in  sach  lands  for  the  damages  sus- 
tained by  them.  Under  such  decision  the  order  was  entered  dismissing  tbe 
petition.  This  appeal  Is  taken  from  such  order  both  by  the  property  owners 
and  by  the  grade  crossing  commissioners.  Tbe  appeal  by  the  grade  crossing 
commissioners  has  been  taken  to  the  end  that  no  question  can  be  raised  that 
the  merits  are  not  properly  before  the  appellate  court  uid  tor  tbe  protection  of 
tbe  interests  of  the  clQr  of  Buffalo. 

Argued  before  HAKDIN,  P.  J.,  and  ADAMS,  McLENNA^, 
fiPRINa,  and  SMITH,  JJ. 

Spencer  Clinton,  for  appellants  grade  crossing  commissioners. 

Niles  G.  Bartholomew,  for  appellant  Edward  Smith. 

Moot,  Spragae,  Brown^  &  Marcj,  for  respondents  Erie  B.  Go.  and 
Buffalo  Creek  By.  Co. 

Frank  Bumsey,  for  respondent  Western  New  York  &  P.  By.  Go. 

Sogers,  Locke  &  Milburn,  for  respondent  New  York,  G.  &  St.  L. 
By.  Co. 

SMITH,  J.  This  order,  at  the  start,  is  assailed  by  the  appellants 
as  not  authorized  by  the  procedure  prescribed  by  the  grade  crossing 
act.  The  contention  is  that  the  ground  of  dismissal  was  not  one  of 
the  issues  raised  by  the  answer,  and  upon  this  ap^cation  the  court 
was  given  authority  only  to  determine  those  issues.  Section  12  pro- 
vides that  an  answer  may  be  interposed  by  an  owner  of  land  so 
claimed  to  be  injured,  or  any  one  inter^ted  therein,  and  that,  upon 
determination  of  the  issues  made  by  those  answers,  an  order  is  di- 
rected for  the  appointment  of  commissioners.  The  respondent  rail- 
road companies,  however,  have  been  made  parties  to  this  motion. 
They  are  necessarily  interested  in  the  result.  They  can,  therefore, 
at  any  stage  of  the  proceeding,  raise  the  question  that  the  petition 
does  not  state  sufKcient  facts  upon  which  an  order  can  be  made. 
The  interests  of  all  parties  require  that  that  question  be  raised  now, 
that  the  lai^e  expense  of  a  long  hearing  before  a  commission  may 
be  saved,  if  it  be  determined  that  the  appellants'  injuries  give  no 
ri^t  to  compensation.  The  scheme  of  the  statute  seems  clear  and 
simple.  If  the  grade  crossing  eommissioners  determine  that  any 
property  nmy  be  injured,  for  which  the  owners  are  lawfully  entitled 
to  compensation,  they  are  to  institute  this  proceeding.  The  statute 
gives  to  them  no  power  to  determine  any  rights.  The  authority 
given  is  simply  to  initiate  a  proceeding  wherein  all  the  rights  of  the 
parties  are  to  be  determined  by  the  court.  Under  this  interpreta- 
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tion  of  the  authority  given  by  the  statute,  the  respondents  cannot 
orge  that  the  act  is,  in  this,  unconstitutional.  If  the  injury  to  the 
property  be  such  as  to  authorize  compensation^  the  commiraioners 
a^^inted  by  the  court  are  to  determine  the  ^tent  of  the  injury. 
If,  upon  the  evidence,  no  injury  is  shown,  they  wUl  so  report.  The 
right  to  determine  the  extent  of  the  injury  involves,  of  necessity, 
the  right  to  determine  whether  any  injury  has  in  fact  been  suffered. 
In  re  Grade  Grossing  Com'rs  of  Ciiy  of  BofEalo,  IM  K.  T.  561-564, 
49  N.  E.  131. 

A  sin^e  question  ronains:  Are  the  owners  of  propoty  on  streets 
intersecting,  but  whose  property  does  not  abut  upon,  a  street,  the 
grade  of  which  has  been  changed,  entitled  to  compezisation  for  the 
injury  to  that  property  caused  by  the  change  of  grade  of  the  inter- 
secting street?  At  common  law  an  abutting  owner  upon  a  street, 
the  grade  of  which  was  lawfully  changed,  was  entitled  to  no  com- 
pensation for  his  injury.  In  Folmsbee  v.  City  of  Amsterdam,  142 
N.  T.  118,  36  K.  E.  821,  Jodge  Earl,  in  writing  for  the  court,  says: 

"Kxcept  as  some  statute  may  provide  for  compensatloD  to  an  abutting  owner 
whose  land  la  Injured  by  a  change  In  the  grade  In  a  street  lawfully  made,  he  Is 
withont  remedy;  and,  however  serious  his  damages  may  be,  he  can  recover  no 
comprauatlon." 

By  section  406  of  the  charter  of  the  city  of  Buffalo,  the  right  to 
compensation  for  injury  can8e4  by  the  change  of  the  grade  of  a 
street  was  given  to  "the  owner  of  any  house  or  lot  fronting  thereon." 
At  the  time  of  the  passage  of  the  grade  crossing  act  there  was  no 
other  statutory  provision  giving  the  right  to  compensation  for  in- 
juries caused  by  the  change  of  the  grade  of  a  street  in  the  city  of 
Buffalo.   By  section  12  of  the  grade  crossing  act  it  is  provided: 

"If  the  commissioners  shall  decide  that  it  Is  necessary  for  the  purpose  of 
carrying  out  any  plan,  inodiflcatlon  or  alteration  of  a  plan  adopted  by  them 
that  any  street  shall  be  closed,  discontinued  or  that  the  grade  of  any  street  w 
public  ground  shall  be  changed  and  that  any  property  may  be  Injured  thereby 
for  which  the  owners  or  persons  Interested  therein  are  lawfully  entitled  to 
compensation  *  *  *  the  commissioners  may  apply  to  a  special  term  of  the 
supreme  court  for  the  appointment  of  commissioners  to  ascertain  the  compensa- 
tion therefor  to  be  paid  to  the  owner  of  or  parties  interested  in  the  laniL 
•   •  •   which  may  be  Injured." 

These  appellants  contend  that  by  this  act  the  right  to  compensa- 
tion is  given  to  the  owners  of  property  injured  by  a  change  of  grad^ 
althon^  that  property  docs  not  abut  upon  a  street,  the  grade  of 
which  has  been  changed.  The  provision  quoted  is  the  only  provi- 
sion found  in  the  statute  for  the  ascertainment  of  compensation  for 
property  injured  by  the  cliange  of  grade  of  a  street  rendered  neces- 
sary by  the  scheme  of  the  statute.  In  this  provision  authority  is 
given  to  ascertain  the  compensation  of  those  who  are  "lawfully  en- 
titled to  compensation."  By  first  impression,  "those  lawfully  en- 
titled to  compensation"  are  those  entitled  thereto  by  some  exist- 
ing  provision  of  law.  ^e  words  osed  would  seem  to  negative  a 
right  to  compensation  in  all  others.  Nor  is  there  a  sinj^e  daase  in 
the  statute  which  is  inconsistent  with  this  inference.  The  whole 
statute  treats  consistently  of  the  right  of  those  whose  lands  are 
ta^en,  and  of  those  whose  lands  are  injured,  who  are  'lawfully  eu- 
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titled  to  compensation."  The  ailment  of  appellants*  ootmsel  is  that 
the  spirit  of  the  statute  assures  compensation  to  all  those  who  sufter 
injoij  hj  reason  of  the  necessary  change  of  grade.  If  so,  where  is 
the  limit  to  the  right?  Ko  limitation  is  expressed  in  tiie  statute. 
The  right  asserted,  if  existent,  reaches  ont  to  any  distance  from  the 
graded  street  where  commissioners  will  say  that  the  change  of  grade 
Ims  caused  any  injnry.  But  consida:  for  a  moment  the  nu^^tnde 
of  this  right  and  liability.  As  a  statutory  right,  it  is  unprecedented. 
JE^ilroad  corporations  appropriating  lands  in  invitum  are  not  charged 
compensation  for  such  injuries.  The  liability  thus  created  would 
exceed  all  liability  under  all  former  statutes.  Such  a  vast  right  and 
liability  should  not  be  found  created  by  inference  only.  The  inten- 
tion so  to  legiriate  should  be  clearly  expressed.  TMs  statute  ap- 
pears to  have  been  most  carefully  framed.  If  an  extended  liability 
had  been  contemplated,  it  would  have  been  expressed  in  no  uncer- 
tain way.  At  least,  the  framers  would  not  have  so  phrased  the  stat- 
ute as  to  negative  such  intent.  We  find  in  the  statute  no  wamuot 
for  appellants'  contention.  The  order  should  be  aiBrmed. 
Order  affirmed,  with  costs.   All  concur. 


Id  Te  ADAMS  et  bL 

(Surrogate's  Court,  Washington  County.   December  20,  1899.) 

Al>ini7TBTIUT0B— LlABILITT  OP  SUBETIKS. 

Sureties  of  an  lUBoWeut  administrator  may,  though  his  co-admlnlstrator 
Is  th^  eole  distributee,  be  compelled  to  make  good  a  loss  caused  by  his  fall- 
are  to  pay  over  moneys  which  had  been  left  In  Ms  exclusive  control,  anct 
which  be  had  left  on  depotit  in  his  private  back,  knowing  Its  InsolTency. 

In  the  matter  of  the  settlement  of  the  accounts  of  J.  Melvin  Adama 
and  another  as  administrators  of  William  Coasey,  deceased. 

Jj.  H.  Northup,  for  J.  M.  Adams. 

Potter  &  lillie,  for  M.  A.  Cossey. 

C.  H.  Sturges,  for  Orson  W.  Sheldon  and  John  Main. 

INGAI^BE,  S.  The  administratrix,  Cossey,  is  the  widow  of  the 
decedent,  and  by  various  assignments  is  entitled  to  the  entire  dis- 
tributable estate.  Her  co-administrator,  Adams,  was  the  sole  pro- 
prietor of  a  private  bank,  called  the  John  Hall  &  Go.  Bank,  at  Ft 
Ann.  The  contention  in  this  matter  is  made  by  the  sureties,  Orson 
W.  Sheldon  and  John  Main.  They  claim,  inasmuch  as  the  adminis-  . 
tratrix,  Mary  A.  Cossey,  is  the  sole  distributee  of  the  estate,  that  the 
snretieB  cannot  be  obliged  to  make  good  the  loss  incurred  throngh 
the  ftiilure  of  Adams  to  pay  over  the  estate  moneys  which  were  in 
his  private  bank  at  the  time  of  its  failure.  Letters  of  administra- 
tion herein  were  issued  September  5,  1896.  At  that  time  the  de- 
cedent had  {300  on  deposit  in  the  John  Hall  Bank,  and  a  consider- 
ably larger  amount,  together  with  securities  to.  be  converted  into 
money,  in  a  Brooklyn  bank.  Adams  took  entire  control  of  the 
estate.  He  transferred  by  check  at  different  times  over  f2,000  from 
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ths  Brooklyn  bank  to  his  private  bank,  where  he  depoeited  it  in  his 
own  name  aa  adminiatrator.  This  bank  failed  Aagost  2,  1898. 
Adams  making  on  that  day  a  general  assignment  for  the  benefit  of 
creditors.  For  a  year  previous  to  that  time  he  had  been  in8<dTCTt. 
The  evidence  shows  that  Mrs.  Gossey  was  an  illiterate  woman,  that 
she  could  neither  read  nor  write,  and  that  she  had  no  knowledge 
of  business  matters.  She  had  entire  confidence  in  her  co-adminis- 
trator, and  trusted  him  implicitly.  Adams  assnmed  the  entire  man- 
agement of  the  estate.  Mrs.  Gossey  was  not  consulted,  and  the 
only  thing  in  connection  with  its  management  that  she  ever  did  was 
that  she  once  told  Adams  to  let  the  mon^  which  was  in  the  Brook- 
lyn bank  ''remain  just  as  It  had  been."  She  had  no  knowledge  timt 
Adams  was  insolvent.  He  had  the  confidence  of  the  commnnity  iu 
which  his  bank  was  located,  and  its  prominent  business  men  were 
depositors  at  the  time  of  his  assignment. 

An  administrator,  in  executing  his  official  bond,  does  not  become 
the  surety  of  a  co-administrator.  Administrators  may  act  together 
or  separately.  They  are  jointly  liable  for  joint  acts,  and  separately 
responsible  for  their  separate  acts.  A  surety  upon  a  bond  having 
two  or  more  principals  becomes  liable,  howevw,  not  only  for  their 
Joint  acts,  but  for  the  separate  acts  of  each.  If  Mrs.  Coraey  had  had 
sole  charge  of  this  estate,  the  evidence  in  the  case  would  not  charge 
her  with  any  liability  on  account  of  the  money  deposited  in  the  John 
Hall  &  Co.  Bank.  In  so  depositing  money,  she  would  have  been  do- 
ing only  what  prudent,  capable,  and  experienced  business  men  living 
in  the  same  community  were  doing.  With  Adams  a  different  rule 
prevails.  While  he  was  considered  to  be  a  man  of  integrity  and 
responsibility,  he  knew  of  his  financial  condition,  and  that  for  a  year 
before  the  doors  of  his  bank  closed  he  was  insolvent.  The  sureties 
say  that  they  are  not  responsible  for  losses  incurred  through  Adams, 
for  the  reason  that  his  co-administrator  is  the  sole  distributee  here. 
The  case  of  Nanz  v.  Oakley,  120  N.  Y,  S4,  24  N.  E.  306,  9  L.  R  A.  223. 
was,  in  this  respect,  similar  to  the  one  we  are  considering.  That  was 
an  action  upon  an  administrator's  bond.  There  were  two  adminis- 
trators, one  of  whom  was  the  sole  next  of  kin  of  the  decedent.  The 
other  administrator  took  entire  charge  of  the  estate,  and  converted 
it  to  his  own  use.  The  action  was  brought  against  a  snrety  by  the 
i-epresentative  of  the  deceased  next  of  kin  and  administrator.  Comi- 
sel  urged  the  principle  that  a  person  by  his  own  transgression  cannot 
create  a  cause  of  action  in  his  own  behalf  against  anotiier.  The 
court,  however,  did  not  consider  It  applicable,  and  held  ttuit  the 
>  action  could  be  maintained.  Had  Mrs.  Gossey  acted  jointly  with 
her  co-administrator,  this  principle  could  be  invoked,  but  she  did 
not  so  act.  Tlirougiiout  his  administration  of  the  estate,  Adams 
acted  separately  and  alone,  and  for  his  acts  the  sureties  on  his  bond 
are  clearly  responsible. 

A  decree  should  be  entered  directing  Adams  to  pay  over  the  bal- 
ance remaining  in  his  private  bank  on  deposit  to  the  credit  of  tiie 
estate  at  the  time  of  his  assignment,  together  with  the  interest 
thereon,  and  ^t  the  sureties  pay  the  costs  of  the  {nroceeding  com- 
menced by  them. 


Digitized  by  Google 


Bup.  Ct) 


HARDIN  T.  DOLGK. 


753 


HARDIN  T.  DOLOB  et  «L 
(Supreme  Oomt,  Appellate  DiTlston,  Fourth  Department   December  29,  1S89.) 

1.  PAOTHKRSHIP— PoaSKBSION  OF  RBAI.TT— LeOAL  PhMUMPTION  A8  TO  TiTLE. 

It  is  a  legal  presimiption  tbat  a  Arm's  posBessIon  of  realty  Is  subordinate 
to,  and  consistent  with,  the  record  title  In  an  Indlvldaal  member. 

S.  Sahb— HoBTOAGB  BT  Individoal  Meuber— Enporcehent. 

Where  a  firm  has  had  full  benefit  of  a  mortgage  on  its  property  executed 
.  by  a  single  member,  and  has  never  qaeatlcmed  his  right  to  oeeute  It,  It 
cannot  complain  of  Its  enforcement  i^lnst  the  property  covered  thereby. 

S.  HORTOAOB  ON  RbAL  AND  PsHSOnAL  PBOPBRTT— FaILUKB  TO  FiLE— DfFECT. 

Though  allure  to  file  a  mortgage  covering  both  real  and  personal  prop- 
erty may  Invalidate  It  as  a  chattel  mortgage,  It  does  not  affect  Its  validity 
as  a  lien  on  the  real  estate. 

4.  SAm— TAI.IDITT— FBADDUUirr  COHCBALUBRT. 

A  mortgagee's  fallnre  to  record  a  mortgage  and  to  mention  It  In  an- 
■wer  to  Inquiries  as  to  the  mortgagor's  financial  standing,  fnmlshes  no 
ground  for  declaring  It  Invalid. 

Appeal  from  special  term,  Herkimer  coanty. 

Action  by  Geoi^  A.  Hardin,  as  trustee,  against  Alfred  Dolge  and 
others.  From  a  judgment  for  {dalntiff,  defendants  Walter  N.  Ker- 
nan,  as  assignee  of  defendant  Dolge,  and  Albert  M.'  Mills,  as  receiver 
of  the  firm  of  Alfred  Dolge  &  Son,  appeal.  AfBrmed. 

This  action  was  brought  upon  the  22d  day  of  April,  1898,  to  foreclose  a 
mortgage  executed  by  the  defendants  Alfred  Dolge  and  Auguate  Anna  Dolge, 
bis  wife,  on  the  16th  day  of  July,  1893,  to  the  i^ntlfl,  George  A.  Hardin,  as 
tmstee,  to  secnre  tiiree  bonds,  of  $100,000  each,  executed  by  Alfred  Dolge, 
and  bearing  even  date  with  the  mortgage.  One  of  these  bonds  ran  to  the  Na- 
tional Herkimer  County  Bank,  one  to  the  American  Exchange  National  Bank 
of  the  City  of  New  York,  and  one  to  Oustav  Freygang;  but  the  last-mentioned 
bond  vas  paid  and  satisfied  prior  to  the  commencement  of  this  action.  Each 
of  these  bonds  ctmtalned  the  following  provision,  vis.:  "This  obligation  is 
Intended  as  a  continuing  security  for  all  present  indebtedness  and  liability  of 
the  obligor  as  well  as  all  future  Indebtedness  and  liability  of  the  obligor  to  the 
■aid  obligee  by  reason  of  his  Individual  notes,  the  firm  notes  of  Alfred  Dolge 
ft  Scm.  and  upon  all  notes,  otdlgatlons,  and  demands  hdd  against  any  corpora^ 
tlon  or  flnn  or  IndlTidnal  Which  shall  be  Indorsed,  and  upon  all  business  paper 
now  held  or  hereafter  taken  by  said  obligee  uppn  which  the  said  obligor  has 
become  liable  or  shall  hereafter  become  liable."  The  mortgage,  which  con- 
tained a  similar  provision,  and  covered  a  valuable  manufacturing  i^nt  In  the 
village  of  DolgevIUe,  Herkimer  county,  together  with  the  "appurtenances,  flx- 
tnrea,  machineries,  belts,  belting,  engines,  appliances,  and  appurtenances  In 
and  upon  said  premises,"  was  not  recorded  until  the  11th  day  of  April,  1S93. 
The  premises  embraced  within  the  mortgage  were  occupied  by  the  firm  of  Alfred 
Dolge  A:  Son,  and  upon  the  day  the  mortgage  was  placed  upon  record  the 
senior  member  of  that  firm,  being  Insolvent,  made  a  general  assignment  for  the 
benefit  of  his  creditors  to  the  defendant  Walter  N.  Keman,  and  at  the  same 
time  the  defendant  Albert  M.  Mills  was  duly  appointed  receiver  of  the  prop- 
erty  of  the  firm  of  Alfred  Dolge  St  Son.  in  a  suit  brought  by  Rudolph  Dolge 
against  Alfred  Dolge,  the  firm  of  Dolge  &  Son  being  also  insolvent.  The  pres- 
ent suit  is  defended  by  the  assignee  and  receiver  upon  the  theory  tbat  the 
mortgage  for  the  foreclosure  of  which  It  Is  brought  "was  executed  and  delivered 
under  an  understanding  or  agreement  between  the  parties  Interested  that  It 
should  not  be  recorded,  and  shoukl  be  and  was  kept  off  record,  so  as  not  to 
Impair  the  credit  of  said  Alfred  Dolge  or  of  the  said  firm,  and  to  permit  or 
enable  the  said  Dolge  or  ttie  said  firm  to  obtain  a  fictltlons  credit,  and  that 
reason  tiMreof  such  mortgage  was  and  is  void,  and  was  not  and  Is  not  a 
Hen  upon  the  tald  mortvaged  proper^,  as  against  the  said  indlvldnal  creditors 
61  N.T.8.-48 
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«f  the  said  Alfred  Dolge.**  Tbe  IsBues  tlins  joined  wat  hnv^t  to  trial  at  tba 

HertElmer  special  term,  Mr.  Justice  Hlacock  presiding,  who  decided  In  favor 
•of  the  plaintiff,  and  found,  among  other  things,  "that  there  never  was  an/ 
understanding  or  agreement  between  the  defendant  Alfred  Dolge  and  the 
plaintiff,  or  between  the  said  defendant  Dolge  and  the  National  Herkimer 
-County  Bank  or  the  American  Elxcbange  National  Bank,  that  the  niortgage 
described  In  the  complaint  In  this  action  should  not  be  recorded,  or  should  be 
kept  off  the  record,  bo  as  to  permit  or  enable  the  defendants  Alfred  Dolge  & 
Son  to  obtain  a  fictlttons  credit,  or  Cor  any  otba^  purpose  wbataoeror.  nor 
was  the  said  mor^ge  kept  off  record  for  any  such  purpose,  nor  for  or  with  any 
fraudulent  Intent  or  purpose  whatsoever." 

Argued  before  ADAHS,  McLENNA2T,  SFBINa,  and  SMTCH,  JJ. 

William  P.  Qninn,  for  appellant  Albert  M.  UIUb,  recdver. 
William  Kernan,  for  appellant  Walter  N.  Keman,  asBignee. 
Myron     Brenner  and  Michael  Cardozo,  for  respondent  Creorge  A. 
Hardinj  troBtee. 

ADAM^  J.  As  incidental  to  the  main  contention  of  the  defend- 
Ants'  coonsd,  it  is  urged  that  the  propevt^  covered  by  the  mortgage 
in  suit  is  not  the  property  of  the  mortgagor,  bat  of  the  firm  of  Alfred 
Dolge  &  Son,  and  upon  these  assumed  premises  it  is  argued  fliat  snch 
mortgage  is  a  lien  upon  only  the  indiTidual  interest  of  tiie  member  of 
the  firm  who  executed  the  Bame.  Without  entering  into  any  extend- 
ed discussion  of  this  proposition,  we  thinli:  it  is  sufficiently  answered 
by  the  fact,  conceded  upon  the  trial,  that  at  the  date  of  the  mortgage 
the  record  title  to  the  property  embraced  therein  was  in  Alfred  Dolge, 
and  that  it  remained  in  him  down  to  the  time  of  the  general  assign- 
ment, in  April,  1898.  It  is  true  that,  under  some  arrangement  be- 
tween the  firm  and  Alfred  Dolge,  the  property  was  occupied  by  the 
firm,  but  whether  that  arrangement  was  in  the  nature  of  a  lease  or 
what  it  was  does  not  appear;  nor  is  there  any  evidence  sufficient  to 
charge  the  plaintiff  or  his  cestuis  que  trustent  with  notice  that 
Rudolph  Dolge  had  or  claimed  any  legal  or  equitable  interest  in  the 
mortgaged  premises.  On  the  contrary,  the  legal  presumption  ia  that 
the  possession  of  the  firm  was  subordinate  to,  and  not  inconsistent 
with,  the  record  title  of  Alfred  Dolge.  Pope  v.  Allen,  90  N.  T.  298; 
Mygatt  T.  Coe,  147  N.  Y.  456,  42  K  E.  17.  But,  even  were  tliis  not 
the  case,  it  fs  undisputed  that  the  firm  had  full  benefit  of  the  mort- 
gage, and  never  in  any  manner  questioned  the  right  of  Alfred  Dolge 
to  execute  it.  In  these  circumstances,  it  would  therefore  seem  but 
just  and  equitable  that  the  mortgage  should  be  enforced  against  the 
property  of  the  firm. 

There  is  also  some  question  made  as  to  whether  the  mortgage  in 
suit  was  a  lien  upon  the  personal  property  embraced  therein;  the 
contention  being  that,  in  so  far  as  it  related  to  that  dass  of  prop- 
erty, it  was  a  chattel  mortgage,  and  should  have  been  filed  as  socli, 
and  that,  inasmuch  as  it  was  not  so  filed,  it  was  invalid  as  to  creditors. 
We  see  no  occasion,  however,  to  consider  this  feature  of  the  case, 
inasmuch  as  the  learned  trial  court  expressly  held  that  all  the  ma- 
chinery, etc.,  not  attached  to  the  freehold,  belongs  either  to  the 
defendant  Mills,  as  receiver,  or  to  the  defendant  Kernan,  as  assignee 
and  left  the  question  as  to  their  respective  interests  therein  for  futore 


Digitized  by  Google 


Sup.  Ct) 


HARDIN  T.  DOLGE. 


756 


determiaation.  This  undoubtedly  was  equivalent  to  holding  that  the 
omisBioD  to  file  the  mortgage  invalidated  it  as  to  the  personal  prop* 
ertj  embraced  therein,  but  did  not  aJXect  its  validily  as  a  lien  upon 
real  estate;  and,  so  far  as  this  latter  postulate  is  concerned,  we  think 
the  decision  of  the  trial  court  may  be  sustained,  upon  both  principle 
and  authority  (Hoyle  t.  Railroad  Co.,  54  JH.  Y.  314;  Merril  t.  Insat- 
ance  Co.,  73  N.  Y.  452;  Bank  v,  Bolton.  20  App.  Div.  70,  46  N.  Y. 
tSupp.  734);  for  a  chattel  mortgage  which  is  neither  filed  nor  accom- 
panied by  an  immediate  delivery  of  the  property  mortgaged  is  not  ab- 
solutely void.  On  the  contrary,  it  is  valid,  as  between  the  parties 
and  as  to  every  one  else,  save  judgment  or  attaching  creditors.  In 
short,  as  has  been  said,  it  is  "not  void  as  malum  in  se,  but  as  malum 
prohibitum."  Button  v.  Kathbone,  Sard  &  Co.,  126  N.  Y.  187,  27 
X.  E.  266;  Steidiens  t.  Meriden  Britannia  Co.,  160  N.  Y.  178,  64  K.  E. 
781;  Bullard  v.  Kenyon  (Sup.)  21  K.  Y.  Supp.  32. 

We  come,  then,  to  a  consideration  of  the  vital  question  at  issue  be- 
tween the  parties,  which  is  whether  the  {dainti£f,  as  trustee  for  the 
two  banks  which  he  represents,  has  fo^eited  the  security  of  his 
mortgage  omitting  to  record  the  same;  the  contention  being  that 
he  has,  even  though  such  omission  was  not  the  result  of  any  agree- 
ment or  understanding  between  the  parties.  To  maintain  this  con- 
tention, it  is  obvious  that  the  defendants  must  establish  a  state  of 
facts  which  will  permit  them  to  invoke  the  doctrine  of  equitaUe  estop- 
pel, and  it  is  a  well-settled  {H'inciple  of  equity  jurisprudence  that  this 
doctrine  should  be  af^liel  with  great  caution,  and  only  in  cases  where 
the  reason  for  its  a^ication  is  clearly  and  satisfactorily  established. 
Banking  Co.  v.  Duncan,  86  N.  Y.  221;  Moflfat  v.  Herman,  116  N.  Y. 
131,  22  N.  E.  287;  Thompson  v.  Simpson,  128  N.  Y.  270,  28  N.  E.  627; 
Chard  v.  Holt,  136  N.  Y.  30,  32  N.  E.  740;  Lyon  v.  Morgan,  143  N.  Y. 
505,  38  K.  E.  823.  In  the  case  first  above  cited  it  was  said  by 
Andrews,  J.,  that,  "to  authorize  the  finding  of  an  estoppel  in  pais 
against  the  legal  owner  of  land,  there  must  be  shown,  we  think,  either 
an  actual  fraud,  or  negligence  equivalmt  to  fraud,  on  his  part,  in 
concealing  his  title;  or  that  he  was  silent  when  tiie  circumstances 
would  impel  an  honest  man  to  speak;  or  such  actual  intervention  on 
his  part  *  *  *  as  to  render  it  just  that,  as  between  him  and  the  party 
acting  npon  his  suggestion,  he  should  bear  the  loss."  And  in  cases 
like  the  {H^seut  one,  where  the  doctrine  is  invoked  against  the  owner 
of  an  unrecorded  mortgage,  it  should  also  be  shown  that  the  mort* 
gagor  was  insolvent,  and  that  the  creditors  who  assail  the  mortgage 
gave  credit  to  the  debtor  in  reliance  upon  his  unincumbered  title  to 
the  mortgaged  property.  The  case  under  review  seems  quite  desti-' 
tute  of  all,  or  nearly  all,  of  these  elements.  So  far  as  any  allegation  of 
actual  fraud  is  concerned,  there  is  not  a  scintilla  of  proof  to  sustain 
it.  On  the  contrary,  the  uncontradicted  evidence  is  that  neither  the 
plaintiff,  nor  any  of  the  parties  whom  he  represents,  either  directly 
or  indirectly,  entered  into  an  agreement  with  the  mortgagor  to  with- 
hold the  mortgage  from  record.  Nor  does  it  appear  that  at  the  time 
of  the  execution  of  the  mortgage  the  mortgagor  was  insolvent,  or  that 
any  credit  was  extended  to  him  by  creditors  who  relied  upon  the  ex- 
emption of  his  property  from  incumbrances.  Indeed,  the  evidence  all 
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tends  to  abow  that  at  the  time  the  mortgage  wa«  execnted  Dolge 

believed  himself  to  be  in  good  circumstances,  and  conducting  a  xnvfit- 
able  and  successful  business.  From  time  to  time  he  reported  to  the 
plaintiff  and  to  the  bank  officials  that  he  wa«  making  money,  and  re- 
ducing his  indebtednese,  including  the  Frejgang  bond,  which  was  paid 
in  1896,  and  it  was  not  nntil  about  the  time  of  bis  failure  that  these 
creditors  believed,  or  had  any  reason  to  believe,  to  the  contrary. 
The  plaintiff  testified  upon  this  subject  that  the  last  interview  he 
had  with  Dolge  was  in  August,  at  which  time  ''he  told  me  that  he 
thought  the  advancement  was  f 150,000  a  year.  I  always  supposed 
that  the  business  was  prosperous." 

Obviously,  then,  the  most  potent  circumstance  upon  which  the  de- 
fendants rest  their  contention  of  fraud  in  fact  is  the  omission  of  the 
plaintiff  to  record  his  mortgage.  But  the  mere  failure  to  re^^ord  a 
mortgage,  of  itself,  furnishes  no  ground  for  declaring  it  invalid.  It 
is,  at  best,  only  a  circumstance  which  may  be  considered,  in  connec- 
tion with  other  proof,  of  a  preconceived  purpose  to  deceive  and  de- 
fraud; but  as  an  independent,  isolated  fact,  disconnected  from  other 
suspicions  circumstances,  it  is  insufficient  to  establish  a  fraudulent 
intent.  Blennerhassett  v.  Sherman,  105  U.  S.  100,  26  L.  Ed.  1080: 
Belaney  v.  Valentine,  154  N.  Y.  G92,  49  N.  E.  65;  Folsom  v.  aemence^ 
11 1  Mass.  273 ;  Curry  v.  McCauley  (C.  C.)  20  Fed.  583 ;  Bank  v.  Jaffrav. 
41  Kan.  694,  21  Pac.  242;  Day  v.  Goodbar,  69  5Iis8.  687, 12  South.  30. 

What  other  circumstances  are  disclosed  by  the  record  which  in  any 
degree  tend  to  reinforce  the  defendants'  contention?  It  is  said  that 
the  execution  of  this  mortgage  was  not  disclosed  to  the  world  at 
large.  It  is  true  that  ndther  the  plaintiff  nor  his  cestois  que  trustent 
proclaimed  from  the  housetops  that  they  held  this  mortgage,  but 
immediately  upon  its  execution  the  plaintiff  did  take  steps  to  perfect 
the  insurance  upon  the  mortgaged  property,  by  having  the  same  made 
payable  to  him  as  trustee  and  mortgagee.  This  was  accomplished 
through  the  medium  of  some  60  policies,  issued  by  as  many  different 
companies,  and  was,  of  itself,  a  pretty  liberal  advertisement  of  the 
situation.  On  the  other  hand,  there  is  no  evidence  that  any  affirma- 
tive attempt  was  made  to  keep  the  fact  that  the  plaintiff  hdd  this 
mortgage  a  secret,  and,  for  aught  tiiat  appears  in  the  record,  its  exist- 
ence was  kno^n  to  all  the  creditors  ot  the  mortgagor. 

Again,  it  is  said  that  the  omission  of  Mr.  Clark,  the  president  of 
the  American  Exchange  National  Bank,  to  mention  the  fact  that  the 
plaintiff  held  this  mortgage,  in  replying  to  two  letters  of  inquiry  as 
to  the  financial  standing  of  Dolge,  received  by  him  shortly  before 
Dolge's  failure,  is  some  evidence  of  fraudulent  concealment.  I>oubt- 
less  this  was  a  circumstance  to  be  considered  by  tiie  trial  court,  but 
its  tendency  in  the  direction  claimed  for  it  was  not  such  as  to  entitle 
it  to  very  great  weight,  especially  in  view  of  the  fact  that  the  writer 
of  these  letters  was  nnder  no  obligation  to  proclaim  the  existence  of 
the  mortgage,  and  gained  nothing  by  reason  of  any  credit  being  ex- 
tended to  the  mortgagor.  The  truth  of  the  matter  is,  that  the  evi- 
dence which  in  any  degree  tends  to  impeach  the  good  faith  of  this 
idaintiff  is  wholly  insufficient  for  the  purpose  for  which  it  was  ten- 
dered. Fraud  may  sometimes  be  inferred  from  circumstances  which 
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legitimately  lead  to  that  inference,  but  it  cannot  be  jH^icated  of 
anything  bo  unsubstantial  as  mere  presumption.  There  is  but  little 
else  in  this  case,  and  we  are  consequently  persuaded  that  the  findings 
SLnd  conclusions  of  the  trial  court  are  in  accordance  with  the  facts; 
but,  if  we  thought  otherwise,  we  should  not  feel  at  liberty  to  inter- 
fere with  them  upon  this  review,  inasmuch  as  th^  are  certainly  not 
against  the  weight  of  evidence.  Foster  v.  Bookwalter,  162  N.  Y. 
166,  46  N.  E.  299;  Sanger  t.  French,  1S7  IS.  Y.  213,  61  N.  E.  979; 
Springs  Co.  t.  Coursey  (Sap.;  not  yet  oflScially  reported)  61  N.  Y. 
Supp.  98. 

Judgment  affirmed,  with  costs.   All  concur. 


HAINES  T.  EEAHON. 
CSnpreme  Court,  Appellate  Division,  First  Department  December. 22,  1889.) 

JTuLxaBNCB— Injdby  To  Pebson— HianwAT— Friohtbned  Hobsb. 

Defendant's  serrant  was  riding  one  of  defendant's  horses  along  a  street, 
and  leading  tbe  other,  and.  when  quite  close  to  plaintiff,  who  was  standing 
In  th>  street  beside  his  wagon,  the  led  horse  was  struck  by  a  wagon,  which 
caused  him  to  become  unmanageable  for  a  moment,  when  he  straek  and 
taijiired  the  plaintiff.  The  horses  were  gentle,  and  the  aerrant  was  In  tbe 
tuuilt  of  leading  them  every  morning  In  such  a  manner  through  the  street. 
Ete  was  an  experienced  horseman,  and  did  all  he  could  to  control  the  horses. 
Held,  that  tbe  evidence  was  not  sufficient  to  Justify  a  flndins  of  ne^lgence 
on  the  part  of  defendant. 

Patterson  and  O'Brien,  JJ.,  dissenting. 

Ai^al  from  trial  term.  New  York  county. 

Action  by  John  Haines  against  Patrick  H.  Keahon.  Judgment  for 
plaintiff.  Defendant  ai9>ealB.  Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATT£BSON,  aSKIEN, 
McIiAUGHUN,  and  INGRAHAM,  JJ. 

Bobert  Thorne,  for  appellant. 
Edward  L.  Godfrey,  for  respondent 

INGRAHAM,  J.  The  plaintiff  was  injured  by  a  hor«e  belonging 
to  the  defendant  It  appeared  from  the  evidence:  That  tbe  pUin- 
tiff  was  a  vender  of  vegetables,  and  on  the  morning  of  June  26, 1897, 
went  to  Gansevoort  Market  to  make  porchases.  That,  while  stand- 
ing on  the  street  engaged  in  loading  his  cart,  two  horses  belonging 
to  the  defendant  came  along  Gansevoort  street,  going  towards 
Greenwich  street,  the  one  on  the  north  aide  being  ridden  by  an  em- 
ploy^ of  the  defendant,  and  the  other  being  led  by  a  strap  or  halter. 
That,  as  the  horses  came  along  close  to  where  the  plaintiff  was 
standing,  the  led  horse  shied  out,  as  the  witness  stat^,  "evidently 
having  been  frightened  from  the  rear."  He  pulled  upon  the  rein 
or  strap,  and  started  to  run  away.  The  driver  was  quieting  him 
down  by  pulling  him  up  and  starting  again,  and  he  came  to  his  place. 
The  two  horses  then  proceeded  about  15  feet,  when  the  horse  again 
started,  "evidently  being  frightened  from  the  rear"  by  a  wagon  com* 
ing  npthe  street.  Both  horses  then  swung  around,  until  they  pointed 
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In  the  direction  from  which  they  had  come,  to  the  east,  and  in  turn- 
ing the  led  horse  pressed  the  plaintiff  against  the  wagon.  During 
this  time  the  defendant's  employ^  was  doing  his  bes<r  to  take  care 
of  the  horses.  Thia  was  the  only  evidence  offered  by  the  plaintiff 
as  to  the  occurrence.  The  defendant  then  called  the  rider  <rf  the 
horse,  who  testified  that  he  had  been  employed  by  the  defendant  to 
drive  these  horses  for  something  over  a  year  prior  to  the  accident; 
that  .on  the  morning  of  June  26,  1897,  he  went  to  the  stables,  in 
Greenwich  street,  harnessed  the  horses,  and  took  them  to  the  store 
yard,  where  the  defendant  kept  his  trucks;  that  he  went  down  to 
Gansevoort  street,  riding  the  off  horse,  leading  the  nigh  horse  with 
a  check  rein;  that,  as  he  was  coming  along  Gansevoort  street,  a 
wagon  came  up  behind  him,  and  ran  up  against  tUb  nigh  horse;  that 
when  the  horse  was  hit  he  jumped  forward;  that  he  got  the  horse 
Dp  close  to  the  led  horse,  when  he  made  another  break  to  get  away; 
that  the  led  horse  then  sli{^>ed,  and  hit  the  plaintiff  a  little  above 
the  ankle;  that  he  had  never  seen  an  ngly  act  in  either  one  of  the 
horses  since  he  had  driven  them;  that  they  were  gentle  and  kind  in 
every  way;  that  the  witness  had  been  in  the  habit  of  leading  them 
in  that  way  every  morning;  that  he  had  been  in  charge  of  horses 
for  over  25  years;  that  the  horse  did  not  rear  or  kick,  but  was  run 
into  just  a  few  feet  from  the  plaintiff;  that,  as  the  horse  started 
to  ran,  he  made  a  dive  forward,  and,  as  the  witness  pulled  him 
around,  the  plaintiff,  who  yvas  standing  on  the  outside  of  the  wiigon, 
between  the  fore  and  hind  wheels,  was  hit  by  the  horse, — and  his 
statement  of  the  occurrence  was  sustained  by  several  witnesses.  The 
substantial  facts  of  this  case  are  thus  undisputed,  the  witnesses 
for  the  plaintiff  and  the  defendant  both  concurring  in  the  cause  of 
the  accident.  There  is  no  evidence  from  which  the  inference  could 
be  drawn  that  it  was  dangerous  to  lead  a  quiet  horse  of  this  character 
through  the  street,  or  that  this  method  of  leading  a  horse  was  im- 
proper or  dangerous,  or  that  the  horse  would  not  have  acted  in  the 
same  way  if  the  defendant's  employ^  had  been  upon  the  ground  in- 
stead of  riding  the  other  horse.  The  fact  that  this  horse  had  been 
driven  in  this  way  for  a  year  without  any  accident  was,  of  itself, 
evidence  to  show  that  no  one  could  have  anticipated  that  the  horse 
would  have  been  run  into  by  another  wagon,  and,  in  consequence 
thereof,  have  backed  up  against  the  plaintiff. 

The  rule  stated  in  Dickson  v,  McCoy,  39  N,  Y.  400,  and  kindred 
cases,  does  not  apjfly.  There  a  recovery  was  sustained  upon  the 
ground  that  the  defendant's  horse  was  negligently  tamed  loose  in 
tiie  street,  without  constraint  or  control.  The  court  said: 

"The  only  question  In  the  case  was  that  propotrnded  by  the  court  to  the 
Jury,  'Was  the  defendant  guilty  of  negligence  In  permitting  a  horse  to  go  at 
large  In  the  street?*  •  •  •  To  permit  a  horse  of  this  deserlptioa  to  ran 
at  large  upon  the  streets  of  a  city  manifestly  endangers  tiie  safety  of  the 
people  passing  the  street,  and  the  danger  Is  none  the  less  If  the  running  and 
kicking  are  mere  playful  acts  of  the  horse  than  If  prompted  by  a  vicloiis  dis- 
position.   The  danger  results  from  the  acts  of  the  horse,  not  his  disposition." 

In  this  case  the  horse  was  not  unattended  in  the  street,  but  was 
being  led  by  a  competent  man,  who  had  been  accustomed  to  using 
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horses  for  26  years,  in  a  majm«  which,  so  far  as  appears,  was  enr 
tireLy  proper. 

We  also  Ikink  that  there  was  no  evidence  to  show  that  this  em- 
ploy^ of  the  defendant  was  negligent  in  handling  the  horse  at  the 
time  of  the  accident.  The  horse  was  quietly  walking  along  the  street^ 
aj^parently  ander  perfect  control.  He  was  suddenly  run  into  by 
a  wagon,  when  he  jomped  forward,  frightened  by  the  blow  which 
he  received,  then  backed,  and  struck*  the  ^aintiff.  The  man  m 
charge  of  the  horse  waa  doing  all  he  could  do  to  qotet  him.  So  far 
as  appears,  nothing  that  the  man  .in  charge  of  the  horse  did  that 
he  E&onld  not  have  done,  and  nothing  that  he  could  have  done  and 
did  not  do,  would  have  prevented  the  accident.  The  whole  occur- 
rence appears  to  have  been  an  accident  resulting  from  the  wagon 
running  into  the  horse.  The  plaintiff  relies  upon  the  case  of  Crozicgr 
T.  Bead,  78  Hun,  181,  28  Y.  Su^^  914,  and,  on  a  subsequent  ap» 
peal  {10  App,  Div.  626,  41  N.  T.  Supp.  1110),  we  think  that  that  case 
is  clearly  distinguishable.  It  appeared  upon  the  first  appeal  (78 
Hon,  181,  28  N.  T.  Supp.  9U),  that  the  plaintiff  was  driving  along 
a  public  road,  when  she  saw  a  pair  of  the  defendant's  horses,  Id 
charge  of  a  boy,  coming  towards  her.  The  boy  was  riding  one  horse 
bareback,  and  leading  tiie  other  by  a  halter.  The  horses  were  prau 
cing  and  plunging  about.  As  the  plaintiff  turned  out  to  the  right,, 
leaving  plenty  of  room  for  the  horses  to  pass  her,  the  boy,  instead* 
of  turning  out  of  the  traveled  road,  or  stopping  or  attempting  to- 
stop  the  horses,  took  them  snflSciently  near  to  plaintiff  to  cause  the 
accident,  and  t|ien,  when  just  abreast  of  the  plaintiff,  jerked  or 
pulled  upon  the  halter  of  the  led  horse,  causing  the  horse  to  swerve- 
across  the  road,  and  back  into  plaintiff's  wagon,  thereby  throwing 
her  out  of  the  wagon  and.  injuring  her.  ^ere  was  a  conflict  in  the 
testimony  as  to  whether  or  not  tiie  defendant's  horses  were  misbe> 
having  before  the  collision  to  such  an  extent  that  it  was  negligent 
to  take  them  near  the  plaintiff's  wagon,  and  the  court  held  that 
there  was  presented  a  proper  question  to  be  submitted  to  the  jury. 
Here  the  ground  of  recovery  was  clearly  put  upon  the  negligence  of 
th^  defendant's  servant  in  managing  the  horses  so  that  they  were 
allowed  to  come  near  the  plaintiff's  wagon;  on  the  second  ai^al  (10 
App^  Div.  626,  41 K  Y.  Supp.  1110),  Mr.  Justice  Pratt^s  opinion  say- 
ing: 

*'We  think  It  Is  too  clear  to  require  extended  dlscos^on  that  one  aspect  or 
the  case  presented  a  question  of  negligence  for  the  jury.  If  the  boraes  of  thfe 
detoidant  were  prandng  acrow  the  road  before  the  defendant's  servant  wtet 
the  plaintUTs  vehicle,  the  Jury  might  well  have  found  that  the  defendantfk 
driver  shoidd  have  pamed  plaintiff's  vehicle  at  a  distance  sufficiently  great  to> 
8Toia  any  chance  of  the  led  horse  colliding  with  the  vehicle.  *■  *  *  Wheat, 
the  plalutifF  saw  the  horses  approaching,  she  sought  to  escape  an  accident  iXf.  ■ 
driving  along  the  extreme  right  of  the  highway.  Had  the  defendant's  servant - 
taken  the  same  precaution,  and  gone  well  to  bis  side  of  the  road,  which  waft, 
clear  of  ohstmction,  the  accident  would  not  have  happened." 

In  the  case  at  bar  the  horse  was  proceeding  quietly  along  the  roa<^ 
until  quite  close  to  the  plaintiffs  wagon,  where  the  plaintiff  wa*.- 
standing,  when  he  was  suddenly  frightened  by  the  contact  of  the- 
wagon,  and  in  conseqaence  thereof,  while  the  defendant's  agrat  was 
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doing  Ms  utmost  to  quiet  and  control  tbe  liorse,  he  backed  into  the 
plaintiff. 

.  The  case  of  Grinnell  t.  Taylor,  86  Han,  901,  32  N.  T.  &apg.  684,  re- 
fied  upon  by  the  plaintiff,  is  also  distinguishable.  In  that  case  the 
plaintiff  was  walking  along  a  sidewalk  in  the  street  in  a  village,  and 
the  defendant  was  walking  on  the  outer  edge  of  the  sidewalk,  lead- 
hig  a  horse.  The  horse  was  friaying,  prancing,  and  rearing,  and  oc- 
casionally stepping  upon  the  sidewfdk.  Wh«i  the  plahitifl  per- 
ceived the  action  of  the  horse,  and  aj^reciated  the  danger  she  was 
in,  she  stepped  off  the  walk  into  a  yard,  away  from  the  defendant, 
when  the  horse  kicked  her.  There  was  an  ordinance  of  the  village 
which  prohibited  a  person  from  riding  horaeback,  or  leading  or  driv- 
ing any  horse,  on  any  of  the  sidewalks  in  the  village,  and  it  was  held 
that  there  was  a  question  for  the  jury  as  to  the  negligence  of  the 
defendant  in  managing  his  horse  on  the  occasion.  In  this  case  the 
defendant  was  violating  no  ordinance,  bat  the  horses  were  proceed- 
ing aiong  the  street  in  what  app^rs  to  have  been  a  proper  way. 
The  rule  applicable  in  cases  of  this  character  is  thus  stated  in  Cad- 
well  T.  Arnheim,  152  N.  T.  189,  46  N.  E.  312: 

"Tbe  legal  doty  owing  by  tbe  defendant  to  tbe  i^intlff  was  tiiat  bis  coacbman 
■bonld  be  competent,  and  ebonld,  to  tbe  best  of  bis  ability,  bo  manage  tala 

horses,  while  upon  the  public  highway,  as  to  prevent  them  firom  being  tbe 
cause  ot  any  Injury  to  those  rightfully  there.  Incompetency,  due  to  the  want 
of  experience,  or  to  other  causes  affecting  the  personality  of  the  driver;  or 
recklessness  In  driving,  whether  In  maintaining  an  Improper  rate  of  speed 
w  in  failure  to  exercise  proper  skill  and  vigilance;  or  the  use  of  horses  known 
to  be  Tictotis  and  unreliable  in  harness, — these  and  possibly  other  conditlona 
should  ordinarily  exist  in  order  to  predicate  negligence  of  one  driving  upon  the 
public  way." 

See  Benoit  v.  BaUroad  Co.,  154  N.  Y.  223, 48  K  £.  524. 

There  was  no  evidence  to  justify  a  flnding  that  the  def«idant  was 
negligent,  and  the  comjdaint  should  have  been  dismissed. 

It  follows  that  the  judgment  appealed  from  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  evrat, 
AU  concur,  except  PATTERSON  and  O'BiaEN,  JJ.,  who  dissent 

O'BRIEN,  J.  (disseuting).  I  think  the  facts  bring  this  case  within 
the  principle  laid  down  in  Crozier  v.  Read,  78  Hun,  181,  28  N,  Y. 
Supp.  914,  Id.,  10  App.  Div.  626,  41  N.  Y.  Supp.  1110,  and  GrinneU  v. 
Taylor,  85  Hun,  90,  32  N.  Y.  Supp.  684.  I  therefore  dissent 


REESB  V.  REESB. 
(Supreme  Court,  Appellate  Division.  First  Department  December  22,  1899l) 

CONVBlVl^lMPBUOIIMBNT— SdOCESSIVB  PdXISHUBKTS. 

An  imprisonment  of  defendant  for  contempt  on  an  Interlocutory  ordw 
before  Judgment  will  not  prevent  his  subsequent  imprisonment  for  disobedi- 
ence to  final  judgment  in  tbe  same  action,  under  Code  Civ.  Proc.  {  111, 
which  provides  that  "tbe  prisoner  shall  not  again  be  Inqtrlsoned  upon  a 
Uke  process  Issued  In  the  same  action  or  arrested  In  any  action  upon  any 
Judgment  under  which  the  same  may  have  been  granted";  "process,"  as 
there  used,  referring  to  process  after  final  Judgment. 
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Ai^>edl  from  special  term,  New  York  coanty. 

Action  Ify  Sarab  E.  ICecse  against  Thomas  J.  Reese.  From  an  order 
committing  defendant  for  contempt  of  court  (60  K.  Y.  Supp.  406),  he 
appeals.  A£Srmed. 

Ai-gued  before  VA^  BBU2f T,  P.  J.,  and  McLAUaHUX,  PATTEB- 
SON,  O'BBIEN,  and  INGBAHAH,  JJ. 

George  W.  Dease,  for  appellant. 

House,  Grossman  &  Vorhaus,  for  respondent 

O'BKIEN,  J.  The  action  was  brought  for  a  separation,  on  the 
grounds  of  cmelty  and  abandonment;  and  the  final  decree  directed 
the  defendant  to  pay  the  sum  of  f 75  per  month  for  the  maintenance 
of  the  plaintiff  and  of  the  children  of  the  marriage,  and  to  give  se- 
curity in  the  form  of  a  bond  or  undertaking  in  the  sum  of  f 1,000.  The 
defendant,  although  served  with  the  final  decree  and  a  personal  de- 
mand to  comply  with  its  terms,  willfully  refused  to  do  so;  and  the 
court  before  whom  the  facts  were  brought  made  the  order  adjudging 
the  defendant  in  contempt,  from  which  this  appeal  is  taken.  In 
opposition  to  the  motion  below,  the  d^endant  showed  that  while 
the  action  was  pending,  and  before  the  final  decree,  an  order  was  ob- 
tained by  the  plaintiff  for  the  payment  by  the  defendant  of  alimony 
pendente  lite,  and  that,  having  failed  to  comfAy  with  the  terms  of  that 
order,  he  was  adjudged  iu  contempt,  arrested  by  the  sheriff,  and  re- 
mained in  prison  the  full  three  months,  which  is  the  ^tent  allowed  by 
law.  The  insistence  below,  as  in  this  court,  is  that,  having  been 
once  arrested  in  the  action,  a  second  arr^t  is  e^ressly  prohibited 
by  section  111  of  the  Code  of  Civil  Procedure,  which  reads  as  follows: 

"No  person  shall  be  Imprisoned  wlthhi  the  prison  walls  of  any  jafl  tor  a 
longer  period  than  three  months  under  an  execotlon  or  anj  other  mandate 
against  the  person  to  enforce  the  recovery  of  a  sum  of  money  lesa  than  five 
tanndred  dollars  In  amount  or  under  a  commitment  upon  a  fine  for  contempt 
of  rourt  In  the  nonpayment  of  alimony  or  counsel  fees  In  a  divorce  case  where 
the  amount  so  to  he  paid  is  less  than  the  sum  of  fire  hundred  dollars;  and  where 
the  amount  In  either  of  said  cases  Is  five  hundred  dollars  or  over,  such  Imprison- 
ment shall  not  continue  for  a  longer  period  than  six  months.  It  shall  be  the 
duty  of  the  sheriff.  In  whose  custody  any  such  person  Is  held,  to  discharge  such 
jteraon  st  the  expiration  of  said  respective  periods  without  any  formal  applica- 
tion bdng  made  tlierefor.  No  person  shall  be  Inqirlsoned  within  the  Jail  IttKx- 
tles  of  any  Jail  for  a  longer  period  than  six  months  upon  any  execution  at  other 
mandate  against  the  person,  and  no  action  shall  be  commenced  against  the 
sheriff  upon  a  bond  given  for  the  jnil  liberties  by  such  person  to  secure  the 
benefits  of  such  liberties,  as  proridod  in  articles  fourth  and  fifth  of  this  title 
for  an  escape  made  after  the  expiration  of  six  months'  Imprisonment  as  afore- 
said. Notwithstanding  such  a  discharge  In  either  of  the  above  cases,  the 
Judgment  creditor  In  the  execution,  or  the  person  at  whose  Instance  the  said 
mandate  was  Issced,  has  the  same  remedy  against  the  property  of  the  person 
Inqirlsoned  which  be  had  before  such  execution  or  mandate  was  Issued;  but 
the  prlscmer  Bhall  not  be  again  Imprisoned  upon  a  like  process  tssaed  In  the 
flame  action  ox  arrested  In  any  action  upon  any  Judgment  under  which  the 
same  may  have  been  granted.  Except  In  a  case  hereinbefore  specified  nothing 
in  this  sectlcm  shall  effect  a  commitment  for  contempt  of  court" 

The  appellant  claims  that,  having  once  been  arrested  and  impris- 
oned, though  upon  an  interlocutory  order  before  judgment,  the  court, 
by  this  section,  is  prohibited  from  imprisoning  him  a  second  time, 
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even  npon  his  refusal  to  obey  a  final  judgment;  the  argame'ht  being 
that  the  second  arre&t  is  upon  the  same  ground,  in  the  same  action, 
and  upon  a  like  process.  This  precise  question  has  not  been  passed 

upon  by  any  appellate  court,  although  other  questions  arising  nndw 
the  provisiona  of  this  same  section  have  been  decided.  Thus,  in  the 
case  of  Levy  v.  Salomon,  reported  in  12  Civ.  Proc.  R.  125,  and  in  105 
N.  Y.  529,  12  N.  E.  53,  an  order  of  arrest  was  obtained  at  the  be- 
ginning of  the  action;  and  the  d^endant,  having  given  a  bond  for 
tiie  jail  limits  and  having  remained  therein  during  six  months,  moved 
for  a  discharge  from  the  limits  and  from  arrest.  The  motion  was 
granted,  and  the  order  thereupon  entered  was  subsequently  affirmed 
by  the  general  term;  but  on  appeal  to  the  court  of  appeals  the  de- 
cision of  the  lower  courts  was  reversed,  and  it  was  Baid,  as  stated 
by  the  syllabus  in  the  case  in  105  N.  Y.  529,  12  N.  E.  5.3,  that: 

"The  provision  of  tlie  Code  of  Civil  Procedure  (section  111,  as  amended  by 
chapter  672,  Laws  1880)  limiting  the  time  of  Imprisonment  upon  any  execution 
or>  other  mandate  against  the  persou,  refers  only  to  a  final  process  or  mandate 
after  a  Judgment  fixing  the  amount  due;  It  does  not  Include  orders  of  arrest 
lisued  at  the  time  of  the  commencement  of  the  action  or  before  any  recovery." 

And  in  Winton  t.  Winton,  53  Hnn,  4,  5  N.  Y.  Supp.  637,  it  was  held 
that  where  a  defendant  has  been  arrested  and  imprisoned  for  the  non- 
payment of  alimony  previously  directed  to  be  paid  by  the  jadgment 
in  an  action  for  divorce,  and  remains  in  prison  under  the  commitment 
because  of  such  default  of  payment  for  the  full  term  for  which  he 
could  be  imprisoned  under  section  111  of  the  Code  of  Civil  Procedure, 
he  is  not  thereafter  liable  to  arrest  and  imprisonment  for  failure  to 
pay  alimony  subsequently  accruing.  The  ground  of  that  decision  was 
that  the  second  arrest,  like  the  first,  being  after  and  under  the  judg- 
ment, would  necessarUy  be  upon  a  lU^e  piw^ss  issued  in  the  same 
action,  which  is  prohibited  by  the  Code.  This  latter  case  in  no  way 
militates  against  the  conclusion  reached  at  special  term,  but  fur- 
nishes, rather,  an  argument  in  favor  of  the  view  that  the  construction 
to  be  given  to  the  words  "process"  and  "mandate,"  as  used  in  section 
111,  is  that  they  refer  to  process  after  final  judgment.  This  view  is 
strengthened  by  the  section  iteelf,  which,  in  limiting  the  duration  of 
imprisonment,  speaks  of  imprisonment  "under  an  execution  or  other 
mandate  *  *  *  to  enforce  the  recovery  of  a  sum  of  money,"  and 
snlHsequently  refers  to  the  fact  that,  notwithstanding  a  discharge 
under  the  law,  'the  judgment  creditor  in  the  execution,  or  the  person 
at  whose  instance  the  said  mandate  was  issued,"  has  a  remedy  against 
the  property;  and  continues,  "but  the  prisoner  shall  not  be  again  im- 
prisoned upon  a  like  process  issued  in  the  same  action  or  arrested  in 
any  action  upon  any  judgment  under  which  the  same  may  have  been 
granted."  We  have  not  overlooked  the  fact  that  there  is  a  proviaioa 
that  the  duration  of  imprisonment  is  equally  limited  to  a  commitment 
"upon  a  fine  for  contempt  of  court  in  the  nonpayment  of  alimony  or 
counsel  fees  in  a  divorce  case,"  nor  the  concluding  words,  that  "noth- 
ing in  this  section  shall  effect  a  commitment  for  cMitempt  of  conrt** 
In  construing  that  part  of  the  section  which  relates  to  imprisonment 
for  contempt  in  failing  to  pay  alimony,  upon  the  principle  of  "noscitor 
a  sociis,"  it  must  be  held  to  mean  imprisonment  after  jndgm^t^  or 
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upon  a  final  process  or  mandate,  which  is  the  kind  of  process  whicli 
the  balance  of  the  section  expressly  refers  to.  Beading  the  section 
as  a  whole,  its  evident  purpose  was  to  prevent  a  person,  after  jadg- 
znent  or  final  mandate,  being  twice  imprisoned  in  the  same  action 
apott  a  like  process;  and  there  is  nothing  which  indicates  that  it  was 
intended  to  apply  to  an  interlocutory  order  for  contempt  before 
jadgment,  or  to  an  order  of  arrest  obtained  at  the  beginning  of  an 
action,  or  to  any  meene  process  upon  which  a  person  mi^t  be  ar- 
rested before  jadgment. 

Our  condoBion  is  that  the  court  at  special  term  was  right  in  its 
construction  of  the  section,  that: 

"The  Inhibition  of  the  statote  with  regard  to  the  saccesslve  tenna  of  Imprls- 
onment  does  not  apply  where  the  earlier  commitment  was  founded  upon  mesne 
process,  and  a  second  commitment  Is  ordered  under  flnal  Judgment  In  the  same 
action." 

Ordec  accordingly  affirmed,  with  f  10  costs  and  disbursements.  AU 
ooncnr. 


ALBRING  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Court.  Appellate  Division,  Fourth  Department  December  29,  189D.) 

MASTBR  and  SbRTAUT— InJDRT  to  SeBVAKT— DBATH— EtIDBKC^— NKOLIOBnCB. 

In  an  action  for  the  death  of  a  brakeman,  alleged  to  have  been  caused 
by  defendant's  negligence  In  falling  to  maintain  suffldent  telltales  to  warn 
him  of  a  low  bridge  by  which  he  was  struck,  ttxece  was  evidence  that  two 
of  the  telltales  near  tiie  center  were  entirely  gone,  and  one  was  tangled 
with  another,  thus  leaving  a  space  of  about  18  inches,  through  which  a 
brakemau'a  tiead  might  pass  without  being  struck  by  them  and  thereby 
warned  of  the  bridge;  that  deceased  was  walking  leisurely  forward  on  the 
train  aa  it  approached  the  bridge,  with  the  telltales  and  bridge  In  idaln 
i^bt.  The  day  was  snowy  and  windy,  but  there  was  no  evidence  that 
there  way  ai^  snow  falling,  so  as  to  blind  him,  at  the  time  of  accident. 
Held,  that  the  evidence  w^as  Insufficient  to  support  a  finding  that  defend- 
ant's negligence  caused  the  Injury,  and  that  the  deceased  was  free  from 
contributory  negligence. 

Appeal  from  special  term,  Wayne  county. 

Bertha  Albring,  as  administratrix,  etc.,  against  the  New  York 
Central  &  Hudson  River  Bailroad  Company.  From  a  judgment  in 
favor  of  plaintiff,  and  from  an  order  denying  a  new  trifU,  defendant 
appeals.  Reversed. 

This  Is  an  action  brought  under  the  statute  by  the  legal  representatlTe  of 
Elmer  S.  Albring,  deceased,  to  recover  damages  for  his  death,  as  caused  by  the 
negligence  of  the  defendant.  Upon  the  1st  day  of  December,  1695,  Elmer  Al- 
bring entered  the  service  of  the  defendant  aa  a  brakeman.  Upon  the  14th  day 
of  January,  1896,  he  was  found  in  a  dying  condition  by  the  side  of  the  defend- 
ant's track  about  100  feet  east  of  the  west  end  of  a  bridge  which  carries  the 
highway  over  the  track  at  Red  Creek,  one  of  the  stations  upon  defendant's 
road.  Upon  that  day  Albring  left  Oswego  on  a  freight  train  for  Walllngton 
about  10  or  11  o'clock  In  the  morning,  and  the  return  trip  commenced  about  3  In 
the  afternoon.  He  was  head  brakeman  both  ways.  On  his  return  trip  his  train 
arrived  at  Red  Creek  at  4:60  In  the  afternoon.  Two  witnesses  on  behalf  of 
the  plaintiff  swear  that  Albring  was  seen  several  hundred  feet  west  of  this 
bridge  to  Jump  from  a  box  car  down  upon  a  gondola  car,  and  thereafter  to 
dlmb  upon  another  box  car.  He  passed  out  of  view  of  these  two  witnesses 
from  76  to  160  feet  west  of  the  telltales,  which  were  placed  at  260  feet  west  of 
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the  center  ot  the  bridge,  to  warn  brakemen  of  the  low  bridge  which  they  wert 
approaching.  He  was  at  that  time  walking  leisurely  towards  the  front  of  tlie 
car.  After  the  train  *had  passed  this  bridge,  some  trackmen  who  were  repair- 
ing the  defendant's  track  juat  east  of  the  bridge  discovered  a  cap.  and,  upon  go- 
ing a  short  distance  fnrtlier,  found  the  plaintiff's  Intestate  In  a  d^ng  cmdltion. 
This  bridge  was  so  constructed  that  the  bottom  ot  the  needle  beam  was  16 
feet  11^  Inches  from  the  top  of  the  rail.  The  top  of  an  ordinary  freight  car 
Is  from  11  feet  3  Inches  to  11  feet  9  Inches  from  the  top  of  the  rail.  This 
needle  beam  Is  a  long  beam  placed  under  the  center  of  the  bridge,  paralld 
with  the  track,  about  11  Inches  square,  and  projects  abont  5  feet  from  the 
side  of  the  bridge  on  either  side.  The  train  was  eastward  bound.  About 
250  feet  west  of  this  bridge,  upon  the  north  side  of  the  track,  was  a  i>oIe  wltb 
an  arm  that  extended  over  the  track,  to  which  were  originally  attached  14 
telltales,  so  called.  These  consisted  each  of  an  Iron  rod  about  Itt  Inches  in 
length,  and  attached  to  the  end  of  that  rod  was  a  rope  about  2  feet  In  length 
and  an  inch  in  thickness.  These  telltales  hung  over  the  track  at  a  height  of 
about  16  feet  and  2  Inches,  their  purpose  being  to  warn  brakemen  on  the  train 
of  the  approach  to  a  low  bridge.  Upon  the  day  in  question,  and  for  sereral 
months  prior  thereto,  2  of  these  telltales,  to  wit,  the  fourth  and  fifth  from  the 
south,  were  entirely  gone.  There  is  evidence,  also,  to  show  that  the  third  one 
was  tangled  with  the  second.  There  was  therefore  a  space  of  from  15  to  18 
Inches,  through  which  the  bead  of  a  brakeman  might  pass  without  being 
•truck  by  these  telltales.  The  evidence  shows  that  the  center  of  this  space 
came  about  2  or  S  Incbes  south  of  the  center  line  of  the  track. 

Argued  before  HA£I>IN,  P.  J.,  and  ADAJIfB,  HcLENNAN, 
SPRING,  and  SMITH,  JJ. 

Edward  Harris,  for  appellant. 
D.  F.  Morehouse,  for  respondent. 

SMITH,  J.  The  Diligence  of  the  defendant  in  failing  to  maintain 
these  telltales  in  proper  condition  is  the  fault  for  which  it  has  been 
charged  hj  this  verdict.  By  chapter  565  of  the  Laws  of  1890,  the  de- 
fendant was  required  to  "erect  and  maintain  suitable  warning  sig- 
nals at  any  bridge  or  structure  which  crosses  the  railroad  above  the 
track  where  such  warning  signals  may  be  necessary  for  the  protection 
of  employees  on  top  of  the  cars  from  injury.'"  Defendant  could  not 
be  charged  with  negligence  in  tlie  maintenance  of  this  low  bridge. 
No  improper  or  unusual  construction  is  claimed.  It  was  one  of  its 
structures  obviously  dangerous,  the  risk  of  which  was  assumed  by  the 
employ^.  Whether  or  not  Albring  had  been  warned  of  this  particular 
bridge,  it  was  a  structure  of  which  he  was  bound  to  take  notice. 
He,  however,  had  the  right  to  assume  that  the  defendant  had  per- 
formed the  duty  enjoined  by  the  statute;  and  the  risk  which  be  as- 
sumed, tiierefore,  was  the  risk  of  injury  from  this  bridge  when 
warned  by  such  signals  as  the  statute  required.  There  is  sufficient 
evidence  from  which  the  jury  might  find  that  Albring  was  struck 
by  the  needle  beam  of  this  bridge.  He  was  last  seen  upon  the  top  of 
the  box  car  a  short  distance  before  reaching  the  bridge.  The  jury 
was  justified  in  finding  that  his  plush  cap  rubbed  against  this  needle 
beam,  and  that  some  of  the  plush  was  left  upon  the  beam.  Hie  evi- 
dence of  the  physician  that  the  scalp  was  loosened  and  pushed  back 
from  the  front  to  the  back  of  the  head  sustains  the  theory  of  the  plain- 
tiff that  he  was  walking  forward  upon  the  box  car,  and  was  struck 
by  the  needle  beam  of  the  bridge.  Two  farther  propositions  re- 
mained for  the  plaintiff  to  establish  before  she  should  merit  a  verdict: 
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First,  that  the  defective  condition  of  tbese  teHtales  was  the  cause  of 
the  injury;  second,  that  her  intestate  was  free  from  contributory 
negligence.  Upon  both  of  these  propositions  we  are  compelled  to  hold 
that  she  has  failed  to  carry  the  bnrden  of  {voof  which  the  law  placea 

npon  her. 

By  the  plaintiff's  evidence  it  appears  that  Albring  was  walking  to- 
wards the  front  of  the  train.  The  ground  was  covered  with  snow, 
and  it  was  not  yet  dark.  There  was  a  strong  wind  from  the  north- 
west, which  probably  blew  th^  other  telltales  against  him  unless  be 
purposely  avoided  fhem.  But  Aether  or  not  he  was  struck  by  the 
t^ltales,  and  in  ^is  way  warned,  the  structure  was  one  which  wa« 
plainly  to  be  seen.  He  was  walking  directly  towards  it.  The  tell- 
tales came  within  a  few  inches  of  his  face.  It  is  impossible  for  him 
to  have  passed  without  seeing  them,  and  thns  being  notified  of  the 
approach  to  danger.  The  failure  to  maintain  them  in  proper  condi- 
tion was  clearly  negligence  in  the  defendant.  If  he  were  warned, 
however,  by  striking  them  or  by  seeing  them,  the  negligence  of  the 
defendant  has  not  caused  this  injury.  The  plaintiff  argues  in  answer 
to  this  position  that  it  was  a  snowy,  blnstering  day,  and  that  it  cannot 
be  said  that  Albring  must  have  seen  these  signals.  It  is  true  that 
there  is  evidence  to  the  effect  that  at  intervals  during  the  day  it  was 
snowy  and  blustering.  There  is  no  direct  evidence  that  at  this  par- 
ticular time  there  was  any  storm,  or  that  any  snow  was  falling  in  such 
a  way  as  to  blind  him.  The  evidence  clearly  indicated  the  contrary. 
IVom  the  evidence  of  Longyear  and  Phelps,  he  was  plainly  seen  be- 
tween two  and  three  hundred  feet  away.  Phelps  tells  in  detail  how 
he  jumped  from  the  box  car  upon  the  gondola  car,  and  how  he 
climbed  again  on  a  box  car.  He  swears  distinctly  to  the  manner  of 
his  dress. 

"He  bad  a  short  coat,  and  I  noticed  he  had  on  felt  boots,  that  came  just  below 
tlie  knee,  on  the  oatside  of  hla  pants,— dark  brown  \n  color.  Q.  Oould  yon  tell 
whether  they  were  felt  or  knit?  A.  Yea,  air;  they  were  felt  Q.  What  kind 
of  a  shoe  did  be  have?  A.  I  think  It  was  rnbber.** 

Longyear  swears: 

"He  was  (;o)Dg  towards  the  engine,  dressed  In  dark  clothes;  a  cap  on  his 
bead;  felt  boots,  aa  I  took  them  to  be,  (m  bis  feet,  with  the  legs  on  the  outside 
of  his  pants." 

If  the  weather  was  such  as  to  permit  these  witnesses,  from  a  dis- 
tance of  several  hundred  feet,  to  observe  the  details  of  this  man's 
dress,  the  man  himself  could,  clearly,  and  should,  have  seen  these 
warning  signals,  which  were  right  before  him.  It  is  not  probable 
that  he  was  walking  along  that  car  with  his  eyes  shut. 

Again,  it  is  urged  that  this  engine  was  laboring  in  climbing  a 
grade,  and  was  throwing  out  a  great  deal  of  amoke  and  steam.  The 
witness  Longyear  farther  swears: 

Did  you  see  this  train  as  It  passed  up  Into  that  cut,  going  towards  the 
bridge,  at  the  time  you  spoke  of,  when  yon  saw  this  man  npon  the  train?  Did 
yon  notice  anything  with  reference  to  the  ateam  and  smoke  made  by  the 
train?  What  did  yon  notice?  A.  I  noticed  that  It  fogged  down  Into  the  cnt." 

The  engineer  of  the  train  also  swears  that  it  was  emitting  a  great 
deal  of  steam  and  amoke.  While  from  this  evidence  it  might  be  in- 
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ferred  that  the  smoke  and  steam  settled  down  upon  the  track  at  the 
bridge,  the  evidence  is  not  suflicient  from  which  a  jury  could  find  that 
that  Bmoke  and  steam  settled  down  upon  the  track  more  than  200  feet 
west  of  the  bridge,  where  were  these  telltales.  The  circumstances 
lead  to  the  contrary  inference.  The  evidence  of  the  civil  engineer  is 
to  the  effect  that  only  from  abont  100  feet  west  of  the  bridge  the  bank 
rose  saddeolj  to  the  height  of  the  road  upon  the  bridge.  The  dis- 
tance from  the  Keeley  crossing  to  these  telltales  was  622  feet  easterly. 
At  600  feet  easterly  of  the  Keeley  crossing  the  top  of  the  embank- 
ment was  less  than  3  feet  above  the  top  of  the  tie.  At  700  feet 
easterly  of  the  Keeley  crossing  the  top  of  the  embankment  was  only 
4^  feet  above  the  top  of  the  tie.  It  will  thus  be  seen  that  at  the 
place  of  these  telltales  there  was  no  embankment  to  prevent  the 
wind  from  having  fall  sweep  over  the  tops  of  the  cars.  The  wind  was 
blowing  strongly  from  the  northwest.  The  train  consisted  of  40 
cars.  Albring  was  a  little  forward  of  the  center  of  the  train.  With 
this  strong  wind  at  this  spot,  it  would  seem  impossible  that  the 
smoke  could  in  any  way  envelope  him,  to  prevent  his  seeing  clearly 
these  telltale  as  he  came  to  tiiem.  The  witnesses  Longyear  and 
Phelps  saw  him  until  he  was  within  from  75  to  150  feet  of  these  tell- 
tales, and  there  is  no  intimation  in  their  evidence  that  he  was  at  that 
time  in  any  way  enveloped  in  the  smoke.  In  Wallace  v.  Railroad 
Co.,  138  N.  Y.  302,  33  N.  E.  1069,  the  evidence  showed  that  the  plain- 
tiff, as  he  approached  the  bridge,  was  "intent  upon  the  discharge  of 
his  duty,  with  his  face  towards  the  rear  of  the  train,  in  a  position  to 
most  effectually  discharge  his  duty,  and  thus  his  back  was  towards 
the  bridge.  He  was  not  at  that  time  aware  that  he  was  approaching 
a  place  of  danger,  and  had  no  warning  of  the  bridge."  In  the  case 
at  bar,  however,  while  he  was  walking  forward  on  the  train,  with 
these  telltales  and  this  bridge  in  plain  sight  before  him,  the  jury  is 
not  authorized  to  find  that  the  negligence  of  the  defendant  has  caused 
this  injury,  or  that  he  has  exercised  the  care  of  an  ordinarily  prudent 
man  to  avoid  the  injory.  In  Gordell  v.  Bailroad  Co.,  75  N.  T.  330, 
it  was  said: 

"The  clTcomBtances  mnat  be  such  as  to  show  that  the  deceased  exercised 
proper  care  for  his  own  safet7.  When  the  circumstances  point  Just  as 
much  to  the  negligence  of  the  deceased  as  to  Its  absence,  or  point  In  neither 
direction,  the  plaintiff  should  be  nonsuited.  The  presumption  that  every  person 
will  take  care  of  himself  from  m^ard  to  his  oirn  life  and  safety  cannot  take 
the  place  of  proof,  because  human  experience  shows  that  perscMU  exposed  to 
danger  will  frequently  forego  the  ordinary  precautions  of  safety." 

In  Bond  v.  Smith,  113  N.  Y.  378,.21  N.  E.  128,  Judge  Earle,  after 
showing  that  the  plaintiff's  intestate  was  familiar  wi£  the  premises 
where  he  was  injured,  says: 

"We  bare  no  right  to  guess  that  he  was  free  from  fault  It  was  Incumbent 
upon  the  plaintiff  to  show  It  by  a  preponderance  of  evidence.  She  famished 
the  Jury  with  nothing  frtMn  which  they  could  infer  the  freedom  of  the  Intestate 
from  fault.  She  slrapiy  fuiiiished  food  for  speculation,  and  that  will  not  do 
for  the  basis  of  the  verdict.   The  law  demands  proof,  not  mere  speculation." 

See,  ah30,  Laidlaw  v.  Sage,  156  K  Y.  94r^8, 62  N.  E.  679. 
We  are  of  the  opinion  that  the  verdict  was  wrong. 
Judgment  and  order  reversed,  and  new  trial  ordered,  with  ooBts  to 
the  a^rpellaut  to  abide  the  event.  All  concur. 
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ADAMS,  J.  If,  as  stated  by  the  defendant's  witness  Aiken,  the 
plaintiff's  intestate  was  upon  one  of  the  gondola  cars  when  his  train 
passed  under  the  tdltale,  the  defectiye  condition  of  that  appliance 
coold  not  bj  any  poraibility  have  been  the  proximate  cause  of  his 
coming  into  contact  with  the  bridge.  If,  on  the  other  hand,  he  was 
cpon  tiie  top  of  a  box  car,  and  walking  leisurely  towards  the  bridge 
and  telltale,  as  we  are  asked  to  infer  from  the  evidence  of  Longyear 
and  FhelpB,  he  must  hare  seen  both  the  telltale  and  bridge  in  time 
to  have  avoided  contact  with  the  latter,  and  conseqnently  he  was 
goilty  of  contributory  negligence.  It  follows  that  in  either  event  the 
plaintiff  ought  not  to  recover,  and  therefore  I  vote  for  reversaL 


8HATIT  et  al.  v.  BGSAUBOTH  et  al. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.   December  29,  1899.) 
CUu— Falbb  RBPRSSBHTATioNa—RBScissioN— Election  of  Remedies  —  Rs- 

PLBTIN. 

Defendants  by  false  and  fraadnlent  representations  purchased  certain 
goods  from  plaintiffs,  and  mortgaged  a  part  thereof  to  a  bank.  Plaintiffs, 
after  rescinding  the  sale,  brought  replevin  against  the  bank;  and  such 
action  was,  with  defendants'  consent,  settled  for  a  stipulated  sum,  which, 
after  deducting  the  costs  and  expenses,  netted  less  than  the  sum  defend* 
ants  agreed  to  pay  for  all  of  the  goods.  Held,  that  such  reBclsslon  and  the 
r^Ievln  suit  were  not  such  an  election  of  remedies  as  would  preclude 
plaintiffs  from  suing  defendants  for  the  balance  due  on  the  goods  under 
the  otiglnal  contract 

Appeal  from  special  term,  Monroe  county. 

Action  by  Theodore  J.  Shaut  and  another  against  Udo  V.  Schan- 
roth  and  another  for  damages  for  false  and  fraudulent  representa- 
tions in  the  purchase  of  goods.  From  an  interlocutory  ju^^ent 
overruling  a  demurrer  to  the  complaint,  defendants  appeal.  Af- 
firmed. 

Argued  before  HABDIN,  P.  J.,  and  ABAHB,  McLENNAN, 
SPRING,  and  SMITH,  JJ. 

George  C.  Miller,  for  appellants. 
Isaac  Adler,  for  respondents. 

&PKD7G,  J.  The  complaint  shows  that  on  Kovember  21, 1896,  the 

plaintiffs  sold  and  delivered  to  the  defendants,  on  credit,  a  quantity 
of  leather,  at  the  agreed  price  of  91,823.66;  that  prior  to  such  sale 
the  defendants  fraudulentiy  represented  that  they  were  responsible; 
that  in  fact  they  were  insolvent,  as  they  knew,  and  purchased  said 
goods  with  the  preconceived  purpose  not  to  pay  for  the  same,  and  to 
deceive  the  plaintiff;  that  said  defendants  had  fraudulently  repre- 
sented to  a  commercial  agency  that  they  possessed  property  of  the 
value  of  about  f 90,000  in  excess  of  all  their  liabilities;  that  on  the 
strength  of  such  representations  they  were  rated  in  the  publications 
of  such  mercantile  agency  as  possessing  a  capital  of  from  ^0,000  to 
f 50,000,  and  credence  was  given  to,  and  reliance  placed  upon,  such 
rating  by  the  plaintiffs  in  ihii  action;  that  diattd  mortgages 
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given  upon  a  portion  of  the  leather  sold  to  the  defendants,  to  two 
banks  in  the  city  of  Buffalo,  and  1^  ^aintiffs,  in  rescission  of  such 
sale,  began  an  action  of  replevin  to  retake  the  proi>erty  in  the  cus- 
tody of  said  banks;  that,  witii  the  knowledge  and  assent  of  the  de- 
fendants, said  action  was  settled  for  the  sum  of  f 1.200,  and  the  net 
sum  accruing  to  the  plaintiffs  therefrom,  after  deducting  the  costs 
and  expenses  of  said  replevin  action,  was  |750.  This  action  is 
brought,  imputing  fraud  to  the  defendants,  and  to  recover  as  damages 
in  consequence  thereof  the  amount  unpaid  on  the  original  contract. 
The  defendants  demur  on  the  ground  that  the  complaint  does  not 
state  a  cause  of  action.  The  position  of  the  d^endants  is  that  the 
aetion  of  replevin  was  an  election  to  rescind  the  agreement  and  to 
treat  the  same  as  terminated,  and  that  this  action  is  an  affirmance 
at  the  contract,  and  inconsistent  with  the  rescission  thereof  as  indi- 
cated by  the  replevin  action,  and  that  hoth  remedies  are  not  avail- 
able to  the  plaintiffs. 

It  is  a  rule  of  practice,  well  established,  that  a  suitor  cannot  pursue 
two  incompatible  remedies,  and  when  he  has  once  made  his  election, 
witii  knowledge  of  the  facts,  his  act  is  conclusive,  and  debars  him 
from  obtaining  redress  on  a  contrary  tack.  7  Enc  PI.  &  Prac.  p.  363. 
Bnt  the  basis  of  this  rule  is  that  the  remedies  are  inconsistent.  To 
illustrate:  One  cannot  at  once  rescind  and  confirm  a  contract.  Do 
the  plaintiffs  in  this  action  troich  npon  that  rule?  A  part  of  the 
goods  were  sold,  and  they  sought  to  reclaim  them  by  an  action  of  re- 
plevin. They,  in  effect,  recovered  this  portion,  but  the  balance  of  the 
goods  were  still  unaccounted  for.  If  they  could  be  discovered,  an- 
other action  of  replevin  could  be  maiutained,  or  the  kindred  action  of 
conversion.  Instead  of  this,  the  plaintiffs  pursued  another  remedy, 
not  in  vindication  of  the  sale,  but  akin  to  the  action  of  tiQver,  and  to 
accomplish  the  same  result;  that  is,  to  recover  a  jndgment  founded 
on  t^e  wrongdoing  of  the  defendants.  The  action  of  trover  would 
have  been  based  upon  the  fraud  of  the  defendants  in  the  acquisition 
of  this  property,  and,  in  case  of  the  recovery  and  payment  of  the 
judgment,  the  title  would  be  irrevocably  in  the  defendants.  In  this 
action  the  [daintiffs  pursue  an  alternative,  independent  remedy  along 
the  same  line,  to  reach  the  same  substantial  result.  Had  the  pr*^ 
erty  in  the  possession  of  the  banks  materially  depreciated  in  value, 
the  action  of  trover,  based  upon  the  conversion  of  the  specific  iHrop- 
erty  remaining,  would  have  left  the  plaintiffs  remediless  for  the  loss 
sustained  by  this  diminution  in  value  of  that  replevied.  The  rnle 
that  a  suitor  cannot  resort  to  two  inconsistent  remedies  is  founded 
on  good  sense  and  on  public  policy.  A  person  cannot  by  one  remedy 
ratify  an  agreement,  and  by  another  assail  it.  To  allow  this  would 
bring  the  administration  of  justice  into  disrepute.  But  that  princi- 
ple does  not  go  to  the  merciless  extent  of  preventing  one  who  has 
suffered  a  pecuniary  loss  from  availing  himself  of  every  consistent 
means  open  to  him  to  recover  the  damages  he  has  sustained.  As  I 
read  the  authorities,  the  cause  of  action  in  this  complaint  does  not 
come  within  the  criticism  that  it  is  in  hostility  to  the  rescission  indi- 
cated l^y  the  action  of  replevin.  As  Judge  Talcott  says  in  Hers^  v. 
Benedict,  16  Hun,  2S2,  at  page  2SS: 
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"We  see  no  reason  why  a  rcndor,  baring  disaffirmed  the  sale,  may  not  re- 
claim such  of  the  goods  sold  as  are  within  bis  reach,  and,  when  some  have  been 
placed  beyond  his  reach,  sne  the  rendee  In  an  action  to  recover  damages  tor 
tbe  fraud." 

In  Powers  t.  Benedict,  88  N.  Y.  605,  the  plaintiffs  brongbt  an  action 
to  retake  property  which  it  was  claimed  had  been  obtained  from 
them  through  fraud.  This  action  wae  in  disaffirmance  of  the  con- 
tract. While  this  action  was  pending,  the  plaintiffs  commenced  pro- 
ceedings to  have  the  defendant  adjudged  a  bankrupt,  and  stated  in 
fheir  petition  that  their  demand  against  him  was  the  value  of  the 
goods  not  retaken  in  the  action.  The  conrt  of  appeals  held  that  the 
election  made  by  the  plaintiffs,  so  far  as  the  goods  taken  were  con- 
cerned, was  a  final  rescission  of  the  agreement.  Bat: 

"The  plaintiffs,  1^^  an  effort  to  retake  tbelr  entire  property.  U  saceessfol  in 
part  only,  do  not  lose  the  right  to  pursue  the  original  wrongdoer  for  the 
vahie  of  tbe  unfoond  portion.  *  *  *  A  wrongdoer  carries  away  one  hundred 
bags  of  grain.  The  owner  recovers  fifty  by  legal  process  from  one  who  re- 
ceived It  without  consideration,  and  whose  title  is  no  better  than  that  of  the 
trespasser.  Does  he  thereby  lope  hla  right  to  recorer  the  remainder?  Surd^ 
not" 

To  the  same  effect  are  Wile  t.  Brownstein,  35  Hun.  68;  Distilling 
Oo.  V.  Devendorf,  72  Hun,  622,  25  N.  Y.  Supp.  629;  Sleeper  v.  Davis, 
64  N.  H.  59,  6  Atl.  201. 

In  Welch  t.  Seligman,  72  Hun,  138,  Judge  FoUett  says  at  page  141: 

"This  Is  not  an  action  on  the  contract  to  recover  the  agreed  price,  but  an 
action  in  disaffirmance,  to  recover  damages  for  the  fraud  alleged  to  have  been 
practiced;  and  there  la  nothing  In  the  point  that  tbis  action  Is  Inatnslstent  with 
Uie  replevin  acticm  previously  brought,  as  the  learned  trial  judge  correctly 
held."  Emma  Silver  Min,  Co..  IJmlted,  v.  Bmma  Silver  Mln.  Co.  (C.  C.)  7 
Fed.  401.  420.  et  seq. 

The  numerous  aothorities  cited  by  the  ai^llants'  counsel  enunci- 
ate the  familiar  doctrine  that  a  person  cannot  at  once  repudiate  and 
affirm  an  ^sting  c<»itract,  but  I  do  not  find  any  authority  asserting 
that  a  recovery  of  a  part  of  the  i«roperty  by  the  vendor  ^ffedndes  him 
from  following  the  wrongdoer  to  recover  the  balance,  charging  him 
with  fraud  in  obtaining  it  That  remedy  is  not  necessarily  in  recog- 
nition of  the  contract. 

In  view  of  the  position  we  have  taken,  tbe  contention  of  the  appel- 
lants* counsel  that  the  settlement  with  the  banks  was  an  accord  and 
satisfaction  is  untenable.  The  replevin  action  pertained  only  to  a 
definite  portion  of  the  properly  sold  by  the  plaintiffs,  and  the  com- 
plaint shows  nnequivocally  that  the  adjustment  only  affected  that 
action.  The  settlement  was  made  with  the  consent  of  the  defendants, 
and  presumably  the  plaintiffB  obtained  what  the  property  involved 
in  that  action  was  fairly  worth,  and  no  more.  In  any  event,  the 
subject-matter  of  that  s^ustment  is  open  to  investigation  on  the 
trial. 

The  interlocutory  judgment  is  affirmed,  with  the  costs  and  disburse- 
ments of  this  appeal,  with  leave  to  tbe  defendants  to  withdraw  their 
demurrer  and  to  answer  upon  payment  of  the  costs  of  the  demurrer 
and  of  this  appeal.  All  concur. 

61  N.Y.S.-49 
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HAHL  et  aL  T.  STJOOi 

{Supreme  Gonrt,  Appellate  Dimdon,  Foorth  D^^rtmoit  Deoembtf  29,  18MM 

Equity— Rblibp  apter  JcDOHBirr  nr  1£jectmbiit. 

Plaintiff  brought  ejectment  against  an  adjoining  owner  to  recover  land 
encroached  ou  by  defendant  In  completing  a  house.  Judgment  was  entered 
for  plaintiff,  and  an  execution  Issued  to  the  sheriff,  who  made  a  return, 
that  It  was  Impossible  for  him  to  remove  the  encroachment  without  de- 
stroying the  building.  Meld,  that  since,  in  an  action  of  trespass.  plalntUt 
could  only  recover  such  damages  as  had  been  sustained  at  the  time  of  the 
commencement  of  the  action,  to  aT<rid  a  mnltlpliclty  of  suits  equity  will 
take  juTlBdlctlon,  and  Issue  a  mandatory  injunction,  requiring  defaidant 
to  ranore  the  encroachment  as  the  burden  of  so  doing  property  testa 
on  blm. 

Appeal  from  equity  term,  Erie  county. 

Suit  by  CharleB  F.  Hahl  and  others  against  Barbara  Sugo  to  com- 
pel defendant  to  remove  portions  of  her  house  encroaching  on  plain- 
tiffs' premises.  From  a  jad^ent  in  favor  ot  iflaintifb  (67  K.  T. 
Snpp.  920),  defendant  appeals.  Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  UcIMSNAS, 
SPEDJG,  and  SMITH,  JJ. 

Strebel  &  Corey,  for  appellant. 
Hammond  &  Hammond,  for  respcmdents. 

HARDIN,  P.  J.  The  opinion  prepared  by  the  learned  justice  prop- 
erly states  the  facts  and  circumstances  attending  the  controversy 
arising  between  the  parties,  and  his  opinion  fnlly  discnsses  the  ques- 
tions of  law  that  arose  in  connection  with  the  proofs  that  were  i^ven 
at  the  trial.  Notwithstanding  the  verdict  in  the  ejectment  action 
awards  to  the  plaintiffs  title  to  tiie  premises  in  dispute,  and  the  right 
to  the  possession  thereof,  the  wrongful  act  of  the  d^endant  perpe- 
trated upon  the  premises  of  the  plfUntiffs  stiU  continues.  The  de- 
fendant by  the  erection  of  a  house  with  its  wall  on  the  land  of  the 
plaintiffs,  and  by  maintaining  the  eaves  of  her  house  over  and  upon 
the  land  of  the  plaintiffs,  is  continuing  to  perpetrate  a  wrong  to  the 
plaintiffs.  To  redress  that  wrong  would  require  a  multiplicity  of 
actions.  To  avoid  a  multiplicity  of  actions,  equity  takes  jurisdic- 
tion. If  an  action  of  trespass  was  brought,  the  plaintiffs  could  only 
maintain  damages  for  injuries  sustained  up  to  the  time  of  Hie  bring- 
ing of  that  action.  Uline  t.  Railroad  Co.,  101  N.  T.  98,  4  K.  E.  536. 
Hie  former  action  of  ejectment  was  brought  for  the  purpose  of  set- 
tling the  title  to  the  premises,  and  to  award  to  the  pkintiffs  posses- 
sion of  the  13  inches  of  land  mentioned  in  the  complaint  in  that  ac- 
tion and  in  the  judgment.  Upon  that  land  thus  adjudged  to  be  the 
plaintiffs,  the  defendant  continues  "a  wrong,  to  wit,  the  maintenance 
of  her  wall  and  eaves  upon  the  property  of  the  plaintiffs.  It  is  no 
answer  to  the  plaintiffs'  demand  to  say  that  they  can  remove  the 
wrong  which  has  been  caused  by  the  defendant.  The  burden  of  sncb 
removal  should  be  cast  upon  such  defendant.  The  l<^c  of  the  ofnn- 
ion  found  in  Wheelock  v.  Noonan,  108  N.  T.  179, 15  N.  E.  67,  applies 
to  the  case  in  hand.   The  foregoing  views,  as  well  as  those  satia- 
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factorily  expressed  in  the  opinion  of  Hooker,  J.,  lead  to  tHe  conclu- 
sion that  the  decree  pronounced  at  the  special  term  should  be  sns* 
tained. 

Judgment  affirmed,  with  costs.  All  concur. 


WHITE  et  aL  T.  HOLDING. 

(Snpreme  Court,  Appellate  Term.   December  28,  1S90.) 

Apfkal — Record — Jurisdiction  of  Codrt, 

Where  the  record  falls  to  show  that  defendants  resided  wltbln  the  Jails- 
dlctltm  of  the  monldpal  conrt»  Judgment  for  plalntlft  will  be  xerened. 

Appeal  trcm  municipal  court,  Ixnrougli  of  Manhattan,  First  dis- 
trict. 

Action  by  Charles  White  and  others  against  Henrj  Holding. 
From  a  judgment  for  piaintifls,  defendant  appeals.  Reversed. 

Argued  before  FBEEBHAN,  F.  J.,  and  MacLEAN  and  LBVEN- 
TRITT,  JJ. 

George  H.  Culver,  for  appellant 
Stake  &  Ed^erson,  for  respondents. 

MacLEAN,  J.  Objection  is  made  to  the  judgment  herein  that  the 
record  is  wanting  in  proof  that  the  defendant  resided  within  the  ju- 
risdiction of  the  court,  and,  that  objection  being  well  founded,  the 
judgment  must  reversed.  Frees  v.  Ford,  6  N.  T.  176:  Gilbert  v. 
York,  111  N.  Y.  544, 19  N.  E.  268. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.   All  concur. 


KAMINSKI  V.  SCHEFER  et  al. 
(Supreme  Court,  Appellate  Division,  First  Departmoit  December  22,  189B,) 

BOXDB— WBONOrDL  PLSnOB— COHVERSIOH— MOHBT  HAO  AND  RBCTIVBD— NO- 
TICE—TKRDSB. 

Where  a  partnership  was  required  to  maintain  a  deposit  as  security  for 
advances,  and  one  of  the  partners  wrongfully  deposited  plaintlCT's  nego- 
tiable bonds  Intrusted  to  his  possession,  on  whicb  defendants  made  ad- 
vances in  good  faith  to  a  part  of  their  value,  before  notice  by  the  owner 
of  the  wrongful  taking  of  the  bonds,  and  after  notice  defendants  sold 
them  to  satisfy  tbe  firm's  Indebtedness,  which  then  exceeded  their  value, 
whereupon  plalntUE  sued  defendants,  alleging  that  they  had  wrongfully 
converted  the  bonds,  and  were  Indebted  to  her  for  the  money  received  on 
their  sale,  such  action  being  for  money  had  and  received,  and  not  for  a 
conversion,  plaintiff  was  entitled  to  recover  the  sum  realised  on  the  sale 
over  tbe  sums  advanced  prior  to  notice,  though  no  tender  of  defendants' 
Hen  had  been  made. 

Ai^al  from  trial  term.  New  York  county. 

Action  by  Esther  Kaminski  against  Carl  Schefer  and  others  to 
recover  money  received  by  defendants  from  the  wrongful  sale  of  se- 
curities. From  a  judgment  in  favor  of  defendants,  plaintiff  appeals. 
Reversed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSEY,  (yBBIEN,  DT- 
GRAHAM,  and  McLAUGHLIN,  JJ. 

S.  Livingston  Samuels,  for  appellant. . 
A.  Blomensteil,  for  respondents. 

McLaughlin,  J,  On  the  Sth  of  July,  1891,  Henry  M.  Kaminski, 
the  husband  of  the  plaintiff  entered  into  a  contract  with  the  defend- 
ants; to  take  effect  on  the  Ist  of  the  following  Jannaiy,  which,  among 
other  things,  provided  that  the  business  theretofore  carried  on  by 
Kaminski — a  wholesale  millinery  business — should,  on  and  after 
tliat  date,  be  transacted  by  the  drfendants'  firm,  Schefer,  Schramm  & 
Vogel;  that  the  defendants  should  take,  at  the  market  price,  the 
goods  which  Kaminski  then  had  on  band,  and  allot  to  him  a  space  in 
their  store  for  the  sale  of  his  goods;  should  advance  the  necessary 
money  to  make  purchases,  from  time  to  time;  should  make  all  sales, 
and  guaranty  the  payment  of  the  sales  made;  and,  to  indemni^  the 
defendants'  firm  against  loss,  the  contract  expressly  provided  that 
Kaminski  should  deposit  with  them  ¥30,000,  "to  cover  them  for  even- 
tual losses  in  Mr.  H.  M.  Kaminski's  department."  Shortly  prior  to 
the  execution  of  the  contract,  Kaminski  associated  with  himself  in 
his  business  his  son  Edward  V.,  under  the  firm  name  of  H.  M.  Ka- 
minski &  Son.  Edward  V.  had  the  active  management  of  the  busi- 
ness of  the  Arm,  H.  M.  Kaminski  spending  a  large  part  of  his  time 
in  Europe.  When  the  contract  went  into  effect,  on  January  1,  1892, 
the  value  of  the  goods  then  turned  over  to  the  defendants  by  the  Ka- 
minski firm  was  fixed  at  f26,000,  and,  to  nuike  up  the  deposit  of 
130.000  provided  in  the  contract,  H.  M.  Kaminski  obtained  from  the 
plaintiff  eight  |1,000  negotiable  bonds,  which  he  delivered  to  the  de- 
fendants. In  April,  1893,  the  plaintiff  and  her  husband  went  to  Eu- 
rope, where  they  remained  until  1895.  Just  prior  to  the  plaintiff's 
departure,  she  took  her  son  to  the  Lincoln  Safe-Deposit  Company's 
office,  introduced  him  to  the  person  in  chaise,  and  delivered  to  him 
the  keys  to  her  safe-deposit  box.  She  had,  at  this  time,  in  the  box 
n^tlable  bonds  of  the  par  value  of  f 42,000,  and  she  instructed  her 
son,  as  the  coupons  upon  the  same  matured,  to  clip  them  off,  and  de- 
posit the  same  in  the  bank  to  tiie  credit  of  H.  M.  KaminskL  Losses 
were  sustained  by  the  Kaminski  Ann  in  the  business  carried  on  by  it, 
and  in  July,  1893,  the  defendants  demanded  from  young  Elaminski, 
or  the  Kaminski  firm,  a  further  margin,  the  f30,000  theretofore  put 
up  having  been  materially  reduced  by  such  losses ;  and,  in  pursuance 
of  this  demand,  young  Kaminski,  without  the  knowledge  or  consent 
of  his  mother,  took  from  her  box  in  the  Lincoln  Safe-Deposit  Com- 
pany, 10  of  the  bonds  above  referred  to,  of  the  par  value  of  f 10,000, 
and  delivered  the  same  to  the  defendants.  About  the  1st  of  January, 
1804,  another  demand  was  made  for  additional  security,  and  young 
Kaminski,  on  the  Slst  of  January,  1894,  without  the  knowled^  or 
consent  of  his  mother,  took  from  her  box  all  of  the  remaining  bon^, 
of  the  par  value  of  some  |30,000  odd,  and  delivered  the  same  to  the 
defendants.  In  March,  1895,  H.  M.  Kaminski  returned  to  New  York, 
when,  for  the  first  time,  he  ascertained  the  true  condition  of  tiie 
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bosinesB  of  his  flnn,  and  also  titiat  hia  wif^s  bcrndB  had  been  taken  by 
the  son,  and  delirered  to  the  d^endanta,  for  the  purpose  of  keeping 
good  the  margin  or  seeuri^  provided  in  the  contract.  Immediately 
upon  learning  this  fact,  he  informed  the  plaintiff,  which  was  the  first 
knowledge  she  had  on  the  subject,  and  she,  through  an  attorney,  on 
the  3d  of  June,  1895,  demanded  from  the  defendants  the  return  of 
her  bonds,  which  was  refused.  On  the  16th  of  July  following,  the 
defendants  notified  her  that  the  Kaminski  firm  was  indebted  to  them 
in  a  sum  exceeding  f90,000,  which  was  secured  the  pledge  of  cer> 
tain  bonds,  and  that,  unless  such  indebtedness  was  paid  on  or  before 
a  time  stated,  the  bonds  would  be  sold;  and  on  the  3d  of  September 
foUowiDg,  at  the  time  and  place  specified  in  the  notice,  the  b(mds 
were  sold,  and  a  sum  of  $40,103.75  realized.  Thereafter  the  plaintiff 
instituted  this  action  to  recover  the  proceeds  derived  from  the  sale, 
upon  the  ground  that  the  defendants  had  wrongfully  converted  the 
bonds  to  their  own  use,  and  1^  reason  thereof  they  had  become  in- 
debted to  the  plaintiff  in  the  amount  received  on  the  sale,  which  sum 
they  were  liable,  under  an  implied  fvomise,  to  pay  to  her.  In  this  com- 
plaint she  alleged  that  the  defendants  "wrongfully  came  into  posses- 
sion of  said  bonds,  and  thereafter  wrongfully  converted  and  sold  and 
disposed  of  the  same  to  their  own  use,  and  realized  from  said  sale  the 
sum  of  $45,000";  and  that  before  said  sale  she  demanded  the  re- 
turn and  delivery  to  her  of  the  bonds,  which  was  refused,  and  that 
by  reason  thereof  "defendants  became  liable  as  and  for  money  had 
and  received  to  the  plaintiff's  use,  and  promised  to  pay  plaintiff  $45,- 
000,  the  proceeds  of  said  sale."  In  the  answer  interposed  the  defend- 
ants denied  the  material  allegations  of  the  complaint,  and,  as  an 
afflrmatlTe  defense,  alleged,  in  substance,  that  the  bonds  were  nego- 
tiable securities,  payable  to  bearer;  that  they  were  bona  fide  holders, 
for  value;  that  they  were  delivered  to  them  without  knowledge  on 
their  part  of  any  interest  in  the  plaintiff,  and  that  they,  in  good  faith, 
on  the  strength  of  their  possession,  advanced  to  the  Kaminski  firm 
large  sums  of  money,  and  to  an  amount  much  in  excess  of  the  value 
of  the  bonds ;  that  the  advances  made  subsequent  to  the  delivery  were 
made  solely  upon  the  faith  of  their  possession,  and  not  otherwise; 
and  that  none  of  the  bonds  were  received  as  collateral  to,  or  as  se- 
curity for,  the  payment  of  an  antecedent  indebtedness,  and  that  after 
exhaustii^  the  value  of  them  there  still  remained  due  and  owing  on 
account  of  such  advances  upward  of  $25,000.  At  the  trifd  it  ap- 
peared that  when  the  $10,000  of  bonds  were  delivered,  in  July,  1893, 
the  Kaminski  firm  was  indebted  to  the  defendants  in  a  large  sum, 
and  that  such  indebtedness  was  thereafter  increased  in  a  sum  exceed- 
ing the  value  of  the  bonds  then  delivered.  It  also  appeared  that  at 
the  time  the  $30,000  in  bonds  were  delivered,  in  January,  1894,  that 
the  Kaminski  firm  was  then  largely  indebted  to  the  defendants,  and 
that  that  indebtedness  was  th^eafter  increased  to  something  near 
$16,000. 

At  the  close  of  the  trial,  the  learned  trial  justice  held  that  the 
action  was  for  the  conversion  of  the  bonds,  and  that  inasmuch  as  it 
appeared  that,  at  the  time  the  plaintiff  made  her  demand,  the  defend- 
ants then  had  a  lien  on  them  for  advances  made  to  the  fCaminski 
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firm  for  Bomethiog  like  916,000,  and  that  she  was  not  then  entitled 
to  the  possession  because  she  did  not  tender  the  amount  of  the  lien, 
therefore  the  action  conid  not  be  maintained,  and  he  accordingly 
directed  a  verdict  for  the  defendants,  to  which  the  jdaintiff  daly  ac- 
cepted. We  think  the  exception  was  well  taken.  The  action  is  not 
for  conversion.  It  is  for  money  had  and  received.  It  is  troe  that 
plaintiff  alleges  in  the  complaint  that  the  defendants  wrongfully  con- 
verted her  bonds,  but  it  is  also  true  that  she  waives  the  right  to 
maintain  an  action  for  conversion  by  insisting  that  the  defendants 
are  indebted  to  her  for  money  had  and  received  from  the  sale  of  her 
property.  COiapman  v.  Forbes,  123  N.  Y.  532,  26  If.  E.  3;  Byzbie  v. 
Wood,  24  N.  T.  607;  Lawrence  v.  Townsend,  88  N.  T.  28.  The  de- 
fendants acquired  the  bonds  in  good  faith,  they  parted  with  value  on 
the  strength  of  their  possession,  and  they  are  unquestionably  ^o- 
tected  to  that  extent.  The  plaintiff  put  her  son  in  a  position  where 
he  could  use  these  bonds,  and  one  taking  them  in  good  faith,  they 
being  negotiable  securities,  was,  under  all  the  authorities,  protected 
to  the  extent  that  he  parted  with  value.  But,  while  the  defendants 
protected  to  this  extent,  they  could  neither  use  them  to  extin- 
guish a  prior  indebtedness  of  the  Kaminski  firm,  nor  could  th^  sell 
and  dispose  of  any  more  of  them  than  wag  necessary  to  satisfy  the 
indebtedness  of  the  firm  incurred  after  the  delivery  of  the  bonds  to 
them,  and  before  th^  had  notice  that  the  same  belonged  to  the  [riUUn- 
tiff. 

It  seems  to  have  beeh  conceded  upon  the  trial,  at  least  the  testi- 
mony introduced  by  the  plaintiff  upon  that  branch  of  the  case  was 
not  contradicted,  that  after  the  bonds  were  delivered  to  the  d^nd- 
ants,  in  January,  1894,  the  indebtedn^  of  the  Elaminski  firm  was 
only  Increased  to  the  ^tent  of  something  like  |16,000.  The  defend- 
ants had  the  right  to  sell  sufficient  of  these  bonds  to  satisfy  that  in- 
debtedness, but  they  had  no  right  to  sell  more  than  was  enough  for 
that  purpose.  Taft  v.  Chapman,  50  N.  Y.  445;  (yBourke  v.  Hadcock, 
114  N.  Y.  541,  22  N.  E.  33.  The  plaintiff  was  unquestionably  entitled 
to  recover  whatever  amount  she  could  show  was  realized  by  the  de- 
fendants on  the  sale  of  the  bonds,  over  and  above  the  value  which  the 
defendants  had  parted  with  on  the  strength  of  the  possession  of  them. 
King  V.  Van  Vleck,  109  K.  Y.  363, 16  N.  E.  547.  This  is  the  {vedse 
relieF,  under  the  issue  formed  by  the  pleadings,  to  which  the  jdaintiff 
Is  entitled.  That  fact  could  easily  have  been  ascertained  at  the  trial, 
and  we  think  the  trial  court  erred  in  not  permitting  the  plaintiff  to 
introduce  testimony  bearing  upon  that  subject,  and  in  not  submitting 
the  question  to  the  jury  for  its  determination. 

The  judgment,  therefore,  must  be  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  the  appelant  to  abide  the  event  All  concur;  VAN 
BBTJirr,  p.  J.,  in  resolt. 
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In  re  HOLMBS. 

(Sopreme  Court,  Special  Term.  Albany  Ooanty.  December  22,  WSO.) 

h  BiiBOnoH — Balix)tb— Harkino. 

Under  Blectlon  Law,  §  110,  subd.  2,  ra\k  9,  defining  a  void  ballot  to  be 
one  on  which  there  shall  be  found  any  mark  other  than  the  cross  mark 
made  for  the  purpose  of  voting,  and  on  such  ballot  no  vote  for  any  candi- 
date thereon  shall  be  counted,  the  Inspectors  of  election  properly  re- 
fused to  count  a  ballot  for  a  candidate  opposite  whose  name  the  Toter  had 
made  a  cross  mark,  where  he  had  also  made  a  maxk  In  the  circle  at  the 
head  of  the  Republican,  Democratic,  and  Socialist  Labor  tickets,  as  well 
aa  opposite  the  names  of  various  candidates  on  both  the  Republican  and 
Donocratlc  tlt^ets. 

9.  Sams. 

Election  Law,  §  110,  subd.  2,  rule  9.  provides  that  a  void  ballot  Is  a  - 
ballot  on  which  there  shall  be  found  a  mark  other  than  the  cross  mark 
made  for  the  purpose  of  voting,  and  no  vote  on  such  ballot  shall  be  counted 
for  any  candidate  thereon.  Rule  6  declares  that.  If  the  elector  shall  have 
made  a  voting  mark  on  a  ballot  In  more  than  one  circle  at  the  head  of  the 
tickets,  and  If  on  either  of  such  tickets  there  shall  be  one  or  more  caudi- 
dateA  for  oflBce  tot  which  no  other  candidate  or  candidates  Is  or  are 
named  on  such  other  ticket  or  tickets  so  marked  In  the  circle,  bis  vote 
shall  be  counted  for  such  candidate  or  candidates.  An  elector  made  a 
mm  mark  In  the  drde  at  the  head  of  the  Democratic  ticket,  and  also  In 
the  circle  at  the  head  of  the  Independent  Municipal  tldcet,  and  also  in  the 
circle  opposite  the  name  of  the  candidate  for  county  treasurer  on  the  Inde- 
pendent Municipal  ticket,  and  also  a  cross  opposite  the  name  of  a  candi- 
date on  the  Republican  ticket  There  was  no  candidate  for  supervisor 
<m  the  Independent  Uunidpal  ticket  Meld,  that  such  ballot  should  be 
counted  for  the  Democratic  candidate  for  loperrlBor. 

Api^ication  hy  Warren  B.  HoImeB  to  determine  for  whom  ballots 
cast  at  an  election  shall  be  counted. 

James  J.  Farren,  for  Warren  B.  Holmes. 
Thompson  &  Andrews,  for  Leonard  A.  Garhart. 

BETTS,  J.  Two  ballots  are  submitted  to  me  for  my  determina- 
tion as  to  whether  these  ballots  should  be  counted  for  Leonard  A. 
Garhart  or  Warren  B.  Hcdmes,  Republican  and  Democratic  candi- 
dates, req)ectiTel7,  for  the  office  of  supervisor  in  the  town  of  Goej- 
mans,  Albany  county,  or  for  neithCT.  Both  of  theae  ballots  have 
been  rejected  by  the  inspectors  of  election  as  Toid,  and  not  counted 
for  either  candidate.  In  Exhibit  A  the  dector  had  made  a  cross 
mark  (X)  in  each  circle  at  the  head  of  the  Bepublican,  Democratic, 
and  Socialist  Labor  tickets.  He  had  also  made  cross  marks  (X)  in 
the  voting  spaces  before  the  names  of  various  candidates  on  both  the 
Democratic  and  Bepublican  tidsets.  By  making  a  cross  mark  (Xy 
in  the  voting  space  before  the  name  of  Warren  B.  Holmes,  the  Demo- 
cratic candidate  for  supervisor,  the  elector  plainly  manifested  hi» 
Intention  of  voting  for  him  as  supervisor.  Was  that  int^tion  frus- 
trated by  m^ing  a  cross  mark  (X)  in  the  circle  at  the  bead  of  the 
Socialist  Labor  ticket  for  no  apparent  reason?  I  think  it  was,  and 
that  the  ticket  was  void,  and  was  correctly  treated  as  void  by  the 
inspectors.  I  can  discern  no  reason  for  the  elector  making  this  cross 
mark  (X)  In  the  circle  at  the  head  of  the  Socialist  Labor  ticket,  nor 
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has  my  attention  been  called  to  any  reason  that  he  might  have  for 
making  such  mark  for  the  purpose  of  voting.  .Section  110,  sabd.  2, 
rule  9,  of  the  election  law,  provides: 

"A  void  ballot  Is  a  ballot  upon  which  there  shall  be  found  any  nmrk  other 
than  the  cross  mark  (X)  made  foi-  the  p  rpoae  of  voting,  which  TOtlng  mark 
must  be  made  with  a  pencil  having  black  lead,  •  •  •  and  upon  sndi  ballot 
no  vote  for  any  candidate  thereon  shall  be  counted." 

The  action  of  the  inspectors  in  declaring  this  ticket  void  is  ap- 
proved. 

In  Exhibit  B  the  elector  had  made  a  cross  mark  (X)  in  the  circle 
at  the  head  of  the  Democratic  ticket,  and  also  a  cross  mark  (X)  in 
the  circle  at  the  head  of  the  Independent  Municipal  ticket,  and  this 
ballot  had  been  thrown  out  as  void,  and  not  counted  by  the  inspectors. 
The  elector  had  also  made  a  cross  mark  (X)  in  the  voting  space  in 
front  of  the  name  of  the  candidate  for  cotmty  treasurer  npon  the 
Independent  Municipal  ticket,  and  had  also  made  a  cross  mark  (X) 
in  the  voting  space  in  front  of  the  name  of  the  candidate  for  school 
commissioner  upon  the  Bepublican  ticket,  and  made  no  other  mark 
upon  the  ticket.  The  clear  intention  from  the  ballot  is  that  the 
elector  intended  to  vote  for  Lewis  V.  Thayer,  Independent  Municipal 
candidate  for  county  treasurer,  George  A.  Conklin,  Republican  candi- 
date for  school  commissioner,  and  the  remainder  of  the  Democratic 
ticket,  including  Warren  B.  Holmes  for  supervisor.  Bectiou  110^ 
subd.  2,  rule  6,  is  as  follows: 

"If  tlie  elector  shall  have  made  a  voting  martt  In  mure  than  one  cinle  at 
the  head  of  the  tickets,  and  If  on  either  of  such  tickets  there  shall  be  one  or 
more  candidates  for  office  for  which  no  other  candidate  or  candidates  Is  or 
are  named  on  such  other  ticket  or  tickets  so  marked  In  the  drde  his  Tote 
shall  be  counted  for  such  candidate  or  candidates." 

There  is  no  candidate  for  supervisor  on  the  Independent  Municipal 
ticket.  If  no  other  question  were  submitted  in  the  matter,  this  ticket 
would  be  counted  for  Holmes.  On  behalf  of  Mr.  Gaiiiart,  however, 
it  is  contended  that  in  the  circle  at  the  head  of  the  Indepoid^t  Mu- 
nicipal ticket  there  is  a  blurred  or  dirty  appearance  upon  or  near  the 
cross  mark  (X),  which  it  is  claimed  is  an  erasure,  and  that  under  sec- 
tion 110,  subd.  2,  rule  9,  the  ticket  is  void  for  that  reason.  I  do  not 
regard  this  as  an  erasure  made  or  attempted.  It  impresses  this 
court  as  having  been  a  dirty  thumb  or  flnger  mark,  made  by  the 
elector  in  some  manner,  perhaps  by  wetting  his  lead  pencil  while  mak- 
ing this  cross  mark  (X).  Of  course,  no  reason  is  shown  for  the  elector 
making  this  cross  mark  (X)  at  all  in  the  circle  at  the  bead  of  the  In- 
dependent Municipal  ticket  for  the  purpose  of  voting,  l^ese  rules, 
however,  must  be  taken  together,  and  such  a  construction  given  to 
them  as  to  effectuate,  rather  than  defeat,  the  dear  intention  of  the 
voter.  The  question  only  is  before  this  court  as  to  the  vote  on  super- 
visor. Construing  rule  9  in  connection  with  rule  6,  this  vote  for  su- 
pervisor should  be  counted  for  Warren  B.  Holme%  the  Demociatia 
candidate. 

An  order  may  be  prepared  accordingly. 
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SMITH  T.  BALCOM  et  at 

(Snpreme  Court,  Appellate  DIvlsEon,  Fourth  Department  December  29,  189D.) 

Apfral  abd  Errok— Harmless  Erroe— Scbstantial  Justice. 

Where  substantial  justice  doea  not  require  It,  an  appellate  court  will  pot  ' 
grant  a  new  trial  on  errors  In  ruling  of  the  lower  court,  such  refusal  being 
anthorlzed  by  Code  Glv.  Proc  i  1008,  which  proTldes  that  errors  In  the 
ndlngs  of  the  lower  court  "may.  In  the  discretion  of  the  conrt  which  xe*  . 
Tiewa  It,  be  disregarded.  If  that  conrt  Is  of  oplnUm  that  anbstantlal  justice 
does  not  require  that  a  new  trial  should  be  granted." 

Ai^peal  from  special  term,  Erie  county. 

Action  by  Beuben  Jj.  Smith  against  Clara  S.  Balcom  and  others. 
Judgment  tor  |dainti£(,  and  defendants  appeal.  Affirmed. 

Argued  before  HABDIK,  P.  J.,  and  ADAMS,  McLENNAK, 
SPRING,  and  SMITH,  JJ. 

Day  &  Eomer,  for  appellants. 

Frank  £.  Sickels  and  Frank  Brundage,  for  respondent 

HARDIN,  P.  J.  The  facts  and  general  features  of  the  case  quite 
fully  appear  in  the  report  of  our  decision  upon  a  former  appeal, 
found  in  2i  App.  Div.  437,  48  N.  Y.  Supp.  487.  In  the  opinion  deliv- 
ered by  Mr.  Justice  Adams  on  that  occasion,  the  right  of  the  plain- 
tiff to  maintain  this  action  is  quite  fully  asserted,  and  in  support 
of  the  assertion  numerous  anUiorities  are  cited,  and  there  is  no  fur- 
ther occasion  to  examine  the  questions  of  law  stated  in  that  opinion. 

Aj^rently  the  trial  judge,  in  guiding  the  trial  now  brought  In 
review,  intended  to  keep  within  the  rules  of  law  laid  down  by  us  on 
the  former  appeal.  The  learned  couuBel  for  the  appellants  filed  ex- 
ceptions to  his  findings,  and  in  their  brief  present  for  discussion 
and  examination  numerous  rulings  made  at  the  special  term,  and, 
after  a  careful  examination  of  the  several  rulings  made,  we  are  of 
the  opinion  that  none  of  them  present  an  error  which  requires  as  to 
interfere  with  the  decision  made  by  the  special  term.  This  was  an 
equity  action,  and  we  think  the  several  exceptions  presented  by  the 
appdlants  are  sufficiently  answered  by  the  rule  laid  down  in  section 
1003  of  the  Oode  of  C3vil  Procedure.  In  that  section  it  Is  provided 
that  "an  error  in  the  admission  or  exclusion  of  evidence,  or  in  any 
other  ruling  or  direction  of  the  judge,  upon  the  trial,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded,  if  that  court 
is  of  opinion  that  substantial  justice  does  not  require  that  a  new 
trial  should  be  granted."  We  are  of  the  opinion  that  substantial 
Justice  does  not  require  that  a  new  trial  should  be  granted  by  rea- 
son of  any  of  the  ruUngs  made  that  are  now  found  in  the  appeal  book 
before  ns.  The  vital  question  to  be  determined  upon  this  appeal  is 
whether  the  special  term  "pronounced  the  proper  judgment  upon 
the  competent  evidence"  before  it.  Schenck  v.  Dart,  22  N.  Y.  ^20; 
Forrest  v.  Forrest,  25  N.  Y.  501;  Clapp  v.  Fullerton,  34  N.  Y.  190. 
We  are  of  the  opinion  that  the  result  at  the  special  term  was  in  ac- 
cordance with  equity  and  justice. 

Judgment  affirmed,  with  costs.   All  concur. 
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DANVERS  T.  LCGAK. 
(Supreme  Court,  Appellate  Term.   December  28,  1888.) 

1.  AasiOHiCKKTs— Fund  in  Hakds  of  Abothbb— Pabties. 
•  A.,  to  whom  certxiin  payments  under  a  building  loan  contract  were  pay- 

able, agreed  to  withhold  a  stated  amount,  and  pay  It  to  the  contractor. 
The  latter  assigned  a  portion  of  this  amount  to  a  third  person.  JSt^ 
that  the  assignment  was  an  assignment  pro  tanto  of  the  fund,  and  tbe 
demand  by  the  assignee  for  payment  was  notice  of  the  assignment. 

Sl  Bahb— Parties. 

An  action  at  law  would  lie  to  recorer  the  amount  assigned  withoot  Join- 
ing the  assignor,  who  was  estopped  by  tlie  asBlgnment  from  "laiming  tbe 
portion  assigned. 

Appeal  from  mtmicipal  conrt,  borough  of  Manhattan,  Tenth  dis- 
trict 

Action  by  Robert  J.  Danvers  against  Frank  Lagar.  From  a  jmlg- 
ment  for  plaintiff,  defendant  appeals.  Affirmed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLBAN  and  LEYfiN- 
TRTET,  J  J. 

A.  L.  &  B.  F.  Jacobs,  for  ai^Ilant 
James  E.  Eelly,  for  respondent. 

FREEDMAIf,  P.  J.  Some  time  prior  to  April  12,  1899,  one  Henry 
G.  Lytton  entered  into  a  building  loan  contract  with  one  Henriette 
K.  White,  by  tiie  terms  of  which  he  obligated  himself  to  make  certain 
q>ecifled  payments  to  her  as  the  work  upon  a  building  in  course  <^ 
erection  upon  premises  bdonging  to  her  progressed.  Several  of 
those  payments,  and,  among  others,  the  sixth  and  seventh,  had  been 
assigned  by  Mrs.  White  to  Lngar,  the  d^endant  in  this  action, — 
for  what  reason  does  not  appear.  On  August  10,  1898,  Mrs.  White 
made  a  contract  with  the  firm  of  John  J.  Badley  &  Co.,  by  the  terms 
of  which  they  were  to  furnish  certain  ironwork  for  the  building. 
On  April  14,  1899,  Badley  &  Co.,  claiming  that  their  contract  had 
been  performed,  applied  to  Mrs.  White  for  the  payment  of  the  amount 
doe  lliem,  and  were  referred  to  lAigar,  by  whom  Mrs.  White  claimed 
payment  was  to  be  made.  After  considerable  conrersation  betweoi 
John  J.  Badl^,  acting  for  the  firm  of  Badley  &  Oo.,  Thomas  White, 
reiMresenting  Mrs.  White,  and  laigar,  the  foUowii^  Instrnm^t  In 
writing  was  drawn  and  signed  by  Lugar,  to  wit: 

"New  York,  April  Mth,  1888. 

"In  consideration  of  certain  accommodations  granted  me,  Z  hereby  agree  to 
withhold  from  the  sixth  payment  due  on  a  certain  building  loan  contract  made 
between  Henry  C.  LyttMi  and  Henriette  K.  White,  and  which  payments  woe 
assigned  to  me,  the  sum  of  |1,500,  and  from  Uie  7th  payment  doe  on  tbe  abore 
contract  ttie  sum  of  $2,000,  and  I  also  i^ree  to  pay  the  above  amounts  wttb- 
beld  to  tbe  firm  ot  John  J.  Badley  &  Compsoy,  Iron  contcactws. 

"Shrank  Lugar.'* 

On  the  2l8t  day  of  June,  1899,  Badley  &  Co.,  by  an  instrmnent  in 
writing  under  seal,  assigned  to  Eobert  L.  Danvers,  this  plaintiff, 
the  sum  of  |240  out  of  the  sum  of  f 1,500  due  them  from  I^gar  by 
virtue  of  the  foregoing  agreement.  This  action  was  brought  by 
I>anT««  against  Lugar  to  recover  the  amount  a»igned  to  him,  and 
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he  bad  a  judgment  therefor.  Upon  the  trial  the  defendant  admitted 
that  the  sixth  payment  referred  to  in  the  agreement  between  Ljtton 
and  Mrs.  White  bad  been  paid  to  him  on  May  26, 1899,  and  that  de- 
mand had  been  made  upon  bim  for  the  payment  of  the  f240  out 
of  BQcb  sixth  payment  on  or  about  the  7tb  day  of  July,  1899.  The 
disputed  qoestions  of  fact  as  to  the  consideration  for  the  contract 
between  Radley  &  Co.,  and  as  to  whether  Radley  &  Co.,  at  the  time 
of  the  making  of  that  contract,  had  fully  performed  their  contract 
with  Mrs.  White,  and  for  that  reason  became  entitled  to  claim  any 
sum  from  her,  were  decided  by  the  trial  judge  in  faTor  of  the  plain- 
tiff; and  his  finding  in  that  respect,  having  been  baaed  upon  sufii- 
cient  testimony,  should  not  be  disturbed  upon  this  appeal.  The 
only  qaestion  worthy  of  consideration  that  is  raised  by  the  appellant 
is  the  point  made  by  bim  that  the  plaintiff  is  the  holder,  by  assign- 
ment, of  only  part  of  an  entire  indiTisible  claim,  and  can  only  enforce 
the  payment  of  that  portion  claimed  to  be  owned  by  him  in  an  action 
in  equity;  and  that  the  firm  of  Badley  &  Go.  should  have  been  joined 
as  parties  in  an  action  in  a  court  of  equity.  The  case  at  bar  seems 
to  fall  within  that  class  of  cases  similar  to  Brill  v.  Tuttle,  81  N.  Y. 
457,  and  Lauer  v.  I>ann,  115  N.  T.  406,  22  N.  E.  270.  By  the  agree- 
ment made  by  Lugar  a  fund  to  accrue  in  futuro  was  designated,  and 
by  the  subsequent  payment  to  Lugar  of  the  sixth  payment  under 
the  Ifytton  contract  that  fund  became  vested  in  him,  subject  to  the 
order  of  Badley  &  Go.  apon  tiie  whole  or  any  part  thereof.  The  as- 
signment to  this  plaintiff,  by  Radley  &  Go.,  of  the  sum  of  $240,  was 
an  assignment  pro  tanto  of  the  fund,  and  the  demand  upon  Lugar 
for  its  payment  was  notice  to  bim,  and  upon  his  refusal  to  pay  the 
same  he  became  liable  therefor  to  Banvers.  Badley  &  Go.  were 
estopped,  by  their  assignment  to  Banvers,  from  claiming  that  por- 
tion of  the  fund  so  assigned  by  them,  and  it  was  not  necessary  tiiat 
they  should  have  been  made  parties  in  this  action.  The  assign- 
ment by  Badley  &  Co.  of  the  snm  of  |240,  to  be  paid  out  of  the  f  1,^)0 
dne  them  from  Lugar,  was,  in  effect,  an  order  drawn  by  them  npon 
Lugar  for  that  purpose,  and  Lugar,  the  drawee,  was  bound  to  apply 
the  fund  to  the  payment  of  the  order,  and  for  no  other  purpose. 
Brill  V.  Tuttie,  supra.  No  equities  existed  between  the  parties  re- 
quiring a  resort  to  a  court  of  equity  to  determine  the  rights  of  the 
parties  to  the  transaction. 
Judgment  affirmed,  with  costs.   All  concor. 


STATE  BANE  OF  PIEB  v.  NAPIBR  et  al 
(Sniwane  Court,  Appellate  DlvMon,  Fourth  Department  December  29,  1898.) 

OoKTBAOra — RKrosMATiON — Book  ov  Account — Falsitication  bt  Cashier. 

Where  plaintiff,  on  porcbasing  the  assets  of  a  firm,  contracted  to  pay  all 
of  defendants  obligations  ontetandlng,  "as  shown  by  the  books  of  said  ton** 
at  a  certain  date,  and  defendant  made  no  fraudulent  repxesentatlons  as  to 
his  obllgatloDs,  and  all  of  the  booka  were  transferred  to  plaintiff,  and 
there  was  no  mistake  by  either  party  as  to  the  terms  of  the  contract, 
plaintiff  is  bound  to  pay  the  debts  as  shown  by  the  bo<^ 

Smith,  dissenting. 
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Appeal  from  trial  term,  Wyoming  county. 

Action  by  the  State  Bank  of  Pike  against  John  Napier  and  others. 
Judgment  for  defendants.  HaintifE  appeals.  Affirmed. 

Argued  before  HARDIN,  P.  and  ADAMS,  McLENNAN,  and 
SMITH,  JJ. 

G.  S.  Van  Goider,  for  aj^llant. 
George  E.  S{viz%,  for  respondents. 

HAEDm,  P.  J.  On  the  12tii  day  of  April,  1892,  the  parties  en- 
tered into  a  written  agreement,  which  is  set  out  in  the  pleadings. 
In  that  agreement  the  defendants  agreed  to  transfer  to  the  plain- 
tift  all  their  business,  with  snbstantially  all  the  assets  belonging 
thereto.  In  consideration  of  snch  transf^  the  plaintiff  agreed  to  as- 
sume, become  responsible  for,  and  pay  upon  demand,  all  the  debts  and 
obligations  then  owing  by  the  defendants'  said  firm,  as  shown  apon 
its  books  at  the  dose  of  business  on  the  11th  day  of  April,  1892.  It 
is  found  by  the  trial  judge  in  the  fourth  flnding,  viz.: 

"That  all  the  certificates  of  deposit  mentioned  In  Schedule  B  of  the  cwn- 
plalnt  were  dnl7  Issued  by  the  defendants'  firm  before  the  execution  of  said 
contract;  that  the  same  were  all  shown  by  the  books  of  said  firm  at  the  close 
of  business  on  the  11th  day  of  April,  1892;  that  aaid  certificates  then  a^re- 
gated  the  sum  of  $39,369.51,  and  they  were  all  paid  by  the  jjdalntlff  at  the 
times  stated,  respectively,  In  said  Schedule  B." 

It  is  fonnd  expressly  as  a  fact,  and  the  evidence  warrants  the  find- 
ing: 

"That  the  defendants  did  not  make  any  fraudulent  statements  or  repre- 
sentations to  the  plalntlCF  as  to  said  certificates  of  deposit  or  their  aggr^ate 
amoimt,  and  there  was  no  mistake  on  the  part  of  either  party  as  to  the  terms 
of  said  written  agreement." 

The  language  found  in  the  agreement  executed  by  the  partieB  is 
broad  and  comprehensive.   It  is,  viz.: 

"That  the  party  of  the  second  part  agrees  to  assume,  become  responsible 
for,  and  pay  upon  demand,  all  the  debts  and  oUlgatlons  now  owing  by  the 
banking  firm  of  Adams,  Weed  &  Co..  as  shown  by  the  books  of  said  firm  at  the 
close  of  business  on  the  11th  day  of  April,  1882." 

The  words  are  very  comprehensive.  Ttey  contain  no  exception  or 
limitation.  They  are  not  restricted  to  any  particular  book,  or  par- 
ticular statement,  or  "Daily  Brief."  Jt  the  plaintiff  had  desired  to 
limit  or  restrict  its  obligation  in  the  assumption  of  the  debts  of  the 
debtors,  it  might  have  specified  that  the  obligations  were  restricted 
to  those  that  were  mentioned  in  the  Dally  Brief.  13iey  omitted  to 
have  any  such  words  inserted  in  the  agreement.  The  subseqnent 
language  of  the  contract  favors  the  construction  which  we  bare  in- 
timated. Near  the  close  of  the  contract  we  find  the  following  lan- 
guage: 

"It  Is  further  agreed  that  the  parties  of  the  first  part  agree  to  pay  to  the 
party  of  the  second  part  all  the  Interest  which  shall  have  accrued  to  this  date 
upon  the  Interest-bearing  certificates  of  deposit  Issued  by  the  parties  of  the 
first  part,  and  now  outstanding  at  this  dat^  or  as  shown  by  their  tiooks  at  the 
dose  of  business  on  AprU  11,  1S92." 
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The  trial  court  seemB  to  have  foOowed  the  literal  Umgnage  of  the 
agreement,  and  has  therefore  fonnd  that  the  payments  made  h?  the 
fdaintijf  are  the  pajments  which  it  stipalated  to  make.  Flfdntiff 
is  not  entitled  at  this  stage  of  the  action  to  insist  upon  a  reforma- 
tion of  the  contract.  Green  v.  Smith,  160  N.  Y.  541,  55  N.  E.  210. 
It  seems  that  the  hooks  which  had  theretofore  been  kept  by  the 
defendants'  firm,  on  which  all  of  the  certificates  of  deposit  were  cor- 
rectly shown,  were  passed  into  ihs  hands  of  the  plaintiff  at  or  aboat 
the  time  of  the  consammation  of  the  contract,  and  hare  been  in 
the  ezdasive  possession  of  the  yinfat^ff  ever  since  Uie  making  of 
the  agreement.  As  tiiose  books  ediowed  the  certificates  which  the 
I^ntifF  has  paid,  we  think  it  has  done  no  more  Hian  to  carry  ont 
literally  the  agreement  which  it  undertook  with  the  defendants.  If 
the  foregoing  views  are  correct,  it  follows  that  the  decision  at  the 
trial  term  was  correct,  and  that  tiie  judgment  ottered  thereon  should 
be  affirmed. 

Judgment  affirmed,  with  costs. 

ABAHS  and  McLENNAN,  JJ.,  concur.  SQfflTH,  J.,  dissents,  in 
opinion.   SPKENO,  J.,  not  sitting. 

SMITH,  J.  (dissenting).  The  ^aintifF  is  a  domestic  banking  cor- 
poration doing  business  at  Pike,  Wyoming  county.  The  defendants 
were  co-partners  engaged  In  the  banking  business  at  Pike  from  Feb- 
ruary, 1889,  to  and  including  the  11th  day  of  April,  1892,  under  the 
firm  name  of  Adams,  Weed  &  Co.  On  October  12,  1892,  the  plain- 
tiff succeeded  to  the  business  of  the  defendants,  pnrdiased  all  of 
the  assets  of  the  defendants,  and  aasumed  all  of  their  liabilities. 
The  contract  between  th^  was  evidenced  by  a  writing  of  date  12t^h 
AprH,  1892,  which  writing  this  plaintiff  agreed  "to  assume,  become 
responsible  for,  and  pay  upon  demand,  all  the  debts  and  obligations 
now  owing  by  the  banking  firm  of  Adams,  Weed  &  Co.,  as  shown  by  the 
books  of  said  firm  at  the  close  of  business  on  the  11th  day  of  April, 
1892."  In  making  that  contract,  Mr.  Stebbins  acted  for  the  plaintiff, 
and  Mr.  Adams  acted  for  the  defendants.  In  ascertaining  the  con- 
dition of  the  business  and  the  extent  of  the  assets  and  liabilities, 
both  parties  relied  upon  the  showing  of  one  of  the  defendants'  books, 
known  as  the  "Daily  Brief,"  or  *l)fiily  Statement  Begister,"  which 
purported  to  show  the  trial  balance  at  the  close  of  business  on  each 
day.  From  that  book  it  appeared  that  there  were  certificates  of 
deposit  outstanding  to  the  amount  of  |38,07S.02.  The  fact  was 
that  this  book  had  been  falsified  by  one  Wliite,  who  was  the  cashier 
of  the  defendants,  and  who  became  at  its  organization  the  cnshier 
of  the  plaintiff.  The  actual  amount  of  the  outstanding  certificates 
of  deposit  was  in  fact  $39,369.57,  being  |1,291.09  in  excess  of  the 
amount  as  shown  by  the  said  Daily  Brief.  These  certificates  were 
paid  from  time  to  time  as  they  were  presented,  until  some  four  or 
five  years  lator  snspicions  were  aroused  as  to  the  accounts  of  this 
cashier."  An  expert  was  put  upon  the  books,  and  this  discrepancy 
was  then  discovered,  and  the  further  fact  that  the  plaintiff  had  paid 
the  full  amount  of  the  certificates.   Demand  was  thereupon  made 
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by  the  plaintiff  of  the  defendants  for  the  repayment  of  the  sum  of 
Jl,291.0!),  which  was  refused,  and  this  action  was  brought  to  recover 
those  moneys. 

Courts  are  no  longer  embarrassed  by  forms  of  actions.  By  sec- 
tion 1207  of  the  Code  of  Civil  Procedure,  "where  there  is  an  answer, 
the  court  may  permit  the  [daintiff  to  take  any  Judgment  consistent 
with  the  case  made  by  tke  comidaint  and  embraced  within  the  is- 
sue," Whatever  the  plaintiff,  therefore,  may  have  named  Mb  action, 
whether  at  law  or  in  equity,  whether  for  moneys  had  and  received, 
or  for  moneys  paid  to  the  use  of  the  defendants,  it  may  have  any 
relief  to  which  the  facts  as  pleaded  and  proven  may  entitle  it.  The 
court  at  special  term  has  found  that  all  of  these  certificates  of  de- 
posit appeared  somewhere  upon  the  books  of  Adams,  Weed  &  Co. 
Under  the  terms  of  the  contract,  then,  the  plaintiff  was  required  to 
pay  them.  By  the  testimony,  however,  of  both  of  the  parties  sign- 
ing the  contract,  that  contract  was  made  without  fraud,  and  with 
the  mutual  understanding  that  tiie  certificates  of  deposit  amounted 
only  to  $38,078.42,  whereas  in  fact  they  amounted  to  |1,291.09  in 
excess  of  that  sum.  The  defendants  were  liable  for  the  full  amount 
of  the  outstanding  certificates.  Supposing  that  amount  to  be  f38,- 
078.42,  they  have  presumptively  put  into  the  hands  of  the  plaintiff 
assets  of  that  amount  with  which  to  pay  them.  By  reason  of  this 
mutual  mistake  this  jdaintiff  has  in  fact  paid  on  these  certificates  up- 
wards of  91,200  in  excess  of  the  assets  placed  in  its  hands  with 
which  to  pay.  These  d^endants  have  be«i  rdieved  from  liability 
upon  over  |1,200  of  indebtedness,  for  which  they  have  paid  no  con- 
sideration. 

In  Wheadon  v.  Olds,  20  Wend.  174,  the  headnote  reads: 

"Wbere  a  contract  Is  made  upon  an  assumed  state  of  facts,  in  reference  to 
wblch  there  Is  a  mutual  mistake,  money  luiid  under  such  contract  may  be  re- 
covered back,  pro  tanto,  in  an  action  of  assumpsit;  and  It  was  accordingly 
held  in  this  case,  where  a  contract  was  made  t<x  the  sale  and  delivery  of  oats, 
and  the  parties,  under  a  mistaken  state  of  facts,  estimated  the  quantity  at  a 
certain  number  of  bushels,  for  whlcb  the  stlpnlatod  price  was  paid,  that  the 
pnndiaser  was  entitled  to  recover  back  money  paid  for  the  dlffa«nce  between 
the  estimated  and  real  quantity;  and  that,  notwithstanding  be  had  agreed  to 
take  the  oats  at  the  estimated  quantity,  hit  or  miss." 

If  this  contract  had  provided,  instead  of  paying  these  certificates 
to  the  holders,  that  the  plaintiff  should  pay  to  the  defendants  the 
money  with  which  these  certificates  should  be  paid,  and  these  mon- 
eys had  been  paid  in  purauance  of  such  agreement,  under  the  au- 
thority cited,  the  law  would  compel  the  return  of  the  excess  by  an 
action  as  for  moneys  had  and  received.  The  defendants  would  then 
have  received  |l,2O0  more  than  they  had  paid  for,  and  by  the  law 
of  natural  justice  an  agreement  is  implied  to  return  those  moneys. 
By  parity  of  reasoning,  the  law  will  imply  a  promise  to  repay  mon- 
eys paid  to  holders  of  certificates  under  such  a  mistake.  That  the 
defendants  have  not  actually  received  the  moneys  cannot  lessen  the 
moral  or  legal  obligation  to  repay  the  same.  A  debt  which  they 
were  owing  has  become  canceled  by  the  plaintiff  through  a  mistake 
caused  by  their  misrepresentation,  and  without  consideration.  It 


Digitized  by  Google 


Sup.  a.) 


STATE  BANK  T.  NAPIEU. 


788 


can  work  no  injnstice  to  the  defendants  to  imply  a  promise  to  p^ 
to  the  plaintiff  the  debt  which  the  plaintiff  has  paid  for  them. 

Again,  if  need  be,  the  plaintiff  may  call  to  its  relief  the  equitable 
doctrine  of  subrogation.  In  24  Am.  &  Eng.  Enc  Law,  at  page  28^ 
the  text,  reads: 

"A  party  who  pays  a  debt  for  which  he  supposes  talmsdf  liable  as  surety, 
when  In  tact  he  Is  under  no  obligation  to  pay,  occupies  no  better  attitude  than 
a  mere  stnmger  or  volunteer,  and  la  not  entitled  to  subrogation  to  the  cred- 
itor's rights  against  the  principal  or  the  Hatter's  T«idee.  But  If  the  mistake 
be  one  of  fact  and  not  of  law,  the  rule  Is  otherwise,  unless  It  should  appear 
that  the  party  had  the  means  of  correct  Information  within  his  power,  but 
negligently  omitted  to  arall  himself  of  them.  Accordingly,  where  one,  in  the 
belief  that  he  was  surety  on  the  bond  of  an  administrator,  settled  with  the 
next  of  kin,  who  were  under  the  same  Impression,  the  administrator  being  in- 
solTent,  he  was  adjudged  to  be  subrogated  to  the  lights  of  the  next  of  kin 
against  the  real  sureties  on  the  bond." 

In  HoUett  v.  Hood  (Ala.)  19  Sonth.  419,  the  headnote  reads: 

"An  administrator  who  at  his  own  risk  pays  debts  not  of  the  pitferred  daaa, 
before  he  has  had  time  to  ascertain  the  Insolvency  of  the  estate,  may  be  sul^ 
ro gated  to  the  rights  of  the  creditors  whose  claims  he  has  paid." 

This  rale  of  subrogation  seems  to  rest  upon  the  mere  payment 
under  a  mistake  of  fact.  Where,  however,  that  mistake  of  fact 
has  arisen  throngh  the  defendants'  misrepresentation  by  their  own 
books,  the  right  to  equitable  relief  would  seem  stronger.  This 
plaintiff  might  recover  here,  as  an  equitable  assignee  of  these  cer 
tificates,  the  amount  in  excess  of  |88,078.02l 

The  defendants  contend  that  the  plaintiff  only  performed  its 
agreement  made  to  pay  the  outstanding  liabilities.  In  the  case  of 
Wheadon  t.  Olds,  supra,  the  plaintiff  only  performed  his  contract, 
and  yet  he  was  allowed  to  recover  back  the  moneys  paid,  because 
his  contract  was  induced  by  mutual  mistake  of  a  material  fact  In 
the  case  at  bar,  confessedly,  the  contract  was  induced  by  a  mutual 
mistake  of  a  material  fact.  In  the  case  cited,  the  money  was  paid 
to  the  defendant,  and  the  court  directed  its  return.  In  the  case 
at  bar,  the  money  was  not  paid  to  the  defendants,  but  to  the  de- 
fendants' creditors,  and  extinguished  the  creditors*  debt  against 
the  defendants.  In  either  case  the  conscience  of  the  court  is  in- 
voked to  compel  the  return  to  the  plaintiff  of  moneys  paid  to  the 
defendants,  or  to  their  use,  without  coiusideration,  and  in  perform^ 
ance  of  a  contract  which  was  induced  by  a  mutual  mistake  of  a  ma^ 
terial  fact. 

It  is  further  contended  on  the  part  of  the  defendants  that  the 
plaintiff  is  without  right  to  relief,  because  of  its  neglect.  Under 
the  authorities  In  this  state,  however,  even  negligence  does  not  bar 
them  from  this  relief.  In  Mayer  v.  Mayor,  etc.,  63  N.  Y.  455,  the 
headnote  rrads: 

"Money  paid  under  a  mistake  of  a  material  fact  may  be  recoyered  back,  al- 
though there  was  negligence  on  the  part  of  the  person  making  the  payment, 
onless  the  position  of  the  party  receiving  It  has  been  changed  In  consequence 
thereof,  and  It  would  be  Inequitable  to  allow  a  recovery." 

But  a  finding  of  negligence,  either  in  making  the  contract  or  in 
paying  these  moneys,  would  have  no  support  in  the  evidence.  This 
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cashier  had  falsified  the  hooks  for  frandalent  purposes.  He  was 
the  defendants'  cashier,  and  was  to  act  as  cashier  of  the  plaintiff. 
He  was  trusted  by  both  parties.  "Sot  a  fact  is  shown  to  give  to 
either  party  any  gronnd  of  saspicion,  or  to  lead  any  pari?  to  do  others 
wise  than  to  proceed  apon  the  assomption  that  the  d^endant^ 
books  were  honestly  and  accurately  written. 

Again,  the  defendants  contend  that  these  moneys  cannot  be  re- 
covered because  they  were  paid  voluntarily.  To  this  contention  I 
cannot  accede.  Payment  made  under  a  mistake  of  fact  is  never 
a  voluntary  payment.  Nor  is  the  knowledge  of  White,  as  their  cash- 
ier, chargeable  to  the  plaintiff,  so  as  to  make  the  payment  volun- 
tai7.  In  1  Am.  &  Eng.  Enc.  Law,  p.  423,  the  text  reads: 

"While  the  knowledge  of  an  agent  1b  ordinarily  to  be  Imputed  to  tbe  prin- 
cipal, it  would  appear  now  to  be  well  establlabed  tbat  there  la  an  exception 
to  the  construction  or  Imputation  of  notice  from  the  agent  to  the  principal  in 
case  of  such  conduct  by  the  agent  aa  raises  a  clear  presumption  that  he  would 
not  communicate  the  t&ct  In  controversy,  as  where  tbe  communication  of  such 
a  fact  would  necessarily  prevent  the  consummation  of  a  frandalent  scheme 
which  the  agent  was  engaged  In  perpetrating." 

The  authoritieB  cited  snstain  the  doctrine  of  the  text  The  infor- 
mation which  this  cashier  had  which  the  defendants  wonld  im- 
pnte  to  the  plaintiff  was  information  which  this  cashier  obtained 
in  a  fraudulent  scheme  while  he  was  the  agent  of  the  defendants. 
There  is  no  presumption  that  he  would  disclose  to  the  plaintiff  such 
information.  There  is  every  presumption  that  he  would  conceal  it. 
There  is  no  stronger  reason  for  holding  the  payment  voluntary 
through  the  knowledge  of  this  cashier  than  there  is  for  holding 
the  defendants'  contract  fraudulent  through  the  knowledge  of  this 
cashier,  as  defendants'  agent,  of  the  falsity  of  defendants'  books. 
Whether,  therefore,  the  plaintifPs  right  to  recover  be  put  upon  obli- 
gation implied  by  law  to  repay  what  ought  to  be  paid,  or  whether 
it  be  put  upon  the  doctrine  of  equitable  subrogation,  the  action  is 
one  of  those  actions  which  must  be  governed  by  equitable  princi- 
ples. In  Roberts  v.  Ellwood,  116  N.  T,  652,  22  N.  E.  464,  Jndge 
FoUett,  in  writing  for  the  court  of  appeals,  says: 

*"Ibe  second  cause  of  action,  for  money  had  and  received.  Is  a  kind  of  an 
equitable  action,  In  which  tbe  recovery,  If  had,  must  be  according  to  what  Is 
Just  and  good, — ex  aequo  et  bono.  To  have  entitled  the  plaintiff  to  recover 
under  this  count,  the  evidence  should  have  shown  that  the  defendants  had  re- 
ceived money  from  the  plaintiff,  which  In  good  conscience  the  defendants 
ought  not  to  retain.  To  have  established  this,  tbe  plaintiff  migbt  have  shown 
that  the  defendants  defrauded  him,  or  that  there  was  a  mistake  which  resulted 
Injuriously  to  him." 

That  these  defendants  should,  in  good  conscience,  repay  to  the 
plaintiff  these  moneys,  seems  to  me  clear.  That  plaintiff's  right 
to  recover  may  be  found  in  recognized  principles'  of  equity  seems 
equally  clear.  The  judgment  should  therefore  be  revered. 
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PABKEE  V.  DENNETT  SURPASSING  COFFEE  CO. 
(Supreme  Court,  Appellate  Term.  December  28,  1899.) 

JUDOmilT— JCBIBDIOnOH  OF  pARTISS— BeSIDBNOB. 

A  record  containing  neither  avermrat  not  proof  of  defeaidanf  ■  resldenes 
doea  not  show  jnrlsdlctlfm.  of  the  municipal  court  and  will  not  sustain  m 
Judgment 

Appeal  from  municipal  court,  borough  of  Manbattaiif  First  diBtriot. 

Action  by  Robert  B.  Parker  against  Dennett  Surpassing  Coffee 
Company.  From  a  judgment  for  plaintiff,  defendant  appeale.  Re- 
TGTsed. 

Argued  before  FKBEDUAIf,  P.  J.,  and  MacLEAN  and  JJEVES- 
TRITT,  JJ.  . 

Lucius  A.  Waldo,  for  appellant. 
Henry  H.  McCorkle,  for-  respondent. 

FEB  CURIAM.  The  record  contains  neither  averment  nor  proof 
of  the  defendant's  residence.  This  defect  is  jurisdictional,  and  the 
judgmoit  mast  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  vith  coats  to  appel- 
lant to  abide  event 


REIIX.T  T.  METROPOLITAN  ST.  BY.  00. 

(Supreme  Oourt  An>ellate  Tom.  December  28,  1899.) 

Btbbbt  R&ilboads— Nboliobnoe. 

Plaintiff,  who  waa  driving  towards  a  crossing  at  a  rate  of  7  or  8  miles 
per  hour,  saw  a  car  approaching  about  150  or  200  feet  away.  He  drove 
on,  thinking  to  pass  before  It  and  did  not  slacken  speed  or  look  up  again 
until  bis  companion  said.  "Look  outl"  when  he  saw  tbe  car  within  a  foot 
of  his  bind  wheel  The  collision  complained  of  followed.  Beli,  that  the 
compWnt  waa  properly  dismissed. 

Appeal  from  municipal  court,  boroogh  of  Manhattan,  Ninth  dis- 
trict 

Action  by  Michael  Beilly  against  the  Metropolitan  Btreet-^ailway 
Company.  From  a  judgment  in  favor  of  defendant,  dismissing  the 
complaint  plaintiff  appeals.  Affirmed. 

Argued  before  FBEEBMAN,  P.  J.,  and  MacLEAN  and  I4EVEN- 
TRITT,  JJ. 

Hatch  &  Wiekes,  for  appelant 
Henry  A.  Robinson,  for  respondent 

MacLEAN,  J.  Driving  easterly  on  12lBt  street,  at  a  smart  pace, 
between  7  and  8  miles  an  hour,  the  plaintiff,  as  he  approached  Sec- 
ond avenue,  saw  a  car  about  150  or  200  feet  away, — tiiree  elevated 
pillars  away, — coming  south  at  12  miles  an  hour.  Thinking  he 
conld  pass  before  it,  he  drove  right  on,  without  slackening  his  cq>eed 
or  looking  again,  until  his  companion  said,  *%ook  out!"  and  then  he 
uw  the  car  witliin  about  a  foot  of  his  hind  wheel,  and  there  fol- 
61N.T.S.-fiO 
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lowed  the  coUision  of  which  he  complainB.  Although  hi8  Btatement 
of  distances  may  seem  inaccurate  to  any  one  who  ever  passed  titles 
in  Kew  York,  the  testimony  of  the  plaintiil  shows  dearly  enough 

that  what  happened,  happened  where  the  parties  had  similar  rights 
and  similar  duties, — happened,  too,  at  least,  as  much  through  tbe 
heedlessness  of  the  plaintiff  as  of  the  servant  of  the  defendant;  for, 
as  he  said,  he  would  have  made  no  mistake  if  the  motorman  had 
turned  off  the  current,  and  if  he  himself  had  stopped  he  would  have 
avoided  the  collision.  The  complaint  was  rightly  dismissed  by  the 
learned  justice,  and  the  judgment  shonld  be  afSnned. 
Judgment  affirmed,  with  costs. 

FREEDMA^,  P.  J.,  concurs  in  the  result  LEVEWTHm',  tak- 
ing no  part 


McCOTTER  T.  FLINN. 
(Supreme  Court,  Appellate  Term.   December  28,  189B.) 

1.  JODGMBNT— Rr8  JUDICATA— LANDLOBD  AND  TeNAST— ReHTS. 

Where  a  landlord  obtained  judgment  by  default  In  dispossesa  proceed- 
ings based  on  tbe  nonpayment  of  rent,  the  tenant  la  precluded.  In  a  sub- 
sequent action  to  recover  tbe  unpaid  rent,  from  invoking  a  prlw  surrrader 
and  acceptance  of  tbe  lease,  as  such  Judgment  Is  conclusive  between  tbe 
parties  as  to  tbe  relationship  <rf  landlord  and  tenant 
X  Same— CoNSTROCTiVB  SsnvicB. 

Under  Oode,  {  2240,  subd.  8,  providing  that,  when  personal  serrice  at 
tbe  precept  In  a  samznary  proceeding  for  land  osnnot  be  made^  smlee 
may  be  made  by  affixing  a  copy  of  the  precept  on  a  conqilciioaB  part  of 
the  premises,  a  Judgment  rendered  on  such  service  Is  e(2nall7  as  condn- 
Blve  aa  if  rendered  on  personal  service. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Oniird  dis- 
trict. 

Action  by  William  I.  McCotter  against  Joseph  A.  Flinn,  Judg- 
ment for  defendant   Plaintiff  appeals.  Beversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  IMTES- 
TRITT,  JJ. 

Joseph  M.  Williams,  for  appellant 
Adolph  Freyer^  for  respondent 

LEVENTKITT,  J.  This  action  was  brought  to  recover  rent  tor 
the  months  of  Jane,  July,  August,  and  September,  1^7.  The  only 
question  litigated  was  the  alleged  surrender  and  acceptance  of  the 
premises  on  the  20th  day  of  June,  1897.  On  this  issue  the  defendant 
prevailed.  There  was  introduced  in  evidence  by  the  plaintiff  the 
judgment  roll  in  dispossess  proceedings  instituted  in  September, 
1897,  against  the  defendant,  and  which  resulted  in  an  order  award- 
ing to  the  plaintiff  the  possession  of  the  premises.  It  appears  from 
the  petition  that  these  proceedings  were  based  upon  the  nonpay- 
ment of  rent  for  the  four  months  covered  by  the  complaint  in  this 
action.  The  plaintiff  contended  below,  as  he  does  here,  that  the 
adjudication  in  the  summary  proceedings  is  conclusive  apon  the  de> 
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fendant,  as  showing  the  continuance  of  the  relationship  of  landlord 
and  tenant,  and  that  he  is  therefore  precluded  from  invoking  a  sur- 
render and  acceptance.  The  defendant  seeks  to  OTercome  the  force 
of  this  contention  by  urging  that  the  judgment  in  the  summary 
proceedings  was  by  default,  and  that  there  was  no  personal  service 
of  the  precept,  a  copy  of  it  having  been  alBxed  upon  a  conspicuoaB 
part  of  the  property.  Neither  reason  is  sound. 

A  judgment  taken  by  default  in  summary  proceedings  by  a  land- 
lord for  nonpayment  of  rent  is  conclusive  between  the  parties  as  to 
the  existence  and  validity  of  the  lease,  the  occupation  by  the  tenant, 
and  that  rent  is  due,  and  also  as  to  any  other  facts  alleged  in  the 
petition  or  affidavit  which  are  required  to  be  alleged  as  a  basis 
of  the  proceedings.  Eeich  v.  Cochran,  151  N.  Y.  122,  45  N.  E.  367, 
87  L.  B.  A.  805;  Brown  v.  M^or,  etc.,  66  N.  Y.  386.  The  defense 
of  a  surrender  and  acceptance  in  June  is  therefore  unavailing 
against  an  adjudication  in  September  of  an  unlntermpted  posses- 
sion until  that  time. 

As  to  the  question  of  service,  it  is  sufficient  to  say  that  the  stat- 
ute, recognizing  that  summary  proceedings  are  essentially  in  rem, 
provides  for  a  satisfactory  means  of  constructive  service  (Code,  § 
2240,  subd.  3),  which  is  not  violative  of  the  tenant's  rights.  Not 
only  was  he  a  resident,  but  in  possession  of  the  very  premises  the 
recovery  of  which  was  sought,  and  it  seems  reasonable  and  probable 
that  afHzing  a  copy  of  the  precept  upon  a  conspicuous  part  of  the 
property  advised  the  tenant  of  the  proceedings,  and  afforded  him  an 
opportunity  to  defend.  The  judgment,  therefore,  was  equally  con- 
clusive as  if  it  had  been  rendered  on  personal  service.  The  judg' 
ment  should  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event   All  concur. 

MacIiGAN,  J.  I  concur  in  the  reversal  of  the  judgment,  because 
the  judgment  entered  upon  default  established  the  existence  of  a 
valid  lease,  the  relation  of  landlord  and  tenant,  and  an  indebted- 
ness, in  some  amount,  for  rent.  The  objection  to  the  manner  of 

service  of  the  precept,  being  merely  an  attempt  to  raise  a  collateral 
issue,  is  not,  in  my  opinion,  to  be  entertained  upon  this  appeal. 


BALMFORD  v.  PEFFBR. 
(Supreme  Coart,  Appellate  Term.  December  28,  1899.) 

OOHTBAOTA— EVIDBNCB. 

Plaintiff,  an  undertaker,  called  on  defendant's  mother,  to  see  If  she 
wovld  guaranty  the  payment  of  certain  funeral  expenses.  '  He  did  not 
see  her,  bat  talked  with  defendant,  who,  he  testified,  lessened  the  amount 
of  the  order,  and  told  lilm  "It  was  all  right,  that  [the  mother]  would  be 
secnrlty  for  tbe  amount,"  and  "to  go  on,  and  send  the  bill"  to  the  mother. 
Afterwards  plaintiff  made  demands  on  the  mother  for  the  money,  gave 
ber  a  receipt  for  part  that  she  paid,  but  never  made  any  demand  upon  de- 
fendant until  salt  was  brought  Held  not  to  show  a  contract  or  liability 
on  the  part  of  defoidant 
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Appeal  from  mDnidpal  court,  borough  of  Manhattan,  Eleventh  dis- 
trict. 

Action  by  Thomas  Balmford  against  Margaret  A.  PefFer.  From  a 
jn^ment  for  plaintiff,  defendant  appeals.  Beyersed. 

Argaed  before  FBEEDMAN.  F.  J.,  and  MacLEAN  and  LE\'EN- 
TBITT,  JJ. 

Clark  B.  Angastine,  for  appellant. 
J.  Baldwin  HandSi  for  r^ipondent 

LEVENTRITT,  J.  It  is  ai^rent  that  there  la  no  foundation  for 
the  judgment  rendered.  The  plaintiff,  an  undertaker,  sued  for  the 
balance  due  him  for  services  rendered  for  the  funeral  of  the  wife 

of  one  William  Osborne.  He  claims  that  the  liability  of  the  defend- 
ant ensued  from  a  conTersation  had  with  her  concerning  his  employ- 
meat.  The  order  was  given  by  the  husband  of  the  deceased,  but 
the  plaintiff,  declining  to  rely  on  the  husband's  responsibility,  was 
referred  by  him  to  his  aunt,  Mrs.  Dean,  who,  be  said,  would  guaranty 
the  payment  of  the  claim.  The  plaintiff  testifies  that  he  called  at 
the  house  of  Mrs.  Dean  for  the  purpose  of  having  the  order  con- 
firmed, but  that  he  there  met  oidy  the  defendant,  who  informed  him 
that  her  mother  was  ill,  and  could  not  see  him.  In  response  to 
inquiry  as  to  what  was  wanted,  he  testified  that  he  replied:  "I  told 
her  my  business,  and  she  said  that  it  was  all  right;  that  Mrs.  Dean 
would  be  security  for  the  amount.  Before  saying  that,  she  changed 
the  order,  and  lessened  it  by  twenty  dollars,  •  •  •  and  said 
to  go  on,  and  send  the  bill  to  Mrs.  Dean."  It  is  on  this  that  the 
plaintiff  bases  his  em^doyment.  We  are  unable  to  deduce  any  meet- 
ing of  the  minds  from  this  conversation.  It  was  obviously  not  the 
intention  of  either  party  that  the  defendant  should  become  the  debtor 
or  personally  bound.  He  Bp<^e  to  her  as  representing  Mrs.  Dean. 
He  did  not  seek  to  make  a  contract  with  her.  He  went  there  with 
the  avowed  intention  of  securing  Mrs.  Dean's  guaranty,  and  ad- 
dressed the  defendant  only  because  she  represented  the  party  with 
whom  he  proposed  to  contract.  If  there  could  be  any  doubt  as  to 
the  intention  of  the  plaintiff,  that  is  dispelled  by  his  subsequent  acts, 
consistent  only  with  a  purpose  to  look  to  Mrs.  Dean  for  payment. 
Immediately  after  the  performance  of  the  services,  the  plaintUf  sent 
a  biU  to  Mrs.  Dean,  and  when,  later,  payment  of  a  part  thereof  was 
made,  he  rendered  a  receipt  running  to  her.  Thereafter  he  wrote  her 
several  letters,  inclosing  a  statement  in  each,  urging  payment  of  the 
balance.  He  also  wrote  a  letter  to  Mrs.  Dean's  attorney  in  fact, 
wherein  he  named  her  as  the  debtor.  At  no  time  did  he  send  bill, 
statement,  or  communication  to  the  defendant.  Under  these  cir- 
cumstances, it  is  unnecessary  to  consider  the  defendant's  version, 
which,  to  say  the  least,  does  not  strengthen  the  plaintifTs  case.  On 
his  own  showing,  he  must  look  to  Mrs.  Dean  for  payment,  or  estab- 
lish by  some  testimony  that  the  defendant  acted  witihont  or  in  excess 
of  authority.  As  the  record  now  stands,  the  judgment  must  be  re- 
versed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.  All  concur. 
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UASON  T.  METROPOLITAN  ST.  BT.  CO. 

CORNSIiL  T.  8AMBL 

(Supreme  Conit,  Appellate  Term.  December  26,  1800.) 

Btbbkt  Railroads— Collisioh — NEaLiSBHCE. 

Wheri!  the  driver  of  a  loaded  covered  truck  cat  In  on  a  street-car  tiack, 
46  to  50  feet  lu  front  of  an  advancing  car,  coming  at  full  speed,  be  could 
not  recover  for  injuries  caused  by  a  colUalou;  It  not  appearing  that  tbe 
motorman  vaa  apprised  of  his  Intention  to  cross,  or  tbat  tbe  car  could 
have  been  stopped  wltbln  that  distance. 

Appeal  from  municipal  court,  borough  of  Manliattan,  First  district. 

Actions  by  Otis  F.  Mason  and  by  Thomas  L.  Cornell  against  the 
Metropolitan  Street-Railway  Company.  From  judgments  for  i^ain- 
tiffg,  defendant  appeals.  Berersed. 

Argued  before  FREEBMAN,  F.  J.,  and  MacLE^AN  and  I/BVEN- 
TBITT,  JJ. 

Henry  A.  Bobinson,  for  appellant. 
Robert  C.  McCormick,  for  respondents. 

MacI>BAN,  J.   The  plaintiffs  brought  these  actions  to  recover 

damages, — the  one  for  injuries  to  person,  and  tbe  other  to  property, 
— and  by  stipulation  they  were  tried  together.  Plaintiff  Mason,  in 
the  employ  of  plaintiff  Cornell,  was  driving  a  loaded,  covered  truck 
down  the  west  side  of  Sixth  avenue,  between  the  line  of  elevated 
pillars  and  the  sidewalk.  He  bad  with  him  a  helper,  on  the  back  of 
the  truck,  one  of  whose  duties,  as  the  driver  himsdf  testified,  was 
to  notify  motormeu  of  following  cars  when  he  desired  to  cross  their 
path.  Arriving  midway  between  Fourteenth  and  fifteenth  streets, 
the  driver,  because  of  other  wagons  in  his  path,  started  in  upon  de- 
fendant's west  roadway.  Before  starting  in,  he  looked,  and  saw  a 
south-bound  car  at  about  Fifteenth  street,  and,  though  pressed,  could 
give  no  estimate  of  the  distance  intervening,  nor  did  he  testify 
whether  the  car  was  then  in  motion  or  stationary.  As  he  testified^ 
his  ^orse  was  straight  on  the  track  going  south"  when  tbe  car 
stmck  the  left  rear  whed  of  his  wagon,  doing  the  injuries  com- 
plained of.  The  help&f  at  the  time  sitting  on  the  back  of  the  truck, 
and  directly  facing  the  aj^oaching  car,  testified  upon  his  direct 
examination  that  when  he  first  saw  the  car  it  was  at  Fifteenth 
street,  coming  at  full  speed,  whatever  that  might  be;  that  when  the 
wagon  turned  he  thought  the  car  was  about  75  feet  away;  and  that 
he  then  waved  his  hand  to  the  motorman.  Upon  cross  examination 
he  testified  that  they  were  proceeding  south  nearer  the  curb  than 
the  tracks,  being  about  10  feet  distant  from  the  latter;  tiiat  when 
he  first  saw  the  car  it  was  75  feet  away,  and  that  the  horse  and 
wagon  continued  south,  on  a*walk,  for  a  distance  of  10  feet,  before 
the  driver  started  to  turn  east  across  the  track;  that  after  driving 
those  10  feet  the  car  was  then  45  to  50  feet  away;  and  that  at  that 
time  he  first  made  motion  to  the  motorman,  and  at  the  same  time 
spoke  to  the  driver.  It  nowhere  appears  that  the  motorman  was 
in  any  way  apprised  of  the  driver's  intention  to  cross  his  course 
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antil  he  was  within  45  to  50  feet  of  the  vagon.  No  evidence  was 

offered  to  show  that  the  car  could  have  been  stopped  within  that 
distance,  but,  rather,  the  contrary  appears,  and  that  affirmatively. 
^'Cutting  in,"  under  the  circumstances  of  this  case,  clearly  evinced 
experiment,  and  so  fault  on  the  part  of  the  ^aintiff  sufBcient  to  hin- 
der recovery  for  defendant's  negligence,  if  any  there  was.  Hamilton 
T.  Bailroad  Co.,  6  Misc.  Bep.  382,  26 1^.  Y.  Sapp.  754.  The  judgments 
should  therefore  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event  in  each  case. 

FREEDMAN,  P.  J.,  concurring.  LEVENTRITT,  J.,  taking  no 
part 


EWELL  T.  HUBBARD  et  sL 
(Supreme  Court.  Appellate  Division,  Fourtti  D^rtment.   December  29,  1880.) 

I,  HORTa  AGES— Merger. 

On  the  death  of  mortgagor,  defepdant  became  tbe  owner  of  slx-sevenOis 
of  tbe  property  covered  by  the  mortgage,  and  took  an  assignment  of  the 
mortgage  and  note.  He  subsequently  transferred  the  mortgage  as  col- 
lateral security,  and  at  one  time  made  an  arrangement  whereby  be  was 
to  take  It  up,  which  he  never  carried  out  Beld,  not  to  show  a  merger, 
but  an  intent  on  part  of  defendant  to  keep  the  mortgage  alive. 

IL  8aub—Foreoloburb— Allowance  of  Time  to  Pat  Judoubnt. 

An  allowance  of  10  days  to  defendant  In  ft^ectosnre  proceedings  In 
which  to  pay  the  sum  found  due  plaintiff,  the  amount  allowed  tbe  gHAid- 
ian  ad  litem,  and  the  expenses  of  sale.  If  any,  is  reasonable. 

8.  Sahe— Costs. 

An  allowance  of  $40  to  a  guardian  ad  litem  in  foreclosure,  and  a  dlrec- 
tion  that  the  sum  be  paid  from  the  amount  received  from  the  sale  of  the 
property,  Is  reasonable,  and  within  the  discretion  of  tbe  court- 
Appeal  from  Wyoming  county  court 

Action  by  Emma  Ewell  against  David  G.  Hubbard  and  others. 
From  a  judgment  in  favor  of  plaintiff,  defendants  David  C.  Hubbard 
and  Edward  Walter  Hubbard  appeal.  Affirmed. 

Hie  action  was  brought  for  tbe  purpose  of  forecIoBlog  a  mortgage  executed 
by  Henry  Hubbard,  father  of  the  defendant  David  C.  Hubbard,  given  for  pur- 
chase money.  After  the  death  of  the  mortgagor,  the  defendant  David  C.  Hub- 
bard  became  tbe  owner  of  six-sevenths  of  the  property  covered  by  tbe  mort- 
gage, and  he  took  an  assignment  of  the  mortgage,  and  subsequently  assigned 
It  to  Charles  F.  Miller  as  security  for  the  payment  of  a  note  of  $350  upon 
which  Miller  had  become  surety  for  David  C.  Obarles  F.  MiUer  subsequently 
assigned  tbe  mortgage  and  the  note  to  one  George  M.  MiUer.  After  Miller 
had  been  obliged  to  take  up  tbe  note,  and  while  he  was  holding  the  note  and 
the  mortgage  assigned  to  bim  as  collateral  security,  a  conversation  was  held 
between  him  and  David  C.  Hubbard,  resulting  In  an  understanding  that,  if 
Hubbard  would  deliver  to  Miller  a  horse,  valued  and  agreed  to  be  worth  $50, 
and  pay,  within  a  tew  days,  $200,  he  (Miller)  would  surrender  the  note  and 
mortgage.  The  horse  was  delivered.  The  money  was  not  paid,  and  never 
b£8  been  paid.  Miller  But)8equently  assigned  the  mortgage,  and  the  plaintiff 
became  the  owner  of  the  same,  together  with  tbe  note  to  which  It  was  col- 
lateraL  The  court  has  allowed  tbe  plaintlflE  to  recover  for  the  amount  remain- 
ing due  upon  the  note,  and  directed  that  the  proceeds  of  the  foreclosure  be  ap- 
plied to  pay  the  balance  remaining  due  upon  the  note,  and  any  further  pro- 
ceeds arising  from  the  foreclosure  to  be  delivered  to  David  O.  Hubbard. 
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Argued  before  HABDIN,  F.  J.,  and  ABAUS,  UcWFSAJS, 
SPRING,  and  SMITH,  J  J. 

Brown  &  Coleman,  for  appellant  David  O.  Hubbard. 
Michael  L.  Coleman,  guardian  ad  litem,  for  appellant  Edward 
Walter  Hubbard. 
Botsford  ft  ZwetBch,  for  respondent. 

HABDIN,  F.  J.  Tlie  appeal  before  us  is  only  by  David  C.  Hub- 
bard and  Edward  Walter  Hnbbard,  by  guardian.  There  is  no  ap- 
peal by  the  plaintiff,  and  she  cannot  complain  that  costs  of  the 
action  were  not  allowed  to  her,  as,  according  to  the  usual  course  and 
practice,  such  costs  might  have  been  allowed  to  her. 

2.  There  is  no  averment  of  a  merger  of  the  mortgage  by  the  trans- 
fer of  the  same  to  David  C.  Hubbard.  Whether  a  merger  takes 
place  depends  upon  the  intention  of  the  parties.  Clift  v.  White, 
13  N.  Y.  519.  The  acta  of  David  O.  Hubbard  in  transferring  the 
mortgage  to  secure  his  surety  seems  to  indicate  that  he  did  not  in- 
tend to  have  the  mortgage  merged,  and  that  he  intended  that  it 
should  be  kept  alive,  and  a  lien  upon  the  premises,  to  a  portion  of 
which  he  had  derived  the  title.  Mrs.  Clara  Tompkins,  in  April, 
1892,  held  a  promissory  note  made  by  Hubbard,  upon  which  C.  F. 
Miller  was  surety  for  Hubbard,  and  on  the  18th  of  April,  1892, 
Hnbbard,  by  an  instrument  in  writing,  duly  executed,  assigned  the 
mortgage  to  Charles  F.  Miller  to  secure  him;  and  Charles  F.  Miller, 
prior  to  the  Slst  of  July,  1894,  paid  the  amount  secured  to  be  paid 
by  the  note  to  Mrs.  Tompkins,  the  payee,  who  thereupon  indorsed 
and  delivered  tiie  note  and  mortgage  to  said  Charles  F.  Miller,  who 
died  intestate,  and  his  administratrix  duly  assigned  the  mortgage 
and  delivered  the  note  to  George  M.  Miller.  The  court  found,  as 
matter  of  fact,  viz.: 

"That  thereafter,  aod  In  or  about  ttie  month  of  November,  1896,  said  de- 
fendant David  C  Hubbard  aod  said  GeorKe  M.  Miller  entered  into  an  agree- 
ment, whereby  aald  defendant  David  O.  Hubbard  agreed  to  iny  to  said  Oeoi^e 
M.  "Miller  the  smn  of  two  hundred  dollars  In  money  In  a  few  days,  to  deliva- 
to  said  George  M.  Miller  a  certain  horse,  the  value  of  which  was  then  fixed 
1^  the  said  defendant  David  G.  Hnbbard  and  the  said  Miller  at  flfly  dollars; 
and  said  Miller  'agreed  that,  upon  the  said  payment  being  made  in  the  man- 
ner aforesaid,  be  would  accept  the  same  In  full  paymrat  ot  said  note,  and  sor^ 
render  said  mortgage.** 

We  think  that  finding  of  feet  was  anthorized  by  the  evidence. 
Hubbard,  however,  never  paid  the  $200,  and  therefore  never  became 
entitled  to  the  full  benefit  of  the  negotiations  had  between  him  and 
George  M.  Miller.  The  f50,  the  value  of  the  horse,  has  been  in- 
dorse upon  the  note,  and  is  credited  by  the  court.  Subsequently, 
and  on  the  22d  of  December,  1896,  George  M.  Miller  sold  and  de- 
livered the  note,  and  by  an  instrnment  in  writing  duly  assigned 
the  mortgage  to  the  plaintiff,  and  she  thereby  became  the  owner 
of  the  note  and  mortgage,  and  was  entitled  to  enforce  the  same 
as  against  David  C.  Hubbard  for  the  amount  remaining  unpaid 
upon  the  said  note;  and  the  court,  upon  satisfactory  evidence,  has 
80  found.  The  trial  court  has  also  found  that  Harry  Hubbard  and 
Edward  Walter  Hubbard  are  each  the  owners  of  an  equal  undivided 
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one-foarteenth  part  of  the  premises  covered  by  said  mortgage,  sub- 
ject to  the  unadmeasored  dower  interest  therein  of  the  defendant 
Emma  Hubbard.  The  trial  court  has  found  that  the  defendant 
David  C.  Hubbard  is  the  owner  of  the  remainder  of  said  mortgage 
after  satisfying  from  the  proceeds  of  it  the  interest  of  the  plaintiff 
therein,  and  that  the  plaintiil  is  entitled  to  hold  the  mortgage  and 
the  first  proceeds  arising  from  the  f(M%closure  thereof  as  cc^teral 
security  for  the  balance  remaining  unpaid  upon  the  note;  and  has 
ordered  judgment  in  accordance  with  such  finding.  He  has  found 
that  the  note  and  the  interest  amounts  to  $447.06,  and  directed  jndg- 
ment  awarding  to  the  plaintiff  that  sum,  and  provided  that  the  de- 
fendant David  G.  Hubbard  be  paid  the  balance  that  may  arise  apon 
the  foreclosure. 

We  see  no  occasion  to  disturb  the  findings  of  fact  made  by  the 
trial  court  This  was  an  equity  action,  and  the  court  exercised  its 
discretion  in  respect  to  the  award  of  costs;  and,  although  he  al- 
lowed no  costs  to  the  plaintiff,  as  the  plaintiff,  according  to  the 
usual  course  and  practice,  would  be  entitled  to  have  had  allowed, 
yet,  as  there  is  no  appeal  or  question  made  by  the  plaintifiF  in  that 
regard  of  the  action  of  the  court,  there  is  no  occasion  to  interfere 
with  that  part  of  the  judgment  The  court  gave  the  defendant 
David  C.  Hubbard  an  option  or  opportunity  to  pay  the  plaintiff 
within  10  days  after  service  of  the  entry  of  judgment,  the  sum 
found  due  to  the  plaintiff,  and  the  sum  allowed  to  the  guardian  ad 
litem,  and  the  expenses  of  sale,  if  any,  and  thereupon  to  hare  a 
satisfaction  and  discharge  of  the  judgment  We  think  that  oppor- 
tunity and  option  awarded  to  the  defendant  Hubbard  were  reason- 
able, and  all  that,  under  the  circumstances  disclosed  by  the  evi- 
dence, he  was  entitled  to  receive  at  the  hands  of  the  court 

The  court  allowed  f40  as  costs  to  the  guardian  ad  litem  of  the 
infant  defendant  Edward  Walter  Hubbard.  That  sum  does  not 
seem  to  be  unreasonable,  nor  does  it  seem  to  be  an  improper  ezw- 
cise  of  discretion  to  direct  that  that  sum  be  paid  out  of  the  proceeds 
of  any  sale  which  may  be  made.  If  David  C.  Hubbard  had  paid  the 
note  which  be  gave,  which  his  surety  was  obliged  to  pay,  he  would 
have  avoided  the  litigation  which  has  ensued.  He  failed  to  make 
such  payment,  and  it  is  not  inequitable  that  he  should  bear  the 
burden  of  the  litigation  which  has  ensued,  including  a  suitable  al- 
lowance rendered  in  behalf  of  the  guardian  ad  litem  of  an  infant 
defendant  properly  made  a  party  to  the  action  in  order  to  cut  off 
his  right  of  redemption  in  the  event  the  premises  were  sold  under 
a  decree  to  be  entered  in  this  case.  He  did  not  seem  to  be  fortunate 
in  disclosing  the  real  rights  and  interests  of  the  infant  defendant, 
and  his  omission  to  make  such  disclosure  early  seems  to  have  oc- 
casioned some  delay,  and  been  the  cause  of  protracted  litigation. 
We  think,  under  the  rule  laid  down  in  Gross  v.  Smith,  85  Hun,  49, 
32  N.  Y.  Supp.  671,  and  cases  there  cited,  that  the  court  did  not 
abuse  its  discretion  in  the  premises  in  respect  to  the  costs  awarded 
to  the  guardian  ad  litem.  The  judgment  should  be  affirmed,  with 
costs  of  the  appeal  against  David  C.  Hubbard  personally. 

Judgment  afiirmed,  with  costs  against  David  G.  Hubbard  person- 
ally.   All  concur. 
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DAT  T.  DOW  et  aL 
(Sapreme  Court,  Appellate  DiTislon,  First  Department   December  22,  1889.) 

1.  PABTNERSHrp—DiBfiOLUTioK— Contract— Injdnction—Rbceitkr. 

Where  a  member  of  a  firm  agreed  to  sell  his  interest  to  plaintiff,  who 
paid  a  part  of  the  purchase  price  therefor,  liut  thereafter  sold  such  in- 
terest to  D.,  and  a  written  agreement  was  subsequently  entered  Into, 
signed  by  the  Initials  of  all  the  parties,  providing  that  it  should  be  put 
In  legal  form  on  demand  of  either  of  the  parties  thereto,  by  which  D, 
agreed  to  pay  plalntiCC  two-thirds  of  the  price  be  had  paid  for  such  part- 
ner's Interest,  and  such  agreement  was  delivered  to  plaintiff,  to  make 
copies  for  the  other  signers,  D.  being  ready  and  willing  to  comply- wltb 
soch  agreement,  plaintiff  was  not  entitled  to  an  Injunction  and  the  ap* 
polntment  of  a  receiver  pending  suit  to  dissolve  the  partnership,  on  the 
ground  that  defendants  were  conducting  the  business  wastefully  and  to 
their  own  advantage,  and  threatened  to  exclude  plaintiff  from  participat- 
ing therein;  plaintiff  making  no  claim  that  defendants  were  Insolvent  or 
Irresponsible. 

S.  Bahb— Delivery. 

Where  a  tripartite  agreement  was  delivered  to  plaintiff  to  make  copies 
for  the  other  signers,  the  fact  that  such  signers  atterwarda  attempted  to 
gfliln  possession  thereof  did  not  show  that  the  delivery  to  plaintiff  waa  not 
snfflclent  to  render  the  Instrument  fully  operative. 

Appeal  from  special  term,  New  York  county. 

Action  by  Clarence  P.  Day  against  Charles  H.  Dow  and  others. 
From  an  order  denying  plaintiff's  motion  for  the  appointment  o{  a 
receiver  and  for  an  injunction  pendente  lite,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  McLAUGHLLN,  PATTEK- 
eON,  O'BRIEN,  and  INGRAHAH,  JJ. 

Boger  Foster,  for  appellant. 
Gluiies  A.  Decker,  for  respondents. 

PATTERSON,  J.  The  plaintiff,  claiming  to  be  a  co-partner  In 
business  with  the  defendants,  asserts  in  this  action  that  his  rights 
as  such  partner  are  disputed  by  them;  that  they  are  conducting  the 
business  wastefully,  and  to  their  own  advantage  solely;  and  that 
they  threaten  to  exclude  him  from  access  to  the  books  of  the  firm, 
ani^  inferentially,  from  participating  in  the  business.  He  seeks  a 
judicial  dissolution  of  the  alleged  partnership,  and  moved  at  the  spe- 
cial t»m,  upon  a  complaint  and  affidavit,  for  an  injunction  pending 
suit,  and  a  receivership.  The  motion  was  denied,  and  he  a][^»ealB 
from  the  order. 

The  decision  of  the  court  below  was  right.  The  plaintiff  did  not 
establish  the  existence  of  such  facts  as  would  justify  the  court  in 
taking  the  business  out  of  the  hands  of  its  apparent  proprietors. 
It  is  not  claimed  that  the  defendants  are  insolvent  or  irresponsible. 
The  basineas,  peculiar  in  its  nature,  and  dependent  for  its  success 
npon  close  attention  to  minute  details,  belonged  in  July,  1899,  to 
the  def^dants  and  one  Brady.  On  Jnly  26,  1899,  and  dnring  the 
absence  of  the  defendant  Dow  from  the  state  of  New  York,  Brady 
entered  into  a  contract  with  the  plaintiff  by  which  he  agreed  to 
sell  to  tike  {daintifl  his  interest  in  the  business,  and  tiiereafter  the 
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plaintiff  paid  to  Brady  a  portion  of  tlie  purcliase  i»'ice.  On  the  9th 
of  September,  1899,  Brady  sold  and  transferred  the  same  interest 
to  the  defendant  Dow,  There  is  much  contradictory  evidence  con- 
tained in  the  affidavits  respecting  the  defendants*  knowledge  of  the 
plaintiff's  purchase  from  Brady,  and  the  rights  obtained  or  asserted 
by  him  therennder,  and  of  the  recognition  of  such  righte:  but  it  is 
unnecessary  to  pass  upon  any  of  these  matters  now,  for  it  has  been 
shown  that  early  in  October,  1899,  Dow,  Brady,  and  Day,  aa  the  re- 
sult of  much  prior  discussion  and  negotiation,  entered  into  an  agree- 
ment by  which  Day  recognized  Dow^b  ownership  of  the  Brady  inter- 
est, and  Dow  agreed  to  make  reimbursement  to  Day  of  two-thirda 
of  what  the  latter  paid  to  Brady.  The  terms  of  the  agreement  are 
explicit,  and  Dow  stands  in  readiness  to  perform  his  part  thereof. 
The  agreement  was  reduced  to  writing,  and  is  signed  with,  the  initials 
of  the  three  parties.  It  is  claimed  by  Day  that  it  was  a  proposed, 
and  not  a  definite  or  final,  agreement,  but  its  terms  import  other- 
wise. The  i^brase  relating  to  its  '^ing  put  in  legal  form  on  de- 
mand  of  either  of  the  parties  hereto"  does  not  leave  anything  open 
for  future  n^otiation  or  understanding,  nor  indicate  incomidete- 
ness,  in  any  sense,  and  the  contract  cannot  be  evaded.  In  that  re- 
spect the  case  resembles  Sanders  v.  Fruit  C3o.,  144  N.  Y.  209,  39  X. 
E.  75,  29  L.  R.  A.  431.  It  is  contended  by  the  plaintiff  that  there 
was  no  actual  delivery  of  this  agreement  shown,  but  it  appears  that 
the  original  signed  instrument  was  delivered  by  Dow  and  Brady  to 
Day,  who  took  it  to  make  copies  for  the  other  signers.  The  contest 
respecting  the  subsequent  possession  of  it  does  not  determine  tiie 
matter  of  delivery.  It  was  signed  by  Dow  and  Brady,  and  given  to 
Day.  He  has  failed  to  make  out  that  it  was  not  so  i^ven  to  him  as 
a  technically  delivered  and  fully  operative  instrument. 

ThB  order  appealed  from  must  be  affirmed,  with  f  10  coats  and  dis- 
boraementB.  All  concur. 


STATE  BANK  OF  STBAOnSB  v.  LIGHTHAIiL  et  aL 
(Supreme  Court,  Appellate  DlvlBion,  Fonrtli  Department  December  29,  1800:) 

1.  UORTOAGBS— CONSTRUOnOlT— EvmSNOE. 

Evidence  of  the  situation  and  relation  of  the  parties  at  the  time  of  the 
execution  of  a  mortgage,  and  of  the  circumstances  garroandlng  Its  execu- 
tion, Is  admissible  to  determine  tbe  Intention  and  meaning  ot  the  terma 
and  conditions  thereof. 

SL  Bake— Rbcitau. 

Recitals  In  a  mortgage  executed  by  defendants  to  plaintiff  that  one  of 
the  defendants  bad  agreed  to  pay  $5,000  into  plajntlff  bank,  to  the  credit 
of  a  certain  company,  on  or  before  a  certain  day,  and  that  said  mortgage 
was  Intended  as  security  for,  and  to  be  void  upon,  such  paymoit,  but  In 
case  of  default  the  plaintiff  to  bave  the  right  to  s^  the  premises  In  the 
manner  prescribed  by  law,  aod  out  of  the  proceeds  to  retain  the  amount 
agreed  to  be  placed  to  the  credit  of  sacb  company,  are  equivalent  to  a  stip- 
ulation that  such  defendants  should  pay  said  sum  into  plaintiff  bank,  and 
that,  when  said  bank  so  received  It,  credit  therefor  shoidd  be  given  to  the 
company,  and  that  until  such  payment  the  mortgage  should  atand  aa  a 
■ecurlty  to  plaintiff  therefor. 
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The  mortgage  from  defoidants  to  plaintiff  bank  cwtalned  recitals  to 
the  effect  that  one  of  the  defendants  bad  agreed  to  pay  $6,000  to  plain* 
tiff,  to  the  credit  of  a  certain  company,  on  or  before  June  1,  1890,  and  that 
said  mortgage  was  intended  as  security  for,  and  to  be  Told  upon,  the  pay- 
ment of  such  sum,  but  In  case  of  default  plaintiff  to  have  the  right  to  sell 
the  premises  in  the  manner  prescribed  by  law,  and  out  of  the  proceeds  to 
retain  the  amount  to  be  placed  to  the  credit  of  such  company.  The  af- 
fairs of  the  company,  vhich  had  borrowed  large  sums  from  plaintiff  on 
accommodation  paper,  and  Induced  plaintiff  to  carry  a  large  amount  of  its 
customers*  paper,  having  become  somewhat  Impaired,  plaintiff's  ofiOcers 
became  anxious  as  to  their  security;  and  negotiations  were  had  between 
the  plaintiff  and  one  of  the  defendants,  who  was  president  of  the  com- 
pany, which  resulted  in  the  giving  of  the  mortgage  referred  to,  for  the 
purpose,  as  the  plaintiff  testified,  of  reducing  the  indebtedness  of  the  com- 
pany to  plaintiff,  and,  as  defendants  testified,  "simply  as  collateral  security, 
and  not  to  be  recorded  until  such  time  as  the  officers  of  plaintiff  thought 
necessary."  Meld,  that  the  language  used  In  the  mortgage.  In  the  light 
ot  the  situation  and  relation  of  the  parties  at  the  time  It  was  executed, 
justified  a  finding  that  the  true  intent,  as  understood  by  the  parties,  was 
that  said  sum  of  f 5,000  should  be  paid  to  plalnUff  to  the  oedit  of  the 
company,  and  that  plaintiff  would  thereupon  be  entitled  to  AppJj  said 
mon^s  towards  the  payment  of  its  claims  against  the  company. 

Appeal  from  special  term,  Onondaga  county. 

Action  hj  the  State  Bank  of  Syracuse  against  John  A.  Ligbthall 
and  others.  Jndgment  for  plaintifl,  and  defendants  appeaL  Af- 
firmed. 

Platotlff  brings  this  action  to  foreclose  a  mortgage  bearing  date  the  26th 
day  of  February,  1896,  recorded  In  the  Onondaga  county  clerk's  office  on  the 
18th  day  of  December,  1696,  in  Book  326  of  Mortgages,  at  page  285.  An 
answer  was  served  by  John  A.  Lighthall,  Wflllam  S.  I/lghthall,  Frederick  8. 
Lighthall,  and  Zayde  E.  Lighthall,  in  which  they  admit  that  on  or  about 
the  26th  of  February,  1896,  "they  executed,  acknowledged,  and  delivered  to 
the  plaintiff  a  mortgage  whereby  they  granted  to  the  plaintiff  the  premises 
described  In  the  complaint,  containing  the  conditions  th«>eln  specified. 
*  *  *  ntey  dmy  that  tiie  said  mortgi^ce  was  executed  for  the  pnipose  of 
Becnrlng  to  the  plaintiff  the  sum  of  fS,000,  or  any  other  sum  whatew." 
They  allege  that  the  m(Hrtgage  has  been  fully  paid  by  the  said  defendants, 
and  that  all  the  conditions  therein  contained  have  been,  prior  to  the  com- 
mencement of  this  action,  fully  kept  and  performed  by  them.  "They  allege 
that  the  said  mortgage  was  executed  without  consld^atlon  on  the  part  of  the 
defendants,  or  either  of  them,  to  the  knowledge  of  the  plaintiff."  Their  an- 
swer contains  some  other  allegations.  The  Issues  framed  by  such  answer 
were  referred  to  a  referee,  who  passed  upon  the  Issues  favorably  to  the  plain- 
tiff; and  he  found  as  condDsionB  of  law:  "First,  that  tiiere  waa  due  and  un- 
paid on  said  mortgage  at  the  time  of  the  commencement  of  this  action  the 
sum  of  $5,000.  with  Interest  thereon  from  June  1,  1896;  second,  that  the 
plaintiff  Is  entitled  to  the  usual  Judgment  of  foreclosure  of  said  mortgage  and 
the  sale  of  said  mortgaged  premises,  the  proceeds  of  such  sale  to  be  applied 
towards  the  payment  of  the  debt  of  the  Farmers'  Fertilizer  Company  to  plain- 
tiff." The  appellants  served  and  filed  several  exceptions  to  the  referee's  find- 
ings of  fact,  and  to  his  conclusions  of  law. 

Argned  before  HARDIN,  P.  J.,  and  ADAMS,  McLEMNAN, 
SPRING,  and  SMITH,  JJ. 

W.  S.  Andrews,  for  appellants. 
Frank  Hiscock,  for  respondent. 

HARDIN,  P.  J.  Plaintiff's  complaint  alleges  that  it  received  the 
mortgage  mentioned  in  the  complaint.  The  mortgage  bears  date 
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the  26th  day  of  February,  1896.  It  was  acknowledged  by  Frederick 
a  Lighthall  and  Zayde  E.  Lighthall  on  the  28th  day  of  Febraary 
in  the  state  of  New  Jersey;  and  on  the  2d  day  of  March,  1896,  it 
was  acknowledged  by  John  A.  Lighthall  and  William  S.  Lighthall 
before  a  commissioner  of  deeds  in  the  city  of  Syracase.  The  fol- 
lowing words  are  fonnd  in  the  first  part  of  the  mortgage,  to  wit: 

"TblB  Indenture,  made  this  twenty-Blxtb  day  of  Febnuur,  In  the  year  of  oor 
Lord  one  thoiuand  elgbt  hundred  and  ninety-^  between  John  A.  Uglittaall, 
John  A.  Lighthall.  Jr.,  Zayde  B.  T.  Llghtfaall.  Frederick  S.  Ll^thaU,  WlUIam 
S.  Lighthall,  and  John  A.  Lighthall  as  trustee  for  John  A.  Lighthall,  Jr., 
Zayde  E.  T.  Lighthall,  Frederick  S.  LighthaU,  and  William  S.  Lighthall,  of 
Syracuse,  N.  Y.,  parties  of  the  flnrt  part,  and  State  Bank  of  Syracuse,  a  body 
corporate,  party  of  the  second  part,  wltnesseth,  that  the  said  parties  of  the 
Oret  part,  in  consideration  of  the  sum  of  one  dollar,  have  sold,  and  by  these 
presents  do  grant  and  convey,  to  the  said  party  of  the  second  part,  its  sac- 
cessora  and  assigns,  all  that  tract  or  parcel  of  land  situate  in  the  city  of 
Syracuse,  N.  T." 

Then  follows  a  description  of  the  premises  as  stated  in  the  com- 
plaint Following  the  d«icription  is  fonnd  the  following  language: 

"The  said  John  A.  Lighthall,  one  of  the  parties  of  the  first  part,  bavlng 
agreed  to  pay  into  the  State  Bank  of  Syracuse,  the  party  of  the  second  part, 
to  the  credit  of  the  Farmers*  Fertilizer  Ck>mpany,  the  sum  of  five  thousand 
dollars,  on  or  before  the  first  day  of  June,  1896,  this  grant  is  Intended  as 
security  for  the  payment  of  the  sum  of  five  thousand  dollars  by  8ald  John 
A.  Lighthall  at  the  time  and  In  the  manner  aforesaid.  And  this  conveyance 
shall  be  void  if  such  payment  be  made  as  herein  specified.  And  In  case  default 
shall  be  made  in  the  payment  of  the  said  sum,  or  any  part  of  said  sum,  as 
above  provided,  it  shall  be  lawful  for  the  party  of  the  second  part,  its  snc- 
vessorfe  or  assigns,  at  any  time  thereafter  to  sell  the  premises  hereby  granted, 
or  any  part  thereof.  In  the  manner  prescribed  by  law,  and  out  of  all  the 
moneys  arising  from  such  sale  to  retain  the  said  amount,  which  is  to  be 
placed  to  the  credit  of  the  Farmers'  Fertilizer  Company  in  the  State  Bank  of 
Syracuse  whenever  received,  together  with  the  costs  and  charges  of  making 
such  sale;  and  the  overplus,  if  any  there  be,  shall  be  paid  by  the  party  making 
such  sale,  on  demand,  to  the  said  John  A.  Lighthall,  as  trustee  as  aforesaid,  his 
successors  or  assigns." 

Upon  the  trial  considerable  evidence  was  received  tending  to 
elucidate  the  situation  of  the  respective  parties  and  their  relations 
to  each  other  at  the  time  the  mortgage  was  delivered  to  the  plain- 
tiff. From  that  evidence  it  appeared  that  the  plaintiff  is  a  domestic 
corporation  doing  business  at  Syracuse  as  a  bank  of  discount  It 
also  appeared  that  the  Farmers'  Fertilizer  Company  was  a  domestic 
corporation  oi^anized  and  doing  business  at  Syracuse,  and  prior 
to  the  date  of  the  said  mortgage,  and  subsequent  thereto,  it  was  a 
large  customer  of  the  bank,  transacting,  apparently,  all  its  bank- 
ing business  with  the  plaintiff.  In  the  course  of  that  business  the 
Farmers'  Fertilizer  Company  had  become  a  borrower  of  some  917,- 
000  on  accommodation  paper,  and  had  induced  the  bank  to  carry 
some  f33,000  of  customers*  paper,  which  two  clause  of  paper  the 
bank  held  at  the  time  the  mortgage  was  executed.  The  affairs  of 
the  Farmers'  Fertilizer  Company  had  become  somewhat  impaired, 
and  its  business  extended,  and  its  credit  somewhat  questioned  by 
the  bank;  and  several  interviews  were  had  antecedent  to  the  ex- 
ecution of  the  mortgage  between  the  officers  of  the  bank  and  the 
officers  of  the  Farmers'  Fertilizer  Company  with  respect  to  the  re- 
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latious  of  the  two  corporations  to  each  other.  In  speaking  of  soch 
interriewB,  Mr.  Hendricks  testifies: 

'TThere  was  some  anxiety  at  that  time  among  tbe  officers  of  the  bank  In 
relation  to  the  security  that  we  had,  which  led  to  some  negotiations  with  them 
In  relation  to  other  securities.  Mr.  John  A.  Llghthall  finally  ^reed  to  give 
us  this  mortgage,  with  tbe  nndeistandlng  that  It  should  be  piUd  to  reduce  their 
Indebtedness  that  much." 

John  A.  Lighthall,  who  was  called  as  a  witness  for  tbe  defend- 
ants, and  who  was  president  of  the  Farmers*  Fertilizer  Companj, 
testifies  that  he  had  an  interview  in  regard  to  the  mortgage,  and 
that  he  volunteered  to  give  the  mortgage  on  the  house  where  he 
resided;  and,  in  speaking  of  one  of  bis  interviews  with  the  bank 
or  its  officers,  he  testifies: 

"My  Impression  Is  that  It  was  with  Mr.  CSiase,  tbe  cashier.  I  drew  up  that 
mortgage  with  tbe  nnderstandlng  «  *  *  that  It  should  not  go  on  record 
mttU  Boch  time  as  the  oBleoa  of  the  bank  thought  It  necessary.  The  mort- 
gage was  accepted  by  Mr.  Chase  and  put  away  as  collateral  secmrlty." 

Further  evidence  was  given  tending  to  elucidate  the  real  rela- 
tions  between  the  parties  at  the  time  the  mortgage  was  actually 
delirered.  When  the  evidence  which  we  have  quoted,  and  tiie  other 
evidence  to  which  we  have  referred,  was  received,  the  referee  ex- 
pressly held  that  it  was  not  received  for  the  purpose  of  contradict- 
ing or  varying  the  terms  of  the  mortgage,  and  held  that  it  was  com- 
petent, with  a  view  of  elucidating  the  language  used  in  the  mort- 
gage, and  to  aid  in  ascertaining  the  intention  of  the  parties  to  the 
mortgage  in  delivering  the  same  to  the  plaintiff.  For  such  purpose 
we  think  the  evidence  was  competent. 

In  French  v.  Carhart,  1 N.  Y.  96,  it  was  held  tliat  in  the  construc- 
tion of  instruments — 

"The  intention  of  tbe  parties  Is  to  govern,  and,  where  the  language  used  Is 
susceptible  of  more  than  one  interpretation,  courts  will  look  at  the  snrround- 
Ing  circumstances  existing  when  the  contract  is  entoed  Into,  sodi  as  tbe  aitua- 
tkm  of  tbe  parties  and  of  the  sut^ect-matter  of  tbe  contract" 

In  Held  T.  Unnson,  47  K.  Y.  221,  it  was  held,  viz.: 

"Where  a  contract,  as  evidenced  by  the  writings  between  tbe  parties.  Is  not 
entirely  Intelligible,  evidence  of  the  situation  and  rdatlon  of  the  parties  to- 
wards each  other,  and  of  tbe  clrcnmstances  attending  the  negotiatUHi,  la  com- 
petent, as  aids  in  the  Interpretation  of  tbe  wilttoi  Instmment" 

In  Eenyon  t.  Association,  122  N.  Y.  268, 26  N.  E.  299,  Bradley,  J., 
said: 

"But  Inasmuch  as  the  words,  taken  together,  of  his  statement  upon  the 
subject  expressed  In  the  application,  are  in  their  Import  somewhat  equivocal, 
reference  may  be  had  to  tb&  light  furulshed  by  the  surrounding  drcomatancea, 
with  a  view  to  ascertain  the  sense  in  which  they  were  used,  so  Csr  as  it  may 
lie  appUcalde  to  tbem,  and.  in  aid  <tf  their  Interpretatton." 

In  Farr  v.  Nichols,  132  N.  Y.  327,  30  N.  E.  834,  which  was  an  ac- 
tion to  foreclose  a  mortgage,  it  was  held: 

"That;  as  between  the  parties,  it  was  proper  to  Show  the  drcnmstances,  to 
aid  In  ascertaining  tbe  Intent  of  the  parties;  and,  viewed  In  thdr  light,  the 
intent  m^peared  to  be  to  cover  future  as  well  as  ezlsfli^  Indorsements.'* 
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In  Emmett  t.  Fenoyer,  151  N.  Y.  667,  45     E.  1042,  O  Brien,  J., 

said: 

"Where  the  paper  appears  to  be  Incomplete  In  any  respect,  or  where  words 
or  phrases  used,  In  their  application  to  the  agreement  of  which  they  form  a 
part,  are  ambiguous  or  nnlntelllglble.  parol  proof  Is  admissible  to  supply  tbe 
incomidete  term,  to  lUd  In  tlie  Interpretation,  and  to  explain  what  la  obscure 
or  doubtftiL" 

In  tike  sixth  finding  of  fact  the  referee  says: 

"Parol  evidence  was  admitted  and  received  upon  the  trial  of  this  action  tor 
the  purpose  of  determining  whether  or  not  the  conditions  of  said  mortgage  had 
been  complied  with,  and  also  for  the  purpose  of  determining  the  Intent  and 
meaning  of  the  terms  and  conditions  expressed  therein,  and  was  not  admissible 
and  Is  not  considered  Cor  the  purpose  of  In  any  way  varying  the  terms  and 
conditions  thereof." 

We  think  the  finding  indicates  a  proper  role,  and  that  the  appel- 
lants are  not  entitled  to  disturb  the  referee's  report  by  reason  of 
the  application  of  that  rule  in  the  progress  of  the  hearing  before 
the  referee.  The  language  found  in  the  mortgage  is  equivalent  to 
a  stipulation  that  Jolm  A.  Lighthall  should  pay  into  the  State  Bank 
of  Syracuse  the  sum  of  f5,000,  and  that,  when  the  bank  so  received 
it,  it  should  give  credit  therefor  to  the  Farmers'  Fertilizer  Company, 
and  that  until  such  payment  should  be  made  by  him  the  mortgage 
should  stand  as  a  security  to  the  bank  for  the  sum  of  (5,000  so  to 
be  paid  by  John  A.  Lighthall  on  or  before  the  1st  of  June,  1896. 
And  it  evidently  was  the  intent  of  the  parties  that,  when  said  |5,000 
was  paid,  it  should  be  applied  on  the  indebtedness  held  by  the 
plaintiff  against  the  Farmers'  Fertilizer  Company.  The  evidence 
warranted  the  referee  in  finding  that  John  A.  Lighthall  failed  to 
comply  with  the  conditions  of  the  mortgage,  and  that  he  had  omit- 
ted to  pay  to  the  plaintiff,  to  the  credit  of  the  Farmers'  Fertilizer 
Company,  the  sum  of  |5,000.  The  evidence  fully  sustains  the  find- 
ing of  the  referee  that  in  January,  1896,  the  Farmers'  Fertilizer 
Company  was  indebted  to  the  plaintiff  in  about  the  sum  of  (37,000. 
The  payment  on  January  6,  1896,  by  Frederick  B.  Lighthall  of  f6,- 
000  to  his  father,  John  A.  Lighthall,  for  600  shares  of  the  stock  of 
the  Farmers'  Fertilizer  Company,  was  antecedent  to  the  execution 
of  the  mortgage,  and  has  no  connection  with  the  money  mentioned 
in  the  mortgage.  Considering  the  language  used  in  the  mortgage 
in  the  light  of  the  situation  of  the  parties  at  the  time  it  was  exe- 
cuted, and  the  circumstances  that  aid  in  its  interpretation,  we  are 
of  the  opinion  that  the  learned  referee  correctly  found,  viz.: 

"That  the  true  Intoit  and  meaning  of  the  language  used  and  empUqrsd  in 
said  mortgage,  as  understood  by  the  turtles  at  the  time  of  Its  ezecntlon,  was 
that  the  sum  of  $5,000  secured  by  said  mortgage  should  be  paid  to  the  plalntlfF 
to  the  credit  of  the  Farmers'  Fertiliser  Company,  and  that  plaintiff  would 
thereupon  be  entitled  to  apply  said  moneys  so  deported  by  said  John  A.  Light- 
ball  towards  the  payment  and  reduction  of  Its  claims  and  demands  against 
said  Farmers'  Fertilizer  Company." 

We  think  the  evidence  warranted  the  finding  by  the  referee  tiiat 
the  several  sums  of  money  deposited  to  the  credit  of  the  Farmers' 
Fertilizer  Company  with  the  plaintiff,  and  used  by  the  Farmers' 
Fertilizer  Company  in  the  discharge  of  its  pressing  needfly  had  no 
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reference  to  the  sum  stipulated  for  in  the  mortgage,  and  that  the 
referee  was  warranted  in  his  general  conclusion,  upon  the  facts, 
that  the  mortgage  had  never  been  paid,  or  its  terms  complied  with, 
and  that  the  same  was  a  valid  security  in  the  hands  of  the  plaintiff, 
and  that  the  plaintiff  was  authorized  to  have  the  same  foreclosed 
hj  a  sale  of  the  mortgaged  premises,  and  the  proceeds  of  such  sale 
"applied  towards  the  payment  of  the  debt  of  the  Farmers'  Ferti- 
lizer Company  to  the  plaintiff."  The  foregoing  views  lead  to  the 
concluBion  that  the  report  of  the  referee  should  be  Bustained,  and 
the  judgment  entered  thereon  should  be  affirmed. 
Judgment  affirmed,  with  costs.   All  concur. 


BTBUBINO  V.  MAHAR, 

(Snpreme  Court,  Appellate  Division,  Fourth  Department  December  29,  1899.) 

1.  Daxaoes— Injury  fbok  Dos  Bite— Vicious  Dog— Notice. 

Where  plaintiff's  child  was  bitten  by  defendant's  dog,  to  recover  for 
the  Injnry  plalntlfE  must  show  that  defraidant  bad  notice  of  the  do^s 
vicious  disposition. 
S.  BnsBAND  AND  Wipe— Torts  ot  Wife. 

A  husband,  under  Laws  1896,  c.  272,  S  27,  Is  not  liable  for  the  act  (tf  bis 
wife  in  causing  a  dog  to  bite  a  child,  when  there  la  no  evidence  that  the 
act  was  done  by  his  coerclcm  or  Instigation. 

Appeal  from  Niagara  county  court. 

Action  by  Charles  Strubing  against  Patrick  Mahar.  From  a  judg- 
ment of  nonsuit,  and  an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.  Affirmed. 

Argued  before  HAKDIN,  P.  J.,  and  ADAMS,  McLENNAN,  and 
SPBINa,  JJ. 

Judson  &  Richardson,  for  appellant. 
King,  Leggett  &  Brown,  for  respondent. 

HASDW,  P.  J.  Plaintiff  commenced  this  action  in  justice*8  court 
in  September,  1898.  A  trial  waa  had  in  that  court  before  the  Justice 
and  a  jury,  and  resulted  in  a  verdict  in  favor  of  the  plaiutifl  for  f50 
damages.  The  defendant  appealed  to  the  coun^  court,  where  a  new 
trial  was  had. 

Plaintiff's  comjdaint  states  that  he  is  the  father  of  Hedwlg  Stro- 
bing, a  daughter,  some  10  years  of  age;  and  the  complaint  alleges 
that  the  defendant  on  the  17th  of  March,  1898,  "and  for  several  years 
prior  thOTeto,  harbored  and  kept  a  large,  ferocious,  vicious,  and  dan- 
gerous dog,  whose  disposition  was  to  attack  human  beings,  horses^ 
and  other  animals,  vnthout  provocation,  and  which  dog  had  fre- 
quently so  attacked  human  beings,  horses,  and  other  animals  in 
and  about  said  town  of  Lockport,  N.  Y.,  alt  of  which  facts  were  well 
known  to  said  defendant.''  The  complaint  fuHher  alleges  that  the 
dog  was  kept  by  the  d^endant  In  August,  189S,  and  that  the  de- 
fendant "wrongfully,  negligently,  and  unlawfully  suffered  and  per- 
mitted said  dog  to  be  and  run  at  large  upon  the  Slayton  Settlement 
road,  a  paUic  highway  In  the  said  town  of  Loc^rart,  Niagara  county, 
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TS.  witiumt  being  properly  guarded  or  confined;  that  on  said 
August  17,  1898,  at  about  ten  o'clock  in  the  forenoon  of  that  day, 
upon  the  public  highway,  to  wit,  the  Dayton  Settlement  road,  in 
said  town  of  Lockport,  Niagara  county,  N,  Y.,  said  dog,  while  in  the 
keeping  of  said  defendant,  attacked  thia  plaintilf  a  daughter,  Hedwig 
Strubing,  withoat  cans^  or  provocation  on  the  part  of  the  jilaintiff 
or  hiB  said  daughter,  Hedwig  Stmbing,  and  bit  and  serionaly  wounded 
her  on  the  calf  of  the  left  I^,  wh^by  and  by  reason  whereof  her 
left  leg  was  seriously  injured  and  lamed."  ^e  c<Hnidaint  alleges 
that  the  plaintiff  thereby  sustained  damages.  In  the  second  count 
in  the  complaint  it  is  alleged  that  the  defendant  ''negligently  and 
carelessly  suffered  and  permitted  said  dog  to  be  in  the  custody  and 
nnder  the  control  of  his  wife,  Ellen  Mahar;  tiiat  said  fUlen  Mahar 
during  such  time  and  now  is  an  incompetent  and  improper  person 
for  the  custody  and  care  of  such  animal;  that  on  and  prior  to  said 
ITtii  day  of  Aogust,  1898,  while  said  defendant  was  keying  said 
dog,  and  witii  full  ^lowledge  of  its  ferocity,  and  disposition  to  at- 
ta^  human  beings,  horses,  and  other  animals,  and  well  knowing 
said  Ellen  Mahar  to  be  an  incompetent  and  improper  person  for  tiie 
care  and  control  of  such  animal,  said  defendant  wrongfully,  negli- 
gentiy,  and  unlawfully  suffered  and  permitted  said  dog  to  be  and 
run  at  lai^e  in  the  custody  and  under  the  control  and  direction  of 
said  EUen  Mahar,  in  and  about  the  avenues  and  approaches  to  the 
residence  of  said  defendant,  in  and  about  the  public  highways  in 
said  town  of  Lockport,  Niagara  county,  K.  T.,  aud  in  and  about  tiie 
dose  ot  his  neighbors,  and  in  and  about  within  the  inclosed  land 
of  the  i^aintiff  harein,  without  said  plaintiffs  sanction  or  consent." 
It  is  fiuther  averred  that  the  dog  "attacked  this  plaintiff's  daughter, 
Hedwig  Btrubing,  without  cause  or  provocation  on  the  part  of  the 
jdaintiff  or  his  daughter,  Hedwig  Strubing,  and  bit  and  seriously 
wounded  her  on  the  calf  of  her  left  leg,  whereby  and  by  reason 
whereof  her  left  leg  was  seriously  injured  and  lamed,  so  that  she 
then  was,  and  ever  since  has  been,  prevented  from  performing  her 
Qsoal  and  customary  duties  in  the  service  of  this  plaintiff,  who  then 
was,  and  ever  since  has  been,  entitied  thereto  as  her  father  afore- 
said; that  this  plaintiff  has  necessarily  incurred,  or  will  necessarify 
incur,  an  expense  of  $25  for  medical  attradance  upon  bis  said  daugh- 
ter so  bitten  as  aforesaid."  Hie  answer  of  the  defendant  contains 
a  denial  of  the  allegations  contained  in  the  complaint,  and  it  also 
avers  that  the  defendant  is  not  the  owner  of  the  dog  referred  to  in 
the  complaint,  and  it  further  avers  "that  said  dog  is  of  a  quiet  and 
peaceable  disposition,  and  harmless."  To  maintain  the  action  the 
plaintiff  called  one  Hawkes,  who  testified  that  he  was  a  resident 
near  the  parties  to  the  action,  and  that  the  def^dant  is  his  tenant. 
The  witness  said:  He  had  observed  a  dog  on  the  premises  of  Mahar, 
and  that  he  saw  the  dog  in  August  or  September,  1898.  ap- 
peared to  be  a  bulldog;  a  good-sized  dog;  brindle  colored.  He  had 
some  white  on  him,  and  some  gray.  Some  peo^e  call  him  a  grayish- 
white  dog.  He  would  weigh,  perhaps,  fifty  pounds.  Stand  t^ont  two 
feet;  perhaps  two  and  a  half  feet  to  the  top  of  his  back.  A  male 
dog."  In  tiie  course  of  the  cross-examination  ot  this  witneas,  lie 
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said:  That  he  had  seen  the  dog  playing  with  Mahar's  little  girl, 
"and  he  seemed  to  be  a  good-natured  dog  enough.  She  used  to  play 
with  him  down  in  the  lot  She  took  hold  of  the  dog;  rolled  him 
over;  puUed  bis  legs.  Never  saw  any  other  children  around  with 
the  dog, — nobody  only  this  girl  of  Mahar's  playing  with  him.  Tliia 
Kahar  girl  lives  right  there  in  the  same  house  with  the  dog."  The 
plaintiff  called  as  a  witness  one  Gilbert  Miller,  who  said  that  he  was 
acquainted  with  the  dog,  and  that  one  day  when  he  was  going  through 
Mahar's  yard  the  dog  grabbed  him  by  the  leg,  and  that  Mrs.  Mahar 
was  a  little  ahead,  going  towards  the  barn,  at  the  time  of  the  first 
bite;  and  the  witness  adds:  "X  think  the  girl  set  on  the  dog.  The 
dog  came  up  behind  me  from  the  house."  This  witness  finally  said 
in  the  Gonrse  of  hla  re-examination  that  be  could  not  r^^ber  that 
he  flaid  anything  to  the  d^endant  about  the  dog^s  biting  him  before 
this  action  was  commenced.  The  plaintiff  called  Graf  as  a  witness, 
who  testified  that  he  had  seen  the  dog  frequently ;  and  he  adds,  "He 
never  tried  to  bite  me,  of  course."  The  plaintiff  called  as  a  witness 
Hedwig  Stmbing,  and  she  described  the  circumstances  under  which 
the  bite  occurred,  and  she  says: 

**Z  was  nearest  the  Mahars'  houee.  The  dog  bit  me,  and  sbe  sicked  him. 
Mrs.  Mahar  sicked  the  dog.  I  saw  Mrs.  Mahar  there,  standlug  In  the  road. 
Mrs.  Mahar  was  about  as  far  from  me  as  to  that  talile  over  there.  I  heard 
her  say,  'Sick  him.'  After  Mrs.  Mahar  said,  'Sick  him,'  the  dog  bit  me.  I 
was  barefoot  When  the  dog  bit  me  I  was  running  up  to  my  mother.  When 
tlie  dog  Ut  me  I  fell  down  on  the  stone  pile.  Was  betwem  my  mother  and 
wlieze  I  was  first  picking.  After  that,  went  to  the  house,  and  then  to  the  doc- 
tor's. After  the  dog  bit  me,  heard  Mrs.  Mataar  say  she  would  fix  us.  She 
wmt  to  ber  bouse  after  that" 

In  the  coorse  of  the  cross-examination  the  witness  said: 

"Mrs.  Mahar  was  in  the  road.  The  dog  didn't  tou(;h  me  until  she  said, 
'Sick  him.'  She  said  It  very  loud.  When  she  said  it,  the  dog  was  atwut  up 
to  me.  I  had  seen  that  dog  before,  often.  He  never  hit  me  before,  nor  ever 
tried  to  bite  me.  Had  seen  him  a  good  many  times  before." 

Minnie  Strnbing  was  called  as  a  witness  in  behalf  of  the  plaintiff, 
and  she  testified  to  being  present  on  the  occasion  of  the  dog's  biting 
her  sister,  and  she  says: 

"Mrs.  Mahar  came  up  with  the  dog  In  the  road,  and  Hedwig  was  uearest  to 
ber,  and  she  sicked  the  dog  on  Hedwig,  and  the  dog  bit  her.  hedwig  ran 
from  her,  and  fell -down  on  the  stone  pile,  and  Mrs.  Mahar  says,  *I  fix  you.'  " 

The  witness  adds: 

"I  remember  the  occasion,  a  couple  of  days  before  that,  when  Mrs.  Mahar 
was  on  our  form.  *  •  •  They  came  after  some  ducks.  Mrs.  Mahar  ^cked 
the  dog  onto  me.  •  •  •  I  was  a  little  ways  in  front.  Mrs.  Mahar  sicked 
the  dog  onto  me.  and  the  dog  came  after  me  and  wanted  to  bite  me,  and  I 
took  the  broomhandle  In  my  band  and  chased  him  away  with  the  broom. 
Mrs.  Mahar  sicked  the  dog,  and  started  to  go  for  me,  and  her  two  girls  pulled 
ber  back.  The  two  girls  stood  by  her,  and  stood  and  took  hold  of  her,  and 
held  her  back." 

Max  Strobing  was  called  in  behalf  of  the  plaintiff,  and  stated 
that  he  was  acquainted  with  the  dog  for  three  or  four  yean,  and  he 
adds: 

"I  saw  Mrs.  Mahar  coming  down  the  road,  and  abe  sicked  the  dog,  and  the 
dog  ran  after  Hedwig,  and  he  bit  her.  Mrs.  Mahar  said,  'Sick  htan.  Jack.* " 
ei  N.Y.S.--B1 
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Emma  Strnblng,  a  sister,  testified  that  she  was  present,  and 

added: 

"Mrs.  Mahar  sicked  the  dog  on  my  mother.  She  called  names, — 'Dirty 
Dutchman.'  She  said  to  the  dog.  *81ck  him,  Jack;'  and  Jack  tiled  to  bits 
mother,  and  she  tried  to  chase  tilm  away  with  a  broomstick." 

We  have  given  the  sabstance  of  the  evidence  bearing  upon  the 
vital  questions  in  the  case. 

'  At  the  close  of  the  evidence  the  defendant  moved  for  a  nonsuit 
on  the  grounds:  First,  that  the  plaintiff  has  failed  to  prove  a  cause 
of  action  against  the  defendant;  second,  that  there  is  no  proof  in 
the  case  which  would  warrant  a  finding  that  the  defendant  knew 
that  the  dog  in  question  was  a  vicious  dog;  third,  from  the  uncon- 
tradicted proof  in  the  case,  the  alleged  injury  was  caused  by  the 
willful  and  malicious  act  of  the  defendants  wife  in  his  absence 
and  without  his  consent  or  knowledge.  In  response  to  that  motion 
the  plaintiff's  counsel  insisted  "that  it  was  negligence  on  the  part 
of  the  defendant  to  leave  the  dog  with  his  wife,  whom  the  evidence 
showed  to  be  an  improper  person  to  have  such  custody,  and  that 
the  jury  should  be  permitted  to  pass  upon  the  question."  The  mo- 
tion for  a  nonsuit  was  granted,  and  the  plaintiff  took  an  exception. 

To  entitle  the  plaintiff  to  recover,  he  was  called  upon  to  show 
by  satisfactory  evidence  that  the  defendant  had  notice  of  the  vi- 
cious  propensity  of  the  dog^  Van  Leuven  v.  I^ke,  I N.  Y.  516.  The 
latter  ease  was  approved  in  Dickson  v.  McCoy,  .39  N.  Y.  4(6,  and  it 
was  again  approved  iu  Moynahan  v.  Wheeler,  il7  N.  T.  288,  22  If. 
E.  702;  and  both  of  the  above  cases  were  cited  in  Grinuell  v.  Taylor, 
85  Hun,  91,  32  N.  Y.  Supp.  684.  The  case  of  Van  Leuven  v.  I^ke, 
supra,  was  cited  with  approval  in  Earl  v.  Van  Alstine,  8  Barb.  633. 
The  rule  was  again  asserted  in  Lawlor  v.  French,  2  App.  Div.  141, 
37  N.  Y.  Supp.  and  again  referred  to  with  approval  in  O^Oonnell 
v.  Jarvis,  13  App.  Div.  4,  43  N.  Y.  Snpp.  129.  The  cases  whidi  have 
been  quoted  are  entirely  in  harmony  with  Vrooman  t.  Lawyer,  13 
Johns.  339,  in  which  case  the  court  said: 

"If  damage  be  done  by  any  domestic  animal  kept  for  use  or  cwvenlence, 
the  owner  Is  not  liable  to  action  on  the  ground  of  negligence,  without  proof 
that  he  knew  that  ttie  animal  was  accustomed  to  do  mischief.  1  Ld.  Baym. 
109;  2  Ld.  R^ym.  15S3;  Buxendln  v.  Sharp,  2  Salk.  662." 

If  it  be  assumed  that  the  wife  of  the  defendant  knew  of  the  al- 
leged vicious  character  of  the  dog,  or  if  it  be  assumed  that  the  dog 
caused  the  injuries  to  the  plaintiff's  daughter  by  reason  of  the 
wrongful  act  of  the  wife  in  setting  the  dog  upon  the  daughter,  still 
no  liability  of  the  defendant  follows  from  those  features  <d  the  case. 
Quilty  V.  Battle,  135  X.  Y.  201,  32  N.  E.  47, 17  L.  R  A.  621;  chapter 
272,  Laws  1896.  In  section  27  of  that  statute  (Laws  1896,  p.  221), 
it  is  provided,  viz.: 

"She  Is-  liable  for  her  wrongfid  and  tortious  acta;  her  taosband  Is  not  liable 
for  such  acts  unless  they  were  done  by  bis  actual  coercion  or  Instigation;  and 
sncli  coercion  or  instigation  shall  not  be  presumed  but  must  be  proved." 

In  the  case  in  hand  there  is  no  evidence  whatever  of  any  actoal 
coercion  or  instigation  by  the  husband  of  the  acts  of  the  wife  whidi 
led  to  the  bite  that  is  complained  of. 
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When  the  witnesB  Hawkes  was  htang  examined,  he  testified  that 
he  kept  a  dog  himself,  and  thereupon  he  wm  asked,  viz.:  "Q.  At 
any  time  was  there  any  occurrence  of  a  flght  between  your  dog  and 
this  dog  upon  the  Mahar  place?"  The  evidence  was  objected  to 
as  incompetent  and  immaterial  and  irrelevant.  The  evidence  was 
excluded,  and  the  plaintifE  took  an  exception.  We  think  the  excep- 
tion does  not  present  error.  In  Wiley  v.  Slater^  22  Barb.  509,  Jud£;e 
Allen  said: 

"Wliaterer  may  have  been  the  character  and  habits  of  the  dog.  there  is  no 
evidence  that  he  was  the  aggressor  or  in  ttte  wrong  In  this  patticolar  fight. 
The  plaintiff's  dog  may  have  provoked  the  quanel  and  have  caused  the  flght; 
and,  if  so,  the  owner  of  the  victor  dog,  whoever  he  may  be,  ^cannot  be  made 
responsible  for  the  consequences."  * 

The  dog  referred  to  in  the  evidence  before  ub  may  have  been  a 
very  naughty  dog,  unfit  to  be  harbored  and  owned  by  the  defendant. 
However,  the  evidence  found  in  the  appeal  book  is  insufficient  to 
justify  a  recovery  for  the  alleged  injuries  sustained  by  the  plain- 
tifTs  daughter  on  the  occasion  when  the  dog  obeyed  its  custodian, 
and  seized  the  calf  of  the  left  leg  of  the  girl,  and  produced  the  in- 
juries which  are  detailed  in  the  evidence.  There  is  no  saflBcient 
evidence  of  scienter.  For  the  reasons  already  stated  in  the  opinion, 
the  conclusion  is  reached  that  the  nonsuit  was  right,  and  that  the 
county  judge  committed  no  error  in  denying  the  motion  made  on  the 
minutes  for  a  new  trial. 

Judgment  and  order  affirmed,  with  costs.   All  concur. 


(29  Misc.  Bep.  805  ) 

PULITZER  V.  CITY  OF  NEW  YORK  et  al. 
(Supreme  Ooart.  Special  Term,  New  York  County.   November,  1880.) 
MunioiPAL  CoRFOBATioNs— Pleadino— Pebsonal  Ikjdkies  —  Claiii  —  Fbesbh- 

TATIOM  TO  COUPTROLLBR. 

Greater  New  Yoric  Charter,  {  261,  providing  that  no  action,  for  any 
canse  whatever,  shall  be  maintained  against  the  dty,  unless  the  com- 
plaint states  that  80  days  have  elapsed  since  the  demand  or  claim  was 
presented  to  the  city  comptroller  for  adjustment,  does  not  apply  to  ac- 
tions for  personal  injuries  caused  by  the  city's  negligence,  as  such  claims, 
before  they  become  Judgments,  are  not  within  the  comptroller's  power  to 
adjust  or  pay,  and  the  city  receives  due  lofonnatlon  of  the  claim  when 
notice  Is  glren  under  Laws  1886,  c.  572,  requiring  the  plaintiff  to  notify 
the  corporation  counsel  of  an  Intention  to  sue  for  aach  a  claim. 

Action  by  Eate  Davia  Pulitzer  against  the  city  of  New  York  and 
the  Metropolitan  Street-Bailway  Company.  Defendants  demur  to 
plaintiffs  petition.   Demurrer  overruled. 

James  W.  Gerard,  Jr.  (Harry  N.  Avery,  of  counsel),  for  plaintiff. 
John  Whalen^  Corp.  Counsel  (Harold  S.  Bankine,  of  coonsel),  for 
the  city. 

BUSSELL,  J.  In  this  action  to  recover  damages  for  personal  In- 
juries, based  upon  charges  of  negligence  by  defendants,  the  city 
demurs  to  the  complaint  because  of  the  lack  of  an  allegation  that 
the  claim  was  presented  to  the  comptroller  for  adjustment,  and 
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that  he  neglected  or  refused  to  make  adjustment  or  payment  for 
30  days,  fit  the  charter  of  the  city  of  New  York  the  following  sec- 
tion is  contained: 

"Sec.  261.  No  action  or  Bpedal  proceeding,  for  any  cause  whatever,  shall  be 
prosecuted  or  maintained  against  the  city  of  New  Tork,  unless  It  shall  appear 
by  and  as  an  allegation  In  the  complaint  or  necessary  moving  papers  that  at 
least  thirty  days  have  elapsed  since  the  demand,  claim  or  claims  upon  which 
^ch  action  or  special  proceeding  Is  founded  were  presented  to  the  comptroller 
of  said  city  for  adjustment,  and  that  he  has  neglcctei:!  or  refused  to  make  an 
adjustment  or  payment  thereof  for  thirty  days  after  such  presentment.  If 
the  plaintiff  recoTers  Jud^ent  In  hla  action  or  special  proceeding  be  shall  Ee> 
cover  full  taxable  costs  without  regard  to  the  amount  of  the  Judgment." 

It  is  conceded  that  the  complaint  avers  in  due  form  the  notice 
required  by  chapter  572  of  the  Laws  of  18BG  to  the  corporation 
counsel  of  tike  intention  to  commence  an  action  against  the  city 
for  the  cause  of  action  stated  in  the  complaint,  so  that  the  only 
question  which  here  arises  is  whether,  in  addition  to  such  notice 
to  the  corporation  counsel,  the  other  notice  to  the  comptroller  must 
also  be  given.  Every  statute  is  founded  upon  some  beneficial  pur^ 
pose,  and  should  receive  a  rational  construction.  Smith  v.  People, 
47  N.  Y.  330.  It  is  especially  so  in  the  consideration  of  a  mass  of 
statutes  providing  for  the  government  of  a  great  city,  where  the 
provisions  blend  into  each  other  to  accomplish  the  results  designed 
in  the  provision  for  a  wise  scheme  of  municipal  government.  The 
purpose  of  a  notice  to  the  corporation  counsel  who  will  have  charge 
of  the  defense  made  by  the  city  in  actions  for  personal  injuries  or 
other  wrongs  is  obvious.  Inquiry  can  be  at  once  made  through 
his  efforts  as  to  the  circumstances  upon  which  the  claim  is  made 
against  the  city,  and  preparation  made  for  a  defense,  as  well  as 
reasonable  information  given  to  the  municipal  assembly  if  a  settle- 
ment is  desirable. 

The  object  to  the  provision  in  regard  to  the  presentation  of  the 
claim  to  the  comptroller  for  adjustment  is  very  different.  He  is 
the  chief  financial  officer  of  the  city,  by  whom  payments  are  made 
through  warrants  on  the  chamberlain.  It  is  essential  that  all  de- 
mands should  pass  under  his  supervision,  that  he  may  keep  a  cor- 
rect record  of  the  indebtedness  of  the  city,  and  may  provide  for  its 
current  obligations.  Demands  for  damages  arising  out  of  tortious 
acts  by  agents  of  the  city  are  not  a  part  of  the  indebtedness  of  the 
city  itself  until  they  becomem  contract  of  record  by  judgment,  and 
are  not  within  his  power  of  adjustment  or  payment.  Hence  it 
wonld  be  an  idle  ceremony  to  present  snch  a  claim  for  adjustment 
or  payment  to  an  ofiBcer  who  could  neither  adjust  nor  pay.  This 
has  been  the  view  of  the  courts.  Harrigan  v.  City  of  Brooklyn, 
119  N.  Y.  156,  23  N.  E.  741;  McDonough  v.  City  of  New  York,  15 
Misc.  Eep.  593,  37  N.  Y,  Supp.  1.  But  the  corporation  counsel  ar- 
gues that  the  purpose  of  the  amendment  contained  in  chapter  88T 
of  the  Laws  of  1896,  and  now  included  in  the  greater  charter,  which 
inserted  these  words  in  the  section  quoted,  "for  any  cause  what- 
ever," 80  modified  the  statutory  law  that  the  previous  construction 
is  now  untenable.  It  is  difficult  to  perceive  how  these  additional 
words  add  much  force  to  the  previous  language,  which  provided 


Digitized  by  Google 


>?up.  Ct.) 


PBIGB  V.  EI8EN. 


805 


that  no  action  or  special  proceedinf^  shoald  be  prosecuted  against 
the  city  nnlesB  the  claim  ^d  been  pres^ted  to  the  comptroller  for 
adjustment  If  no  action  could  be  maintained  without  such  pre- 
liminary presentation  of  claim,  the  additional  words,  "for  any  cause 
whatever,"  did  not  extend  the  scope  to  exclude  any  action  in  a  court 
of  justice  which,  prior  to  such  amendment,  could  not  be  brought. 
Nor  is  there  in  the  (.riealer  New  York  charter  any  indication  that 
the  separate  provinces  of  the  comptroller  and  corporation  counsel 
are  changed  in  regard  to.  financial  claims  or  suits  for  torts.  In 
the  same  Greater  New  York  charter,  which  provides  by  section  261 
for  the  presentation  of  a  claim  to  the  comptroller,  the  duties  of  that 
financial  officer  are  specifically  set  forth.  Upon  the  presentation 
of  a  claim  ''for  any  ciinse  whatever''  he  may  require  the  person  pre- 
senting the  same  for  settlement  to  be  sworn,  and  to  answer  orally 
as  to  the  justness  of  such  account  or  claim.  The  comptroller  is  re- 
quired to  settle  and  adjust  all  claims  in  favor  of  or  against  the  cor- 
poration, and  all  accounts  in  which  the  corporation  is  concerned 
as  debtor  or  creditor.  Laws  1897,  c.  378,  §  149.  It  would  probably 
cause  an  upheaval  in  the  management  of  the  department  of  finance 
if  the  court  should  now  hold  that  the  policy  of  the  statute  requiring 
presentation  of  claims,  the  examination  of  claimants,  and  the  adjust- 
ment and  payment  of  demands,  coven>d  also  causes  of  action  for  tor- 
tious acts  by  the  ugeuts  of  the  city,  imposing  upon  the  chief  finan- 
cial officer  the  hearing  of  such  demands,  the  examination  of  wit- 
nesses, and  their  adjustment  and  payment. 

Demurrer  overruled,  with  costs,  and  leave  to  answer  on  payment 
of  costs. 

Demurrer  overruled,  with  costs,  with  leave  to  answer. 


PRICE  T.  £ISEN. 

(Supreme  Court,  Appellate  Term.   December  28,  1800.) 

CouBTS— J  URisi)  ictios—Obj  ECTioN— Appeal. 

A  judgment  oC  tlie  municipal  court  for  plaintiff  will  be  reversed,  where 
It  does  not  appear  tbat  defendant  resides  wltbtn  the  territorial  JurlwUc- 
tlon  of  the  trial  court. 

A[^)eal  from  municipal  court,  borough  of  Manhattan,  Fourth  dla- 
trict. 

Action  by  Lizzie  Price  against  Fischel  Eisen.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  FREEDITAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Albert  J.  Wise,  for  appellant. 
Leopold  Harberger,  for  respondent. 

PER  CURIAM.  It  nowhere  appeai'ing  that  the  defendant  resides 
within  the  jurisdiction  of  the  trial  court,  and  the  af^llant  haviz^ 
raised  that  qoestion,  the  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appe- 
lant to  abide  the  event 
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SCHABFBR  v.  CENTHAL  CROSS-TOWN  R.  00. 
(Supreme  Court,  Appellate  Term.   December  28,  1898.) 

1.  AfFBAL— DlSHIBBAL— PRBBUHPTIOnS. 

On  appeal  from  a  dismissal  of  a  complaint,  plaintiff's  testimony  must 
be  taken  as  true,  and  given  the  benefit  of  all  inferences  wbkh  the  Jury 
might  properly  have  found  In  plaintiff's  favor  had  the  case  been  submit- 
ted. ■ 

S.  Street  Railroads— Neoligbncb — Question  for  Jdrt. 

A  passenger  with  a  large  basket  boarded  a  street  car.  paid  her  fare, 
and  received  a  transfer  to  another  line.  She  made  no  signal  to  stop  the 
car,  but  when  It  reached  the  transfer  point  it  stopped,  and  two  other  pas- 
sengers arose  and  left  the  car.  She  arose  at  the  same  time,  and  followed 
them  out  As  she  descended  from  the  car,  holding  her  losket  in  both 
bands,  the  car  was  suddenly  started,  at  the  signal  of  the  conductor,  and 
she  was  Injured.  Held  error  to  dismiss  her  complaint,  it  being  a  question 
for  the  Jury  whether  the  conductor  was  advised  of  her  intention  to  allgbt, 
and  whether  he  gave  her  a  reasonable  time  to  alight,  or  was  n^gent  in 
starting  the  car  when  he  did. 

8.  Same. 

It  is  not  negligence  per  se  for  a  passenger  to  alight  from  a  street  car 
without  taking  hold  of  the  railings  to  guard  against  a  sudden  movement 
of  the  car. 

Appeal  from  municipal  coort,  borough  of  Manhattfm,  Seventh  dis- 
trict. 

Action  by  Mary  Schaefer  against  the  Central  Cross-Town  Railroad 
Company.   From  a  judgment  for  defendant,  dismisBing  plaintifTs 

complaint,  she  appeals.  Reversed. 

Argued  before  FKEEDMAN,  P.  J.,  and  MacLEAN'and  I/EVEN- 
TBITT,  JJ. 

Lyman  A.  Spaulding,  for  appellant. 
Edward  D.  O'Brien,  for  respondent 

LEVENTRITT,  J.  In  view  of  the  dismissal  of  the  complaint^  the 
testimony  offered  on  behalf  of  the  plaintiff  must  be  accepted  as  true : 
and  she  is  entitled  to  all  inferences  which  a  jury,  had  the  case  been 
submitted  to  it,  might  properly  have  found  in  her  favor.  Schiller  v. 
Railroad  Co.,  26  Misc.  Rep.  392,  56  N.  Y.  Supp.  184. 

At  about  8  o'clock  in  the  evening  on  the  31st  day  of  July,  1899,  the 
{daintiff,  a  washerwoman,  carrying  a  large  basket  filled  with  linen, 
boarded  one  of  the  defendant's  cars  at  Ninth  street  and  First  ave- 
nue. Immediately  upon  paying  her  fare,  she  asked  and  obtained  of 
the  conductor  a  transfer  for  a  Broadway  car.  She  testified  that 
she  had  traveled  on  the  Cross-Town  line  several  times  a  week  for  a 
period  of  10  years,  always  with  her  wash  basket,  and  that  all  the 
conductors  knew  her.  On  this  particular  occasion  the  car  stopped, 
as  usual,  on  the  easterly  side  of  Broadway,  at  the  interst^ction  of 
Eighth  street,  to  permit  passengers  to  alight,  had  made  no 
signal  or  request  of  the  conductor  to  stop  the  car,  but  wh^  it  came 
to  a  standstill  two  other  passengers  on  the  same  seat  witb  her  rose 
to  leave  the  car.   She  testifies: 

"1  stood  np  at  the  time  when  the  other  people  stood  up.  *  *  *  I  guess 
those  two  ladies  were  rtght  before  me.  *  •  •  lUiht  when  the  last  lady 
went  down,  I  went  down." 
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Afl  she  descended  from  the  car,  holding  her  basket  in  botii  hands, 
and  when  she  had  one  foot  on  the  ground,  the  car  was  suddenly 
started,  at  the  signal  of  the  conductor,  and  the  injuries  for  which 
this  action  was  brought  resulted. 

We  are  of  the  opinion  that  on  this  state  of  facts  the  dismissal  of 
the  comidaint  was  erroneons.  A  conductor  of  a  street-railroad  car 
should  give  passengers  a  reasonable  time  to  alight,  and  failure  to 
do  80  is  negligence.  Poulin  v.  Railroad  Co.,  61  N.  Y,  621.  In  this 
case  we  are  satisfied  that  it  was  a  question  of  fact  whether  the  con- 
ductor was  advised  of  the  plaintiff's  intention  to  alight.  It  cannot 
b«  said,  as  a  matter  of  law,  that  each  individual  passenger  must 
make  a  personal  request  of,  or  signal  or  communication  of  intention 
to,  the  conductor,  that  he  or  she  desires  to  get  off.  Where  a  number 
of  peoi^e  arise  simultaneously  after  one  of  them  has  signaled  the 
conductor,  it  is  his  duty  to  give  all  of  them  equal  opportunity  to 
leave  the  car  safdy.  In  the  case  at  bar,  the  car  had  stopped  at  a 
comer  where  it  was  usual  for  it  to  halt  to  permit  transfer  to  connect- 
ing cars.  The  conductor  had  issued  a  transfer  to  the  plaintiff  for 
this  crossing,  and  should  be  presumed  to  have-known  that  she  desired 
to  alight  at  the  place  for  which  the  transfer  was  given.  It  might  al- 
most be  said  that  points  for  which  transfers  have  been  issued  bear 
some  resemblance  to  regular  stations  of  steam-railroad  companira, 
where  it  is  incumbent  on  them  to  stop  long  ^ongh  to  allow  passen- 
gers a  reasonable  time  to  alight,  whether  or  not  the  conductor  knows 
of  any  passengers  desiring  to  leave  the  car.  McDonald  v.  Railroad 
Co.,  116  N.  Y.  546,  22  N.  E.  1068.  It  was  also  a  question  of  fact 
whether  the  conductor  did  give  the  plaintiff  a  reasonable  time  to 
alight.  If,  as  in  the  case  before  us,  he  was  not  on  the  rear  platform, 
but  somewhere  towards  the  front  of  the  car,  it  was  equally  his  duty 
to  ascertain  whether  the  car  could  safely  be  started.  There  is  proof 
that  his  attention  was  attracted  to  the  plaintiff.  She  followed  di- 
rectly behind  passengers  who  had  signaled  the  conductor,  or  who 
hf^  arisen  in  response  to  the  invitation  to  alight  contained  in  his 
announcement,  "Broadway,"  when  the  car  reached  that  thoronghfare. 
The  authority  invoked  by  the  defendant  (Losee  v.  Railroad  Co.,  63 
Hun,  404, 18  N.  Y.  Supp.  297)  is  not  in  point.  The  reversal  was  not  on 
gronnd  of  failure  on  the  part  of  the  plaintiff  to  give  notice  of  her  in- 
tention to  alight,  but  for  error  in  the  judge's  charge.  The  court  held 
that,  under  the  circumstances  of  the  case,  where  the  plaintiff  had  not 
given  any  signal  to  the  conductor,  nor  had  offered  any  proof  to  show 
that  the  conductor's  attention  had  been  attracted  to  her,  but  had 
merdy  risen  in  the  car  and  taken  a  few  st^s  towards  the  conductor 
after  another  passenger  had  safely  alighted,  it  was  a  question  for 
the  jury  whether  the  conductor  was  justified  in  starting  the  car  when 
he  did.  This  opinion,  however,  contains  the  statement  of  the  mle 
(by  way  of  dictum,  it  is  true)  here  adopted  as  aj^licable: 

"When  be  [the  conductor]  stops  for  one  passenger  who  slgnaJs  talm,  another 
may  take  advantage  of  the  opportunity  to  leave  the  car."  At  page  40S,  63 
Hmi,  and  page  298,  18  N.  Y.  Supp. 

In  this  case  it  wba  clearly  for  the  Jury  to  say  whether  tiie  con- 
ductor saw  the  plaintiff  attempt  to  alight,  or  whether  he  could  or 
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should  have  seen  her,  or  whether  or  not  he  wtis  negligent  in  atarting 
the  car  when  he  did. 

It  cannot  be  said,  as  a  matter  of  law,  that  the  plaintiff  was  gailty 
of  contribatory  negligence.  It  is  not  negligence  per  se  for  a  passen- 
ger to  board  or  alight  from  a  car  without  taking  hold  of  the  railing 
to  guard  against  a  sudden  moTement  of  the  car.  Ganiard  t.  Railroad 
Co.,  50  Uun,  22.  2  K.  Y.  Snpp.  470,  afflnned  in  121  N.  Y.  661,  24  K.  £. 
1092,    It  is  said  in  fbat  opinion: 

"Some  bnvu  packages  In  one  hand,  and  some  In  both,  and  none  have  reason 
to  suppose  the  car  will  start  with  a  sudden  and  dangerous  motion  while  tt^y 
are  passing  In." 

And  this  is  equally  true  when  they  are  passing  out. 
There  must  be  a  new  trial  of  this  cause.   Judgment  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  ai^Uant  to  abide  the  event. 

FBEEDM^AN,  P.  J.,  concurs. 

MacLEAN,  J.  (concurring).    Although  it  may  have  been  natnral 

for  the  learned  justice  who  heard  the  evidence,  with  its  responses 
to  leading  questions,  to  grant  the  motion  to  dismiss  the  complaint, 
there  appears  upon  the  transcript  of  the  minutes  of  the  stenogra- 
pher evidence  of  circumstances  suflBcient  for  the  submission  to  the 
jury  of  the  questions  of  contributory  negligence,  or  the  lack  of  it, 
on  the  part  of  the  plaintiff,  and  of  the  negligence  of  the  conductor 
of  the  defendant,  even  though  the  verdict  might  have  been  aet  aside 
afterwards,  and  I  therefore  concur  in  the  result;  bnt  I  am  not  pre- 
pared to  subscribe  to  the  statements  that,  where  a  number  of  peo- 
ple rise  siniultnneously  after  one  of  them  has  signaled  a  conductor, 
it  is  bis  duty  to  give  all  of  them  equal  opportunity  to  leave  the  car; 
or  that  the  asking  for  and  taking  of  a  transfer  on  the  East  Side,  be- 
tween Avenue  A  and  First  avenue,  constitute  a  notice  which  is  to  be 
borne  in  mind  by  the  conductor  at  Broadway;  or  that,  because  the 
car  always  stopped  on  the  east  side  of  Broadway  when  the  plaintiff 
was  on  it,  that  that  locality  is  to  be  likened  to  regular  stations  of 
steam-railroad  companies,  where  it  is  incnmbent  on  them  to  stop 
long  enough  to  allow  passengers  a  reasonable  time  to  alight. 


McI^AREN  V.  FISCHBB. 

(Supreme  Court,  Appellate  Division.  Second  Department.   November  28,  1899.) 

1.  BoiLDiNO  Contract— Perform  AH  CB— Del  AT. 

A  contine  tor's  delay  of  51  daye,  in  completing  alterations  in  a  building, 
after  the  expiration  of  the  3  weeks  within  which  he  agreed  to  make  them, 
is  prima  facie  unreasonable,  and  places  on  him  the  burdoi  of  showing 
conditions  justifying  the  delay. 

S.  Same— QcEBTios  pgr  Jukt. 

A  contractor  agreed  to  complete  alterations  lu  a  building  within  3 
weeks  after  commencement,  but  by  reason  of  failure     a  third  person  to 
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deliver  building  material  was  delayed  for  &1  days  In  completing  the  same. 
Meld,  that  whether  such  failure  justified  the  delay  was  a  qneetlon  of  fact 
for  the  Jury. 
Woodward,  J.,  dissenting. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Charles  McLaren  against  Adam  E.  Fischer  to  recover 
daxoages  for  delay  in  com^deting  a  building  contract.  From  a  judg- 
ment directing  a  nonsuit,  plaintiff  appeals.  Reversed. 

Argued  before  GOODRICH,  F.  J.,  and  CULLEN,  BARTLETT, 
HATCH,  and  WOODWARD,  JJ. 

H.  T.  Ketcham,  for  aw>ellant. 
Charles  Strauss,  for  respondent. 

HATCH,  J.  I  am  unable  to  agree  with  the  conclusion  reached  by 
Mr.  Justice  WOODWARD  in  this  case.  I{efore  the  contract  was 
made  between  the  plaintiflE's  assignor  and  Mrs.  Lefebvre,  the  de- 
fendant had  notice  of  it,  and  knew  its  terms  and  conditions.  By 
virtue  of  that  couti-act  he  must  be'  presumed  to  have  linown  that 
plaintiff's  assignor  had  obligated  herself  to  pay  damages  at  the  rate 
of  $23  a  day  during  the  period  covered  by  the  taking  down  and  erec- 
tion of  the  party  wall.  It  was  in  view  of  this  condition  that  the 
agent  of  plaintiif's  assignor  inquired  of  the  defendant  the  time  which 
would  be  necessarily  occupied  in  taking  down  and  putting  up  the 
wall;  and  his  answer,  in  view  of  the  conditions  and  the  obligations 
assumed,  constituted  a  contract  upon  his  part  to  tear  down  and 
erect  a  structure  within  three  weeks.  Or  if  it  be  not  held  to  be  a 
legal  binding  contract  to  perform  the  work  within  that  time,  it  at 
least  clearly  imposed  upon  him  the  duty  of  performing  the  work 
within  a  reasonable  time,  as  he  was  bound  to  make  the  sum  that 
plaintiff's  assignor  was  required  to  pay  as  light  as  possible.  It  is 
clear  that  the  delay  of  51  days  beyond  the  {jeriod  when  the  wall 
should  have  been  completed,  if  unexcused,  was  an  unreasonable  de- 
lay; and,  such  being  the  fact,  the  defendant  was  bound  to  justify  the 
delay  by  proof  of  conditions  excusing  it,  and  the  burden  is  upon  him 
to  establish  the  sufficiency  of  the  excuse,  tilpann  v.  Transportation 
Co.,  11  Misc.  Repw  G80,  33  N.  Y.  Supp.  566,  affirmed  on  appeal,  157  IS. 
Y.  694,  61 K.  E.  1094.  The  proof  in  the  present  case  tended  to  estab- 
lish that  the  occasion  for  the  delay  was  the  failure  of  the  iron  com- 
pany to  deliver  the  ironwork  required  for  the  building;  but  whether 
such  delay  was  the  fault  of  the  defendant  or  of  the  iron  company 
does  not  ap(>ear,  non  constat  that  it  might  have  been  wholly  the 
fault  of  the  defendant.  But  the  plaintiff  was  not  bound  to  estab- 
lii^  this  fact.  When  he  had  given  evidence  of  his  contract,  and 
the  nonperformance  thereof  by  the  defendant,'  then  the  law  imposed 
a  burden  upon  the  latter  of  explaining  the  cause  of  the  dday.  Mere 
failure  by  a  third  party  to  ddirer  material  necessary  to  complete 
the  work  might  or  nught  not  satisfactorily  excuse  the  performance 
within  the  given  time,  but  tliis  becomes  a  question  of  fact  for  the 
jury.  It  was  not  a  question  which  could  be  disposed  of  by  the  court, 
as  the  (daintiff  made  a  prima  facie  case,  wMdi,  if  unanswered,  en- 
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titled  him  to  recoTCP.  As  I  view  the  evidence,  merely  showing  fail- 
ure of  a  third  party  to  deliver  materials  did  not  per  se  answer  the 
case  made  by  the  plaintiff.  It  was,  therefore,  error  to  dismiss  the 
^■omi^nt,  for  which  the  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  granted;  costs  to  abide  tlie  event.  An 
concnr,  except  WOODWARD,  J.,  who  dissents. 

WOODWARD,  J.  (dissenting).  There  was  clearly  no  question  to 
be  submitted  to  the  jury  in  tiiis  case.  The  defendant  and  Mary 
T.  Biz,  plaintiff's  assignor,  entered  into  an  agreonent  on  the  29th  day 
of  August,  1895,  in  reference  to  a  party  wall,  in  which  Mrs.  Rix 
agreed  to  permit  the  defendant  to  take  down  the  then  existing  wall 
of  her  building  on  West  Houston  street,  New  York  City,  and  to  erect 
a  new  party  wall,  the  right  to  use  the  same  being  conditioned  upon 
Mrs.  Rix  paying  a  certain  portion  of  the  cost  of  constructing  said 
wall.  Subsequent  to  this  agreement,  Elisa  Lefebvre,  an  admioia- 
tratrix,  etc.,  who  occupied  the  building  belonging  to  Mi's.  Rix  as  a 
restaurant  and  French  boarding  house,  objected  to  the  wall  being 
taken  down  during  her  tenancy.  To  overcome  this  objection,  Mrs. 
Rix  entered  into  an  agreement  with  Mrs.  Tjcfebvre,  in  which  she  xin- 
dertook  to  compensate  the  latter  for  any  damages  which  she  might 
sustain  by  reason  of  the  removal  of  the  wall;  the  damages,  other 
than  those  resulting  from  negligence,  etc.,  being  stipulated  at  $25 
per  day,  with  an  additional  allowance  of  $10  per  day  for  each  day  in 
e:rcess  of  three  weeks  from  the  time  of  commencing  the  alterations. 
It  was  agreed  that  the  alterations  should  be  made  in  "an  expedi- 
tious and  workmanlike  mann«',"  and  the  party  of  the  first  part 
covenanted  to  indemnify  the  party  of  tiie  second  part  against  "any 
damages  that  she  may  suffer  through  any  negligence  of  any  party 
engaged  in  making  the  alterations  aforesaid,  or  through  failure  to 
comply  with  the  foregoing  conditions,  or  through  unreasonable  de- 
lay in  completing  said  alterations."  The  defendant,  "in  considera- 
tion of  the  execution  of  the  above  agreement  by  Elisa  Lefebvre," 
agreed  "to  do  the  work  mentioned  in  forgoing  agreement  in  the 
manner  therein  mentioned."  Soon  after  the  execution  of  this  agree- 
ment, the  work  of  taking  down  the  wall  was  commenced,  but,  owing 
to  delay  in  securing  the  necessary  iron  for  the  superstructure,  the 
work  of  rebuilding  the  wall  was  delayed  several  weeks,  resulting  in 
Mrs.  Rix  being  called  upon  to  pay  a  much  larger  sum  for  dama^ 
to  Mrs.  Lefebvre  than  she  had  anticipated.  Her  assignor  now  seeks 
to  charge  the  defendant  with  the  excess  of  cost,  upon  the  theory 
that  he  owed  Mrs.  Rix  the  duty  of  completing  the  work  within  the 
period  of  three  weeks  from  the  time  of  commencing  to  take  down 
the  original  party  wall.  The  only  testimony  in  the  case  is  that  of 
a  Mr.  Bunnell,  who  was  the  attorney  for  Mrs.  mx  in  the  transaction. 
While  it  might  be  gathered  from  this  testimony  that  there  was  some 
understanding  between  the  parties  that  the  work  would  be  com- 
pleted within  a  period  of  three  weeks,  I  find  nothing  in  the  contract 
signed  by  the  defendant  which  imposed  such  a  duty.  His  contract 
was  merely  to  do  the  work  in  the  manner  provided  in  the  agreement 
between  the  parties,  no  mention  of  time  being  made;  and,  while  It 
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waa  undoubtedly  his  duty  to  do  the  work  in  a  reaBonable  length  of 
time,  there  is  no  evidence  in  the  case  that  he  failed  in  ihe  disdiarge 
of  this  duty.  On  the  contrary,  it  appears  that  he  used  due  diligence 
in  prosecuting  the  work  as  soon  as  he  could  get  the  materials,  and 
it  is  not  urged  that  he  has  in  any  degree  failed  to  perform  the  work 
in  the  manner  provided  in  the  main  contract.  He  cannot,  there- 
fore, be  called  upon  to  reimburse  the  plaintiff  for  the  money  which 
his  assignor  may  have  paid  to  Mrs.  Lefebvre  under  the  contract  with 
Hrs.  Rix.  The  defendant  had  nothing  to  do  with  that  contract,  ex- 
cept to  carry  out  his  agreement  to  complete  the  work  in  a  reason- 
able time,  and  in  the  manner  stipulated  in  the  agreement  betweoi 
the  parties  to  the  principal  contract. 
Hie  judgment  appealed  from  should  be  affirmed,  with  costs. 


HOMMBL  et  Bl.  V.  BTITTLINa. 
(Supreme  Court,  Appellate  Division,  Second  Departmoit   December  10,  1890.) 

CoMTEUFT — Mibconddct—Omissiosb— Finks. 

Code  Clr.  Proc.  8  2285,  relating  to  contempt,  and  providing  tbat,  where 
Injnry  has  been  prodaced  to  a  party  to  an  action,  for  wblch  there  Is  no 
remedy  by  action,  by  an  omission  by  another  to  perform  an  act,  the  lat- 
ter "shall  be  imprisoned  only  until  he  has  performed"  the  act,  and  paid 
the  flue  imposed,  does  not  preclude  an  imposition  of  a  fine  on  a  party 
guilty  of  such  an  omission,  without  requiring  him  to  p:>rform  the  act,  such 
procedure  being  allowed  by  section  2284,  authorizing  the  Imposition  of  an 
Indenmlfying  Ane  on  any  one  guilty  of  misconduct  to  a  party  to  an  action, 
where  there  Is  no  remedy  by  action. 

Goodrich,  P.  J.,  dissenting. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Ellen  G.  Hommel  and  anoUier  against  William  J.  Bntt- 
lii^,  as  sheriff  of  Kings  county.  Judgment  for  plaintiffs,  and  de- 
.  fendant  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  OULLEN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ. 

Hugo  Hirsh,  for  appellant. 
Arthur  P.  Hilton,  for  respondents. 

OULLEN,  J.  We  differ  from  the  view  of  the  learned  Presiding 
Justice  that  the  commitment  is  illegal  on  its  face.  It  did  not  direct 
the  imprisonment  of  the  debtor  for  any  period  whatever  after  the 
payment  of  his  fine.  Section  2285,  Code  Civ.  Proc,  has  no  applica- 
tion to  such  a  case.  It  provides  that,  where  the  misconduct  is  an 
omission. to  perform  an  act  still  in  the  power  of  the  offender  to  per- 
form, he  shall  be  imprisoned  only  until  he  has  performed  it,  and  paid 
the  fine,  and  that  in  other  cases  he  may  be  imprisoned  not  exceeding 
six  months.  The  effect  of  this  section  is  to  limit  the  power  of  the 
coart  to  inflict  imprisonment  as  punishment  for  contempt  in  one  case 
to  only  such  time  as  the  defendant  may  perform  an  act  still  within 
his  power;  in  the  other,  to  a  term  not  exceeding  six  months.  But  the 
section  does  not  reqnire  that  the  court  mast,  of  necessity,  inflict  im< 
prisonment  in  either  class  of  cases.  It  may,  under  section  2284,  con- 
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fine  the  punishment  to  the  payment  of  a  fine,  simply.  Hiia  la  what 
has  been  done  in  the  present  ease.  The  court  might,  in  addition  to 
the  fine  imposed,  have  directed  the  imprisonment  of  the  offc.'»der  to 
eontinne  until  he  should  submit  to  an  ezaminaticin,  but  it  was 
not  required  to  do  so.  Feople  t.  Grant,  50  Hun,  243,  3  N.  Y.  Sapp. 
142,  is  not  an  authority  to  the  con'trai^.  In  that  case  the  relator 
was  discharged,  not  because  there  was  no  direction  that  he  be  im- 
prisoned until  he  performed  any  act  or  duty,  but  because,  having 
been  directed  to  be  imprisoned  until  he  complied  with  certain  orders 
of  the  court,  the  commitment  failed  to  specify  the  particular  acts 
which  he  was  to  do,  as  required  by  section  2285. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur,  except  GOODRICH,  P.  J.,  who  dissents. 

OOODRIGH,  P.  J.  (dissenting).  The  plaintiffs  recovered  a  Judg- 
ment against  one  Gnmiskey  for  ^31.45,  upon  which  supplementary 

proceedings  were  instituted,  and  an  order  made  requiring  him  to 
appear  for  examination  as  to  his  property.  This  he  failed  to  do, 
and  in  proceedings  for  contempt  an  order  was  made  adjudging  him 
guilty  of  contempt.    The  order  contained  the  following  clause: 

"(3)  That  the  snld  .loha  (gnmiskey,  for  said  misconduct,  is  hereby  fined  the 
sum  of  one  hundred  and  oiuety-one  i^/ioo  dollars,  helna  said  sum,  together 
with  ten  doUara  posts  of  this  motion,  for  flie  tndcmnltr  and  use  of,  and  to  be 
paid  to,  the  Judgment  creditors  herein.  (4)  That  said  ,Tohn  Gumiskey  be  com- 
mitted by  the  sheriff  of  the  coanty  of  KInfts  to  the  county  Jail  of  said  county, 
to  be  there  detained  In  close  custody  nutll  he  shall  pay  said  sum,  or  be  dis- 
charged according  to  law." 

Gnmiskey  was  taken  into  custody  by  the  sheriff  under  such  order, 
and  confined  in  the  county  jail,  where  he  remained  for  six  months, 
and  was  then  discharged  by  the  sheriff.  The  plaintiffs  brought  this 
action  for  escape,  and  tiie  defendant  appeals  from  a  judgment  ren- 
dered against  htm. 

Section  2285  of  the  Code  of  Givil  Procedure,  relating  to  proceed- 
ings for  contempt,  provides  that: 

"Where  the  misconduct  proved  consists  of  an  omission  to  perform  an  act 
or  duty,  which  it  Is  yet  In  the  power  of  the  offender  to  perform,  be  shall  be  im- 
prisoned only  until  he  has  iierfotmed  it,  and  paid  the  floe  imposed.  la  such  a 
case,  the  order  •  *  *  must  specify  the  act  or  duty  to  lie  performed,  and 
the  sum  to  be  paid." 

The  misconduct  proved  in  this  instance  was  a  failure  to  submit  to 
examination,  and  the  amount  or  fine  to  be  paid  was  stated.  But 
the  order  for  commitment  did  not  comply  with  section  ^85  by  stat- 
ing the  act  to  be  performed,  although  it  did  state  the  amount  of  the 
flue  to  be  paid.  It  was  held  in  Feoide  ex  rel.  Post  v.  Grant,  50 
Hun,  243,  247,  3  N.  Y.  Supp.  143,  where,  in  proceedings  for  con- 
tempt, a  commitment,  instead  of  an  order,  was  issued,  as  follows: 

"In  the  case  at  l>ar  the  warrant  of  commitment  does  not  specify  the  acta 
to  be  performed,  but  refers  to  the  order  and  Judgment.  This  Is  not  a  compli- 
ance with  the  requirements  of  the  Code.  The  commitment  must  specify  the 
act  to  be  done,  where  one  is  issued,  and  no  reference  can  be  had  to  any  other 
pai>er  to  supply  this  defect.  The  reason  ot  this  ptovlBlon  is  obvlooa.  It  ts 
for  the  purpose  of  enabling  the  ^erUE  to  determine  wtaoi  the  prisma  Is  en* 
Utled  to  his  Uberty." 
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The  court  added  (page  248,  50  Hun,  and  page  Ul,  3  N.  Y.  Bnpp.): 

"Tbe  provisions  of  the  Code  In  respect  to  this  matter  seem  to  be  distinct, 
and  mnst  be  followed.  The  commitment,  tberefore,  being  fatally  defectlTc,  tbe 
relator  was  entitled  to  his  discbarge  from  arrest  under  this  commitment." 

It  will  be  observed  that  in  the  Post  Case  the  proceeding  y/as  ha- 
beas corpus.  The  return  of  the  sheriff  stated  that  the  commitment 
referred  to  the  order  under  which  the  relator  was  held,  and  which 
directed  that  the  relator  should  be  committed  to  jail,  there  to  re- 
main charged  with  the  contempt  mention^  in  the  order  until  he 
sJiouId  have  paid  the  fine  imposed  upon  Mm  for  miscondnct,  and 
until  he  should  cancel  certificates  of  stock.  In  the  present  case, 
the  order,  of  which  a  copy  was  annexed  to  the  complaint,  adjudged 
that  Cumiskey  was  guilty  of  a  contempt  in  having  willfully  disobey- 
ed the  order  to  submit  to  examination,  and  that  for  such  contempt 
tbe  fine  was  imposed.  It  appears  here,  exactly  as  it  did  in  the  Post 
Case, — that  is,  by  the  order  adjudging  the  party  in  contempt, — that 
there  were  two  acts  to  be  performed,  viz.  submission  to  examination 
and  .the  payment  of  the  fine;  and  unless  we  refuse  to  adopt  the 
Tiews  of  the  court  in  the  Post  Case,  both  grounds  should  have  ap- 
peared in  the  commitment.  Under  that  authority  we  cannot  do 
otherwise  than  hold  that  the  order  in  the  present  case,  to  use  the 
language  of  the  court,  was  "fatally  defective,"  and  that  the  sher- 
iff was  justified  in  discharging  Cumiskey  when  he  did. 

The  judgment  should  be  reversed,  and,  as  the  error  is  of  such  a 
vital  character  that  it  cannot  be  obviated  on  a  new  trial,  judgment 
ordered  for  the  defendant,  with  costs.  Ooodwin  v.  GriflOs,  88  N.  Y. 
629,  640. 


MARTIN  V.  MABTm. 

(Siqireme  Oonrt  Appellate  Division,  Fourth  Department  December  29,  1889.) 

TBtwr—CRBATiON— Deposit  in  Bare. 

Deceased  was  Informed  by  a  savings  bank  that  he  could  deposit  money 
in  tbe  name  of  aqotber,  wIUi  an  agreement  tbat  deceased  might  draw  it, 
but  that.  If  he  did  so,  the  money  so  deposited  would  be  the  property  of  the 
person  In  whose  name  it  was  deposited,  and  that  he  could  draw  It.  De- 
ceased assented,  and  deposited  a  sum  In  the  name  of  another,  bat  kept 
tbe  pass  book  until  a  few  days  before  his  death,  when  he  handed  It  to 
one  named  as  his  executor,  and  told  him  to  take  charge  of  It,  and  see 
that  what  was  right  was  done  with  it  at  tbe  same  time  stating  that  tbe 
person  in  whose  name  It  was  deposited  was  worthy  of  being  helped;  but 
mch  beneficiary  did  not  know  of  tbe  deposit  until  after  decedent's  death. 
Held,  tbat  decedent  Intended  that  the  sum  deposited  should  conatltate  a 
trust  for  the  benefit  of  such  person,  and,  not  having  been  withdrawn*  that 
the  beneficiary,  and  not  the  executor,  was  entltied  thereto. 

Appeal  from  special  term,  Monroe  cotmty. 

Action  by  John  Martin,  as  executor  of  the  estate  of  James  Mar- 
tin, deceased,  against  the  Monroe  County  Savings  Bank,  to  recover 
the  amonnt  of  a  deposit.  The  d^sit  was  claimed  by  William  Mar- 
tin, and  he  was  joined  as  party  defendant.  From  a  judgment  In 
favor  of  plaintiff,  defendant  William  Martin  appeals.  Berersed. 
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James  MarUn  was  a  depositor  In  the  Monroe  County  Savings  Bank,  and  In 
January,  1896,  bad  five  distinct  acconnta  with  the  bank.  Its  secretary  and 
treasurer  advised  him  he  was  In  excess  of  the  $3,000  limit,  and  Mr.  Martin 
called  to  change  the  accounts.  He  suggested  that  an  account  to  the  extent 
of  $2,000  be  placed  In  the  name  of  William  Martin,  his  nephew,  and  the  de- 
fendant In  this  action.'  The  secretary  declined  to  do  this  unless  it  was  "dis- 
tinctly understood  and  intended  that  at  his  death  this  should  be  William 
Martin's  money,"  The  secretary  finally  consented  to  open  the  account  In  this 
form:  "William  Martin,  James  Martin  may  draw;"  but  "with  the  distinct 
understanding  that  it  was  the  money  of  William  Martin."  The  secretary  fur- 
ther teetifled:  "I  stated  to  James  Martin  that  If  I  opened  an  account  In  the 
name  of  'William  Martin,  James  lilartin  may  draw,*  It  would  be  William's 
money,  and  that  William  Martin  could  draw  It  upon  being  Identified,  and  that 
It  would  not  be  a  part  of  his  estate.  He  said  he  would  make  the  deposit  un- 
der these  conditions,  and  said  that  was  what  he  wanted,  and  insisted  on 
making  the  deposit."  The  account  was  entered  In  the  form  suggested,  and 
the  bank  book  was  delivered  to  James  Martin,  who  died  about  a  year  later, 
leaving  a  last  will  and  testament  A  few  days  before  his  death  the  testator 
delivered  this  pass  book,  with  several  others,  to  the  plaintur,  telling  him 
take  charge  of  them,  and  see  that  what  whs  right  was  done  with  them,"  and 
further  stated  that  William  "was  worthy  of  being  helped."  The  plaintiff, 
as  executor,  sued  the  bank  to  recover  this  fund,  with  other  deposits,  and  the 
defendant  William  Martin,  who  claimed  this  specific  deposit,  was  made  par^ 
defendant  by  order  of  tills  court,  in  lieu  of  the  bank,  which  was  willing  to 
pay  the  rightful  owner. 

Argued  before  HABDIN,  P.  J.,  and  ADAMS,  McLENNAN, 
SPRING,  and  SMITH,  JJ. 

A.  W.  Gnrtis,  for  appellant 
Boy  C.  Webster,  for  respondent. 

8PBING,  J.  'Die  evidence  shows  very  clearly  that  James  Martin 
intended  the  deposit  of  12,000  should  be  the  property  of  his  nephew 
William,  The  change  in  the  form  of  his  deposit  was  made  under 
stress,  because  the  bank  would  not  permit  him  to  carry  so  large  a 
sum  to  his  credit,  or  of  which  he  was  the  owner.  But,  when  the 
old  gentleman  was  obliged  to  meet  this  requirement  of  the  bank, 
he  evidently  condnded  to  comply  with  it  by  making  a  deAnite  iKovi- 
sion  for  William,  who  was  the  son  of  the  brother  Mr.  Martin  selected 
for  his  executor.  No  precise  form  of  words  is  necessary  to  consti- 
tute a  trust.  The  act  done,  the  motive  for  it,  it  known,  and  any 
declarations  accompanying  the  act,  are  to  be  examined  for  the  por- 
pose  of  ascertaining  what  was  in  the  mind  of  the  person  at  the  time 
the  alleged  trust  originated.  The  depositor  had  no  children.  He 
had  accumulated  considerable  personal  property,  and  was  an  old 
man.  He  was  called  upon  to  make  this  change  in  his  account,  and, 
when  confronted  with  the  proposition  that  the  deposit  to  the  credit 
of  the  defendant  meant  absolute  title  in  the  latter,  he  not  only 
acquiesced,  but  insisted  npon  the  deposit  in  that  form,  after  the  ex- 
planation made  by  the  secretary  of  the  bank;  and.  when  told  that 
it  would  be  William's  money,  added,  "That  was  what  he  wanted." 
Whatever  may  have  originally  instigated  the  acti<m  of  the  decedent, 
his  language  at  the  time  the  account  was  opened  unmistakably  in- 
dicates be  intended  this  sum  to  belong  to  tiie  d^endant.  13ie  tect 
that  he  retained  centred  of  the  fund  does  not  militate  against  this 
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position.  He  was  the  trustee,  and,  in  giving  life  to  the  trust,  could 
reserve  in  himself  dominion  over  the  fund.  Van  Cott  v.  Prentice, 
104  N.  Y.  45,  10  N.  E.  257;  Locke  t.  Trust  Oo.,  140  N.  Y.  186-142, 
35      E.  678. 

In  Millard  r.  Clark,  80  Hun,  141,  29  N.  Y.  Supp.  1012,  the  court,  in 
commenting  on  a  deposit  in  like  language,  say,  at  page  149,  80  Hun, 
and  page  1017,  29  N.  Y.  Supp.: 

"The  words,  'subject  to  the  control  of  Orange  R.  Young,'  do  not  Import  the 
retaining  of  ownership  or  title,  but  simply  the  man^ement  thereof,  which, 
cooplwi  with  his  declaration  In  this  case  as  to  the  ownership  of  the  money 
and  the  purpose  for  wblph  it  was  being  kept,  it  seems  to  me  admit  of  no  other 
interpretation  than  that  he  was  acting  as  the  custodian  or  trustee  of  her 
money,  and  that  such  legal  rights  as  he  retained  were  held  by  him  as  tms- 
tee" 

While  the  retention  of  the  bank  book  may  be  inimical  to  tiie 
position  that  this  was  a  gift  by  the  decedent,  it  does  not  contravene 
the  trust.  It  was  an  act  in  harmony  with  his  control  of  the  prop- 
erty.   Martin  v.  Funk,  75  N.  Y.  134. 

The  jndge  at  special  term  relied  upon  Beaver  t.  Beaver,  117  K 
Y.  421,  ^  N.  B.  940,  «  L.  B.  A.  403,  and  Id.,  137  K.  Y.  69,  82  N.  B. 
998,  in  deciding  that  the  plalntift  was  entitled  to  this  deposit.  In 
that  case  John  O.  Beaver  deposited  two  sums  to  the  credit  of  his 
minor  son,  Aziel,  "payable  to  John  0,  Beaver,"  which  words  appear 
to  have  been  stricken  out.  Later  he  drew  part  of  this  money  from 
the  bank,  but  the  balance  of  it  continued  on  d^>o6it,  with  the  form 
of  the  account  unchanged,  for  upward  of  20  years,  and  after  the 
death  of  the  son,  who  in  the  meantime  had  married.  The  son  never 
knew  of  the  deposit.  The  making  of  it  was  unaccompanied  by  any 
declaration  that  it  belonged  to  the  son,  and,  so  far  as  anything  was 
done  in  reference  to  the  account  by  the  depositor,  it  was  an  assertion 
of  the  title  in  himself.  The  father  retained  the  pass  book,  and  pre- 
sented it,  as  occasion  required,  to  have  the  interest  credited.  The 
son  had  a  personal  account  at  the  bank,  which  was  closed  shortly 
before  his  death.  Tbe  court  of  appeals,  in  determining  that  there 
was  no  trust,  say,  at  page  428, 117  N.  Y.,  i>age  941, 22  N.  £.,  and  page 
407,  6  Ifc  R.  A.: 

"There  was  no  declaration  of  trust  In  this  case,  In  terms,  when  the  deposit 
of  Jnly  5,  1866,  was  made,  nor  at  any  time  afterwards,  and  none  can  be  im- 
plied from  a  mere  deposit  by  one  person  in  the  name  of  another.  To  consti- 
tute a  trust,  there  must  be  either  an  explicit  declaration  of  trust,  or  circum- 
stances which  show  beyond  reasonable  doubt  that  a  trust  was  intended  to  be 
created." 

In  that  case,  the  only  fact  upon  which  either  a  tmst  or  a  gift 
could  be  based  was  that  a  deposit  was  made  in  the  name  of  the 

son,  and  all  the  court  decided  was  that  a  bare  deposit  in  that  form, 
and  unexplained  by  extrinsic  circumstances  or  declarations  of  fact, 
was  inadequate  to  uphold  a  gift  or  to  give  birth  to  a  trust.  The 
court  was  careful  to  limit  the  rule,  and  implied,  negatively  at  least, 
that,  if  the  facts  accompanying  the  deposit  indicated  a  purpose  to 
create  a  tmst,  one  would  be  upheld.  Ihat  is,  the  intention  of  the 
d^sitor,  if  discovered,  was  to  be  the  guide  for  the  court,  what- 
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ever  might  be  the  manner  in  which  that  intention  was  evinced.  All 
the  cases  I  have  been  able  to  examine  akin  to  the  one  last  discusst»d, 
and  which  held  that  no  gift  or  trust  was  justified,  were  also  similar 
to  the  Beaver  Case,  in  tiiat  the  intention  of  the  depMltor  to  depiire 
himself  of  the  money  or  fund  was  founded  on  inference  alone^  with 
the  simple  fact  of  the  form  of  the  deposit.  See  Cunningham  v. 
Davenport,  147  N.  Y.  43,  41  N.  E.  412,  32  L.  K.  A.  373.  But  the  cases 
are  also  explicit  in  determining  that  where  the  depositor,  by  his  acts 
or  declarations,  gave  clear  evidence  of  an  intent  to  create  a  trust, 
such  intention  will  be  carried  out.  Millard  v.  Clark,  80  Hnn,  141, 
29  N.  Y.  Supp.  1012;  Mabie  v.  Bailey,  95  N.  Y.  20G-210;  Martin  v. 
Funk,  75  N.  Y.  137;  Ruet  v.  Ruet,  28  App.  Div.  553,  51 N.  Y.  Bapp.  192. 

In  Martin  v.  Funk,  75  N.  Y.  134,  Chief  Judge  Church  quotes  approv- 
ing the  following  from  Hill  on  Trustees: 

"When  the  author  of  the  Toluntary  trust  la  possessed  of  the  legal  Interest 
In  the  property,  a  clear  declaration  of  trust  contained  in  or  accompanying  a, 
deed  or  act,  which  passes  the  legal  estate,  will  create  a  perfect  executed  trtnt: 
and  80  a  declaration  or  direction  by  a  party  that  the  property  shall  be 
in  tmat  for  the  ohject  of  his  bounty,  though  tmaccompanfed  by  a  deed  or  other 
act  devesting  himself  of  the  l^al  estate,  Is  an  executed  trust.'* 

The  fact  that  there  was  no  delivery  of  the  pass  book,  or  that  James 
Martin  reserved  the  right  in  himself  to  revoke  this  trust,  or  the  want 
of  knowledge  of  William,  is  not  potential  to  prevent  impressing 
the  deposit  with  the  attributes  of  a  trust.  Cases  supra;  Willia  v. 
Smyth,  91  N.  Y.  297;  Von  Hesse  v.  MacKaye,  136  K  Y.  114,  32  N. 
E.  615;  Thornton,  Gifts,  §  338  et  seq.  Had  this  deposit  b«en,  in 
terms,  in  trust  for  William  Martin,  under  tiie  anthoritiM  that  vonld 
have  indicated  the  design  by  the  depositor  to  create  a  trust,  and  with 
William  the  beneficiary.  That  parol  proof  can  be  resorted  to  to 
characterize  the  nature  of  the  deposit  is  also  well  established. 
Clearer  proof  may  be  exacted  where  the  trust  in  a  measure  rests  npon 
oral  declarations,  but  that  relates  merely  to  the  weight  of  the  evi- 
dence. If  that  unequivocally  demonstrates  the  depositor  intmded 
a  trust,  that  purpose  is  as  effective  in  the  one  case  as  in  the  other. 

To  erode  the  rules  of  the  bank  by  carrying  along  difterent  accounts 
in  the  names  of  otilers  than  the  owner  would  not  receive  the  sanc- 
tion of  the  secretary.  He  knew  the  accounts  were  in  excess  of  tiie 
^,000  limit,  and  was  explicit  in  advising  Mr.  Martin  of  that  fact. 
It  is  improbable  that,  after  the  depositor  knew  well  the  effect  of  this 
deposit  to  the  credit  of  William,  he  would  persist  in  making  it  in 
that  form,  unless  he  intended  to  set  apart  a  fund  for  this  neptuew, 
who  was  "worthy  of  being  helped." 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  the  costs 
and  disbursements  of  the  appellant  to  abide  the  event  cmd  payable 
out  of  the  general  estate  committed  to  the  ezecntor.  All  concur. 
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OLIN  p.  ELY  CO.  T.  RHOADS. 

(Supreme  CourC  Appellate  Term.   December  28,  1899.) 

Nboligkkck— Etidbnce. 

Plaintiff  and  defendant  were  tenants  of  a  oraunon  landlord,  the  (ormei 
occupying  the  ground  floor,  and  the  latter  the  apartment  Immediately 
above.  An  overflow  from  a  batbtab  In  defendant's  apartment,  the  out- 
let of  which  was  stopped,  or  made  smaller,  by  a  piece  of  cloth  accidentally 
or  purposely  placed  tberdn,  the  removal  of  which  permitted  the  water  Id 
said  tub  to  easily  run  off,  shows  suflScient  negligence  on  defendant's  part 
to  support  a  Judgment  against  him  for  damages  resulting  to  plaintiff  there- 
from. , 

Appeal  from  municipal  court,  borough  of  Manhattan,  Eleventh 
dlBtrict 

Action  by  the  Olin  P.  Ely  Company  against  Benjamin  T.  Bhoads, 
Jr.,  Bued  as  Benjamin  T.  Bhoads.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Argned  before  FBEEDMAN,  P.  J.,  and  UacLEAN  and  LBVEN- 
TEHTT,  J  J. 

Burr  &  De  Lacy,  for  appellant. 
Louis  Frankel,  for  respondent 

MacLEAN,  J.  The  parties  were  tenants  of  a  common  landlord; 
the  plaintiff  occupying  the  ground  floor  for  a  merchant  tailoring 
shop,  the  defendant  living  in  and  controlling  the  apartment  imme- 
diately above.  During  the  afternoon  of  Sunday  there  was  discov- 
ered, dripping  through  the  ceiling,  water,  which  was  from  the  over- 
flow of  a  bathtub  in  the  defendant's  apartment,  the  outlet  of  which 
waa  stopped,  or  made  smaller,  by  a  piece  of  cloth  accidentally  or 
pu^sely  placed  therein,  and  which  surplus  water  ran  ofE  easily 
npon  removal  of  the  cloth.  The  negligence  on  the  part  of  the  de- 
fendant's household  was  apparent,  and  scarcely  gainsaid.  That 
damage  was  done  by  the  ieak  greater  than  the  sum  demanded  in 
the  complaint,  and  for  which  judgment  was  awarded,  was  proven, 
and  practically  admitted.  No  exception  taken  upon  the  trial  brings 
up  reversible  error.   The  judgment  should  be  sdflrmed. 

Judgment  afBrmed,  with  costs.   All  concur. 


Mcdonald  v.  metbopolitan  st.  rt.  cfo. 

(Supreme  Court,  Appellate  Division,  First  Department.   December  22,  ISTO.) 

L  Trfal — Qbneral  or  Spkciai-  Verdict. 

After  a  motion  to  direct  a  verdict  in  an  action  for  wrongful  death,  the 
court  submitted  three  fact  questions  to  the  jury.  Their  foreman  reported 
later  that  they  had  reached  a  general  verdict,  but  could  not  agree  upon 
answers  to  the  questions.  Held,  that  under  Code  Civ.  Proc.  S  1187,  pro- 
viding that.  In  an  action  to  recover  money  only,  the  Jury  may  render 
.a  general  or  special  verdict,  the  court  was  not  bound  to  receive  the  gen- 
eral  verdict,  but  could  direct  a  verdict  for  defendant,  and  discharge  the 
Jury. 

61  N.Y.S.— 62 
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Sl  Same— Dihbotion  op  Verdict. 

If,  on  the  evidence,  a  verdict  In  favor  of  the  penon  a^nat  wbom  a 
Judgment  had  been  rendered  could  not  be  Buatalned,  a  verdict  asalnst  him 

may  properly  be  directed. 

Appeal  from  trial  term,  New  York  county. 

Action  bj  Grace  McDonald,  administratrix,  against  the  Metropoli- 
tan Street-Railway  Company.  From  a  judgment  for  defendant  on 
a  verdict  directed  by  the  court,  and  from  an  ord^  denying  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  McLAUGHMN, 
O'BRIEN,  and  INGEAHAM,  JJ. 

£.  L.  Mooney,  for  appellant. 
C.  F.  Brown,  for  respondent. 

RUMSEY,  J.  The  action  was  brought  to  recover  damages  for  the 
negligence  of  the  defendant  which  resulted  in  tlue  death  of  the  plain- 
tiff's son.  At  the  close  of  the  evidoice,  the  court  submitted  to  the 
jury  three  qnestionf^  directing  ihem  to  rrader  anibwm  to  each  on**. 
After  some  consideration,  the  jnry  came  into  court,  and  reported  that 
they  had  been  nnaUe  to  agree  to  answers  to  the  questions,  but  that 
they  had  agreed  on  a  verdict.  The  court  refused  to  allow  them  to 
render  the  verdict  agreed  upon,  or  to  accept  any  verdict  except  in 
answer  to  the  three  questions,  and,  upon  the  statement  of  the  fore- 
man that  they  were  unable  to  agree  as  to  thm,  the  court  discharged 
the  jury  from  further  conflideration  of  the  case,  and  ordered  a  vo^ct 
for  the  defendant.  From  the  judgment  thereupon  entered,  and  from 
the  order  denying  the  motion  for  a  new  trial,  the  plaintiff  appeals. 

The  counsel  for  the  appellant  insists  that  it  was  error  for  the  trial 
justice  to  refuse  to  permit  the  jury  to  deliver  the  vCTdict  upon 
which  they  had  agreed,  claiming  that  in  an  action  of  this  kind  it 
is  the  absolute  right  of  the  jury  to  render  a  verdict  if  they  see  fit  to 
do  80.  It  is  quite  true  that  Code  Civ.  Proc.  §  1187,  says  that  in  an 
action  of  this  kind  the  jury  may  render  a  special  or  general  verdict, 
in  its  discretion.  That  provision  is  not  new  in  the  law,  bat  has 
existed  as  long  as  the  trial  by  jury  has  existed  in  its  present  fonu. 
It  must  be  construed,  however,  with  relation  to  the  remaining  jwo- 
visioDs  of  the  section,  by  which  the  court  is  authorized,  during  the 
pendency  of  a  motion  to  direct  a  verdict,  as  was  the  situation  nere, 
to  submit  certain  questions  of  fact  to  the  jury,  and  require  them  lo 
answer  those  questions.  When  that  has  been  done,  the  jury  must 
answer  the  questions  submitted,  if  they  can  agree  on  them,  and  they 
have  no  right  to  render  any  verdict  except  as  contained  in  those  an* 
swers.  The  power  given  to  the  jury  to  render  a  special  or  gen«al 
verdict,  in  their  discretion,  can  only  be  exercised  when  no  special  in- 
structions have  been  given  to  the  jury  as  to  the  kind  of  verdict  they 
are  to  bring  into  court.  When  such  instructions  have  been  given, 
it  is  the  duty  of  the  jury  to  comply  with  them,  and,  if  they  are  un- 
able to  do  so,  the  case  stands  in  relation  to  that  trial  precisely  as 
any  other  case  stands  upon  the  disagreement  of  the  jury.  Questions 
are  submitted  pending  the  determination  of  the  motion  to  direct  a 
verdict,  in  order  that  the  com't  may  have  the  benefit  of  the  findings 
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of  the  jury  as  to  the  f^cts  contained  in  those  questions,  but  the  court 

may  decide  the  motion  without  such  submisBions,  if  it  sees  fit.  Nor 
ia  the  court  precluded  from  determining  for  itself  the  question 
whether  the  evidence  is  sufficient  to  warrant  a  verdict  at  any  sta^ 
of  the  case,  where  the  evidence  is  clear,  and  before  the  jury  have 
finally  rendered  a  verdict,  if  the  case  has  been  submitted  to  them. 
Certainly,  where  the  jury  are  unable  to  agree,  it  is  neither  unusual 
□or  extraordinary  for  the  justice  presiding  at  the  trial,  if  upon  con- 
sideration he  thinks  the  case  a  proper  one,  to  direct  a  verdict  dis- 
missing the  complaint.  There  was  no  irregularity,  therefore,  in  the 
practice  upon  this  trial. 

It  is  claimed  by  the  appellant  that  there  was  a  conflict  of  evidence, 
and  that  for  that  reason  the  court  ejred  in  talting  the  case  from  the 
jniy.  It  may  be  assumed  that  at  the  close  of  the  plaintiff's  evidence 
Bhe  had  made  a  prima  facie  case,  which,  undisputed  or  explained, 
would  have  been  sufficient  to  warrant  a  verdict  in  her  favor.  It  is 
equally  true  that,  at  the  dose  of  the  defendant's  case,  the  prima  facie 
case  of  the  idaintifl  had  been  chained  away  and  destroyed,  so  that 
a  verdict  for  the  i^ntiff,  had  such  a  one  been  rendered,  mast  have 
been  set  aside  by  the  court  as  against  the  weight  of  the  evidence. 
The  appellant  insists  that  iu  those  circumstances  the  court  is  bound 
to  submit  the  case  to  the  jury,  altbougb,  if  a  verdict  were  rendei-ed 
for  the  i^aintifT,  it  would  have  been  its  duty  to  set  it  aside  at  once 
upon  motion.  Hie  respondent,  on  the  contrary,  claims  that  in  such 
cases  the  court  is  justified  in  directing  a  verdict  for  the  defendant, 
and,  if  it  has  done  so,  its  action  will  1^  sustained,  and  the  case  will 
not  be  sent  back  to  secure  a  useless  verdict,  merely  for  the  purpose  of 
setting  it  aside. 

It  is  undoubtedly  true  that,  where  there  is  a  conflict  of  evidence, 
the  court  may  properly  submit  the  case  to  the  jury,  if  it  sees  fit, 
even  though  ihe  testimony  may  decidedly  preponderate  on  yne  side 
or  the  other,  so  that  a  verdict  would  be  set  aside  as  agamst  the 
weight  of  the  evidence;  but  it  is  equally  true  that  the  court  will 
not  be  required  to  take  such  action,  although  it  is  advisable  to  send 
the  case  to  the  jury,  except  where  there  is  a  great  preponderance 
of  testimony.  But  if  the  court  does  not  see  fit  to  take  that  coarse, 
and  has  itself  disposed  of  the  case,  the  question  then  to  be  deter- 
mined is  whether,  upon  the  evidence,  a  verdict  in  favor  of  the  peraon 
against  whom  the  judgment  has  been  rendered  could  be  sustained. 
If  not,  the  action  of  the  court  will  be  approved.  This  has  been  the 
undoubted  rule  in  this  state  for  many  years.  In  the  case  of  Stuart 
V.  Simpson,  1  Wend.  376,  it  was  said  by  the  supreme  court  that, 
if  the  evidence  would  not  authorize  the  jury  to  find  a  verdict  for 
the  plaintiff,  or  if  the  court  would  set  it  aside  if  rendered,  in  such 
cases  it  is  the  duty  of  the  court  to  nonsuit  the  plaintiff.  The  same 
determination  was  made  in  the  case  of  Budd  v.  Davis,  3  Hill,  287. 
In  that  case  the  plaintiff  was  nonsuited,  althoagh  it  is  quite  clear 
from  the  meager  report  that  there  was  some  evidence  to  go  to  the 
jury.  The  rule  was  laid  down  that  it  was  proper  to  order  a  nonsuit 
whenever  a  verdict  for  the  plaintiff  wonld  be  set  aside  as  against 
the  weight  of  the  evidence,  whatever  might  be  its  character.  The 
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case  was  affirmed  upon  that  precise  point.   Id.,  7  Hill,  529.   We  have 
examined  the  eases  from  that  time  to  the  present,  and  we  find  that 
the  cases  of  Btuart  t.  Bimpson  and  Bndd  t.  Davis  have  been  con- 
stantly cited  with  approval  apon  the  foregoing  proposition,  and  we 
can  find  no  case  oTerniling  them.  On  the  contrary,  not  only  have 
they  been  followed  in  the  supreme  court  in  various  cases,  bat  they 
have  also  been  approved  by  the  court  of  appeals  many  times.  Mc- 
Martin  v.  Taylor,  2  Barb.  356-361;  Smith  v.  Sanger, -3  Barb.  360- 
369;  Carpenter  v.  Smith,  10  Barb.  663,  664;  People  v.  Cook,  14 
Barb,  259-303;  Sheldon  v.  Eailroad  Co.,  29  Barb.  226-229;  People  v. 
Board  of  Police  of  Metropolitan  Police  Dist.,  35  Barb.  65(L  In 
Colt  V.  Bailroad  Co.,  49  N.  Y.  671,  it  is  said  in  the  headnote  that 
it  is  not  enough  to  justify  a  jionsuit  if  the  court,  in  the  exercise 
of  its  discretion,  might  grant  a  new  trial.  It  is  onJy  where  there 
is  no  evidence  in  law  which,  if  believed,  will  sustain  a  verdict,  that 
the  court  is  called  upon  to  nonsuit;  and  the  evidence  may  be  suffi- 
cient in  law  to  sustain  a  verdict,  although  so  greatly  against  the 
apparent  weight  of  evidence  as  to  justify  the  granting  of  a  new 
trial.    The  decision  is  only  a  memorandum,  and  contains  no  part 
of  the  opinion,  but  sufficient  is  apparent  from  the  case  as  reported 
to  show  that  there  was  evidence  in  favor  of  the  plaintiff  so  that 
the  court  refused  to  nonsuit,  and  that  the  question  presented  to  the 
court  of  appeals  was  only  upon  the  exception  to  the  refusal.  That 
being  the  case,  the  court  of  appeals  was  not  called  upon  to  consider 
auy  action  of  the  trial  court  based  upon  its  determination  as  to  the 
weight  of  the  evidence.   All  it  was  at  liberty  to  say  or  did  say  was 
that,  if  there  was  evidence,  the  court  could  not  be  compelled  to  non- 
suit, aud  it  was  no  error  to  refuse  to  do  so.   It  is  doubtful  whether 
that  case  now  represents  the  law  as  determined  by  the  court  of  ap- 
peals.  It  is  said  in  the  case  of  Llnkauf  v.  Lombard,  137  N.  Y.  417- 
426,  33  N.  E.  4,72,  20  L.  H.  A.  48,  that  the  rule  was  to  be  regarded 
OA  settfed,  as  well  by  the  decisions  of  the  courts  of  this  state  as 
by  the  courts  of  England,  that  where  there  is  no  evidence  upon  any 
issue  before  the  jui^,  or  the  weight  of  the  evidence  w  so  preponder- 
ating in  favor  of  one  side  that  a  verdict  contrary  to  it  would  be  set 
aside,  It  is  the  duty  of  the  trial  justice  to  direct  a  nonsuit.  What 
was  said  in  that  case  was  accepted  in  a  subsequent  decision  of  the 
court  (Hemmens  v.  Nelson,  138  N.  Y.  517,  34      E.  342,  20  L.  R  A. 
440),  where  the  opinion  was  delivered  by  the  only  justice  who  dis- 
sented in  the  case  of  Llnkauf  v.  Lombard.   In  the  absence  of  some 
decision  of  that  court,  we  do  not  think  we  should  be  at  liberfy  to 
depart  from  the  rule  there  laid  down.   Our  attention  has  been  call- 
ed to  the  cases  of  Lnhrs  v.  Railroad  Co.,  11  App.  Div.  173,  42  N.  Y. 
Supp.  606,  and  Id.,  13  App.  Div.  126,  43  N.  Y.  Supp.  1101,  in  which 
the  court  declined  to  follow  the  broad  rule  laid  down  by  the  court 
of  appeals  in  the  two  cases  above  cited,  and  said  that  although 
the  evidence  may  greatly  preponderate  In  favor  of  one  party,  so  that 
were  a  verdict  rendered  against  that  party  it  would  be  set  aside, 
yet  that  fact  does  not  warrant  the  court  in  directing  a  verdict.  The 
learned  justice  who  delivered  the  opinion  in  that  case  has  not  cited 
any  of  the  numerous  cases  upon  that  subject  which  have  been 
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reported  in  the  supreme  court  during  a  jreriod  of  nearly  70  years. 
In  spite  of  the  weight  to  be  attached  to  his  opinion  were  the  case 
a  new  one,  we  do  not  think  it  is  safQcient  to  overrule  what  seeraa 
to  have  been  the  settled  practice  in  this  state  during  all  that  time. 

It  is  not  necessary  to  discuss  here  the  evidence  in  this  case.  A 
4-arefnl  reading  of  it  satisfies  as,  not  only  that  there  was  no  negli- 
gence on  the  part  of  the  gripman,  but  that  there  was  clearly  con- 
tributory negligence  on  the  part  of  the  young  boy.  The  conclusion 
which  we  reach  in  the  case  is  that  the  boy  rushed  out  behind  a 
south-bound  car  immediately  in  front  of  the  north-bound  car,  and  so 
close  to  it  that,  when  he  unfortunately  slipped  and  fell  upon  the 
track,  it  was  absolutely  impossible  for  the  gripman  to  check  the 
speed  of  bis  car  in  time  to  prevent  running  over  him. 

The  conclusion  of  the  learned  trial  justice  to  dismiss  the  case  was 
therefore  correct,  and,  for  the  reasons  given  above,  the  judgment 
and  order  must  be  affirmed,  with  costs. 

VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  INGRAHAM,  JJ.,  concur. 
McIAUGHUN,  J.,  concurs  in  result.  • 


STOKES  T.  HOFFUAN  HOUSE  OF  NEW  YORK. 
(Supreme  Oourt,  Appelate  Division,  First  Department.   December  22,  1899.) 

1.  RlCEITEBS— UONET  WrONOPDLLT  PaID — RSCOVBRT — EVIDENCE. 

A  receiver's  right  to  recover  money  wrongfully  paid  by  him  is  not  af- 
fected by  the  fact  that  he  stated  to  a  third  party,  In  an  effort  to  sell  part 
of  the  property  to  bim,  that  there  was  no  Indebtedness  due  him  as  re- 
ceiver. 

fll  SaHB— LlABILITT  FOB  RbHT. 

A  receiver  of  the  property  of  a  corporation  pending  the  foreclq?ure  of  a 
mortgage  thereon  does  not,  by  remaining  in  possession  of  premises  leased 
by  the  corporation  with  the  consent  of  the  landlord,  render  the  funds  In 
his  bands  as  receiver  liable  for  rents  accruing  during  such  occupation. 

8.  Same— AUTHOKITY— CONBTRUCTIOH  OF. 

A  receiver  of  the  property  of  a  corporation  authorized  to  take  posses- 
sion of,  and  carry  on  the  several  hotels  of  the  corporation  covered  by  a 
mortgage  in  process  of  foreclosure,  and  to  employ  such  servants  as  may 
be  necessary  in  carrying  on  audi  places,  has  no  authority  to  pay  rent  due 
or  which  may  become  due  on  the  property. 
4  Same— RiOHT  to  Rbcovbr  Funds  Wronofullt  Paid. 

Where  the  receiver  of  the  property  of  a  corporation  wrongfully  allied 
funds  In  his  hands  as  receiver  to  the  payment  of  rent  of  premises  leased 
by  such  corporation,  and  managed  by  him  as  receiver,  be  is  entitled  to  re- 
cover such  payment  in  order  to  make  the  fund  good  to  the  extent  of  such 
wrongful  expenditure. 

Rmns^.  J.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Edward  S.  Stokes,  as  receiver  of  the  Hoffman  House, 
against  the  Hoffman  House  of  New  York,  as  reorganized,  to  recover 
money  paid  by  mistake.  From  a  judgment  for  plaintiff,  entered  on 
the  report  of  a  referee,  and  from  an  order  denying  defendant's  mo 
tion  for  a  return  of  the  report  for  amendment,  djefendant  appeals. 
Affirmed. 
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Argued  before  VAN  BRUNT,  P.  J.,  and  BAKBETT,  BUMSET, 
PATTERSON,  and  O'BRIEN,  JJ, 

D.  McClare,  for  appelant. 
C.  E.  Hughes,  for  respondent. 

VAN  BRUNT,  P.  J.  An  action  having  been  commenced  by  the 
Farmers'  Loan  &  Trust  Company,  a&  trustee,  against  the  Hoffman 
House,  a  New  Jersey  corporation,  to  foreclose  certain  mortgages 
covering  leases  and  chattels  belonging  to  the  defendant  therein,  and 
which  were  in  the  possession  of  this  defendant,  and  with  and  upon 
which  it  was  carrying  on  a  hotel  and  caS6  business  in  the  city  of 
New  York,  on  the  21st  of  December,  1893,  an  order  was  made  ap 
pointing  Edward  S.  Stokes  receiver  of  the  property  covered  by  the 
mortgage,  to  foreclose  which  the  action  was  brought.  The  order 
provided  that  the  said  receiver  "be,  and  he  hereby  is,  authorized  and 
empowered  to  take  possession  of  and  carry  on  the  several  hotels 
and  restaurants,  the  leases  of  and  chattels  in  which  are  covered  by 
the  said  mortgage,  with  aythority  to  employ  and  pay  aach  em^doyi^ 
agents,  and  servants  as  may  be  necessary  in  carrying  on  said  places, 
and  to  purchase  such  supplies  as  may  be  necessary  for  the  conduct 
of  said  hotels  and  restaurants,  and  with  authority  to  do  any  and 
all  other  things  which  may  be  necessary  or  proper  to  be  done  in  thv- 
general  and  ordinary  conduct  of  similar  places  of  business.''  The 
said  Edward  S.  Stokes,  as  receiver,  entered  into  possession  of  the 
property  mentioned  in  said  foreclosure  action,  and  continued  to  eon- 
duct  the  business  theretofore  carried  on  upon  and  with  said  prop- 
erty until  the  25th  of  May.  1894.  On  the  24th  of  January,  1894,  a 
jadgment  of  foreclosure  and  sale  was  entered,  ai^ointing  a  referee 
to  sell.  It  appears  that  there  were  outstanding  425  bonds  of  f  1,000 
each,  which  were  secured  by  the  mortgage  to  foreclose  which  the 
action  was  brought.  Three  hundred  of  these  bonds  were  in  the  pos- 
session and  under  the  control  of  Edward  S.  Stokes.  The  other  125 
bondfi  were  in  the  possession  of  one  William  E.  D.  Stokes,  claiming 
to  hold  them  as  collateral  security  for  an  indebtedness  of  said  Ed- 
ward S.  Stokes;  the  latter,  however,  claiming  that  the  said  W.  E. 
D.  Stokes  had  converted  them  to  his  own  use.  On  or  about  the  M 
of  Febniary.  1894,  the  present  corporaticm  was  formed  by  said  Ed- 
ward B.  Stokes,  James  D.  Leary,  and  E.  V.  Foote,  pursnant  to  the 
statute  of  New  York  known  as  the  ''Business  Corporation  Law." 
with  a  capital  of  1200,000.  On  the  2d  of  March,  1894,  that  part  of 
the  mortgaged  property  known  as  the  ''Hoffman  House"  was  duly 
sold  at  auction  by  the  referee,  and  purchased  for  the  defendant 
herein  for  the  sum  of  fl20,000.  The  terms  of  sale  provided  that  the 
property  was  to  be  subject  to  all  liens  of  every  kind  and  descrip- 
tion, and  that  unpaid  rent,  if  any,  would  be  allowed  to  the  pur- 
chaser. Said  terms  of  sale  also  provided  that  the  purchaser,  upon 
payment  of  the  sum  bid,  was  to  receive  the  property  free  and  clear 
from  unpaid  rent  then  due,  or  taxes,  or  counsel  fees,  or  other  ex- 
penses arising  from  the  receivership.  All  such  claims,  if  assumed  by 
the  purchaser,  were  to  be  deducted  from  the  -pnce  the  property 
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broaght.  On  the  12th  of  May,  1894,  there  was  a  meeting  of  the 
incorporators  of  the  defendant,  at  which  by-laws  were  adopted.  Ed- 
ward S.  Stokes  was  elected  president,  Mr.  Foote  treasurer,  and  Jlr. 
CSomish  secretary.  Thereupon  a  rMolution  was  adopted  confirming 
the  purchase  made  on  March  2,  1894,  at  said  foreclosure  sale.  Ctf 
Hie  amount  of  the  deFendant's  bid,  $5,000  having  been  paid  in  cash, 
and  said  Edward  B.  Stokes  having  delivered  to  tiie  defendant  herein 
tbe  300  bonds  controlled  by  him,  in  order  that  they  might  be  used  in 
completing  the  purchase,  and  the  state  of  the  case  with  reference 
to  the  other  125  bonds  having  been  reported  to  the  court,  on  the 
15th  of  May,  1894,  an  order  was  entered  whereby  the  receiver  was 
directed  to  deliver  to  the  purchaser  of  the  mortgaged  property,  sold 
bj  him  as  above  mentioned,  conveyances  and  transfers  thereof,  upon 
receiving  in  cash  the  sum  of  $5,000,  in  addition  to  the  sum  of  95,000 
in  casb  theretofore  paid  to  him,  and  also  300  of  the  bonds  of  the 
defendant,  to  secure  which  the  mortgage  mentioned  in  tlie  com- 
plaint in  the  action  was  given,  and  also  a  bond  in  the  penal  sum  of 
$35,000,  with  BufKci^t  surety,  conditioned  to  pay  to  said  receiver 
apon  demand  the  cash  value  of  the  remaining  mortgage  bonds  of 
said  defendant  corporation  as  soon  as  their  value  could  be  ascer- 
tained, and  any  further  sum  or  sums  which  might  be  necessary  to 
be  paid  under  the  decree  in  the  action.  On  the  18th  of  May,  1894, 
a  meeting  of  the  directors  of  the  new  Hoffman  House  corporation 
was  held,  at  which  it  was  reported  that -arrangements  had  been 
made  for  the  transfer  of  the  property  to  the  corporation  on  filing  th& 
bond  directed  by  the  court  as  aforesaid;  and  the  officers  of  tbe  cor- 
poration were  authorized  to  issue  the  entire  stock  of  the  company, 
2,000  shares,  to  Edward  S.  Stokes,  save  5  shares  issued  to  Mr.  Foote, 
and  5  shares  issued  to  Mr.  Leary.  On  the  25th  of  May,  1894,  another 
meeting  of  the  directors  was  held,  at  which  a  resolution  was  passed 
for  the  execution  of  the  $35,000  bond,  and  this  bond  was  accordinsly" 
executed.  Thereafter,  and  upon  the  same  day,  a  deed  was  deliv- 
ered by  the  referee  to  the  Kew  York  corporation  of  the  Hoffman 
House  property  so  purchased  by  it,  and  said  corporation  went  into- 
poBsession.  Aiter  this  date,  however,  and  nntil  the  latter  part  of 
June,  1894,  the  receiver  kept  the  accounts  of  the  receipts  and  disburse- 
mentJB  of  the  new  Hoffman  House  corporation  in  his  own  name,  and 
deposited  the  receipts  in  his  own  bank,  drawing  checks  and  making 
cash  disbursements  therefrom  on  behalf  of  the  new  corporation.  On 
the  29th  of  June,  1894,  said  receiver  finding  an  apparent  balance  of 
$9,282.42  in  his  accoant,  he  gave  a  check  for  the  sum  to  the  new- 
Hoffman  House  corporation,  and  closed  his  receivership  bank  ac- 
count, and  thereafter  all  transactions  were  had  through  the  bank  ac- 
count of  the  Hoffman  House  of  New  York. 

During  all  the  time  that  the  said  receiver  was  in  possession  of  the 
leasehold  property  known  as  the  "Hoffman  House,"  he  paid  no  rent 
to  the  owners  of  the  leases,  nor  was  any  application  made  to  him  by 
the  landlord,  either  for  the  possession  of  the  property  or  for  the  pay- 
ment of  rent.  The  landlord  insisted,  however,  that  in  the  terms  of 
sale  under  which  the  said  leases  were  to  be  sold  in  the  foreclosure 
action  he  should  be  protected  so  that  the  purchaser  at  said  fore- 
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elosnre  sale  might  be  required  to  pay  the  rent  which  had  accrued 
from  the  Ist  of  December,  1893,  no  rent  having  been  paid  Bubse- 
quent  to  that  date.  Accordingly  the  terms  of  sale  were  submitted 
to  the  landlord,  and  he  was  assured  by  Edward  S.  Stokes,  one  of 
the  incorporators  of  the  new  corporation,  the  proposed  purchaser, 
that  the  purchaser,  upon  going  into  possession  of  the  properly, 
would  pay  all  the  back  rents.  As  soon  as  the  Hoffman  House  cor- 
poration went  into  possession,  the  landlord  made  a  demand  for  the 
payment  of  the  rent,  and  threatened  that,  unless  a  substantial  pay- 
ment was  made  on  account  thereof,  he  would  take  proceedings  to 
recover  the  possession  of  the  leased  property.  The  Hoffman  House 
of  New  York  having  no  money  with  which  to  pay  thin  rent,  in  order 
that  that  company,  of  which  Edward  B.  Btokes  was  president,  might 
keep  possession  of  the  property,  the  said  Stokes,  as  receiver,  out  of 
the  moneys  in  his  hands  as  receiver,  wrongfully,  as  is  claimed  bj 
the  plaintiff,  paid  to  the  landlord  the  sum  of  $10,000  on  account 
of  rent,  and  subsequently  the  Hoffman  House  corporation  of  New 
York  paid  all  the  balance  of  the  rents,  amounting  to  many  thou- 
sands of  dollars.  In  January,  1898,  the  receiver  commenced  an  ac- 
tion against  the  defendant  herein  to  recover  |16,223.27,  money  al- 
leged to  belong  to  him,  which  the  defendant  had  collected  from  the 
customers,  who  were  indebted  to  the  hotel  for  accounts  incurred 
during  his  possession  as  receiver,  proceeding  as  upon  an  account 
stated.  The  answer  denied  the  statement  of  account,  and  set  np  a 
counterclaim  alleging  that  the  defendant  had  paid  on  behalf  of  the 
receiver  certain  of  the  receiver's  obligations,  amounting  to  $35,- 
001.50.  In  March,  1898,  said  Stokes,  as  receiver,  began  a  second 
action  against  the  defendant,  alleging  that  he  had  laid  oat  and  ex- 
pended certain  moneys  for  taxes  on  the  Worth  House  property  (a 
portion  of  the  property  covered  by  the  mortgage  foreclosed),  which, 
by  the  terms  of  the  lease,  and  under  the  terms,  of  sale,  on  the  pnr- 
ehase  of  the  property,  the  said  defendant  was  obligated  to  pi^. 
In  this  latter  action  the  defendant  interposed  an  answer  substan- 
tially setting  up  a  general  denial,  and  setting  up  the  same  facta  by 
way  of  counterclaim  and  defense  as  in  the  first  action.  The  two 
actions  came  on  for  trial  in  May,  1898,  and  thereupon  an  order  was 
entered  consolidating  the  actions,  and  amending  the  complaint  in 
action  No.  1  from  a  cause  of  action  on  an  account  stated  to  a  caose 
of  action  for  money  had  and  received.  The  answer  of  the  defendant 
was  amended  so  as  to  meet  these  allegations,  and  the  consolidated 
action  was  referred  to  a  referee  to  hear  and  determine.  He  having 
reported  in  favor  of  the  plaintiff,  a  motion  was  subseqnently  made 
to  return  the  referee's  report  to  him,  which  motion  was  denied. 
Appeals  were  taken  from  the  judgment  entered  upon  the  referee's 
report  and  from  an  oi-der  denying  such  motion.  The  claim  repre- 
sented by  action  No.  2  as  to  the  Worth  House  waa  withdrawn.  The 
items  in  dispute  upon  the  trial  before  the  referee  relate  almost  en- 
tirely to  the  19,282.4:2  check  turned  over  by  the  receiver  on  the  29th 
of  June,  189-1,  to  the  Hoffman  House,  and  to  the  question  as  to  the 
Kability  of  the  receiver  for  the  rent  of  the  leased  premises  dnrioff 
the  period  of  his  occupation. 
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It  is  claimed  upon  the  part  of  the  defendant  that,  because  of  cer- 
tain representations  alleged  to  have  been  made  by  Edward  S.  Stokes 
in  selling  a  certain  interest  in  the  Hoflfman  House  to  one  McDonald, 
he  cannot  now  claim  that  there  was  any  indebtedneu  due  to  him, 
as  receiver,  from  the  Hoffman  House,  because  of  moneys  which  he, 
as  receiver,  had  paid  over  to  the  Hoffman  House,  or  on  its  account 
We  are  unable  to  see  how  any  transactions  between  Edward  S. 
Stokes  and  McDonald  could  in  any  way  affect  the  rights  of  Edward 
S.  Stokes,  as  receiver,  to  recover  money  from  the  defendant  which 
he  was  entitled  to  receive.  If  Stokes  made  any  representations  to 
McDonald,  in  regard  to  the  liens  or  claims  against  the  property  in 
which  he  was  buying  an  interest,  wbidi  were  false,  McDonald  has 
his  remedy  against  Stokes;  bat  certainly  represen^tions  as  to  tn- 
cnmbrances  upon  the  Hoffman  House  property  were  no  part  of  the 
duties  of  Edward  S.  Stotes  as  receiver,  and,  even  if  such  representa- 
tions were  made,  they  could  in  no  manner  affect  the  fund  of  which 
he  was  the  guardian.  It  seems  to  us,  therefore,  to  be  entirely  im- 
material what  the  transaction  between  Stokes  and  McDonald  was, 
inasmuch  as  it  could  in  no  manner  affect  the  right  of  the  receiver 
to  recover  any  moneys  which  equitably  belonged  to  him. 

It  a[^>ears  from  the  evidence  in  this  case  that  experts  were  em- 
ployed upon  both  sides  to  examine  the  books  of  the  receiver  and 
of  the  corporation.  These  experts  agreed  as  to  the  exact  amounts 
which  the  receiver  had  received  from  the  d^ndant^s  business  and 
had  paid  out  on  its  behalf  for  wages  and  supidies,  and  also  the 
amounts  which  the  defendant  had  collected  on  the  recdver's  ac- 
count. The  experts  agreed  upon  all  disbursements  made  by  the  re- 
ceiver for  which  vouchers  were  produced,  and  the  remaining  disburse- 
ments were  finally  conceded  to  have  been  made.  It  will  appear, 
npon  an  examination  of  this  evidence,  that  no  mention  wa«  made 
by  the  experts  in  their  report  of  the  check  for  |9,282.42,  that  being 
a  payment  which  was  conceded,  and  not  in  dispute,  and  was  in  no 
manner  the  subject  of  their  investigation;  the  payment  not  coming 
under  the  head  of  moneys  collected  by  the  Hoffman  House  from 
guests,  belonging  to  the  receiver,  which  were  tiie  only  Items  of  re- 
ceipts by  the  Hoffman  House  which  were  in  dispute.  It  therefore 
appears  that  the  referee  was  clearly  right  in  holding  that  this  amount 
was  not  included  in  the  experts'  report,  and  that  the  plaintiff  was 
entitled  to  credit  therefor. 

The  next  question  necessary  to  consider  is  the  claim  made  by  the 
receiver  against  the  defendant  for  the  $10,000  paid  on  account  of 
rent,  and  it  would  seem  that  the  solution  of  this  contention  de- 
pends upon  the  question  as  to  whether  there  was  any  liability  upon 
the  part  of  the  receiver,  at  the  time  of  this  payment,  for  the  rent 
which  had  accrued  during  the  period  of  his  occupation  of  the  prem- 
ises. It  is  urged  upon  the  part  of  the  [daintiff  that  no  such  liability 
exists,  because  he  was  not  a  statutory  receiver,  but  simply  a  cus- 
todian of  the  premises  and  of  the  business  which  was  therein  con- 
ducted, having  no  title  to  the  leases  of  such  premises.  The  defend- 
ant, however,  claims  that  the  receiver,  by  taking  possession  of  the 
leased  premisea,  and  remaining  in  possession,  elected  to  accept  the 
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relation  of  tenant  to  the  landlord,  and  made  himself  personally  liable 
for  the  rent;  and  in  suf^rt  of  this  proposition  cites  the  otsea  of 
Woodmff  T.  Railway  Co.,  93  N.  Y.  609;  Prank  v.  Bailroad  Co.,  122 

N,  Y.  197,  25  N.  E.  332;  WeUs  v.  HiggiDB,  132  N.  Y.  459,  30  N.  E. 
861;  V.  a  Trust  Co.  v.  Wabash  W.  By.  Co.,  150  TJ.  S,  299,  14  Sap. 
Ot  86,  37  L.  Ed.  1085;  and  other  cases,  which  it  is  not  necesaaxy 
to  particularly  mention. 

In  the  case  of  Woodruff  t.  Bailway  Co.,  snpra,  by  the  order  ap- 
pointing the  receiver  it  is  apparent  that  it  was  contemplated  by  the 
conrt  that  the  receiver  should  pay  the  rent  nnder  the  lease,  as  be 
was  e^resdy  given  authority  to  continne  the  operation  of  the  rail- 
road of  the  company,  and  to  pay  any  rent  then  due  or  thereafter  be- 
coming due  under  the  lease.  It  further  appeared  that  rent  was 
claimed  of  him  by  the  landlord,  and  that  be  refused  to  pay,  or  to 
surrender  possession  of  the  premises,  and  the  court  held  that,  under 
such  circumstances,  by  continuing  the  use  and  occupation  of  the 
property  acquired  nnder  the  lease,  a  lialnlity  for  the  payment  of 
rent  under  the  lease  was  incurred. 

The  case  of  Frank  t.  Bailroad  Co.,  snpra,  related  only  to  tiie  case 
of  an  assignee  of  a  term  and  not  to  a  mere  custodian. 

In  the  case  of  Wells  v.  Higgins,  supra,  executors  and  trustees  were 
removed,  and  a  receiver  appointed  of  the  rents  and  profits  <rf  the 
real  estate,  freehold  or  leasehold,  and  of  the  personal  property;  and 
he  was  expressly  authorized  to  pay  taxes  and  a&sesBments  and  other 
lawful  charges  thereon.  In  pursuance  of  this  authority  the  receive 
paid  rent  to  the  landlord  for  a  portion  of  the  time,  and  be  was  hdd 
liable  for  the  balance  of  the  time  he  occupied  the  premises. 

In  the  case  of  U.  S.  Trust  Co.  v.  Wabash  W.  By.  Co.,  150  U.  S. 
299,  14  Sup.  Ct.  86,  37  L.  Ed.  1086,  the  rule  is  laid  down  that  nnder 
certain  circumstances  even  a  chancery  recdver  may  be  liable  for 
rent  of  premisefi  occupied  by  him.  Before  discussing  this  case,  how- 
ever, it  will  be  necessary  to  call  attention  to  the  case  of  Bailroad  Co. 
V.  Humphreys,  145  U.  S.  82,  12  Sup.  Ot.  787,  36  L.  Ed.  632.  In  the 
latter  case  the  receivers  were  appointed  to  take  charge  of  and  oper- 
ate railroads  composing  the  Waba^  System.  They  operated  the 
leased  line  for  over  a  year,  and  the  proceedings  were  brought  by 
the  lessor  to  compel  the  receivers  to  pay  the  rent.  The  conrt  unani- 
mously affirmed  a  denial  of  the  application  upon  the  ground  that 
there  was  no  liability  upon  the  part  of  the  rec^Ttf,  and  nsed  the 
following  language: 

"It  la  not  asserted  that  these  receivers  became  the  assignees  of  the  unex- 
pired term  of  the  leaaehold  estate,  with  the  right  to  dispose  of  It.  but  It  is 
claimed  that,  because  they  took  pmsesston  of  the  railroad  of  the  Qnlncy  Com- 
pany, and  held  and  operated  It  until  August  1, 1885,  they  became  liable  to  Oie 
extent  of  the  rental  up  to  that  time.  Bnt  the  receivers  were  not  statutory  re- 
celvera,  nor  did  they  occupy  IdenUcally  the  same  position  as  assignees  In  bank- 
ruptcy or  insolvency,  and  the  like.  They  were  ministerial  officers,  appointed 
by  the  court  of  chancery  to  take  possession  of  and  preserve  pendente  Ute  tbe 
fund  or  property  in  litigation;  mere  cnstodians,  coming  within  the  rule  stated 
In  Union  Bank  of  Chicago  v.  Kansas  City  Bank,  13G  U.  S.  223,  236,  10  Sl^. 
Ot  1017,  34  L.  Ed.  34G,  where  this  court  said:  'A  receiver  derives  his  authorl^ 
from  the  act  of  the  court  appointing  him.  and  not  from  the  act  of  the  parties 
at  whose  suggestion  or  by  whose  consent  he  ia  appointed;  and  the  utmost  effect 
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an  officer  of  the  court,  for  the  bcneflt  of  the  par^  ultimately  proved  to  be  en- 
titled, but  not  to  change  the  title,  or  even  the  right  of  possession,  In  the  prop- 
erty.* As  obsen'ed,  in  relation  to  such  a  receiver,  by  the  supreme  court  of 
Maryland.  In  Galther  v.  Stockbrldge,  67  Md.  222,  224,  9  AU.  632,  and  10  Atl. 
309,  dted  by  counsel  for  appellee:  'It  Is  manifest  that  the  scope  of  his  duties 
and  powers  are  very  much  more  restricted  than  those  of  an  assignee  in  bank- 
ruptcy or  luaolveucy.  In  the  case  of  an  aaslgoee  In  bankruptcy  the  law 
casts  upon  such  assignee  the  legal  title  to  the  unexpired  term  of  the  lease,  and 
he  thus  becomes  assignee  of  the  term  by  operation  of  ttie  lav,  unless,  from 
prudential  considerations,  he  dects  to  reject  the  term  as  being  without  benefit 
to  the  creditors.  But  not  so  in  the  case  of  receivers,  unless  It  be,  as  in  New 
York  and  some  of  the  other  states,  where,  by  statute,  a  certain  class  of  re- 
ceivers axe  Invested  with  the  insolvent's  estate,  and  with  powers  very  similar 
to  those  vested  In  an  assignee  In  bankruptcy.  Booth  v.  Clark,  17  How.  331, 
16  L.  Ed.  164.  The  ordinary  chancery  receiver,  such  as  we  have  In  this  case, 
ts  clothed  with  no  estate  In  the  property,  but  Is  a  mere  custodian  of  It  for  the 
court;  and,  by  especial  authority,  may  become  an  officer  of  the  court  to  effect 
a  sale  of  the  property,  If  that  be  deemed  necessary  for  the  benefit  of  the  pa> 
ties  concerned.  If  the  order  of  the  court,  under  which  the  receiver  acts,  em- 
braoes  the  leasehold  estate,  it  becomes  his  duty,  of  course,  to  take  possession 
of  It  But  he  does  not,  by  taking  such  iwssesslon,  become  assignee  of  the 
term  In  any  proper  sense  of  the  word.  He  holds  that,  as  he  would  hold  any 
other  personal  property  Involved,  for  and  as  the  hand  of  the  court,  and  not  as 
an  assignee  of  the  term.*  " 

In  the  case  of  TJ.  S.  Trust  Co.  v.  Wabash  W.  Ry.  Co.,  supra,  the 
broad  rule  laid  down  in  the  case  last  cited  is  modified  by  holding 
that  where  a  chancery  receiver,  under  the  express  sanction  of  the 
court,  keeps  the  landlord  oat  of  possession,  who  is  endeavoring  to 
obtain  possession,  he  is  equitably  liable  for  the  rent  daring  the  time 
in  which  he  has  thus  kept  such  landlord  oat  of  pofiBeaeion. 

From  an  examination  of  these  aathoritieB  it  seems  to  as  that 
the  principle  which  controls  in  cases  of  this  character  is  that  mere 
occupation,  undisturbed,  and  with  the  consent  of  the  landlord,  by 
a  chancery  receiver,  in  no  manner  renders  the  fund  in  his  hands 
liable  for  rents  accruing  during  such  occupation;  but  that  if  such 
receiver  remains  in  possession  after  a  demand  for  the  payment  of 
rent  by  the  landlord,  or  keeps  the  landlord  oat  of  possession  of  the 
premises  with  the  sanction  of  the  court,  the  funds  in  his  hands  be- 
come equitably  chargeable  with  the  rent  accruing  during  such  oc- 
cupation. In  other  wordB,  a  chancery  receiver,  by  merely  remidn' 
ing  in  possession  of  premises  with  the  consent  of  the  landlord,  can- 
not be  held  to  hare  adopted  the  lease,  so  that  there  is  any  privity, 
either  of  contract  or  estate,  between  himself  and  the  landlord. 
Applying  this  rule  to  the  case  at  bar,  we  find  that  no  claim  for 
rent  was  made  by  the  landlord  upon  the  receiver;  that  he  remained 
in  {WBsession,  and  continued  the  business,  with  the  consent  of  the 
landlord;  that  the  landlord  did  not  look  to  him  for  the  payment  of 
any  rent,  but  that  his  solicitade  was  to  be  aesared  that  the  pur- 
chaser upon  the  foreclosure  sale  could  be  compelled  to  pay  that 
rent;  and  that,  being  satisfied  with  the  terms  of  sale,  he  made  no 
claim  whatever  for  rent  until  after  the  deed  in  the  foreclosure  suit 
had  been  delivered,  and  the  purchaser  let  into  possession.  The 
landlord  then  demanded  the  rent  of  the  purchaser,  and,  the  pur- 
chaser being  unable  to  pay,  the  receiver  (being  sabstantially  the  cor- 
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poratiiHi,  which  was  let  into  possession)  wrongfully  took  the  money 
in  his  hands  as  receiver  to  pay  the  obligationB  due  to  the  landlord, 
which  it  was  necessary  to  pay  in  order  that  his  corporation  should 
remain  in  possesBion  of  the  premises.  The  definition  of  the  author- 
ity of  a  chancery  receiver  as  contained  in  the  cases  of  Keeney  v. 
Insurance  Co.,  71  N.  Y.  396,  and  Davis  v.  Gray,  16  Wall.  218,  21  L. 
Ed.  447,  are  in  hannony  with  the  above  rule.  In  Keeney  v.  Insur- 
ance Co.,  it  iB  said: 

"A  receiver  pendente  lite  la  a  person  appointed  to  take  charge  of  the  fond 
or  property  to  which  the  receivership  extends  while  the  ease  remains  unde- 
cided. The  title  to  the  property  is  not  changed  by  the  appointment  The  re- 
ceiver acquires  no  title,  but  only  the  right  of  possession  as  the  officer  of  the 
court.  The  title  remains  In  those  In  whom  It  was  vested  when  the  appoint- 
ment was  made.  The  object  of  the  appointment  Is  to  secure  the  property  pend- 
ing the  litigation,  so  that  It  may  be  apprt^riated  In  accordance  with  the  rt^ts 
of  the  parties  as  they  may  be  determined  by  the  Judgment  In  the  action." 

In  Davis  t.  Gray,  supra,  the  following  language  is  used: 

"He  is  required  to  talce  possession  of  property  as  directed,  because  it  Is 
deemed  more  for  the  interests  of  Justice  that  he  should  do  so  than  that  the 
property  should  be  in  the  poesesslon  of  either  of  the  parties  in  the  litigation. 
He  Is  not  appointed  for  the  benefit  of  either  of  the  parties,  but  of  all  concerned. 
Money  or  property  In  his  hands  Is  in  custodia  legis.  He  has  only  such  power 
and  authorl^  as  are  given  him  by  the  court,  and  must  not  exceed  the  prescribed 
Umits." 

Bo,  also,  in  Decker  v.  Gardner,  124  X.  Y.  338,  26  N.  E.  816,  U  L. 

B.  A.  482,  it  is  said: 

"Such  receivers  possessed  no  legal  powers.  They  were  oSicen  of  the  coort 
merely,  and  their  functions  were  limited  to  the  care  and  preservation  ot  the 
property  committed  to  their  charge,  and  they  possessed  no  authori^  except 
such  as  the  orders  of  the  court  conferred." 

It  may  be  claimed,  however,  that  tmder  the  terms  of  the  order  by 

which  the.  receiver  was  appointed  be  was  directed  by  the  court  to 
pay  this  rent  as  a  necessary  incidental  expense  towards  the  carrying 
on  of  the  business  which  he  was  -authorized  to  conduct.  It  seems 
to  us  that  an  examination  of  the  language  of  that  order  shows  that 
it  will  not  bear  any  such  interpretation.  By  the  order  appointing 
the  receiver  he  was  authorized  and  empowered  to  take  possession 
of  and  carry  on  the  several  hotels  and  restaurants,  the  leases  of 
and  chattels  in  which  were  covered  by  the  mortgage  being  fovedosed, 
with  authority  to  employ  and  pay  such  em^oy^s,  agents,  and  aerv- 
ants  as  may  be  necessary  in  carrying  on  said  places.  There  is  not 
a  word  said  in  this  order  in  regard  to  the  payment  of  any  rent,  either 
due  or  to  become  due.  The  receiver  was  to  take  possession  of  and 
carry  on  the  several  hotels  and  restaurants.  Then  follows  the  au- 
thority to  disburse  moneys  conferred  upon  him  by  the  order.  It 
is,  "with  authority  to  employ  and  pay  such  employes,  agents,  and 
servants  as  may  be  necessary  in  carrying  on  such  places,  and  to 
purchase  su^ies,"  etc.  Under  this  part  of  the  ordw  it  in  dear  that 
there  was  no  right  to  pay  rent  It  rrierred  entirely  to  those 
things  which  were  necessary  in  the  conduct  of  the  hotel  business, 
and  not  to  the  furnishing  of  premises  in  which  such  business  8h<nild 
be  carried  on.   He  was  to  pay  the  en^loyds  and  to  puurcfaaae  sup- 
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plies.  ThiB  was  the  class  of  disbursements  he  was  authorized  to 
make.  The  order  proceeds:  *^ith  authority  to  do  any  and'  all 
other  things  which  may  be  nec«»ary  or  proper  to  be  done  in  the 
general  and  ordinary  conduct  of  similar  places  of  buBlness."  These 
words  evidently  refer  to  the  incidental  expenses  necessary  for  the 
conduct  of  that  business,  and  which,  in  a  particular  manner,  had 
been  previously  mentioned  in  the  order,  namely,  the  wages  of  em- 
p\oj4s  and  the  purchase  of  supplies.  The  general  language  used 
was  not  intended  to  confer  authority  to  make  any  and  every  dis- 
barsement  which  the  receiver  might  think  proper;  but  only  dis- 
bursements of  the  character  previonsiy  referred  to  in  the  order,  and 
which  might  not,  perhaps,  come  within  the  exact  language  therein 
used.  If  it  had  been  contemplated  to  cover  the  extraordinary  ex- 
penditure of  many  thousands  of  dollars  of  rent  upon  these  long 
leases  which  were  the  subject-matter  of  foreclosure,  it  would  cer- 
tainly have  been  designated  by  the  court,  it  being  so  particular  to 
specify  the  nature  of  the  expenditures  which  the  receiver,  under  the 
order,  was  to  be  authorized  to  make.  This  is  the  rule  recognized  in 
the  case  of  Railroad  Ck>.  v.  Humphreys,  145  TJ.  S.  83.  12  Sup.  Ct 
787,  36  L.  Ed.  632,  as  well  as  the  case  of  U.  S.  Trust  Co.  v.  Wabash 
W.  Ry.  Co^  160  U.  a  287,  14  Sup.  Ct.  86,  37  L.  Ed.  1086.  It  seems 
to  be  well  established  by  authorities  in  this  state  that  receivers  such 
as  the  plaintiff  possess  no  legal  powers.  They  are  officers  of  the 
court  merely,  and  their  functions  are  limited  to  the  care  and  pres- 
ervation of  the  property  committed  to  their  charge,  and  they  pos- 
sess no  authoritv  except  such  as  the  orders  of  the  court  confer. 
In  the  case  of  Wyckoff  v.  Scofield,  103  N.  Y.  630,  9  N.  E.  498,  it 
was  held  that  the  receiver  of  rents  and  profits  in  a  foreclosure  suit 
had  no  power,  without  the  order  of  the  court,  to  lessen  the  fund  in 
his  hands  by  expenditures  for  repairs,  even  though  such  repairs 
might  have  been  necessary  to  preserve  the  property;  the  court  hold- 
ing that,  if  necessary  for  the  preservation  of  the  property,  the  court 
might  direct  the  expenditure,  but  that  the  receiver  had  no  author- 
ity to  make  it  without  such  direction.  It  therefore  follows  in  the 
case  at  bar  that,  without  some  direction  from  the  court  from  which 
he  derived  his  authority,  to  which  the  receiver  could  point  author- 
izing the  expenditure  thus  made  by  him,  the  payment  of  the  rent 
out  of  funds  in  his  hands  was  a  misappropriation,  as  he  had  no 
right  to  deplete  the  fund  in  his  hands  in  that  way,  he  not  being 
able  to  create  such  a  liability.  Therefore,  there  being  no  liability 
upon  the  part  of  the  receiver  for  this  rent,  and  it  having  been  paid 
for  the  purposes  of  the  defendant  corporation  by  its  president 
wrongfully  applying  funds  in  his  hands  as  receiver  therefor,  it 
seems  to  us  that  he  is  entitled  to  recover  it  back,  in  order  to  make 
the  fund  good  to  the  extent  of  the  wrongful  expenditure  made  by 
him. 

In  regard  to  the  question  of  interest,  without  any  lengthy  discus- 
sion upon  the  subject,  it  would  seem  that  it  was  the  ordinary  case, 
not  of  an  unsettled  or  unliquidated  account,  but  of  an  account 
which  settled  and  liquidated  itself,  and  which  would  naturally  bear 
the  interest  allowed  by  the  referee. 
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We  are  of  opinion,  therefore,  that  the  jadgment  and  order  should 
be  affirmed,  with  eosts.  All  concar,  except  BClltlSEY,  J.,  diaaent- 
ing. 

BARRETT,  J.  (concurring).  The  difference  of  opinion  In  this  case  is 
upon  the  single  question  whether  the  defendant  is  liable  for  the  f  10,- 
000  paid  by  the  plaintiff  receiver  to  the  Livingston  estate  for  past 
rents.   The  dispute  on  this  head,  as  it  seems  to  me,  results  from  the 
mtsapi^ication  to  custodian  i-eceivers  (appointed  pendente  lite)  of  the 
rules  relating  to  administrative  receivers.    The  plaintiff  here  was 
not  a  receiver  of  the  defendant  corporation.    He  was  the  receiver 
pendente  lite  of  the  pr<^rty  which  was  the  subject  of  the  litiga- 
tion.   The  title  to  that  jffopertj  remained  in  the  corporation  un- 
til it  waa  devested  by  the  sale  in  the  foreclosure  action;  and  the 
corporation  continued  liable  throughout  to  its  lessor  upon  the  cove- 
nants of  the  lease.    The  existence  of  the  corporation  was  not  even 
attacked  in  the  foreclosure  action.    It  follows  that  the  plaintiff, 
as  receiver  pendente  lite  in  that  action,  acquired  no  title  to  the 
lease.    He  was  a  mere  oflftcer  of  the  court,  and  possessed  no  au- 
thority as  custodian  save  that  which  its  order  conferred  upon 
him.    How,  then,  could  he  be  liable  for  these  rents?    There  was 
no  privity  of  contract  on  his  part,  nor  was  there  privity  of  es- 
tate.   A  receiver  of  the  corporation  would  have  been  vested  with 
the  corporate  estate  for  administration,  and  he  could  have  elected 
to  accept  the  lease,  thus  establishing  privity  of  estate.    But  a 
I't'ceiver  pendente  lite  of  the  subject  of  the  litigation  could  not 
fclect  to  accept  the  lease  without  the  express  sanction  of  the  court. 
He  has  no  such  independent  power  or  discretion.    This  distinction 
between  the  two  classes  of  receivers  is  pointed  out  in  an  unvarying 
line  of  authorities  in  this  state.    Eeeney  v.  Insurance  Co.,  71  X.  Y. 
401;  U.  S.  Trust  Co.  v.  New  York,  W.  S.  &  B.  R.  Co.,  101  N.  Y. 
483,  5  N.  E.  316;  Decker  v.  Gardner,  124  N.  Y.  334,  26  N.  E.  814, 
H  L.  R.  A.  480.    It  was  applied  in  the  case  of  the  committee  of  a 
lunatic  in  Re  Otis,  101  N.  Y.  5S5,  5  N.  E.  571.    The  committee  was 
there  likened  to  a  bailiff,  whose  possession  is  the  possession  of  the 
court,  and  who  consequently  takes  no  title  to  the  property  of  the 
lunatic.    The  court  of  appeals  held  that  the  occupation  by  the 
committee  under  a  lease  to  the  lunatic — as  distinguished  from  a 
similar  occupation  by  a  receiver  or  an  assignee  for  the  benefit  of 
creditors — creates  no  privity  of  estate  between  him  and  the  lessor. 
The  receiver  there  spoken  of  was  a  receiver  who,  like  an  assignee  in 
bankruptcy  or  for  the  benefit  of  creditors,  is  "vested  with  the  title 
to  the  leasehold  interest";  while  a  receiver  pendente  lite  of  the 
subject  of  the  litigation  is  simply  an  authorized  custodian,  with 
just  such  power  as  the  court  chooses  to  confer  upon  him,  neither 
more  nor  less.    The  same  distinction  has  been  repeatedly  made  in 
the  supreme  court  of  the  United  States,  and  there  is  nothing  in 
the  report  of  Dushane  v.  BeiUl,  161  U.  S.  513,  16  Sap.  Ct.  637,  40 
L.  Ed.  791,  to  justify  the  observation  made  by  Justice  RUMSEY 
that  the  rule  with  regard  to  election  by  statutory  receivers  and 
its  resolts  "is  precisely  the  same  with  a  chancexy  receiver,  as  ii 
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eaid  by  the  Biq>reme  coart"  in  that  case.  The  sapreme  court  in 
that  case  wa^  not  dealing  with  or  speal^ing  of  chancery  receivers 
at  all,  bat  of  '^receivers  and  official  liquidators";  referring  plainly 
to  receivers  who,  like  assignees  in  bankruptcy  and  official  liquidat- 
ors, are  vested  with  an  estate  for  administration.  This  misappre- 
hension would  seem  to  be  the  cause  of  our  disagreement.  While 
conceding  that  an  ordinary  chancery  receiver  is  not  liable  from  the 
mere  fact  of  taking  possession  of  the  property,  Justice  RUMSEY 
says  that  such  a  receiver  is  entitled  to  a  reasonable  time  to  elect 
wheth»  to  adopt  or  repudiate  lease  contract.  The  mistake  here, 
in  my  judgment,  is  in  applying  this  rule  to  such  a  receiver.  That 
is  undoubtedly  the  rule  in  the  case  of  a  receiver  who  takes  title 
to  the  party's  estate,  and  becomes  vested  with  it  for  administra- 
tion. He  can,  by  adopting  the  lease,  bring  it  into  and  make  it  a 
part  of  his  trust  estate,  or  he  can  decline  to  take  it  into  the  traat 
estate,  and  leave  the  lessor  to  his  rights  as  an  ordinary  contract 
creditor.  The  custodian  receiver,  however,  who  is  a  mere  agent, 
like  the  committee  in  the  Otis  Ckse,  supra,  takes  no  estate,  and 
has  none  to  administer.  He  does  not  devest  the  legal  owner  of 
his  title  and  estate,  nor,  in  that  sense,  does  he  stand  iu  his  shoes. 
He  is  the  agent  of  the  court,  and  he  can  neither  add  to  nor  take 
from  the  subject-matter  placed  in  bis  possession.  Having  directed 
him  to  take  possession  of  that  subject-matter,  the  court  may  deem 
it  equitable  to  instruct  him  to  pay  the  rent  while  he  remains  in 
po8seE»iott,  bat  that  is  an  equity  for  the  court  to  consider,  not  the 
custodian.  If  a  mere  custodian,  independently,  fmd  without  the 
sanction  of  the  court,  is  bound,  like  a  statutory  receiver,  to  adopt 
or  repudiate  the  lease  within  a  reasonable  time,  then,  as  Justice 
RUMSEY  logically  concludes  from  his  premise,  the  plaintiff  here 
became  vested  with  the  title  to  the  leasehold  interest,  and  a  privi^ 
of  estate  was  created  between  him  and  the  lessor,  whereby  he  be- 
came liable  upon  the  covenant  to  pay  reut.  But  this  proves  alto- 
gether too  much,  for  if  the  premise,  with  its  necessary  conclusion, 
be  accurate,  why  was  not  the  plaintiff  liable  for  all  tbe  rent  which 
accrued  until  he  was  devested  of  title,  as  well  as  for  the  |10,000T 
And,  if  ao  liable,  it  is  difficult  to  perceive  by  what  variation  in  the 
principle  he  escaped  responsibility  for  the  past  rent,  additional  to 
the  |10,000,  which  the  present  defendant  was  compelled  to  pay  in 
order  that  it  might  retain  possession  of  the  leases  purchased,  and 
which  is  the  subject  of  its  counterclaim.  Yet  we  all  agree  that 
unquestionably  the  counterclaim  was  properly  disallowed.  If  it  was 
properly  disallowed,  then  what  becomes  of  the  election  theory,  and 
ita  result  with  respect  to  the  flO,000  payment?  Our  divergence, 
then,  relates  back  to  the  status  ot  a  custodian  receiver  appointed 
pendente  lite.  If  we  are  right  in  our  estimate  of  his  true  status, — 
as  I  think  we  are,  both  upon  principle  and  authori^, — ^the  con- 
clusion is  inevitable  that  the  plaintiff  was  not  liable  for  the  rent 
which,  at  the  defendant's  request,  and  to  save  it  from  being  dis- 
possessed, he  paid  out  of  the  funds  in  his  hands. 

Hie  only  other  question  is,  did  the  court  direct  the  plaintiff,  while 
in  possession  of  the  premises,  to  pay  the  current  rent  reserved  in 
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the  lease?  It  is  conceded  that  there  was  no  such  direction  in  ex- 
press terms,  and  that  concession,  in  my  judgment,  concludes  tiie 
discussion.  So  important  a  direction  cannot  be  injected  into  the 
order  by  implication.  The  receiver  was  directed  to  take  posees- 
sion  of  the  leasehold  property,  and  to  cari^  on  the  bnsinoM  in  the 
demised  premises,  pendente  lite.  He  was  to  realize  all  he  could 
from  it  for  the  benefit  of  the  plaintiff  in  the  action  and  those  whom 
the  plaintiff  represented.  How  did  this  involve  an  implied  direc- 
tion or  authority  to  accept  the  lease  and  pay  the  rent?  Why,  in- 
deed, should  the  receiver  have  paid  the  rent?  And  why  should  the 
court  have  directed  him  to  do  so?  The  defendant  in  the  action 
was  liable  for  the  rent  to  the  lessor.  Would  it  not  have  been  time 
enoQgh,  when  the  latter  expressed  dissatisfaction  with  his  leasee's 
covenant,  and  asked  the  receiver  to  pay  the  rent  or  leave  the  prem- 
ises, to  decide  whether  a  direction  or  authority  to  pay  should  be 
given,  or  whether  the  receiver  should  then  give  up  the  business. 
The  receiver  was  in  the  meantime  directed  to  conduct  the  business, 
and  for  that  purpose  to  do  certain  specifically  enumerated  things. 
— the  payment  of  rent  not  being  among  them, — and  such  "other 
things  as  may  be  necessary  or  proper  to  be  done  in  the  general 
and  ordinary  conduct  of  similar  places  of  business."  That  plainly 
refers  to  the  running  administration  of  a  hotel  business.  It  meant 
no  more.  In  a  general  sense,  it  is  cUways  necessary  and  proper  to 
pay  the  rent  of  one's  place  of  business, — whether  similar  or  dis- 
similar to  that  in  question, — but  that  surely  was  not  what  the  or 
der  imported  or  the  court  intended.  It  has  been  repeatedly  held 
in  this  and  other  states  and  in  England  that  receivers  pendente 
lite,  conducting  business  under  provisions  quite  as  broad,  if  not 
broader,  than  those  under  consideration,  were  not  permitted  even 
to  make  repairs,  which  they  deemed  essential,  without  first  secur- 
ing additional  and  express  authority  from  the  court.  Wyckoff  v. 
Scofield,  103  N.  T.  630,  »  N.  E.  498;  Booth  v.  CUrk,  17  How.  331. 
15  L.  Ed.  164;  Hooper  v.  Winston,  24  111.  366;  Attorney  General  v. 
Vigor,  11  Ves.  663.  It  is  entirely  clear  that  an  order  which*  par- 
ticularized such  trivial  matters  as  the  employment  of  servants  left 
nothing  of  serious  importance  to  implication. 

For  these  reasons,  as  well  as  for  those  assigned  by  the  Presiding 
Justice,  with  which  I  concur,  the  judgment  should  be  affirmed. 

BUHSEY,  J.  (dissenting).  I  agree  with  the  Presiding  Justice  in 
the  conclQsions  which  he  has  reached  in  this  case,  except  as  to  so 
much  of  the  judgment  as  provides  that  the  defendant  shall  repay 
to  the  plaintiff,  as  receiver,  the  sum  of  $10,000,  which  he,  on  the 
4th  day  of  June,  1894,  paid  to  the  Livingston  estate  upon  the  back 
rents.  So  far  as  that  allowance  is  concerned,  I  think  the  referee 
was  in  error,  and  the  receiver  was  not  entitled  to  have  it  repaid  to 
him.  The  facts  bearing  upon  this  question  are  not  disputed.  The 
Hoffman  House  of  New  Jersey  had  mortgaged  to  trustees  all  its 
property  to  secure  its  bonds  to  the  amount  of  $425,000.  The  pay- 
ments upon  those  bonds  being  in  default,  an  action  was  begun  by 
the  trustees  to  foreclose  the  mortgage.   In  that  action  Edward  & 
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Stokes  was  appointed  receiver,  and  qualified  and  entered  upon  his 
dDties  aa  sucb  on  the  21st  day  of  December,  1893.  On  that  day  he 
took  possession  of  all  the  mortgaged  property.  That  property  con- 
sisted of  the  fQrnitare  in  the  buildings  which,  together,  had  been 
occnpied  as  the  Hoffman  House  for  hotel  purposes,  with  wines,  liq- 
uors, and  ererytblng  of  that  kind  which  were  upon  the  premises, 
and  of  the  premises  which  were  so  occupied.  The  Hoffman  House 
corporation  occnpied  these  premises  solely  as  lessees  from  various 
owners,  and  the  leases  constituted  all  its  interest  in  the  premises, 
and  tt  had  no  further  right  to  occupy  them  than  sucb  as  it  had 
a<^uired  as  tenant.  One  of  the  leases  had  been  made  by  the  Liv- 
ingston estate,  which  was  the  owner  of  that  portion  of  the  prem- 
iseiB.  At  the  time  Stokes  took  possession  under  the  order,  the  rent 
from  the  Ist  of  December,  1893,  was  unpaid.  The  rent  due  upon 
the  Livingston  lease  was  $74,000  a  year.  It  does  not  cleaily  ap- 
pear just  how  that  rent  was  payable,  but  I  think  it  is  fairly  to  be 
inferred  from  the  evidence  that  it  was  payable  either  weekly  or 
monthly.  The  r^t  would  be  something  over  f  6,166  a  month.  By 
the  terms  of  the  order,  which  will  be  referred  to  more  at  length 
later,  Btokes  was  required  to  take  possession  of  this  property,  and 
carry  on  the  hotel  and  restaurants.  He  continued  to  occupy  the 
property  as  receiver  until  it  was  taken  possession  of  by  the  defend- 
ant, who  purchased  it  at  the  foreclosure  sale.  The  property  was 
bid  off  by  the  defendant  on  the  2d  of  March,  1894.  The  sale  was 
confirmed  on  the  15th  of  May,  18&4,  and  the  referee  was  on  that 
day  directed  to  deliver  possession  of  the  property  to  the  purchaser. 
The  deed'  to  the  property  was  «ecuted  to  the  purchaser  on  the 
26th  of  May,  1894,  and  on  that  day  the  property  was  delivered  to 
it.  Up  to  that  time  no  rent  had  been  paid  to  the  Livingston  estate. 
By  the  terms  of  sale  it  was  provided  that  the  unpaid  rent,  if  any, 
would  be  allowed  to  the  purchaser;  and  it  was  further  provided 
that  the  unpaid  rent,  if  assumed  by  the  purchaser,  would  be  de- 
ducted from  the  price  the  property  brought  The  bid  upon  which 
the  property  was  struck  off  to  the  Hoffman  House  was  |130,000. 
Ten  thousand  dollars  of  that  amount  was  paid  in  cash,  and  the 
referee,  by  direction  of  the  court,  received  as  a  final  payment  upon 
the  bid  $300,000  in  the  bonds  of  the  old  Hoffman  Honse,  to  secure 
which  the  mortgage  had  been  given,  and  a  bond  in  the  penal  sum 
of  f35,000,  conditioned  to  pay  to  the  referee  the  cash  value  of  the 
rmaining  mortgage  bonds,  being  about  125  in  number,  and  any 
further  sum  or  soms  which  might  be  necessary  to  be  paid  under 
the  decree  in  the  action.  Upon  compliance  with  this  direction  of 
the  court,  the  deed  was  given  by  the  referee.  Neither  in  that  deed 
nor  by  the  terms  of  sale  did  the  purchaser  assume  any  of  the  rent, 
nor  did  it  in  any  way  become  bonnd  to  pay  it  Before  the  sale  the- 
agent  of  the  Livingston  estate  applied  to  the  receiver  for  the  pay- 
ment of  the  rent,  evidently  seeking  to  be  assured  that  it  would  be 
paid  before  the  property  was  sold.  No  promise  or  agreement  was 
made  by  the  receiver,  as  such,  that  the  rent  should  be  paid,  but  it 
is  evident  from  the  testimony  tliat  the  agent  was  given  to  under* 
stand  that  after  the  sale  there  would  be  a  payment  of  the  rent  At 
61  N.T.s.-e3 
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any  rate,  it  ia  clear  that  he  received  such  assurances  as  satisfied 
him,  and  induced  him  to  be  quiet.  The  articles  of  incorporation 
of  the  defendant  were  filed  in  February,  1894.  Three  directors 
were  named  in  those  articles  of  incorporation,  of  whom  Edward  S. 
Stokes  was  one.  Each  of  the  directors  were  owners  of  five  shares 
of  the  stock  at  that  time,  and  no  other  farther  issne  of  stock  was 
made,  so  far  as  appears.  Nothing;  further  by  way  of  organization 
was  done  until  the  12th  day  of  May,  1894,  some  months  after  the 
sale.  No  oflBcers  of  the  board  of  directors  had  been  selected,  nor 
had  any  by-laws  been  adopted.  It  is  quite  evident,  therefore,  that 
any  conversation  which  might  have  taken  place  between  Harris, 
the  agent  of  the  estate,  and  Stokes,  as  to  the  payment  of  this  rent, 
was  not  binding  on  the  defendant,  even  had  it  amounted  to  an  ex- 
press  agreement  that  the  purchaser  would  pay  the  rent  Bat  there 
was  no  such  agreement,  nor  was  there  any  pretense  of  one  nntil 
long  after  the  sale  had  been  made,  and  the  rights  of  the  parties 
bad  accrued.  On  the  4tli  day  of  June,  1894,  there  was  due  to  the 
Livingston  estate  over  f4U,UU0  for  rent  since  December  1,  1898,  of 
which  about  fl5,0(M)  had  become  due  while  the  receiver  was  in  pos- 
session of  the  property,  and  on  that  day  f 10,000  was  paid  by  the 
receiver  to  apply  on  the  rent.  He  credited  himself  in  his  accounts 
as  receiver  witli  that  sum,  so  that  it  is  fair  to  assame,  unless  we 
are  to  infer  that  he  intentionally  made  a  wrongful  payment,  that 
he  proposed  to  pay  that  amount  out  of  the  funds  in  his  hands  as 
receiver,  to  apply  on  rent  which  had  accrued  while  he  was  in  pos- 
session of  the  premises  as  such.  I  do  not  agree  with  the  Presid- 
ing Justice  that,  if  the  payment  was  wrongful,  it  follows  that  the 
defendant  was  bound  to  make  it  good,  in  face  of  the  agreement  that 
the  un)>aid  rents  were  to  be  deducted  from  the  purchase  price,  and 
nf  the  fact  that  the  purchaser  did  not  assume  it  There  is  noth- 
ing in  the  case  from  which  it  can  be  inferred,  it  seems  to  me,  that 
the  defendant,  the  purchaser,  bound  itself  to  be  responsible  for  the 
rents  which  had  accrued  and  become  payable  before  it  came  into 
possession;  and  therefore^  even  if  the  receiver  wrongfully  paid  it. 
there  is  no  reason  why  the  amount  of  such  payment  should  be  char- 
ged upon  this  defendant,  who  tiad  not  become  in  any  way  liable  for 
it.  Stokes  confessedly  made  the  payment  as  receiver,  although, 
when  80  made,  it  was  for  the  benefit  of  the  defendant;  but  the  de- 
fendant was  not  bound  to  pay  it,  and  I  can  conceive  of  no  rule 
which  warrants  a  judgment  against  the  defendant  for  this  pay- 
ment. To  be  sure,  Stokes  was  president  of  the  defendant,  as  well 
as  receiver,  but,  as  be  says  he  paid  this  money  from  funds  belong- 
ing to  the  receivership,  he  credited  himself  as  receiver  with  it,  and 
he  did  it  because  the  defendant  had  no  money  with  which  to  do  it. 
He  had  no  authority  to  charge  the  defendant  with  this  payment, 
and  therefore  there  is  no  reason  why  it  should  be  charged  with  it 
here. 

But,  passing  that  point,  I  agree  with  the  learned  Presiding  Jus- 
tice that,  if  the  receiver,  as  such,  liad  become  liable  for  the  payment 
of  this  rent,  then  the  defendant  can  be  adjudged  to  repay  it  to  him, 
and  the  question  is,  therefore,  whether,  upon  all  the  facts,  the  re- 
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ceiver  had  become  chargeable.  He  was  an  ordinary  chancery  re- 
ceiver, and  the  rule  in  each  cases  is  well  settled  that  he  does  not 
become  liable  by  the  mere  fact  of  taking  possession  of  the  property. 
He  is  entitled  to  a  reasonable  time  to  elect  whether  to  adopt  or 
repudiate  such  contracts,  it  he  dect  to  adopt  a  lease,  the  receiver 
becomes  vested  with  the  title  to  the  l^ifiehold  interest,  and  a  privity 
of  estate  is  thereby  created  between  the  lessor  and  the  receiver, 
by  which  the  latter  becomes  liable  upon  the  covenant  to  pay  rent. 
U.  S.  Trust  Co.  V.  Wabash  W.  By.  Co.,  ISO  U.  S.  287-299, 14  Sup.  Ct. 
86,  37  L.  Ed.  1085;  In  re  Otis,  101  N.  Y.  585,  5  N.  E.  571  (Andrews, 
J.).  The  principle  as  laid  down  by  the  Presiding  Justice  is  that 
a  mere  occupation,  undisturbed,  and  with  the  consent  of  the  laud- 
lord,  by  the  chancery  receiver,  in  no  manner  renders  the  funds  in 
his  hands  liable  for  rent  accruing  during  such  occupation,  but  that, 
if  Bnch  receiver  remains  in  possession  after  a  demand  for  the  pay- 
ment of  the  rent  bj  the  landlord,  or  keeps  the  landlord  out  of  poa- 
sesBion  of  the  premises  with  the  sanction  of  the  court,  the  funds 
in  his  hands  become  equitably  chargeable  with  the  rent  accruing 
dnring  such  occupation.  I  am  not  disposed  to  quarrel  with  so  much 
of  this  statement  of  the  rule  as  charges  the  receiver  with  the  rait 
if  he  keeps  the  landlord  out  of  possession  with  the  sanction  of  the 
court,  and,  if  it  be  adopted,  there  arises  a  question  as  to  the  evi- 
dence, and  that  is  whether,  upon  all  the  facts  made  to  appear  in  this 
case,  it  can  fairly  be  said  that  the  receiver  did  so  ke^  the  landlord 
out  of  possession  of  the  premises.  If  the  receiver  was  bound  to 
h<kd  the  possession,  or  if,  after  tiding  possession,  it  can  be  inferred 
that  he  had  retained  it  after  a  reasonable  time  to  elect  either  to 
carry  on  the  business  or  to  sell  it  at  a  profit,  the  landlord  might 
infer  that  liability  for  the  rent  had  been  assumed,  and  might  repose 
upon  that  inference  without  making  any  hostile  claim  against  the 
receiver.  It  seems  to  me  that  this  is  a  fair  inference  from  all  the 
cases.  In  Oil  Co.  v.  Wilson,  142  U.  S.  313,  12  Sup.  Ct.  235,  35  L. 
Ed.  1025,  it  is  said  that  the  receiver,  upon  taking  possession  of  the 
premises,  is  entitled  to  a  reasonable  time  to  elect  whether  he  shall 
adopt  a  contract^  and  make  it  his  own,  or  whether  he  shall  insist 
upon  the  inability  of  the  c<Hnpan7  to  pay,  and  return  the  property 
in  good  condition,  paying,  of  course,  the  stipulated  rental  for  it  as 
long  as  he  used  it.  The  rule  in  England,  which  seems  to  be  well 
settled,  is  that,  if  the  liquidator  has  retained  possession  for  the 
purpose  of  winding  up,  or  if  he  has  used  the  property  for  carrying 
on  the  business  of  the  corporation,  or  has  kept  it  in  order  to  sell 
it,  or  to  do  the  best  he  can  with  it,  the  property  in  his  hands  be- 
comes liaUe  for  the  rent  In  re  Oaks  Fits  Colliery  Co.,  21  Ch.  Div. 
322-330;  In  re  Lundy  Qranite  Go.,  6  Ch.  App.  462.  The  same  rule 
to  laid  down  Bubstantially  by  the  Courts  of  this  state.  Frank  v. 
Railroad  Co.,  122  N.  Y.  197,  25  N.  E.  332;  Woodruff  v.  Railway  Co., 
93  N.  Y.  609;  In  re  Otis,  101  N.  Y.  585,  5  N.  E.  571,  per  Andrews,  J. 
It  is  quite  true  that  these  cases  just  cited,  except  the  last  one,  are 
cases  where  the  title  passed  to  the  liquidator  or  assignee  if  he  chose 
to  take  it,  but  he  was  not  obliged  to  do  so  unless  it  was  for  the 
interest  of  the  company  which  be  represented,  and  he  had  a  reason* 
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able  time  givm  lilm  in  which  to  elect.  As  to  hia  dection,  and  the 
results  following  the  election,  the  role  is  precisely  the  same  with 
a  chancery  receiver,  as  is  said  by  the  suin^me  conrt  of  the  United 
States  in  Dushane  v.  Beall,  161  U.  a  513-515,  16  Sap.  Ct  637,  40 
L.  Ed.  791.  In  none  of  the  cases  is  it  suggested  that  a  demand 
of  rent  by  the  landlord  is  necessary  to  put  the  receiyer  to  his  Sec- 
tion, but  the  only  question  in  each  case  is  whether  the  thing  which 
the  assignee  or  receiver  has  done  amounts  to  an  election,  and  that, 
as  I  look  at  it,  is  the  only  question  presented  here.  In  that  regard 
the  facts  are  very  simple.  Ihe  conceded  fact  that  a  mere  chancery 
receiver,  such  as  this  one  is,  does  not  take  any  title  to  the  property, 
i>  beside  the  question,  which  is  whether  there  are  any  circnmstancee 
in  which  such  a  receiver  will  be  charged  with  the  iMiyment  of  rent 
The  Wabash  Railway  Cases,  145  U.  S.  82,  12  Sup.  Ct  787,  36  L.  Ed. 
632,  and  150  U.  S.  287,  14  Sup.  Ct.  86,  37  L.  Ed.  1085,  were  those 
of  that  kind  of  a  receiver,  and  the  rule  there  laid  down  can  be  re- 
lied upon  as  applying  to  this  case. 

entire  valoe  of  the  [woperty  consisted  of  the  leases.  The 
receiver  was  required,  by  the  order,  to  take  possession,  and  carry 
on  the  hotels  and  restaurants  whic^  were  situated  on  the  leasdKrfd 
premises,  l^e  requirement  to  carry  on  the  hotds  and  restanrants 
bound  him  to  keep  the  poBsession  for  that  purpose.  He  could  not 
have  surrendered  that  possession  if  he  had  wished  to  so  long  as 
that  part  of  the  order  was  in  force.  He  was  not  there  solely  to 
preserve  the  property,  but  to  carry  on  the  business  of  the  company, 
so  that  the  leaseholds  would  sell  to  better  advantage.  He  case 
was,  therefore,  precisely  within  the  rule  of  the  cases  above  cited. 
He  was  also  given  authority,  not  only  to  employ  agents  and  servants, 
and  to  purchase  sup^ies,  but  to  do  any  and  all  farther  things  which 
might  be  proper  to  be  done  in  the  general  and  ordinary,  conduct  of 
similar  places  of  business.  That  order  necessarily  required  him, 
not  only  to  take  possession  of  the  property,  but  to  carry  on  the 
business,  and  he  was  bound,  in  so  doing,  to  do  whatever  was  neces- 
sary to  be  done  in  the  general  and  ordinary  conduct  of  that  busi- 
ness. The  extent  of  this  particular  portion  of  the  order  cannot 
be  limited,  I  think,  aa  is  done  by  the  Presiding  Justice.  It  cer- 
tainly was  not  Intended  to  limit  tills  to  other  things  in  respect  to  the 
hiring  of  employes,  nor  to  buying  supines,  for  those  were  expressly 
provided  for.-  It  must  have  been  Intended  to  indnde  all  things 
other  than  those  which  were  necessaiy  to  keep  that  busineas  as  a 
going  business,  so  that  the  valae  of  it  should  be  preserved  during 
the  continuance  of  the  suit;  and  if  it  had  that  construction  it  cleariy 
authorized  and  permitted  whatever  the  receiver  might  become  liaUe 
for  as  the  result  <xf  his  retaining  possession  of  the  premises  as  re- 
cover of  the  company.  There  is  no  doubt  that,  ev^  if,  under  this 
order,  it  had  become  ai^rent  to  the  receiver  that  the  basiness 
could  not  be  continned  but  at  a  loss,  the  court,  this  t&ct  having  been 
made  clear,  would  have  permitted  him  to  give  up  the  leases.  fHiere 
is  no  doubt  either  that,  if  the  business  were  profitable,  it  was  his 
duty,  under  the  order,  to  remain  in  possession,  and,  if  he  saw  fit  to 
remain  in  possession  for  the  purpose  of  carrying  on  the  business,  he 
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must  have  been  deemed  to  liave  elected  to  remain  for  the  term,  and, 
if  he  did,  he  became  liable  for  the  rent  while  he  retained  the  pos- 
aession.  Oil  Co.  v.  Wilson,  142  U.  S.  .313,  12  Sup.  Ot.  235,  35  L. 
Ed.  1025;  Martin  v.  Black,  9  Paige,  641;  Com.  v.  Franklin  Ids.  Co., 
115  Mass.  278.  In  what  was  done  subsequently  it  was  quite  clear 
that  the  receiver  had  elected  to  take  possession  of  the  term.  Not 
only  did  he  remain  in  possession,  and  cany  on  the  business,  for 
the  benefit  of  the  insolvent  corporation  and  of  the  mortgages,  but 
the  leasehold,  which  could  only  retain  its  vitality  because  of  the 
possession  of  the  receive,  was  decreed  to  be  sold,  and  was  sold,  and 
before  it  was  sold  the  receiver  gave  to  the  landlord  assarances  that 
the  rent  would  be  paid.  It  is  impossible,  as  it  seems  to  me,  in  con- 
sidering all  the  facts  of  this  case,  to  come  to  any  conclusion  except 
that  It  is  precisely  within  the  rule  which  has  been  laid  down  that 
the  receiver  must  make  his  election  within  a  reasonable  time,  and, 
as  he  retained  possession  of  the  premises  for  the  benefit  of  those 
who  were  interested  in  keeping  alive  the  leasehold  interest,  he  is 
bound  to  pay  the  rent.  It  may  be  that  the  receiver  ought  to  have 
apl^ed  to  the  court  for  leave  to  pay  this  rmt  before  the  payment 
was  made,  but  there  can  be  no  doubt  that  upon  such  an  application 
he  would  liave  been  directed  to  pay  it,  and,  that  being  so,  it  is  of 
no  importance  here  whether  it  was  made  or  not.  The  case,  in 
this  aspect,  must  stand  upon  the  proposition  that  the  receiver  had 
become  liable  for  the  rent,  and  the  court  would  have  compelled 
him  to  pay  it  had  an  application  been  made. 

The  fact  that  the  defendant  cannot  recover  upon  its  counterclaim 
the  money  it  paid  to  the  landlords  on  account  of  rent  falling  due 
while  the  receiver  was  in  possession,  is  not  irreconcilable  with  the 
conclusion  which  I  have  reached.  It  does  not  follow  that,  because 
the  receiver  cannot  recover  from  the  defendant,  the  defendant  can 
recover  from  the  receiver.  The  reason  why  the  receiver  cannot  re- 
cover from  the  defendant  is  that  there  is  no  contract,  express  or 
implied,  between  them,  and  the  same  reason  exists  why  the  d^end- 
ant  cannot  compel  the  payment  by  the  receiver  of  what  it  paid  for 
pent.  When  it  bought  this  property,  the  d^endant  ma<k  no  con- 
tract with  the  receiver.  Its  dealings  were  only  with  the  referee. 
Whether  the  rent  which  it  paid  for  the  time  that  the  receiver  was 
in  possession  was  deducted  from  the  purchase  price,  as  the  contract 
said  it  should  be,  does  not  appear,  but  there  is  no  doubt  that  the 
defendant  was  entitled  to  have  it  so  deducted,  and  its  remedy  to 
get  back  the  rent  is  to  be  sought  by  procuring  that  deduction,  and 
not  by  recovering  it  from  the  receiver,  who  entered  into  no  contract 
relation  with  it,  and  therefore  incurred  no  liability  towards  it.  For 
the  reasons  thus  stated.  I  cannot  agree  with  so  much  of  the  judg- 
ment of  the  court  as  permits  the  recovery  by  the  receive  of  th^ 
ram  of  f 10,000. 


Digitized  by  Google 


838 


61  NEW  YORK  SUPPLBUENT 
and  9S  New  York  SUte  Reportw. 


(Sap.  Ct 


OURRIER  V.  ROSBFP. 
(Supreme  Court,  Appellate  Term.    December  28,  1899.) 

ArPBU  AHD  ErROB^RECORD— SUFFICIBNCT— JdBIBDICTION. 

A  Judgment  of  the  municipal  court  In  favor  of  plaintiff  will  be  reTeraed 
when  the  record  does  not  show  that  defendant  reBidee  within  the  terri- 
torial Jurisdiction  of  the  trial  court,  and  the  d^mdant  attacks  the  Judg- 
ment on  that  ground. 

Appeal  from  municipal  court,  borough  of  Manhattan,  First  dis- 
trict. 

Action  by  Alfred  H.  Currier  against  Samuel  Roseflf.  From  ft 
judgment  in  favor  of  plaintiff,  defendant  appeals.  Reversed. 

Argued  before  FBEEDMAN%  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Charles  Cohn,  for  appellant. 
John  Callahan,  for  respondent. 

PER  CURIAM.  It  nowhere  appearing  in  the  record  that  the  de- 
fendant is  ft  resident  within  the  jurisdiction  of  the  trial  court,  ftud 
the  judgment  having  been  attacked  upon  that  ground,  it  must  be 
reversed. 

Judgment  reversed,  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  eYeat 


FASGARELA  T.  MANELLO. 

(Supreme  Court,  Appellate  Term.  December  28,  1889.) 

Apfbal— Afpirhanob. 

A  Judgment  win  be  affirmed  on  appeal,  where  the  record  dlacloaea  a 
conflict  of  eridence  on  a  disputed  question  of  fact,  and  It  does  not  lytpear 
tbAt  any  objections  were  made  or  exceptions  tak^  to  the  reception  or 
rejection  of  evidence  by  the  trial  court,  or  that  Injustice  has  been  done. 

App«tl  from  municipal  court,  borough  of  Manhattan,  Second 
district 

Action  by  Ludivico  Pascarela  against  Angello  Manello.  From  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.  AlHrmed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAy  and  LEVE\- 
TRITT,  JJ. 

George  C.  D'Arcy,  for  appellant. 

Rowan  &  Creedon,  for  respondent  Italian  Emigrant  Aid  Soc. 

FREEDMAN,  P.  J.  The  record  in  this  case  discloses  nothing  but 
a  conflict  of  evidence  upon  a  disputed  question  of  fact  No  ob- 
jections were  made  nor  exceptions  taken  to  the  reception  or  ex- 
clusion of  any  of  the  testimony,  nor  does  it  appear  that  injustice 
has  been  done.    The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed,  with  costs.   All  concur. 
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FREEUAN  et  al.  v.  ABRAMSON. 
(Supreme  Court,  Appellate  Term.   December  28,  1899.) 

1.  PaBTNBRSHIP — PABTNBRSBIP  PbOFERTT — SaLE. 

A  sale  by  one  of  the  members  of  a  firm,  In  the  firm  name,  of  all  of  the 
firm  prop^ly,  wlthoat  the  knowledge  or  consent  of  the  other  memherB, 
and  for  a  purpose  not  within  the  scope  of  the  partnership,  and  not  in 
payment  of  a  tlrm  debt,  nor  In  the  regular  course  of  trade,  nor  as  security 
for  an  antecedent  firm  debt,  Is  Invalid, 
flb  Sahe— Aonoira — Parties— Nonjoinder. 

Under  Code  Otv.  Proc.  §  448,  providing  that,  if  a  party  who  baa  a  Joint 
Interest  In  a  cause  of  action  with  others  refuses  to  Join  as  a  party  plain- 
tiff, he  may  be  Joined  as  a  defendant,  an  action  by  two  of  the  members  of 
a  firm  to  recover  damages  for  the  conversion  of  partnership  property,  to 
which  a  third  member  Is  not  Joined  either  as  a  party  plaintiff  or  defendant, 
should  be  dismissed  where  defendant  sets  up  the  defect  of  parties  in  his 
answer. 

Appeal  from  municipal  cour^  borough  of  Manhattan,  first  dis- 
trict. 

Action  by  William  Freeman  and  another  against  Samuel  L 
Abramson,  one  of  the  marshals  of  the  city  of  New  York,  for  con- 
verBion.  From  a  ju^nnent  in  favor  of  the  plaintiffs,  defendant  ap- 
peals. Beversed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacIiEA^  and  LEYEX- 
TRITT,  JJ. 

Moses  Feltenstein,  for  appellant. 
Henry  0.  Botty,  for  respondents. 

FBEEDMA27,  P.  J.  The  facts  material  to  the  determination  of 
this  appeal  are  undisputed.  On  the  17th  day  of  November,  1898, 
the  plaintifFs  herein  and  one  Samuel  Meyer,  by  a  written  instru- 
ment, made  and  executed  by  them,  entered  into  a  co-partnership, 
and  engaged  in  the  business  of  cigar  dealers.  The  firm  occupied 
a  store  at  No.  221  Bowery,  in  the  city  of  New  York,  and  their  stock 
in  trade  consisted  of  cigars,  tobacco,  stationery,  etc.  On  the  24th 
day  of  December,  1898,  Meyers,  without  the  knowledge  or  consent 
of  his  co-partners,  and  in  the  firm  name,  executed  an  instrument 
in  writing,  by  which  he  purported  to  convey  all  the  stock  in  trade 
and  firm  property  to  one  Joseph  F.  Beische.  On  December  29, 1898, 
Reische  began  an  action  in  replevin  to  recover  possession  of  the 
property  claimed  to  have  been  purchased  by  him  of  Meyers,  in 
which  action  Meyers  was  the  sole  defendant  The  defendant  in  this 
action,  one  of  the  marshals  of  the  city  of  New  York,  thereupon  took 
possession  of  the  property  of  the  firm  of  Freeman,  Oakley  &  Mey- 
ers, by  virtue  of  the  requisition  issued  in  the  replevin  action  of 
Beische  against  Meyers.  The  present  action  was  then  brought 
against  the  marshal  by  Freeman  and  Oakley  for  the  wrongful  tak- 
ing, detention,  delivery,  and  conversion  of  the  property.  The  plain- 
tiffs, at  the  Joining  of  issue,  Yreee  met  by  the  allegation  interposed 
in  the  answw  that  there  was  a  defect  of  parties,  and  at  the  close 
of  the  plaintiffs'  case,  and  at  the  close  of  the  whole  case,  the  de- 
fendant's counsel  moved  to  dismiss  the  complaint  npon  the  ground 
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that  Meyers  should  have  been  made  a  party  plaintiff.  These  mo- 
tions were  denied,  and  exceptions  duly  taken  thereto.  The  testi- 
moDT  is  undisputed  that  the  properly,  for  the  full  value  of  which 
the  plaintiffs  had  a  judgment,  vaa  the  property  of  the  plaintiffs 
and  Meyers  jointly,  as  partners.  The  purported  sale  by  the  part- 
ner Meyers  of  all  tiie  partnership  property,  having  been  made  nei- 
ther for  purposes  within  the  scope  of  the  partnership,  nor  as  a 
transfer  of  partnership  effects  to  a  creditor  in  payment  of  a  debt, 
nor  as  an  assignment  of  firm  property  in  the  regular  course  of  its 
trade  and  business,  nor  as  security  for  an  antecedent  debt,  was  in- 
valid. Bender  v.  Hemstreet,  12  Misc.  Bep.  621,  34  N.  Y.  Sapp. 
423;  Welles  v.  March,  30  N.  Y.  344.  It  follows,  then,  that  Meyers 
should  have  been  made  a  party  plaintiff,  or,  in  case  of  his  refusal 
to  become  such,  a  party  defendant,  in  this  action  (section  448,  CJode 
C^v.  Proc),  and,  he  not  having  been  made  a  party,  the  motion  to 
dismiss  the  complsdnt  for  that  reason  shonld  have  been  granted. 
Judgment  reversed,  with  costs.  All  concnr. 


MONTGOMBRT  r.  LABJING. 
(Supreme  Court.  Appellate  Term.  December  28,  iSQO.) 

L  Bailment— BssTADRANTa. 

A  customer  at  a  restaurant  bung  hia  overcoat  on  a  hook  In  a  post  near 
his  table,  without  calling  attention  of  tbe  proprietor  or  employte  to  It, 
and  shortly  after  It  was  missing.  The  cnetoiner  conU  not  say  'ttiat  hla 
waiter  saw  the  overcoat.  Jield  not  to  show  a  bailment,  maUnt;  tiie  res- 
taurant keeper  llaUe  for  the  loss. 

SL  Sahb— Nbgliobnce. 

Defendant  bad  kept  a  restaurant  for  15  yeara,  perBonally  superrlslng  it. 
and  allowing  no  suspicious  characters  to  enter.  There  was  a  place  behind 
the  cashier's  desk  for  the  care  of  property  of  customers  that  migbt  be 
turned  over  for  safe-keeping.  Plaintiff  had  visited  the  place  for  six 
months,  but  did  not  place  his  overcoat  in  the  proprietor's  custody,  though 
he  admitted  he  might  hare  seen  another  guest  place  his  sample  caae 
there.  Held  not  to  show  want  of  ordinary  care  the  proprietor,  eutitlins 
plaintiff  to  recover  for  tbe  loss  of  his  overcoat. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Tliird  dis- 
trict 

Action  by  Marcus  W.  Montgomery  against  John  Ladjing.  From 
a  jndgment  for  plaintiff,  defendant  appeals.  Beversed. 
Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAK  and  LBYEN- 

TKITT,  JJ. 

Jas.  Edw.  QraybiU,  for  appellant 
Alger  &  Simpson,  for  respondent 

FREEDMAN,  P.  J.  This  action  was  brought  by  the  plaintiff  to 
recover  the  value  of  an  overcoat  lost  in  a  restaurant  kept  by  de- 
fendant, while  the  plaintiff  was  upon  the  premises  as  a  customer. 
At  the  trial  the  plaintiff  had  judgment,  and  the  defendant  ap- 
pealed. Tbe  defendant  was  not  shown  to  be  an  innkeeper,  but 
merely  a  restaurant  keeper.   As  such,  he  cannot  be  subjected  to 
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the  liabilities  of  an  innkeeper.  Story,  Bailm.  475.  In  Carpenter  y. 
Taylor,  1  Hilt.  193,  it  was  held  that  a  person  who  enters  a  restau- 
rant to  procure  a  meal  or  refreshments  is  not  to  be  deemed  a  guest 
or  traveler,  entitled  to  the  protection  which  the  law  gives  against 
innlieepers.  In  Buttman  v.  Dennett,  9  Misc.  Rep.  462,  30  N.  Y. 
Supp.  247,  it  was  held  that  a  restaurant  keeper  in  whose  custody 
wraps  and  other  articles  of  wearing  apparel  have  been  temporarily 
placed  for  safe-keeping  is  liable  as  a  bailee.  This  liability  has  been 
enforced  where  a  waiter  took  the  hat  and  coat  of  a  customer  when 
he  entered  the  restaurant  and  seated  himself  at  a  table.  Apple- 
ton  V.  Welch,  20  Misc.  Rep.  343,  45  N.  Y.  Supp.  751.  But  in  Simp- 
son T.  Rourke,  13  Misc.  Rep.  230,  34  N.  Y.  Supp.  11,  it  was  held 
that  a  restaurant  keeper  is  not  an  insurer  of  the  effects  of  cus- 
tomers who  may  have  accepted  the  invitation  held  out  by  him,  but, 
at  most,  is  required  to  use  only  the  ordinary  care  called  for  by  the 
circumstances.  In  that  case  the  plaintiff  had  not  placed  his  over- 
coat in  the  physical  custody  of  the  defendant  or  his  servant,  but 
had  it  removed  after  having  selected  a  seat,  and  personally  placed 
it  on  a  rack,  and  it  was  therefore  held  that  the  question  merely 
was  as  to  the  sufQciency  of  the  general  supervision  exercised  over 
the  restaurant  for  the  protection  of  customers'  property  placed 
therein,  and,  it  not  appearing  that  the  size  of  the  restaurant  or  any 
special  conditions  called  for  greater  vigilance  than  was  actually 
exercised,  the  judgment  in  favor  of  the  defendant  was  affirmed. 
It  is  not  necessary  to  multiply  citations.  The  cases  already  cited 
sufficiently  show  the  principles  upon  which  the  liability  of  a  res- 
taurant keeper  for  the  loss  of  personal  property  of  a  customer  de- 
pends. As  to  the  other  cases  directly  affecting  restaurant  keepers 
which  may  be  found  in  the  books,  it  will,  on  examination,  be  found 
that  each  of  them  depends  upon  an  application  of  one  or  the  other 
of  the  principles  already  stated  to  the  peculiar  facts  of  the  case. 

Analogous  cases,  in  which  the  defendants  had  other  occupations, 
may  throw  some  additional  light  on  the  question  under  what  cir- 
cumstances a  restaurant  keeper  is  or  is  not  held  liable,  but  none 
of  them  is  opposed  to  what  has  already  been  said.  Bird  v,  Ever- 
ard,  4  Misc.  Rep.  104,  23  K.  Y.  Supp.  1008,  in  which  case  the 
defendant  was  the  proprietor  of  a  Russian  and  Turkish  bathing 
establishment,  was  decided  upon  the  theory  that  from  the  evidence, 
and  especially  from  the  very  nature  of  the  accommodations  afford- 
ed by  defendant's  establishment,  it  seemed  clear  that  while  plain- 
tiff was  absent  from  the  room  assigned  to  him  for  the  purpose  of 
disrobing,  and  in  the  bath  in  another  part  of  the  establishment,  his 
apparel  left  in  the  room  assigned  to  him  was  in  defendant's  keep- 
ing; that  the  assignment  of  the  room  for  the  purpose  of  disrobing 
was.  in  effect,  a  representation  by  the  defendant  that  he  would  as- 
sume the  custody  of  plaintiff's  apparel  at  that  place;  that  having 
received  the  sum  demanded  of  plaintiff  for  the  privilege  of  the  bath, 
and  assumed  the  custody  of  plaintiff's  apparel  while  the  latter  was 
enjoying  the  privilege,  defendant  became  a  voluntary  custodian  of 
plaintiff^s  apparel  for  profit,  and  was  bound  to  exercise  due  care  to 
goard  it  against  loss  or  theft  by  others  having  access  to  defend- 
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anfs  establishment  with  his  permission;  that  the  conclasion  was 
irresistible  that  the  loss  or  theft  of  plaintiff's  overcoat  could  have 
been  prevented  if  defendant  had,  in  view  of  the  indiscriminate  ad- 
mission of  persons  to  hiseatablishmentjemployed  one  or  more  compe- 
tent persons  to  guard  against  such  occurrences;  that  his  omission  to 
do  so  was  want  of  ordinary  care,  and  his  want  of  ordinary  care 
was  negligence.  On  the  other  hand,  it  was  held  in  Schneps  t. 
Strum,  26  Misc.  Bep.  168,  51  N.  Y.  Supp.  140,  that  the  proprietor 
of  a  flve-cent  bathing  house,  having  a  bathing  tank  used  in  common 
by  all  customers,  and  under  the  general  supervision  of  a  manager, 
who  patrolled  the  place,  was  not  liable  to  a  regular  weekly  bather, 
who  placed  his  clotiies,  as  usual,  upon  a  bench  in  the  bathing  room, 
for  the  loss  of  jewelry  and  money  which  he  left  in  his  clothes  while 
he  was  taking  a  bath;  that,  under  the  circumstances,  the  proprietor 
had  fully  performed  such  duties  towards  his  customers  as  he  had 
undertaken  to  perform;  and  that,  moreover,  the  failure  of  the 
bather  to  deposit  his  valuables  with  the  proprietor,  as  he  might 
have  done  and  had  done  before,  constituted  contributory  negligence 
on  bis  part.  So,  in  Fattison  v.  Hammerstein,  17  Misc.  Hep.  37i>. 
39  N.  Y.  Supp.  1039,  a  judgment  against  the  defendant  was  re- 
versed on  the  ground  that  the  manager  of  a  theater,  in  the  absence 
of  a  special  agreement,  is  not  an  insurer  of  the  property  of  a  pa- 
tron, though  it  consists  of  apparel  which  is  usually  laid  aside  by 
him  while  attending  the  play,  and  is  not  responsible  for  a  theft 
thereof  while  it  is  hanging  on  a  hook  in  the  box  occupied  by  the 
patron,  unless  such  patron  clearly  establiahes  that  the  defendant 
or  his  servants  have  been  guilty  of  negligence  or  a  wrongful  act. 
In  Bunnell  v.  Stem,  122  N.  Y.  539,  25  N.  E.  910,  10  L.  R  A.  481. 
which  is  a  leading  case,  the  material  facts  were  substantially  as 
follows:  The  defendants  were  the  proprietors  of  a  retail  store  in 
which  there  was  a  department  for  the  sale  of  ready-made  cloaks, 
which  was  provided  with  mirrocB  for  the  use  of  customers  who 
might  desire  to  try  the  cloaks  on.  Plaintiff  desired  to  buy  a  cloak, 
and  to  try  it  on,  and  for  that  purpose  necessarily  took  off  her  cloak. 
There  being  no  other  place  to  put  it,  she  laid  it  on  a  counter  direct- 
ly in  front  of  a  clerk,  and  near  a  mirror  in  front  of  which  the  clerk 
or  saleswoman  who  was  waiting  upon  her  stood  with  one  of  the 
defendants'  cloaks  to  have  her  try  it  on,  which  she  did.  She  did 
not  ask  and  was  not  told  where  to  put  her  cloak.  The  clerk  or 
saleswoman  who  was  waiting  upon  her  and  another  at  the  counter 
observed  her  as  she  laid  it  down,  but  neither  said  anything.  After 
trying  on  defendants'  cloak,  plaintiff  went  to  get  her  own,  but  it 
could  not  be  found.  The  clerk  or  saleswoman  who  waited  upon  the 
plaintiff  testifled  that  customers,  under  such  circumstances,  placed 
their  cloaks  on  chairs  and  where  it  was  most  convenient  for  them, 
and  that  she  paid  no  attention  to  garments  removed  in  order  to  try 
on  others.  And  it  further  appeared  that  no  notice  had  been  given 
to  plaintiff,  either  directly  or  indirectly,  as  to  where  she  should 
put  her  cloak,  and  that  no  instruc-tions  had  been  given  by  the  de- 
fendants to  their  clerks  aR  to  the  disposition  of  garments  removed 
by  customers  in  ordei*  to  try  on  those  offered  for  sale.   Upon  these 
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facts,  it  was  held  that  the  defendants,  as  voluntary  custodians  for 
profit  to  themselves,  were  bound  to  use  some  care  for  plaintifTs 
property,  which  she  had  necessarily  laid  aside  by  defendants'  im- 
plied invitatioii;  tiiat  the  evidence  showed  an  omission  to  exercise 
this  care;  and  that,  therefore,  they  were  prc^ierly  held  liable  by 
the  trial  court  From  the  report  of  the  case  of  McAllister  v. 
Simon,  27  Misc.  Bep.  214,  57  N.  Y.  Supp.  733,  it  appears,  however, 
that  this  doctrine  of  constnictive  custody  by  a  storekeeper  of  gar- 
ments temporarily  and  necessarily  laid  aside  will  not  be  extended 
beyond  the  time  necessary  to  enable  a  customer  to  be  fitted  or  to 
complete  the  purchase.  In  that  case  a  customer,  without  the  re- 
quest of  or  notice  to  the  storekeeper,  had  placed  her  jacket  over 
her  purse  on  a  table  in  a  fitting  room,  and  had  then  voluntarily  left 
the  room,  until  notified  by  the  forewoman  to  re-enter  for  the  pur- 
pose of  being  fitted,  and  in  the  meantime  her  purse  was  stolen. 
Upon  these  facts,  it  was  held  that  the  customer's  negligence  pre- 
cluded a  recovery. 

The  rule  to  bfe  deduced  from  all  these  cases  therefore  is  that,  be- 
fore a  restaurant  keeper  will  be  held  liable  for  the  loss  of  an  over- 
coat of  a  customer  while  such  customer  takes  a  meal  or  refresh- 
ments, it  must  appear  either  that  the  overcoat  was  placed  in  the 
physical  custody  of  the  keeper  of  the  restaurant  or  his  servants,  in 
which  case  there  is  an  actual  bailment,  or  that  the  overcoat  was 
necessai^  laid  aside  under  circumstances  idiowing,  at  least,  notice 
of  the  fact  and  of  such  necessity  to  the  ke^r  of  the  restaurant 
or  his  servants,  in  which  case  there  is  an  implied  bailment  or  con- 
structive custody,  or  that  the  loss  occurred  by  reason  of  the  insufB- 
ciency  of  the  general  supervision  exercised  by  the  keeper  of  the 
restaurant  for  the  protection  of  the  property  of  customers  temporarily 
laid  aside.  After  all,  each  case  must  largely  depend  upon  its  par- 
ticular facts  and  circumstances;  for  it  is  well  known  that  there 
are  all  kinds  of  restaurants.  In  some  of  them  good  taste  and  eti- 
quette require  that  a  customer  should  take  his  hat  and  overcoat 
off  while  taking  a  meal,  while  in  others,  especially  the  so-called 
"quick-lunch"  establishments,  customers  frequently  remove  neither 
hat  nor  overcoat.  In  the  case  at  bar  the  testimony  on  the  part  of  the 
plaintiff  is  to  the  effect  that,  on  the  day  of  the  loss,  the  plaintiff 
entered  the  restaurant  kept  by  the  defendant  with  a  party  of  friends, 
and  removed  his  overcoat,  which  was  a  light  spring  overcoat;  that 
he  hung  it  on  a  hook  fixed  to  a  post  near  the  table  at  which  he  seated 
himself;  that  the  attention  of  neither  the  defendant  nor  of  any  of 
his  employ*^  was  called  to  the  coat  in  any  way;  and  that  some 
15  minutes  later  the  coat  was  missing.  The  plaintiff  testified  that 
he  would  not  say  that  the  waiter  who  waited  on  him  ever  saw  the 
overcoat.  It  was  not  shown  how  the  loss  occurred.  These  facts 
do  not  establish  an  actual  bailment:  for,  as  stated  in  Schouler,  Bailm. 
i!§  1,  3,  9,  21,  a  bailment  implies  the  delivery  of  a  chattel,  and,  to 
subject  one  to  liability  qs  a  bailee,  it  is  a  constituent  element  that 
he  had  voluntarily  assumed  or  retained  the  custody  of  the  chattel 
alleged  to  have  been  bailed.  Tliere  was  not  even  an  implied  bail- 
ment or  constructive  custody  on  the  theory  that  the  overcoat  was 
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necessarilj-  removed  nnder  circumBtances  whicli  gave  notice  of  mch. 
fact  and  of  the  necessity  to  the  defendant  or  his  servants.  The 
plaintiff  seems  to  have  been  conscious  of  the  necessity  of  proving 
tliat  the  defendant  had  assumed  the  custo^  of  the  overcoat,  for  in 
his  biU  of  particulars  he  alleges  his  cause  of  action  to  be  "failare 
of  defendant  to  exercise  jKroper  and  lawful  care  of  said  coat  while 
the  same  was  in  his  care  and  custody,"  bnt  he  utterly  failed  to  show 
euch  assamption  of  castody. 

Neither  actoal  nor  implied  bailment  or  constructive  custody  hav- 
ing been  established,  it  remains  to  be  seen  whether  the  plaintiff 
sufficiently  proved  negligence  on  the  part  of  the  defendant  in  the 
general  supervision  exercised  over  the  restaurant,  such  as  it  was, 
for  the  protection  of  customers'  property  in  general.  The  burden 
of  proof  upon  this  point  was  upon  the  plaintiff;  for  it  is  only  in  the 
case  of  a  bailment  that  t^e  burden  is  cast  upon  a  bailee  to  account 
for  the  loss  of  the  goods.  But  the  plaintiff  rested  his  case,  upon 
this  point,  upon  the  bare  fact  of  the  loss.  The  defendant,  on  the 
other  hand,  testifled,  and  it  was  not  disputed,  that  he  had  kept 
a  restaurant  for  the  past  15  years;  that  this  was  the  first  loss  that 
had  ever  occurred  in  his  establishment;  that  the  plaintiff  had  visited 
the  place  for  about  six  months  prior  to  the  date  of  the  loss;  that 
he  (the  defendant)  gave  his  personal  attention  and  supervision  to 
the  restaurant,  and  allowed  no  suspicious  characters  to  enter;  and 
that  there  was  a  place  immediately  behind  the  cashier's  desk  re- 
served for  the  care  of  the  property  of  customers  that  might  be  given 
to  him  or  to  his  employ^  for  safe-keeE^ng.  The  plaintiff  admitted 
that  in  this  place  he  "may  have  seen  one  of  the  other  fellows  leave 
a  sample  case.'*  Upon  the  whole  case,  it  did  not  appear  that  tiie 
size  of  the  restaurant,  or  any  special  conditions  therein,  called  for 
greater  vigilance  than  was  actually  exercised,  and  the  i^aintiff 
wholly  failed  to  show  failure  on  the  part  of  the  defendant  to  exer- 
cise ordinary  care  in  the  general  management  of  his  establishment. 
In  every  aspect  of  the  case,  therefore,  the  defendant  is  entitled  to  a 
reversal  of  the  judgment  against  him. 

Judgment  reversed,  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event.    All  concur. 


KlltWIX  V.  MALONB. 

(Sapreme  Ooart,  Appellate  Division,  Third  Department  November  15.  1880.) 

1.  Pleading — Vahiance — Conversion. 

Where  a  complaint  allegea  that  defendant  undertook  the  management  of 
the  affairs  of  plaintiffs  intestate,  who  was  Insane,  and  procured  from  her 
orders  on  bankB  for  her  deposits  tberein,  on  whlcli  he  drew  from  emcb 
bonks  all  ber  mone^,  but  never  paid  the  some  to  her  or  to  the  plaintiff,  tlie 
charge  of  the  complaint  Is  for  fraudulent  conversion;  and  on  proof  that 
defendant  drew  sucb  moner  at  the  request  of  plalntifl'B  Intestate,  and  paid 
the  same  over  to  ber.  there  can  be  no  recovecy  on  the  ground  that  defend- 
ant did  not  exerdae  reasonable  care  and  prudence  In  taming  tbe  sanw  one 
to  her. 
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9.  Bdodtoiu  and  Admikktratoim— PLEADiKGa— Limitbd  Lbttebs— Evtdxncb. 
Proof  that  limited  letters  of  administration  were  granted  to  tbe  idalntlS 
under  Oode  Cly.  Proc.  {  2664,  providing  that,  where  a  rl^t  of  action  is 
granted  to  an  executor  or  administrator  by  law,  the  surrogate  may,  in 
bis  discretion,  accept  modified  security  and  issue  letters  limited  to  tbe 
prosecution  of  such  action,  will  not  sustain  an  allegation  in  tbe  complaint 
that  unrestricted  letters  were  granted  to  the  plaintiff,  so  as  to  authorise 
plaintiff  to  maintain  an  action  not  designated  by  the  letters. 

Appeal  from  trial  term,  Rensselaer  county. 

Action  by  Margaret  Kirwin,  as  administratrix  of  the  estate  of 
Julia  Looney,  deceased,  against  Thomas  J.  Malone,  for  the  fraud- 
ulent conversion  of  money.  Judgment  for  plaintiff.  Defendant 
appeals.  Reversed.   

Argued  before  PARKER,  P.  JJ,  and  lANDON,  HEBBIGK,  PUT- 
NAM, and  MERWIN,  JJ. 

John  T.  Norton,  for  appellant 

James  B.  Egan  and  Lansing  &  Holmes,  for  respondent 

LANDON,  J.  The  main  question  presented  upon  this  appeal  is 
whether  the  recovery  against  the  defendant  is  upon  the  cause  of 
action  stated  in  the  complaint.  We  think  it  is  upon  a  substantially 
different  cause  of  action.  After  alleging  that  Julia  Looney  died 
September  7,  1897,  intestate,  and  plaintiff's  subsequent  appointment 
as  administratrix,  the  complaint  alleges  that  Julia  Looney,  prior  to 
and  at  the  dates  hereinafter  stated,  had  on  deposit  in  the  National 
Bank  of  Troy  ¥3,594.68,  and  f3,000  in  the  Troy  Savings  Bank;  that 
she  was  old,  feeble,  incompetent,  and  insane;  that  the  defendant 
assumed  to  look  after  her  affairs,  and  did  so,  caring  for  her  per- 
sonal wants,  and  acting  as  her  agent  and  trustee  in  respect  of  her. 
money  and  property;  that  March  15,  1897,  when  she  was  incom- 
petent, he  procured  from  her  her  order  on  the  National  Bank  of  Troy 
for  her  deposit  therein,  and  drew  therefrom  the  amount  thereof, 
namely,  f3,594.68,  and  nevei:  accounted  to  her  for  the  same,  "or,  if 
he  did,  it  was  when  she  was  insane,  and  unfit  to  transact  any  busi* 
ness  or  receive  such  moneys,  which  fact  was  well  known  to  the 
defendant  at  the  time*';  that  he  never  paid  anch  mon^,  or  any 
part  thereof,  to  her  nor  to  the  plaintiff;  that,  upon  another  order 
given  by  her  to  him  when  she  was  insane,  August  26,  1897,  on  the 
Troy  Savings  Bank,  he  drew  f3,052.56  therefrom  on  that  day,  and 
kept  the  money  himself ;  that  plaintiff  demanded  such  moneys  from 
defendant,  and  he  refused  to  pay  them  to  her.  The  defendant,  by 
his  answer,  admits  that  he  drew  the  money  from  tbe  banks  upon 
orders  given  to  him  by  Julia  Looney,  and  alleges  that  he  did  so  at 
her  request;  that  he  thereupon  delivered  the  same  to  her;  and  de- 
nies the  other  allegations  of  the  complaint  above  set  forth. 

The  complaint  thus  charges  the  defendant  with  defrauding  Mrs. 
Looney,  and  converting  her  money  to  his  own  use.  The  allega- 
tions in  the  complaint  as  to  her  insanity  and  incapacity,  and  the 
defendant's  assumption  to  act  as  her  agent  or  trustee,  are  parts  of 
the  specification  of  the  incidents  of  the  fraud,  and  the  manner  in 
which  the  defendant  accomplished  it   As  to  the  first  cause  of  ac- 
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tion,  this  charge  is  stated  in  an  alternative  form;  but  the  alterna- 
tive, namely,  that,  "if  he  did  [account],  it  was  when  she  was  in- 
sane," and  he  knew  it,  is  followed  by  the  charge  that  the  defend- 
ant kept  the  money, — thus  suggesting  the  accounting  as  a  fraudu- 
lent means  in  aid  of  defendant's  conversion,  or  as  an  attempt  to 
conceal  it.  The  second  cause  of  action  contains  no  such  alterna- 
tive allegation,  but  is  a  charge  of  conversion  by  direct  means. 

The  course  of  the  trial  and  the  instructions  of  the  court  to  the 
jury  present  the  question,  under  the  ample  exceptions  of  the  de- 
fendant, whether  he  has  not  been  cast  in  damages  upon  a  case  sab- 
stantially  at  variance  with  the  one  charged  against  him  in  the  com- 
plaint. Evidence  was  given  on  the  trial  tending  to  show  that  Mrs. 
Looney  had  senile  dementia,  and  was  incompetent  to  understand  or 
manage  her  affairs;  that  she  was  living  as  a  tenant  in  a  house  of 
defendant,  who  interested  himself  in  her  alTairs  and  acted  for  her. 
The  defendant  offered  evidence  tending  to  show  that  her  mental 
capacity  was  good.  Se  proved  by  one  witness  his  delivery  of  a 
large  amount  of  money  in  bundles  of  bills  to  Mrs.  Looney  on  the 
date  of  her  order  on  the  National  Bank  of  Troy,  and  by  another 
witness  like  payment  to  her  on  the  date  of  the  order  on  the  Troy 
Savings  Bank.  In  the  course  of  the  trial,  the  defendant  objected  to 
the  evidence  tending  to  show  the  insanity  of  Mrs.  Looney  as  imma- 
terial, under  the  issues.  A  colloquy  then  ensued  between  the  court 
and  counsel,  in  which  the  defendant's  counsel  asked  that  the  plain- 
tiffs counsel  should  elect  and  state  which  of  the  three  alleged  causes 
of  action  he  relied  upon, — whether  for  money  had  and  received,  for 
conversiqn,  or  for  fraud.  Coimsel  for  plaintiff  disclaimed  fraud,  but 
claimed  to  recover  for  money  had  and  received  by  defendant  while 
acting  for  Mrs.  Looney  when  she  was  insane,  and  contended  that, 
if  she  was  insane,  the  defendant  had  no  right  to  draw  her  money, 
but,  if  he  did,  he  had  no  right  to  deliver  it  to  her,  he  knowing  her 
insanity,  and  therefore  was  liable,  whether  he  paid  it  to  her  or  not. 
and  said  they  did  not  propose  to  trace  the  money  beyond  the  de- 
fendant; that  the  action  was  for  money  wrongfully  received.  The 
court  said: 

"Their  [the  plaintiff's]  theory  is  that  the  defendant  Is  acOng  as  tmstee.  not 
under  the  order  of  the  court,  but  voiuntarily,  of  the  estate  of  the  lunatlf'. 
While  so  acting,  he  received  property  of  the  lunatic,  and  now  ia  called  upon  to 
account  for  It   I  will  overrule  the  objection. ' 

The  defendant  excepted,  and  said; 

"In  the  aspect  the  case  has  assumed  now,  I  move  to  dismiss  the  complaint, 
on  the  ground  that  It  Aoea  not  state  fiicts  sufficient  to  state  a  cause  of  action." 

The  motion  was  denied.    The  trial  proceeded  upon  this  theoiy. 

In  charging  the  jury,  the  learned  trial  judge  said : 

"Her  [the  plaintiff's]  theory  Is  that  at  that  time  when  the  defendant  drew 
the  moneys  he  was  acting  In  a  general  way  for  Julia  Looney  in  the  manage, 
ment  of  her  affairs,  knowing  her  to  be  Incapable  of  the  management  of  ber  own 
affairs,  and  tliat  by  reason  of  his  Imprudence — his  want  of  due  care  which 
he  owed  to  Julia  Looney  ae  trustee  in  the  management  of  her  affairs — these 
moneys  were  lost  to  her  and  to  her  estate;  •  •  •  and  It  Is  only  upon  tiiat 
theory  can  the  plaintifl  recover." 
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The  learned  judge  then  instructed  the  jury  that  their  verdict  de- 
pended upon  the  foUowiug  questionB:  (1)  Whether  Julia  Looney  at 
the  time  of  the  transactions  was  in  fact  incapable  of  the  manage- 
ment of  her  affaire.  (2)  Whether  the  defendant  knew  it,  or  reason- 
ably ought  to  have  known  it.  (3)  Whether  the  defendant  under- 
took;  as  a  Relf-imposed  task,  the  management  of  her  affairs.  If  the 
jury  should  find  any  of  these  questions  in  the  negative,  the  defend- 
ant was  not  liable.  (4)  If  the  jury  should  And  these  questions  in 
the  affirmative,  then  tiiey  should  dietermine  whether  the  defendant 
exercised  reasonable  care  and  prudence  in  respect  to  the  disposition 
of  the  moneys,  whatever  that  disposition  was,  an^  if  he  did  not, 
whether  the  money  was  thereby  lost.  If  he  did,  he  was  not  liable, 
although  the  money  was  lost;  if  he  did  not,  he  was  liable  for  the 
loss.  The  learned  judge  also  instructed  the  jury  to  determine 
whether  the  defendant  did  in  fact  deliver  the  moneys  to  Julia  Looney. 
He  spoke  of  this  fact  as  important,  but  he  expressly  declined  to 
hold  that  such  delivery  would  relieve  the  defendant  from  liability, 
and  refused  to  chaige  that  the  burden  was  i^ton  the  plaintiff  to 
show  that  the  defendant  did  not  return  these  moneys  to  Mrs.  Looney. 
He  was  asked  and  refused  to  charge  that,  as  the  complaint  did  not 
charge  the  defendant  with  negligence,  the  plaintiff  could  not  re- 
cover upon  that  ground. 

The  jury,  upon  the  theory  on  which  the  case  was  tried  and  under 
these  instructions,  could  find  against  the  defendant,  notwithstand- 
ing they  should  find  that  the  defendant  in  good  faith  delivered  to 
Mrs.  Looney  the  money,  if  they  should  also  find  that  she  was  at  the 
time  in  fact  incapable  of  managing  her  affairs,  although  the  defend- 
ant did  not  know  it^  if  the  jury  ^ould  believe  that  he  reasonably 
ought  to  have  known  It.  No  such  case  is  stated  in  the  complaint. 
In  both  cases  conversion  is  charged.  In  both  cases  a  known  wrong 
is  charged;  not  a  negligent  performance  of  an  assumed  duty;  not 
such  imprudence  in  its  discharge  as  amounts  to  a  constructive  wrong. 
The  defendant's  attempt  to  meet  the  charge  of  conversion  by  prov- 
ing a  delivery  of  the  money  to  Mrs.  Looney  was,  in  effect,  put  aside 
as  not  important.  The  jury  were  permitted  to  find  that  he  ought 
to  have  known  better  than  to  draw  the  money,  or,  having  drawn  it, 
than  to  deliver  it  to  her;  that,  if  he  supposed  her  a  competent  per- 
son, he  wrongfully  lacked  the  intelligence  be  should  have  possessed. 
It  is  true  Hie  court  instructed  the  jury,  at  the  request  of  the  de- 
fendant, that,  if  he  delivered  the  money  to  Mrs,  Looney,  he  was 
not  required  to  show  what  afterwards  became  of  it.  But  the  plain- 
tiff showed  that  it  could  not  be  found  or  traced  after  Mrs.  Looney's 
death,  and  thereupon  the  jury  were  permitted  to  infer  that  it  was 
lost  because  of  defendant's  delivery  of  it  to  her.  It  is  well  settled 
that  no  judgment  can  be  given  in  favor  of  the  plaintiff  on  grounds 
not  stated  in  his  complaint.  The  plaintiff  must  recover  upon  the 
cause  of  action  he  states  or  not  at  all.  Beed  v.  McOonnell,  133  K. 
T.  425,  31  N.  E.  22;  Traesdell  v.  Sarles,  104  N.  Y.  164,  10  N.  E.  139; 
King  v.  MacKclIar,  94  N.  Y.  317.  It  is  true  that  a  variance  between 
the  allegations  and  the  proofs  is  not  material,  unless  it  actually 
misleads  the  adverse  party  to  his  prejudice;  but,  where  the  allegar 
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tion  is  unproved  in  its  entire  scope  and  meaning,  it  is  not  a  case 
of  variance,  but  of  failure  of  proof.  Code,  §§  539,  541.  It  may  be 
conceded  that  if  the  defendant  retained  the  custody  of  the  money 
with  an  honest  intent  to  protect  Mrs.  Looney,  and  afterwards  re- 
fused to  deliver  it  to  her  representative,  that  the  variance  between 
the  charge  in  the  complaint  and  proof  to  such  effect  wonld  not  be 
fatal.  Bnt  anch  a  variance  in  not  before  ns.  It  is  not  fonnd  tiAt 
he  kept  the  money  or  converted  it,  and  this  is  the  gravamen  of  the 
complaint 

Whether  the  decedent  was  incapable  of  managing  her  affairs 
was  sharply  contested  upon  the  trial.  The  evidence  might  justify 
the  jury  in  finding  her  insane,  and  not  justify  the  finding  that  the 
defendant  knew  it  or  believed  it.  When  he  dealt  with  her,  he  dealt 
upon  his  own  judgment  and  acted  upon  appearances.  She  was  un- 
der no  judicially  declared  disability,  and  It  ia  a  hard  rnle»  in  a  close 
case,  that  permits  a  subsequent  verdict  to  overreach  the  prwump- 
tion  of  sanity,  and  therefore  to  impute  to  the  defendant,  as  a  wrong, 
constructive  knowledge  of  a  fact  which  remains  unknown  until  the 
jury  subsequently  declares  it.  Insurance  Co.  v.  Hunt,  79  N.  Y. 
541.  We  do  not  say  that  such  a  case  may  not  exist,  but  we  do  say 
that,  when  the  plaintiff  relies  upon  such  a  case,  he  should  state 
it  in  his  complaint,  and  not  a  substantially  different  case.  Here 
the  charge  is  of  fraudulent  conversion,  the  defendant  the  more  read- 
ily accomplishing  it  becanse  his  victim  was  an  incompetent  per- 
son. The  recovery  against  him  was  permitted  because  the  jury 
were  required  to  find  no  more  than  that  the  money  was  lost  be- 
cause the  defendant  was  a  good-natured,  intermeddling  assistant  of 
a -feeble  old  woman  whom  he  negligently  assumed  to  be  competent, 
when,  if  he  had  been  as  wise  and  careful  as  he  reasonably  might 
and  should  have  been,  he  would  have  known  better.  61  other 
words,  that  the  defendant  is  adjudged  liable  because  of  the  con- 
sequential loss  resulting  from  his  kindly-intended,  but  unfortunate, 
assistance;  and  this,  under  a  charge  of  intentional  active  wrong. 
Under  the  charge  of  being  a  knave,  he  cannot  be  convicted  of  be- 
ing a  fool. 

The  defendant  also  insists  that  the  plaintiff  has  not  the  right  to 
maintain  this  action.  The  complaint  alleges  that  "letters  of  ad- 
ministration upon  the  goods,  chattels,  and  credits  of  said  Julia 
Looney,  deceased,  were  duly  issued  and  granted  by  the  surrogate 
of  Bensselaer  county'^  to  the  plaintiff.  The  answer  denies  knowl- 
edge or  information  sufficient  to  form  a  belief  respecting  such  alle- 
gation. The  evidence  is  the  production  of  the  letters  of-  admin- 
istration, with  the  recital:  "They  are  in  the  usual  form  of  limited 
letters  of  administration  provided  for  in  section  2664  of  the  Code 
of  Civil  Procedure,  under  which  provision  they  were  issued."  Sec- 
tion 2664  provides :  "But  where  a  right  of  action  is  granted  to  an 
ocecutor  or  administrator  by  special  provision  of  law,  if  it  appears 
to  be  impracticable  to  give  a  bond  sufficient  to  cover  the  probable 
amount  to  be  recovered,  the  surrogate  may  in  his  discretion  ac- 
cept modified  security  and  issue  letters  limited  to  the  prosecution 
of  such  action."  It  is  obvious  that  the  allegation  of  the  complaint 
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is  not  sustained  by  the  evidence.  The  allegation  is  of  nnrestricted 
letters,  or,  at  least,  is  broad  enough  to  permit  evidence  of  such 
letters.  The  proof  is  of  letters  limited  to  the  prosecution  of  a  right 
of  action  granted  to  an  executor  or  administrator  by  special  pro- 
vision of  law.  This  action  is  not  of  this  character,  and  therefore 
the  plaintiff's  right  to  maintain  it,  although  alleged,  is  not  shown. 
TVe  are  cited  to  Martin  t.  Ballroad  Ca,  92  N.  Y.  TO,  which  arose 
before  the  enactment  of  this  provision  of  section  2G64  of  the  Code 
above  quoted.  It  was  there  held  that  the  snrrogate,  under  the  au- 
thor!^ given  him  by  the  Bevised  Statutes  to  grant  letters  testa- 
mentary and  of  administration,  and  to  direct  and  control  and  set- 
tle the  accounts  of  administrators,  itad  power  to  issue  letters  of  ad- 
ministration limited  to  authority  to  prosecute.  It  was  couceded, 
however,  that  the  surrogate's  authority  and  jurisdiction  must  be 
found  in  the  statute.  We  now  find  in  the  provision  of  section  2664 
his  authority  to  issue  limited  letters,  and  the  case  is  specified  in 
which  he  can  do  so,  and  to  what  ertent  the  limitation  may  exist 
His  authority  to  issue  general  letters,  given  by  statute,  is  supple- 
mented by  a  specification  of  his  authority  to  issue  limited  letters, 
and  what  the  limitation  shall  be.  As  the  whdie  authority  is  stat- 
utory, and  the  case  is  provided  for,  we  cannot  extend  the  provision, 
or  infer,  as  in  Martin  v.  Railroad  Co.,  supra,  that  the  greater  power 
included  every  form  of  the  less.  It  follows  that  the  authority  al- 
leged in  the  complaint  to  bring  this  action  was  not  proved. 

Judgment  and  order  revers^,  new  trial  granted,  costs  to  abide 
the  event.  All  concur. 


ALMOND  T.  HART  et  aL 
(Supreme  Oonrt,  Appellate  Division,  Fourth  Department   December  29,  1809.) 

Statctb  of  Phauds — Contract  to  Pat  Debt  of  Another. 

Wbere  owners,  who  were  building  a  house,  promised  laborers,  employed 
by  a  contractor  to  work  thereon,  that  the  owners  would  see  that  the 
laborers  should  be  paid  on  their  continuing  to  work,  which  they  did,  and 
the  owners  subsequently  made  part  payments  to  the  laborers  for  their 
serrlces,  the  owners  were  liable  for  the  laborers*  services,  as  the  contract 
with  them  was  an  original  undertaking,  and  was  not  d^toident  upon  the 
original  coiitractor*B  eallure  to  pay  the  laboren»  within  the  statute  of  frauds. 

McLennan,  3^  dissenting. 

Appeal  from  trial  term,  Jefferson  connty. 

Action  by  John  Almond  against  William  Hart  and  others.  From 
a  Judgment  for  d^endants,  entered  on  a  nonsuit  against  plaintilf, 

he  appeals.  Reversed. 

One  Phippin  had  a  contract  with  the  defendants  to  perform  certain  work 
for  them  In  constructing  a  building.  Fhlppln  employed  the  plalntlfl  and  hla 
assignor  to  work  on  this  Job.  When  they  went  to  perform  the  labor,  they  met 
Uie  defendant  Charles  O.  Hart,  and  Kleff  testified  the  following  conversation 
occurred:  "As  soon,  as  we  got  there,  I  met  Grant  Hart.  I  asked  bim  If  there 
was  money  enough  left  in  the  job  to  pay  us.  I  understood  that  Phippin  had  it 
1^  contract  He  said  there  was  money  enough,  and  to  go  ahead  and  do  the 
woiic;  that  he  would  see  we  got  our  pay.  After  that  we  went  on.  and  did 
tbe  work.   «   •   •  The  defendant  said  th^  was  money  oiongli  left  in 
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the  Job  to  fiulBh  It  'Go  ahead  and  finish  the  work,  and  I  win  see  that  yon  get 
your  pay.'  He  guarantied  our  pay  there.  •  •  •  I  remember  the  time  I 
went  to  BrownvUle.  I  saw  Hart  as  soon  aa  I  got  there.  I  talked  Avltb  him  be- 
fore I  did  any  work.  I  told  h\m  (hat  Pblppin  had  sent  to  down  there,  and 
aaUcd  hEm  If  there  was  money  enough  left  In  the  job  to  pay  us.  I  meant  to  ask 
blm  if  there  was  money  enough  left  there  to  do  the  work.  The  Idea  was  to 
aA  whether  there  was  money  enough  yet  unpaid  to  Phlppln  on  the  contract.  I 
wanted  to  know  whether  Phlppln  had  'o\*erdrawn  or  not,  as  his  work  pn^ 
gressed;  and  he  said  there  was  enough;  to  go  ahead;  that  he  would  see  we 
got  our  pay.  Both  Hart  and  son  talked  alike.  *  *  •  At  different  times 
both  the  defendants  told  us  they  would  pay  us.  They  told  ns  to  go  on,  and 
do  the  work;  they  would  pay  us.  •  *  •  Hart  told  us  that  he  would  see 
we  got  our  pay.  ii^very  time  I  spoke  to  him  about  it,  he  said  that  we  would 
get  our  pay;  to  go  ahead,  and  do  the  work,  and  not  worry."  The  plaintiff,  in 
his  testimony,  said:  "We  commenced  at  the  buildings  for  a  while,  and  got  to 
talking,  and  I  spoke  to  the  young  man  Hart.  I  asked  him  bow  the  Job  was; 
If  there  was  money  enough  in  tbe  Job  to  finish  It  He  said  there  was,  and  be 
told  us  to  go  to  work,  and  he  would  see  that  we  got  our  pay.  That  was  the 
first  day  that  we  were  there.  Afterwards  I  saw  William  Hart  I  had  a  talk 
with  him  several  times.  lie  anld  The  Job  was  all  right;  to  keep  on  to  work. 
He  guarnntled  our  pay.  Both  of  tliem  guarantied  our  pay.  •  •  •  When  1 
first  went  down  there  to  work,  I  said  that  I  could  not  work  on  the  job  unless 
X  was  sure  I  would  get  my  pay  for  it.  Hart  told  me  to  go  on  to  work.  I  don't 
recollect  any  more  than  what  I  hare  said."  One  of  tbe  defendants  paid  each  of 
thest'  carpenter:*  fire  dollnrs  to  apply  on  bis  claim.  After  tbe  ctunpletlon  of  the 
work,  the  worlcmen  caused  a  mechanic's  Hen  to  be  filed,  and  they  testified  this 
was  doue  nt  the  request  of  the  defendants;  but  tbe  Uen  was  never  foreclosed. 
Kifff  uRsigned  his  clnim  to  the  iilalntlff. 

Arpued  b*'foi-o  HARDIN,  P.  J.,  and  ADAMS,  McLEMNAN, 
Sl'KIxa,  and  SMITH,  JJ. 

James  A.  Ward,  for  appellant.^ 

Brown,  Carlisle  &  Hugo,  for  respondents. 

SIRRING,  J.  A  nonsuit  was  granted,  and  the  plaintiff  is  therefore 
^titled  to  the  most  favorable  construction  of  his  case  which  the 
evidence  warrants.  A  fair  rendering  of  it  is  that  he  and  liiB  aja- 
signor  were  engaged  by  PJiippin  to  worlc  on  the  defendants'  build- 
ing; that  about  tlie  time  they  began  their  work  they  inquired  of 
one  of  the  defendants  in  respect  to  their  pay ;  that  he  told  them  to 
go  ahead,  and  do  the  work,  and  he  would  see  them  paid.  During 
the  progress  of  the  work  the  other  d^endant  t<dd  th^  to  ke^  to 
work,  and  not  to  worry  about  their  pay.  Hie  defendants  were  the 
owners  of  the  building  which  was  undergoing  oonstmctian,  and 
were,  consequently,  interested  in  the  prosecution  of  the  work.  They 
assumed  to  be  responsible  to  these  men,  and  in  reliance  upon  that 
promise  the  labor  was  perfonned.  This  was  not  a  collateral  un- 
dertaking. It  was  not  made  dependent  upon  Phippin's  failure  to 
piiy.  It  was  an  unequivocal  agreement  to  become  primarily  lia- 
ble, or  at  least  was  sufficient  to  carry  the  case  to  the  jury.  In 
construing  promises  of  this  kind,  the  fact  that  the  promise  is  made 
by  one  having  a  pecuniary  personal  interest  in  the  transaction  is 
often  controlling  in  stamping  it  as  an  original  nndertaking.  Davis 
V.  Patrick,  141  U.  S.  479,  12  Sup.  Gt.  58,  36  L.  EdL  826.  In  that  case 
the  plaintiff  was  foreman  of  a  mining  corporation,  of  which  the  de- 
fendant was  the  substantial  owner.    The  jdaintiff  comjdained  to 
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bim  that  he  was  not  receiving  his  pay,  and  the  defendant  told  him 
to  go  on  as  before,  and  he  wonld  see  that  he  got  every  dollar  of  his 
money.  **B.e  [plaintiff]  said  to  Mr.  Davis  that,  if  he  would  guac^ 
anty  him  to  be  paid,  he  would  continue  to  work,  and  Davis  said  he 
would  see  him  paid."  The  court,  in  det^mining  this  was  not  a 
promise  to  answer  tor  the  debt  of  another,  and  giving  significance 
to  the  interest  of  the  defendant  in  the  rendition  of  services,  say : 

"But  cases  sometimes  arise  In  which,  though  a  third  party  Is  the  original 
obligor,  the  primary  debtor,  the  promisor  has  a  personal,  Immediate,  and  pe- 
cuniary interest  In  the  transaction,  and  Is  therefore  hlmseU  a  par^  to  be  ben- 
efited by  the  performance  of  the  promtse.  In  such  cases  the  reason  which 
underlies  and  which  pronqited  this  statutory  provision  falls,  And  the  courts  will 
give  effect  to  Qie  promise.  As  said  by  this  court  In  Emerson  v.  Slater,  22  How. 
28,  43, 16  L,  Ed.  36a:  'Whenever  the  main  purpose  and  object  of  the  promisor 
is  not  to  answer  for  another,  but  to  subserve  some  pecuniary  or  business  pur- 
pose of  his  own.  Involving  either  benefit  to  himself  or  damage  to  the  other  con- 
tracting party,  his  promise  is  not  within  the  statute,  although  It  may  be  in 
form  a  promise  to  pay  the  debt  of  another,  and  although  the  performance  of  It 
may  Incidentally  have  the  effect  of  extinguishing  that  liability.'  " 

It  is  often  difficult  to  determine  whether  a  promise  is'within  the 
statute  of  frauds  or  is  an  original  undertaking.  It  has,  however, 
become  the  settled  law  of  this  state  that,  where  an  owner  prom* 
ises  a  laborer  or  material  man,  who  is  under  contract  with  the 
contractor,  that  if  he  will  continue  bis  work,  or  furnish  the  ma- 
terials contracted  for,  he  will  pay  him  therefor,  this  is  an  inde- 
pendent agreement  founded  on  a  new  consideration,  and  the  owner 
is  liable  for  whatever  is  done  in  pursuance  of  this  agreement,  ir- 
respective of  the  antecedent  contract.  Baabe  v.  Squier,  148  N.  Y. 
81,  42  N.  E.  516;  White  v.  Rintoul,  108  N.  Y.  322,  15  N.  E.  318; 
Snell  V.  Rogers,  70  Hun,  462,  24  N.  Y.  Supp.  379;  Bayles  v.  Wal- 
lace, 56  Hun,  428,  10  N.  Y.  ISupp.  191.  In  Baabe  v.  Squier,  supra, 
the  plaintiffs  had  entered  into  an  agreement  with  contractors  to 
furnish  materials  to  be  used  in  the  erection  of  buildings  on  the 
premises  of  defendants.  Two  installments  of  these  materials  had 
been  delivered,  but  the  contractors  had  neglected  to  make  payment 
as  stipulated  in  the  agreement.  The  plaintiffs  refused  to  furnish 
any  further  materials  until  they  received  their  pay.  With  matters 
in  this  suspended  state,  the  defendants  informed  plaintiffs  that 
they  wished  the  buildings  finished,  and,  if  the  plaintiffs  would  de- 
liver the  rest  of  the  materials,  "they  would  see  them  paid  there- 
for."  The  materials  were  delivered  in  reliance  upon  this  promise, 
and  upon  the  trial  the  referee  dismissed  the  complaint  on  the 
ground  the  promise  was  a  collateral  one,  and  void  under  the  stat- 
ute of  frauds.  The  court  of  appeals,  in  reversing  the  decision,  say 
at  page  87, 148  N.  Y^  and  page  518,  42  X.  E.: 

"The  contractors  had  neglected  to  pay  the  plaintiffs  for  the  material  fur- 
nished, and  they  refused  to  deliver  more,  as  they  had  the  right  to  do.  Under 
such  circumstances'  the  promise  was  made,  and  it  was  in  reliance  upon  the 
promise  that  the  plaintiffs  delivered  the  rest  of  the  woodwork.  The  promise 
thus  made  was  original,  and  founded  upon  a  new  consideration, — ^that  of  the 
goods.  It  was  beneficial,  as  we  have  se^,  to  the  promisors;  thus  bringing  the 
case  within  the  rule  stated  by  Finch.  J.,  In  White  v.  Rintoul  108  N.  Y.  222, 
227,  16  N.  E.  320,  In  which  he  says:   'Where  the  primary  debt  subsists,  and 
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was  antecedently  contracted,  the  promise  to  pay  It  la  original  when  It  Is 
fonnded  on  a  new  consideration  moving  to  the  promisor,  and  beneficial  to  him, 
and  racb  that  the  prcHnlsor  thereto  comes  under  an  independent  duty  of  pay- 
ment. Irrespective  of  the  liabllil^  of  the  principal  debtor.'  " 

The  test  is  whether  the  person  songht  to  be  held  liable  Is  pri- 
maril;^  so^  or  only  in  case  of  the  default  of  another.  The  precise 
language  used  is  not  always  signiflcant  It  is  the  character  of  the 
obligation  sought  to  be  assum^,  and  the  intention  of  the  parties, 
and  the  circamstances  surrounding  the  transaction,  which  are  con- 
trolling. Clark  T.  Howard,  150  K,  Y,  232,  44  N.  E.  695;  Greene  v. 
Burton,  59  Vt  423, 10  Atl.  575.  The  fact  that  the  liability  against 
Phippin,  the  contractor,  may  remain  unaffected  by  the  promise  of 
the  defendants  does  not  bring  this  within  the  inhibition  of  the 
statute.  Clark  v.  Howard,  150  N.  Y.  232-239,  44  N.  E.  695;  Far- 
ley T.  Cleveland,  4  Cow.  432;  Elkin  v.  Timlin,  151  Pa.  St  491,  25 
AtL  139.  The  pf^ment  of  the  plaintiff's  claim  would  necessarily 
result  in  the  liquidation  of  any  demand  he  might  have  against  the 
contractor,*  but  that  has  no  effect  on  the  defendants,  for  their  lia- 
bility rests  upon  a  consideration  moving  to  them,  which  was  the 
work  on  their  building,  and  for  their  benefit;  and  the  ulterior  ef- 
fect that  their  unequivocal  promise  to  pay  might  have  npon  the 
original  demand  is  unimportant,  as  their  promise  is  also  an  origi- 
nal one,  entirely  independent  of  the  one  made  with  the  contractor. 
The  distinction  between  the  two  classes  of  promises  is  thus  stated 
in  Beach  on  the  Modem  Law  of  Contracts:. 

"The  terms  'original*  and  'collateral'  promise  are  used  to  dlstlngalah  between 
the  cases  where  the  direct  and  leading  object  of  the  promise  Is  to  become  the 
surety  or  guarantor  of  noother's  debt  and  those  where,  although  the  effect  of  the 
promise  la  to  pay  the  debt  of  another,  yet  the  leading  object  of  the  ondertaker 
Is  to  promote  some  Interest  or  purpose  of  bla  own."  Section  670. 

In  this  case  the  plaintiff  and  Kieff  took  the  precaution  to  see 
the  owners  relative  to  their  pay.  The  defendants  urged  them  to 
go  on  with  the  work,  and  were  explicit  in  assuring  them  that  the 
pay  would  be  forthcoming.  The  defendants  assumed  that  burden 
without  reservation.  They  did  not  guaranty  Phippin  would  pay, 
but  personally  undertook  to  see  that  payment  was  mad&  There 
was  no  contingent  liability.  There  was  no  suretyship  in  their 
promUie.  They  were  the  owners.  The  beneflt  of  the  serrices  ac- 
crued to  them.  That  it  was  the  intention  of  the  Harts  to  be  the 
paymasters  is  supported  by  the  fact  they  paid  ea(^  man  five  dol- 
lars. That  is  a  circumstance  confirmatory  of  the  character  of  their 
promise.   Floyd  v.  Wise  (City  Ct.  N.  Y.)  17  N.  Y.  Snpp.  725. 

The  nonsuit  was  error,  and  the  judgment  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event 
All  concur,  exc^t  McLENNAlf,  J.,  who  dissents. 
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FORREST  V.  McCarthy. 

(Supreme  Court.  Appellate  Term.   Decemba  28, 1889.) 

L  A.oxiiT'B  Liability  as  Prutcxfal 

'^An  agent  Is  Uable  aa  principal  unless  the  person  dealing  wl13i  lilm  li 
aware  that  he  acted  merdy  as  an  agent^^ 

&  BaHB— UNDISCtOSBD  AOBNOT— EVIDBNCB. 

y^lalntifF,  on  the  ground  that  defendant  failed  to  disclose  his  agency, 
sought  to  charge  him  as  principal  for  the  loss  of  goods  stored  with  his 
principals^  warehouse  proprietors.  She  testified  to  preTious  dealings  with 
the  same  concern,  and  to  a  similar  contract  with  defendant's  predecessor, 
the  manager  thereof,  whom  she  referred  to  by  name,  and  explicitly  identi- 
fied as  the  "manager."  She  likewise  designated  defendant  as  the  manager 
during  the  time  In  question,  and  from  a  letter  Introduced  in  evidence  It  ap- 
peared that  she  knew  she  was  dealing  with  the  concern  wbo  employed  him. 
Held,  that  defendant  was  not  liable.  . 

Appeal  from  manicipal  court,  borough  of  Manhattan,  Fourth  diB- 
trict  < 

Action  by  Clara  Forrest  against  John  McCarthy.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff  appeals.  Affirmed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

Fluegelman  &  Bach,  for  appellant. 
Bennett  &  Silverman,  for  respondent 


LEVE^'TIlITT,  J.  The  plaintiff  in  this  action  seeks  to  charge 
the  defendant  as  principal  on  the  ground  that  he  failed  to  disclose 
that  he  was  acting  merely  in  a  representative  capacity.  The  suit 
is  brought  to  recover  for  the  loss  of  certain  articles  stored  with  the 
Continental  Storage  Warehouse.  A  preliminary  interview  was  had 
with  the  defendant,  pursuant  to  whidti  the  goods  were  sent  for  sto^ 
age.  It  appears  that  the  defendant  was  simply  a  clerk  in  the  em- 
ploy of  the  proprietors  of  the  Continental  Storage  Warehouse,  who 
were  also  the  owners  of  the  premises  it  occupied;  but  it  does  not 
appear  that  these  facts  were,  at  the  time  of  the  bailment,  directly 
coiiimuuicated  to  the  plaintiff.  The  transactions  were  conducted 
entirely  by  the  defendant,  and,  unless  the  plaintiff  was  aware  that 
he  was  merely  an  agent,  he  would  be  liable  as  a  principal.  Brock- 
way  V.  Allen,  17  Wend.  42 ;  Whitman  t.  Johnson,  10  Misc.  Bep.  726, 
31  X.  Y.  Supp.  1009;  Cobb  v.  Knapp,  71  N.  Y.  348.  Her  own  tes- 
timony, however,  clearly  indicates  that  she  was  consciously  deal- 
ing with  him  as  the  representative  of  the  Continental  Storage  Ware- 
house. She  testifies  to  previous  dealings  with  the  same  concern, 
and  to  a  similar  contract,  made  through  the  defendant's  predeces- 
sor, whom  she  refers  to  by  name,  and  explicitly  identifies  as  the 
then  "manager"  of  the  warehouse.  She  likewise  designates  the  de- 
fendant as  the  manager  during  the  time  of  the  arrangements  here 
under  consideration.  From  her  statements,  and  from  a  letter  in- 
troduced in  evidence,  she  knew  that  she  was  dealing  with  a  con- 
cern known  as  the  Continental  Storage  Warehouse,  and  her  admis- 
sions negative  the  idea  of  a  contractual  relation  with  the  defend- 
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ant   Under  these  circumstance  the  justice  was  right  in  holding 
that  the  proper  party  defendant  was  not  before  the  court. 
Judgment  ajQrmed,  with  costs  to  the  respondent  Ail  concur. 


WILSON  V.  HOQAN  et  aL 
(Supreme  Oourt,  Appellate  Term.   December  28.  1899.) 

COUBTS — EbSIDENCB  OF  DEPENDANT— JlIRIBDlCTlON. 

Evidence  that  tbe  "home"  ot  defendant  was  "86tb  street"  does  not  salB- 
dently  establish  residence  within  the  Jurisdiction  of  the  court 

Appeal  from  municipal  court,  borough  of  Manhattan,  Sixth  dis- 
trict. 

Action  by  Helen  Wilson  against  Margaret  Hogan  and  Timothy 
Hogan.  From  a  judgment  for  {daintiff,  Timothy  Hogan  a[^als. 
Beversed. 

Argued  before  FKBEDMAK,  P.  J.,  and  MacLEAN  and  LEVK^- 
TEtlTT,  JJ. 

Edward  G.  Whitaker,  for  appellant 
Ellis  B.  Southworth,  for  respondent. 

MacLEAN,  J.  As  it  does  not  appear  upon  the  record  that  the 
defendant  resided  within  the  jurisdiction  of  the  court  below,  the 
judgment  must  be  reversed,  even  if  a  collocation  of  the  evidence 
may  establish  the  home  of  the  defendant  to  have  been  "86th  street," 
in  whatever  locality  that  may  be ;  for  that  does  not  sufficiently  estab- 
lish residence  within  the  jurisdiction.  Frees  v.  Ford,  6  N.  T,  176; 
Gilbert  v.  York,  111  N.  Y.  544,  19  N.  E.  268. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
ai^llant  to  abide  the  event    All  concur^ 


SPUBB  y.  HALL  et  ol. 

(Supreme  Court,  Appellate  Division,  Fourth  Department   December  29, 1890.) 

CuTTBL  HoRTGAeB— Consumption  op  Mortoaoed  Proprrtt. 

A  mortgagee  of  an  undivided  Interest  in  a  quantity  of  hay  agreed  that 
the  mortgagor  mi^t  feed  certabi  horses  out  of  it  while  the  hay  remained  on 
the  mortgagor's  premises.  He  thereafter  fed  five  horses  from  the  bay, 
two  of  which  belonged  to  his  joint  owner  of  the  hoy,  two  to  the  mortgagor, 
and  one  to  himself.  About  half  a  too  of  tbe  bay  was  fed  before  tbe  mort- 
gagee took  possession,  and  sold  the  hay,  and  applied  the  proceeds  to  the 
mortgage  debt  and  there  was  no  evidence  of  an  Intent  on  the  part  of  either 
of  the  parties  to  delay  or  defraud  the  mortgagor's  creditors.  Hel€,  that 
since  the  amount  of  hay  fed  was  insiRniHcant,  and  the  mortgagor  sold  the 
same  before  other  lions  were  acquired,  such  agreement  did  not  constitute 
such  use  of  the  mortgaged  property  by  the  mortgagor  as  would  render  the 
mortgage  void  as  to  creditors. 

Appeal  from  equity  term,  Monroe  county. 

Action  by  H.  Cliflford  Spurr,  as  receiver,  etc.,  against  Mervin  Hall, 
a  judgment  debtor.  C.  Pisher,  and  others.  From  a  judgment  in 
favor  of  plaintiff,  defendants  appeal.  Reversed. 
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Tbe  action  was  commeDced  on  the  9th  day  of  May,  18^  to  set  aside  as 
fraudulent  and  void  a  chattel  mortgage  executed  by  Merrln  Hall  to  the  defend- 
ant Judson  a  PUher.  which  was  dated  on  the  12th  day  of  July,  1897,  and 
to  recover  the  property  covered  by  said  mortgage.  It  appears  that  tbe  defend- 
ant Etall  was  the  owner  of  an  undivided  one-half  Interest  In  a  quantity  oE  hay 
and  In  tbe  growing  crops  upon  tbe  farm  of  one  WUlard  Peck.  In  the  town  of 
Parma,  and  that  he  was  also  the  ovrner  of  some  growing  crops  on  the  farm  of 
one  Heaeklab  Peck,  in  aald  town.  For  the  purpose  of  securing,  the  sum  of 
9106.60.  the  amount  of  Hall's  Indebtedness  to  the  defendant  Plsber.  on  the  12th 
day  of  July,  1807,  be  executed  a  chattel  mortgage  to  blm,  covering  tbe  property 
In  Question.  At  tbe  time,  the  defradant  Hall  was  living  upon  the  Peck  farm, 
where  the  hay  In  question  was  situated.  Previously,  and  on  tbe  9th  day  of 
December,  1896,  to  secure  another  sum  of  money  which  the  defendant  Hall 
owed  to  the  defendant  Pisber,  be  executed  another  mortgage,  covering  horses, 
cows,  farming  tools,  and  some  crops  on  what  la  known  as  the  "Royce  Farm." 
Tbe  mortgage  of  July  12,  1897,  Is  the  one  which  Is  the  subject  of  controversy 
here,  and  the  mortgage  of  December  9,  1896,  Is  not  attacked  or  Involved,  and 
need  not  be  referred  to  except  incidentally.  At  the  time  the  mortgage  of  July 
1%  1897,  was  executed  and  delivered  to  tbe  defendant  Plsber,  the  evidence 
allows  that  tbe  mortgagor,  Hall,  said  to  the  mortgagee,  Plisher,  speaking  in 
reference  to  the  hay,  "I  will  have  to  feed  out  of  it"  to  which  Pisber  answered, 
"Of  courBe."  It  Is  claimed  on  tbe  part  of  the  plaintiff  that  that  conversation 
constituted  an  agreement  by  which  the  mortgagor  was  entitled  to  devote  the 
mortgaged  property  to  his  own  use,  and  that,  therefore,  the  mortgnge  is  null 
and  void;  and  tbe  trial  court  so  found,  although  the  court  found  that  there  was 
no  Intent  on  the  part  of  elth^  the  mortgagor  or  mortgagee  to  hinder,  delay, 
or  defraud  the  creditors  of  the  mortgagor.  On  the  27tb  day  of  January,  1897. 
the  McGormIck  Harrestlnc  Machine  Company  recovered  a  Judgment  against 
tlie  defendant  Hall  tot  9170.44,  being  tbe  amount  which  he  owed  for  harvesting 
machinery.  Execution  was  Issued  upon  said  judgmoit,  and  was  returned  un- 
■aUsfled.  About  the  11th  day  of  July,  1897,  the  McCormlck  Company  foreclosed 
a  chattel  mortgage  which  it  held  on  the  harvesting  machinery  owned  by  tbe 
defendant  Hall,  and  a  sale  of  tbe  property  was  had  thereunder.  On  tbe  20tb 
day  of  July,  1897,  the  McCormlck  Harvesting  Machine  Company  instituted  sup- 
plementary proceedings  on  its  Judgment  against  Hall,  and  such  proceedings 
were  had  that  on  tbe  2lBt  day  of  September,  1897,  the  plaintiff  was  appointed 
receiver  of  all  tbe  property  of  the  defei^ant  Hall.  On  the  9th  day  of  Decem- 
ber, 1897,  the  receiver  demanded  of  the  defendants  Hall  and  Pisber  that  they 
turn  over  to  blm  the  property  corraed  by  the  mortgage  dated  July  12,  1897,  or 
tbe  proceeds  thereof.  This  they  refused  to  do,  and  this  action  was  ccmi- 
menced.  The  learned  trial  court  found  that  at  the  time  of  the  execution  of  the 
mortgage  In  question  the  defendant  Hall  was  Indebted  to  the  defendant  Pisber 
In  the  sum  of  f  156.50,  and  that  tbe  mortgage  was  executed  to  secure  the  pay- 
ment of  such  sum;  did  not  find  that  it  was  given  with  fraudulent  intent,  but 
found  that  as  matter  of  law  It  was  void  because  of  the  agreement  or  uniler- 
Btanding,  above  referred  to,  had  between  the  mortgagor  and  mortgagee  at 
the  time  of  the  execution  of  said  mortgage.  There  is  notbta^  in  the  record  to 
Indicate  what  was  Intended  to  be'  done  with  tbe  mortgaged  propei-ty  by  tbe 
parties  to  the  mortgage  by  tbe  alleged  verbal  agreement,  except  what  is  ^own 
the  words  used,  and  the  subsequent  action  (H!  tbe  parties  in  respect  to  the 
mort^ged  property.  It  appears  that  upon  the  farm  occupied  by  the  mortgagor, 
and  where  tbe  mortgaged  hay  was,  tbe  mortgagor  bad  Ave  horses,  two  of  which 
ttelonged  to  Peck,  the  owner  of  the  farm,  and  the  owner  of  an  undivided  one- 
half  of  the  hay.  Two  of  the  other  three  horses  were  covered  by  the  mortgage 
of  December  9,  1896,  owned  by  the  defendant  Pisber.  and  the  other  or  remain- 
ing horse  was  owned  by  tbe  mortgagor.  It  appears  that  these  five  horses  were 
fed  out  of  the  hay  about  a  month,  and  until  tbe  mortgagee  took  possession  of 
tbe  proper^,  and  sold  tbe  same  under  the  mortgage,  and  it  appears  that  not  to 
exceed  one-half  ton  of  the  bay  was  fed  out.  Whether  the  horse  owned  1^ 
the  mortgagor,  and  not  covered  by  the  mortgage,  was  fed  out  of  tbe  mortgaged 
hay  or  out  of  the  hay  owned  by  Peek  does  not  definitely  appear,  but  It  does 
appear  that  not  to  exceed  three  dollars*  worth  of  hay  was  consumed  by  all  the 
horses  after  the  «secutlon  and  delivery  of  the  mortgage.   Within  a  month  after 
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the  delivery  of  the  mortgage,  the  mortgagee  took  possession  of  the  propertf, 
sold  it  at  pabUc  auction  In  the  ordiBary  manner,  and  applied  the  iwoceeds  to  tbe 
paymeat  of  flie  mortg^ige  debt 

Argned  before  HARDIN,  F.  J.,  and  ADAMS,  McLENNAK, 
6PRIXG,  and  SMITH,  JJ. 

Frank  SI.  Goif,  for  appellants. 
Marvin  W.  Wjnne,  for  respondent. 

McLGNNAX,  J.  It  is  well  settled  that  a  verbal  agreement  made 
at  the  time  of  the  ezecntion  and  delivery  of  a  chattel  mortgage,  bj 
which  the  mortgagor  may  apply  the  mortgaged  property,  or  the 
avails  thereof,  to  his  own  nse,  renders  the  mortgage  void  as  against 
creditors.  Hangen  v.  Hachemeister,  114  N.  Y.  566,  21  N.  E.  1046; 
Mandeville  v.  Avery,  124  N.  Y,  376,  26  N,  E.  951.  This  mie,  how- 
ever, should  be  applied,  if  possible,  in  a  reasonable  manner,  and  not 
in  such  a  way  that  some  slight  mistake  or  oversight,  or  some  trivial 
permission  or  license  in  respect  to  the  use  of  the  property,  may 
destroy  an  otherwise  valid  security,  when  the  partis  thereto  acted 
in  entire  good  faith,  and  witiiont  intent  to  hinder,  delf^>  or  defraud 
creditors.  If  a  farmer  should  give  a  chattel  mortgage  upon  all  bis 
hay  to  secure  an  honest  indebt^ness,  it  would  hardly  be  <»»ntended 
that  an  agreement  with  the  creditor  that  he  (the  mortgagor)  might 
feud  his  team  of  horses  their  dinner  out  of  the  hay  would  render 
the  security  void.  'Qertainly  not  if  the  same  creditor  also  had  a 
mortgage  on  the  horses,  and  was  as  much  interested  in  having  them 
fed  and  properly  cared  for  as  was  the  mortgagor.  In  the  case  at 
bar  it  appears  that  two  of  the  five  horses  which  were  fed  oat  of 
the  hay  belonged  to  Peck,  the  owner  of  the  farm  where  the  prop- 
erty was,  and  that  an  undivided  half  of  the  mortgaged  hay  was 
owned  by  said  Peck;  that  two  of  the  other  three  horses  were  cov- 
ered by  the  mortgage  of  December  9,  1896,  which  was  held  and 
owned  by  the  defendant  Pisher,  and  whether  the  remaining  horse 
was  fed  out  of  the  share  of  the  hay  which  belonged  to  the  mort- 
gagor, or  out  of  the  share  belonging  to  Peck,  does  not  appear;  and. 
as  before  said,  the  entire  amount  of  hay  consumed  did  not  exceed 
one-half  ton,  or  three  dollars  in  valuer  So  far  as  appears, — and  the 
language  of  the  agreement  which  is  complained  of  is  saaceptible  of 
such  meaning, — the  mortgagee  8in\ply  gave  the  mortgagor  pov 
mission  to  feed  hay  which  the  mortgage  in  question  covered;  whetii- 
er  to  one,  two,  or  five  horses  does  not  appear,  and  whether  such 
permission  was  to  feed  for  a  single  meal,  for  a  day,  or  for  a  longer 
period,  does  not  appear.  There  is  no  evidence  tending  to  show  what 
the  intention  of  the  parties  was,  other  than  is  expressed  by  the 
words  of  the  agreement  which  is  complained  of.  In  the  case  of 
Brackett  v.  ELarvey,  91  N.  Y.  214,  it  was  held  that  a  chattel  mort- 
gage is  not  per  se  void  as  to  creditors  because  it  contains  a  provi- 
sion allowing  the  mortgagor  to  sell  the  mortgaged  proper^,  but 
accounting  to  the  mortgagee  for  the  proceeds  and  applying  them  to 
the  mortgage  debt;  nor  because  of  the  provision  that  he  may  sell 
on  credit,  and  take  good  business  paper,  which  the  mortgagee  is 
to  accept,  and  apply  on  the  debt;  nor  because  of  the  provision 
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which  permits  the  mortgagor  to  use  the  proceeds  in  replenishing 

the  stock,  if  coupled  with  a  condition  that  the  property  so  pur^ 
chased  sliall  be  brought  in,  and  subject  to  the  mortgage  lien  by  a 
renewal  of  the  mortgage.  In  that  case  it  was  held  that,  in  order 
to  iDTalidate  a  mortgage  containing  those  provisions,  it  was  nec- 
essary to  establish  a  fraudulent  intent;  "that  it  was  necessary  to 
show  that  there  was  an  agreement  that  the  mortgagor  was  to  ap- 
ply the  proceeds  of  the  mortgaged  property  to  his  own  use,  and 
that  such  agreement  had  the  conscious  concnrr^t  assent  of  both 
the  mortgagor  and  mortgagee.  The  mere  expectation  of  one  party 
or  the  other  is  not  sufficient"  After  discussing  all  the  facts  and 
circumstances  disclosed  by  the  evidence  in  that  ease,  and  the  pro- 
visions contained  in  the  mortgage  above  referred  to,  the  court,  at 
page  226,  says:  "The  whole  transaction  impresses  us  as  honest 
and  just,  and  we  cannot  assent  to  the  conclusion  that  it  was  fraud- 
ulent and  void."  Fraud  cannot  be  presumed.  It  must  be  proven, 
and,  if  th^e  is  left  room  for  an  inference  of  an  honest  intent,  the 
proof  of  fraud  is  wanting.  Bemheimer  v.  Bindskopf,  116  N.  Y. 
428,  22  N.  E.  1074;  Roberts  t.  Buckley,  145  N.  T.  215,  39  N.  E. 
966.  If  a  debtor  should  give  a  chattel  mortgage  upon  his  grocery 
stock  and  fixtures  to  secure  a  just  debt,  it  would  not  render  such 
instrument  void  if  an  agreement  or  understanding  was  had  be- 
tween the  parties  thereto  by  which  the  mortgagor  was  at  liberty 
to  use  the  soap,  scrub  brushes,  brooms,  etc.,  out  of  such  stock, 
which  were  necessary  to  keep  the  store  and  stock  clean,  and  in 
proper  condition  for  sale.  The  case  of  Smith  v.  Cooper,  27  Hun, 
565,  relied  upon  by  respondent's  counsel,  is  easily  distinguished 
from  the  case  at  bar.  In  that  case  the  court  states  that  the  agree- 
ment complained  of  in  effect  was  "that  the  mortgagor  should  dis- 
pose of  and  deal  with  the  property  as  be  saw  fit,  transmute  the 
mortgaged  articles  either  directly  into  stock  or  indirectly  into  mon- 
ey, and  then  purchase  new  stock  with  the  money,  and  that  such 
new  stock  should  be  substituted  as  to  plaintiff's  lien  in  the  place 
of  the  stock  disposed  of."  Under  that  agreement,  and  strictly  with- 
in its  terms,  the  court  says:  "By  all  of  the  sales  and  transmissions 
permitted  the  mortgagor,  not  one  dollar  of  the  mortgage  debt  has 
been  discharged,  and  this  after  one-third  of  the  stock  is  disposed 
of,  and  all  the  grain  and  wood  has  been  consumed  or  sold."  In 
that  case  it  was  held — and,  we  think,  properly  so — that  the  agree- 
ment rendered  the  mortgage  void,  and  the  acts  of  the  parties  clear- 
ly show  that  the  intention  of  the  parties  in  making  such  agree- 
ment was  fraudulent,  and  that  it  was  made  with  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  the  mortgagor.  In  the  case  at 
bar,  constming  the  evidence  most  favorably  to  the  respondent,  the 
entire  property,  with  the  exception  of  not  to  exceed  one-half  ton 
of  bay,  worth  not  to  exceed  three  dollars,  was  taken  possession  of 
by  the  mortgagee  within  a  month  after  the  mortgage  was  execut- 
ed. The  property  was  sold  at  public  auction  in  the  regular  way, 
and  the  entire  proceeds  were  applied  in  payment  of  the  mortgage 
debt,  and  this  was  all  done  before  the  plaintiff  was  appointed  re- 
ceiver, and  before  the  judgment  creditor  had  acquired  any  lien 
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Upon  the  property,  or  had  made  any  demand  for  it.  It  does  not 
appear  that  credit  was  given  by  the  judgment  creditor  to  the  mort- 
gagor upon  the  strength  of  the  mortgaged  property,  or  belieTing 
that  it  was  free  and  clear  from  incumbrances;  and,  bo  far  as  ap- 
peara,  the  only  intent  and  purpose  in  giving  the  mortgage  was  to 
secure  the  payment  of  an  honest  debt  which  the  defendant  Hall 
owed  to  the  defendant  Fisher.  Under  these  circumstances,  and 
upon  all  the  evidence  disclosed  by  the  record  in  this  case,  'we  are 
unable  to  hold  that  the  mortgage  was  void  on  account  of  the  agree- 
ment or  permission  made  or  given  at  the  time  of  the  delivery  of 
such  mortgage,  and  which  is  above  referred  to.  The  judgment 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to  the  ap- 
pellants to  abide  the  event. 

Judgment  reversed,  and  a  new  trial  granted^  with  coBts  to  the 
appellants  to  abide  the  event.  All  concur. 


(29  Misc.  Rep.  359.) 

PEOPLE  ex  rel.  PEROIYAL  etal.  v.  CRAM  et  aL 

(Supreme  Court,  Special  Tenn,  Kings  County,   October.  1899.) 

Ofiiobbs— Civil  Sbrvicb  RnLsa  —  Municipal  Cohhissioh  —  Acthohrt — 
WBOnGVUL  DisuiasAL— Reiottatshent. 

Under  LawB  1899,  c.  370,  S  6,  suM.  1,  authorizing  the  state  civil  service 
commission  to  prescribe,  amend,  and  enforce  suitable  rales  and  regulations 
for  carrying  tlie  act  into  effect,  and  declaring  that  such  regulations  sball 
have  the  force  of  law,  the  municipal  civil  service  commissioners  ot  the  dtj* 
of  Xew  York  have  authority  to  enact,  subject  to  the  approval  of  the  state 
commission,  a  rule  providing  that  no  person  In  the  classified  serrice  lo 
such  city  shall  be  removed  from  office  unless  and  until  a  statement  of  the 
causes  ot  such  removal  shall  be  filed  with  the  municipal  commlsston,  and  a 
copy  of  the  same  furnished  to  the  person  so  to  be  removed,  and  until  such 
person  has  been  afforded  an  opportunity  to  present  an  explanation  In  writ- 
ing; and  hence  a  person  removed  without  compliance  with  such  role, 
and  without  hearing,  was  entitled  to  reinstatement  by  mandamus. 

Application  by  the  people,  on  relation  of  Thomas  J.  Percival  and 
others,  for  mandamus  against  J.  Sergeant  Cram  and  others,  as 
commissioners  of  the  department  of  docks  and  ferries  of  New  York 
Oity.  Writ  granted. 

Joseph  A.  Burr,  for  Thomas  J.  Percival. 

Luke  D.  Stapleton,  Asst.  Corp.  Counsel,  for  defendants. 

DICKEY,  J.  The  determination  of  this  application  for  x>eremp- 
tory  writs  of  mandamus  requiring  the  commissioners  of  docks  of 
the  city  of  New  York  to  reinstate  and  assign  permanently  to  dis- 
tricts in  the  borough  of  Brooklyn  the  relators,  and  to  put  their 
names  upon  the  pay  rolls  of  the  department  of  docks  as  dock  mas- 
ters, and  to  audit  and  pay  or  cause  to  be  paid  to  them  the  salaries 
of  said  positions  at  the  rate  of  ?1,500  each  per  year  from  Septem- 
ber 1,  1899,  resolves  itself  purely  into  a  question  of  law,  as  the 
parties  have  agreed  upon  the  following  state  of  facts: 

(1)  That  each  of  the  relators,  except  the  relator  Thomas  J.  Per- 
cival, was  a  dock  master  in  the  department  of  finance  in  the  city 
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of  Brooklyn  prior  to  the  going  into  effect  of  the  present  Greater 
New  York  charter,  and  the  said  Percival  was  a  dock  master  as- 
signed to  act  as  superintendent  of  docks  at  the  same  salary  as  that 
paid  to  other  dock  masters. 

(2)  That  prior  to  the  31st  day  of  December,  1897,  pursuant  to 
the  provisions  of  section  1636  of  the  said  charter,  the  ofQcers  there- 
in named,  including  the  mayor  of  the  city  of  Brooklyn,  adopted  and 
filed  a  plan  for  the  transfer  of  these  relators  to  perform  as  nearly 
as  might  be  the  same  services  in  the  same  part  of  the  city,  and  to 
hold  the  same  relative  rank  and  position  in  the  said  city  as  con- 
stituted by  the  Greater  New  York  charter,  as  they  held  and  per- 
formed at  the  time  the  various  municipalities  were  consolidated 
into  one  by  said  act,  and  the  plan  of  apportionment  determined 
upon. 

^)  That  through  error  these  relators  were  assigned  to  the  depart- 
ment of  finance  of  the  city  of  New  York,  instead  of  the  department 
of  docks  and  ferries,  as  contemplated  by  said  act  or  said  plan  of 
transfer. 

(4)  That  each  of  the  relators  continued  to  act  in  the  same  posi- 
tion, and  to  discharge  the  same  duties  as  he  had  performed  and  dis- 
charged prior  to  the  Jlst  day  of  January,  1898,  until,  at  various 
dates  between  the  Sth  and  28th  days  of  January,  1898,  the  above 
relators  were  discharged,  removed,  and  dismissed  from  the  service 
of  the  city  of  New  York  by  the  comptroller  of  the  said  city. 

(5)  Subsequently,  in  obedience  to  a  writ  of  mandamus  issued  out 
of  the  supreme  court,  the  mayors  and  other  officers  of  said  board 
of  transfer,  as  aforesaid,  corrected  the  error  made  as  aforesaid,  and 
transferred  each  of  the  relators  to  the  department  of  docks  and 
ferries  of  the  city  of  New  York,  such  correction  and  transfer  to 
date  and  take  effect,  as  provided  in  said  order,  from  the  day  and 
date  on  which  said  plan  of  transfer  and  assignment  was  determined 
upon. 

(6)  Thai  thereafter,  and  about  August  7,  1899,  the  defendants 
above  named,  as  commissioners  of  the  department  of  docks  and 
ferries  of  the  city  of  New  York,  reinstated  each  of  the  said  rela- 
tors as  dock  masters  in  the  department  of  docks  and  ferries  of  the 
city  of  New  York,  such  reinstatement  to  take  effect  from  July  Ist, 
and  each  of  the  said  relators  was  thereafter  directed  to  report  for 
duty,  but  none  of  them  had  been  aligned  to  active  duty  in  the  bor- 
ough of  Brooklyn,  or  at  any  place  within  the  city  of  New  York. 

(7)  That  under  the  provisions  of  section  1536  of  the  Greater  New 
York  charter  it  was,  among  other  things,  provided  that  the  incum- 
bents of  positions  abolished  or  made  unnecessary  by  said  act  should 
be  preferred  for  appointment  to  positions  demanding  their  services, 
and  that  for  that  purpose  the  civil  service  commission  was  directed, 
so  far  as  practicable,  to  place  the  names  of  such  persons  upon  the 
proper  eligible  list,  and  to  give  them  on  such  list  the  preference 
after  veterans. 

(S)  That  on  or  about  the  Sth  of  March,  1898,  the  municipal  civil 
service  commissioners  of  the  city  of  Xew  York  made  certain  rules 
and  regulations,  which  were  approved  by  the  mayor  of  the  city. 
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under  which  the  positions  of  the  relators  were  classified  in  the 

schedule  of  positions  subject  to  competitiTe  ezaminatioDS,  and  sub- 
sequent thereto,  and  on  or  about  the  11th  day  of  July,  1899,  in 
pursuance  of  the  provisions  of  law,  certain  other  municipal  civil  serv- 
ice rules  for  the  city  of  New  Yorli  were  approved  by  the  said  civil 
service  commissioners,  and  in  and  by  the  said  rules  and  regulations 
the  positions  of  relators  were  also  classified  in  the  schedule  of  po- 
sitions subject  to  competitive  examinations,  and  among  other  rules 
and  regulations  adopted  as  aforesaid  was  rule  known  as  42,  which, 
among  other  things,  provided  as  follows: 

"To  secure  compliance  with  tlie  provisions  of  the  civil  service  law  prohlbitiu:* 
removals  because  of  political  opfnions  or  afllltatlons,  no  removal  of  any  person 
In  the  classlfled  dvil  service  of  the  city  of  New  York  Shall  be  valid  unless  and 
ODtil  a  statement  of  the  causes  of  snch  removal  shall  be  filed  ^th  the  nnmicipal 
commiBHion,  and  a  copy  of  the  same  furnished  to  the  person  so  to  be  removed, 
and  until  said  person  has  been  afforded  an  opportmilty  to  present  an  explanation 
In  writing." 

(9)  That  subsequently  to  the  9th  day  of  January,  1898,  and  prior 
to  the  17th  day  of  June,  1899,  the  names  of  the  relators,  who  were 
former  dock  masters  of  the  city  of  Brooltilyn,  were  placed  upon  the 
list  in  the  office  of  the  municipal  civil  service  commission  of  those 
persons  eligible  to  appointments  as  dock  masters. 

(10)  That  on  June  17,  1899,  the  defendants  and  respondents  ap- 
pointed to  service  as  dock  masters  William  Capels  and  eight  other 
persons,  and  fixed  the  pay  or  compensation  of  each  at  $1,500  a 
year;  that  neither  of  the  said  persons  appointed  as  aforesaid  were 
dock  masters  at  the  time  of  the  going  into  effect  of  the  Greatei* 
Xew  York  charter.  The  relators  v/^ve  properly  in  the  service  of 
the  city  of  New  York  as  dock  masters. 

(11)  That  on  September  1,  1899,  each  of  the  relators  received 
from  the  defendants  and  respondents  a  letter  of  discharge  and  dis- 
missal, as  follows: 

"The  City  of  New  York,  Department  of  Docks  and  Ferries, 
Pier  A,  N.  R.,  Battery  Place. 

"New  York,  September  1,  1899. 

"George  K.  Copelan.  Esq.,  233  Frost  Street.  Brooklyn,  N.  Y.— Sir:  At  a 
meeting  of  the  board  of  docks  held  this  day,  the  fc^owlng  preambles  and  reso- 
lutions were  adopted: 

**  'Whereas,  at  a  meeting  of  the  board  of  docks,  held  August  7,  1890,  In  ac- 
cordance with  the  opinion  of  the  corporation  counsel,  dated  Angost  4,  3S09. 
Charles  E.  Alsbei^,  Ijeonard  Becker,  William  J.  Cox,  George  K.  Gopelan, 
Abraham  Miller,  Henry  Nabe,  Jr.,  Thomas  J.  Perdval,  Edward  A.  Staoffer, 
and  John  Wallace  were  reinstated  as  dock  masters  as  of  July  1,  1890;  and 
whereaii,  the  dock  superiutoudciit,  under  date  of  August  31,  ISOO,  reports  that 
the  effect  of  such  reinstatement  is  to  Increase  the  force  of  dock  masters  beyond 
the  necepaitles  of  this  department:  Rpsolved,  that  Chaa.  K.  Alsben?e.  Leonard 
Becker,  William  J.  Cox,  George  K.  Copelan,  Abraham  Miller,  Henry  Nahe,  Jr.. 
Thomas  1.  Perdval,  Edward  A.  Stauffer,  and  John  W^allace  be,  and  they  are 
hereby,  discharged  from  the  service  of  this  department,  in  accordance  with  said 
opinion  of  the  corporation  counsel,  dated  August  4,  1S!>9,  as  their  services  are 
superfluous  and  unnecessary;  to  take  effect  at  once.  Resolved,  that  the  secre- 
tary be.  and  he  hereby  Is,  directed  to  file  In  the  records  of  this  department  the 
reason  for  such  discharge,  and  to  give  notice  thereof  to  the  persons  holding  the 
positions  so  abolished.' 

"Yours,  respectfully,  Wm.  H.  Bmrke,  Secretaiy." 
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Neither  of  the  said  relators  received  any  other  notice  of  discharge 
or  dismissal,  and  no  statement  of  the  canses  of  their  removal  as 
dock  masters  was  filed  with  the  manicipal  civil  service  commis- 
sion, and  no  copy  of  such  statement  was  furnished  to  either  of  the 
relators^  and  neither  of  the  said  relators  has  been  afforded  an  op- 
portunity to  present  an  explanation  in  writing,  as  provided  by  rule 
42,  above  referred  to. 

(12)  That,  prior  to  the  commencement  of  these  proceedings,  each 
of  the  relators  caused  to  be  served  upon  the  defendants  and  re- 
spondents a  notice  of  demand  for  reinstatement,  but  the  said  de- 
fendants and  respondents  have  refused  to  reinstate  either  of  said 
relators,  but  have  retained  in  their  employ  the  other  dock  masters 
appointed  as  aforesaid. 

It  is  provided  by  the  municipal  civil  service  rules  of  the  city  of 
Hew  York,  as  approved  by  the  state  civil  service  commission,  July 
II4  1899,  among  other  things,  as  follows: 

"To  secure  compliance  with  the  proTlslons  of  the  dvfl  service  law,  prohibiting 
removals  because  of  political  opinions  or  afflllatlons.  no  removal  of  any  person 
Jb  the  L-lassified  serrice  of  the  city  of  Hew  YorlE  shall  be  valid  unless  and  until 
a  statement  of  the  causes  of  such  removal  shall  be  filed  with  the  muuiclpal 
commission,  and  a  copy  of  the  same  furnished  to  the  person  sought  to  be  re- 
moved, and  until  such  person  has  been  afforded  an  opportunity  to  present  an 
explanation  in  writing." 

The  rules,  of  which  this  one  is  part,  were  prescribed  by  the  state 
civil  service  commission,  in  default  of  the  approval  by  the  mayor 
of  rules  prepared  by  the  city  civil  service  commission.  It  is  con- 
ceded by  the  defendants  in  these  pi^oceedings  that  this  rule  has 
been  willfully  violated  by  them.  The  corporation  counsel,  repre- 
senting the  commiBsiouers  of  docks,  challenges  the  right  of  the 
civil  service  commissioners  to  make  any  such  rule,  claiming  that 
in  doing  so  they  exceeded  their  power,  and  embarked  in  the  busi- 
ness of  legislating  themselves,  and  thus  attempted  wrongfully  to 
add  to  the  law,  which  he  claims  had  mainly  to  do  with  appoint- 
ments and  promotions,  and  very  little  or  nothing  to  do  witii  re- 
movals. It  is  conceded  that,  if  the  making  of  such  a  rule  was 
within  the  power  expressly  or  impliedly  conferred  upon  such  com- 
mission, then  the  removal  of  the  relators  was  unlawful,  and  they 
are  entitled  to  the  relief  prayed  for.  The  act  in  question,  known  as 
the  "White  Law"  (Laws  1899,  c.  370),  is  entitled  "An  act  in  relation 
to  the  civil  service  of  the  state  of  New  York  and  the  city  and  civil 
divisions  thereof."  In  the  words  "civil  service"  are  included  "all 
offices  and  positions  of  trust  or  employment  in  the  service  of  the 
state  or  of  such  civil  division  or  city,  except  such  offices  and  positions 
in  the  militia  and  the  military  departments  aa  are  or  may  be  created 
under  the  provisions  of  article  eleven  of  the  constitution."  Sec- 
tion 2,  subd.  3,  Belating  generally  to  the  civil  service,  the  act  has 
to  do  with  the  classification  of  positions  therein,  with  appointment 
to  and  promotion  therein,  and  with  examinations  therefor  (section 
10),  and  also  with  removals  therefrom*  Section  23.  By  the  last 
section  it  is  expressly  provided: 

"Mo  recommendation  or  question  under  the  authority  of  this  act  shall  relate 
to  the  political  opinions  or  affiliations  of  any  person  whatever;  and  no  appolnt- 
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meot  or  selection  to  or  removal  from  an  ofliee  or  employment  within  the  scope 
of  the  rules  establtsbcd  as  aforesaid,  shall  be  In  any  manner  affected  or  influ- 
enced by  snch  optnlons  or  afflUatfonB." 

It  will  be  seen  that  the  statute  expressly  forbids  every  board  or 
officer  having  the  power  of  removal  to  exercise  that  power  so  aa  to 
remove  from  office  or  employment  any  person  on  account  of  his 
political  opinions  or  affiliations.  The  statute  also  provides  that  the 
state  civil  service  commission  shall,  among  other  tilings,  "prescribe, 
amend  and  enforce  suitable  rules  and  regulations  for  carrying  into 
effect  the  provisions  of  this  act."  Section  6,  subd.  1.  This  means 
all  the  provisions  of  the  act,  including  those  relating  to  removal  aa 
well  aa  those  relating  to  appointments  or  promotions.  By  pro- 
visions of  statute  these  rules  were  to  have  the  force  and  effect  of 
law.    Id,    The  act  also  provides,  among  other  things,  that: 

"It  shall  be  the  duty  of  such  persons  [the  municipal  civil  service  commission] 
to  make  reports  from  time  to  time  to  the  state  commission,  whenever  said  com- 
missloa  may  request,  of  the  manner  in  which  this  law,  and  the  rules  and  regu- 
lations thereunder,  have  been  and  are  administered,  and  the  results  of  their 
administration  In  such  city,  and  -of  such  other  matters  aa  the  said  commlsalfm 
may  require,  and  annually  on  or  before  the  fifteenth  day  of  January,  to  make 
such  a  report  to  said  commission."   Section  10. 

The  duty  ia  thus  imposed  upon  them  to  make  a  report  annually, 
on  or  before  the  15th  of  Januar}',  of  the  manner  of  which  this  law 

(including  the  provieions  prohibiting  removals)  has  been  adminis- 
tered^ and  also  at  such  other  times  as  the  state  commission  may 
require.  The  act  also  provides  that  the  state  commission  may, 
"with  the  written  approval  of  the  governor,  remove  any  municipal 
civil  service  commissioner  appointed  or  emjrfoyed  under  the  author- 
ity of  this  section,  for  incompetence,  inefficiency,  neglect  of  duty  or 
violation  of  the  provisions  of  this  act."    Section  10. 

It  will  thus  be  seen  that  one  of  the  provisions  of  the  act  prohibits 
removal  of  an  employ^  for  political  reasons,  and  requires  the  munic- 
ipal civil  service  commission  to  rejwrt  annually  to  the  state  com- 
mission whether  this,  as  well  as  the  other,  provisions  of  the  law, 
has  been  complied  with,  and  how  the  said  law  has  been  administered; 
and  gives  the  state  commission  power  to  remove  the  municipal  civil 
service  commissioner  for  failure  to  thus  report.  Any  reasonable 
rule  or  regulation  prescribed  by  the  municipal  civil  service  commis- 
sion, which  will  enable  them  to  com[rfy  with  the  provisions  of  tbia 
section  of  the  act,  is  clearly  within  the  power  impliedly  conferred 
upon  them  in  connection  with  this  duty  thus  imposed.  Whenever 
a  power  is  given  or  a  duty  imposed  by  statute,  everytliing  necessary 
to  make  that  power  effectual  or  essential  to  the  performance  of  the 
duty  is  conferred  by  implication  upon  the  person  or  body  given  the 
power  or  charged  with  the  performance  of  the.  duty  in  the  absence 
of  express  authority.  5iayor,  etc.,  v.  Sands,  105  N.  Y.  210,  11  N.  E. 
820;  People  ex  rel.  Ostrander  v.  Chapin,  105  N.  Y.  309,  11  N.  E. 
510;  Brownell  v.  Town  of  Greenwich,  114  N.  Y.  518,  22  N.  E.  24, 
4  L.  R.  A.  685;  Town  of  Ontario  v.  Union  Bank  of  Rocheeter,  21 
Misc.  Rep.  770,  47  N.  Y.  Supp.  927;  Allen  v.  Sisson  (Sup.)  20  N.  Y. 
Supp.  971. 
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In  the  Sands  Case  the  court  said: 

"It  Is  a  well-establlslied  principle  that  statutes  containing  grants  of  powet 
Bhall  be  construed  so  as  to  Include  the  authority  to  do  all  things  necessary  to 
accomplish  the  object  of  the  grant  and  to  enable  the  donee  of  the  power  to 
effect  the  purpose  of  the  act" 

In  the  Ostrander  Case  the  court  said: 

"It  18  a  general  principle  that,  where  a  power  Is  given  by  statute,  everything 
necessary  to  make  it  effectual  or  requisite  to  attain  Its  end  Is  Implied.*' 

In  the  Town  of  Ontario  Case  the  court  said: 

"When  the  statute  commands  an  act  to  be  done,  It  anthoriEes  by  Implication 
every  Instrumentality  that  la  necessary  lor  its  complete  performance." 

It  being  the  doty  of  the  municipal  civil  service  commission  to 
report  in  what  manner  the  provisions  of  the  act  prohibiting  removals 
for  political  reasons  were  carried  out,  and  the  power  being  given 
to  them  to  ascertain  that,  it  was  entirely  proper  for  them  to  make 
&  rule  or  regulation  requiring  persons  who  made  removals  to  state 
the  groaod  of  such  removal  in  writing,  file  it  with  the  municipal 
commission,  and  permit  the  person  removed  to  make  his  explanation 
in  respect  thereto.  A  written  statement  on  the  part  of  the  remov- 
ing officer  as  to  the  reason  for  the  removal,  and  a  written  explana- 
tion of  the  person  removed,  would  be  helpful  to  the  commission 
charged  with  the  dnty  of  making  its  report,  in  aiding  it  to  determine 
whetiier  the  removal  was  made  in  good  faith  or  in  violation  of  the 
statute  for  political  reasons.  If  this  rule  had  been  made  bj  the 
monicipal  civil  service  commission  themselves,  for  the  reasons  above 
stated,  it  would  have  been  entirely  within  their  power  to  make  a 
regulation  of  the  character  of  article  42.  The  power  of  the  state 
civil  service  commission,  however,  when  they  are  called  upon  to  act 
as  they  were  in  this  particular  instance,  is  defined  to  be  to  "prescribe, 
amend  and  enforce  suitable  rules  and  regulations  for  carrying  into 
effect  the  provisions  of  this  act,"  which  necessarily  means  all  of  the 
provisions  of  the  act,  including  that  against  removals.  If  the-law 
is  as  claimed  by  the  attorney  for  the  commimioners,  and  the  civil 
service  law  has  no  plan  or  'intention  to  restrict  the  power  of  re- 
movals, and  no  authority  is  given  to  determine  whether  removals 
have  been  made  because  of  political  reasous,  there  is  very  little  or 
no  protection  to  employes  of  the  city  who  have  secured  appointment 
because  of  their  stajiding  on  a  merit  list,  if  they  can  be  summarily 
and  arbitrarily  removed  the  next  day  after  their  appointment  with- 
out any  assigned  reason.  Successive  enactments  of  tlie  legislature 
of  civil  service  acts  have  been  designed  to  secure  to  incumbents  of 
positions  in  the  civil  service  freedom  from  removal  from  jdaces  be- 
cause of  political  opinions,  and  the  rule  in  question  made  by  the  state 
civil  service  commission  is  in  entire  harmony  with  that  purpose,  and 
a  better  and  improved  public  service,  as  such  is  to  be  given  effect 
by  the  courts  in  its  tme  spirit.  It  is  plain  to  me  that  the  civil 
service  commissioners  in  no  way  exceeded  their  power  in  making 
such  a  necessai'y,  reasonable  and  fitting  rule,  and  the  dock  commis- 
sioners should  not  have  disregarded  it.  Of  course,  rules  of  the  civil 
service  cannot  add  to  or  detract  from  the  statute.   Tliey  must  be  in 
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harmony  witib  the  statute,  and  fairiij  vitidn  its  contonplation.  I 
BO  regard  this  rale.  Writs  of  mandamus  will  issoe  as  asked  for,  with 
costs  in  each  case. 
Writs  issaed,  with  costs,  in  each  case. 


TELLER  et  aL  T,  GBBBT  et  SL 

(Supreme  Court,  Appellate  Term.   December  28, 1890.) 

pABmBBBHiP— Action  aoainbt  Firm— JuneHBHT  AejuMar  Pabthkb. 

In  an  action  against  two  defendants,  as  co-partners,  for  a  putiier>14» 
liability.  It  Is  error  to  halve  the  amount  sued  for,  and  render  an  indlTldnal 
Judgment  for  that  sum  against  tbe  one  defendant  on  wbom  aerrloe  was 
bad. 

Appeal  from  municipal  conrt,  borongh  of  Manhattan,  Fint  dis- 
trict 

Action  by  Bobert  Teller  and  others  against  Theodore  L  GL  Geciy 
and  Charles  Murray.  From  a  judgment  against  ddFendant  Gliaries 
Murray,  he  appeals.  Bereraed.   

Argued  before  FBEEDMAN,  F.  J.,  and  MacI£AN  and  J^VES- 
TEITT,  JJ. 

Arnold  Ofaartes  Weil,  for  appellant. 
Henry  L.  Mazson,  for  respondents. 

LEVENTRITT,  J.  An  action  for  work,  labor,  and  services  was 
brought  against  the  defendants  as  co-partners.  If  any  liability  ex- 
isted on  their  part  for  breach  of  the  contract,  it  was  joint,  and  re- 
quired a  judgment  against  both  in  their  partnership  capacity.  The 
justice  halved  tbe  amount  sued  for,  and  rendered  judgment  for  tliat 
half  against  the  defendant  Charles  Murray,  he  being  the  only  one 
served.  It  is  obvious  that  tiiere  must  be  a  reversal.  There  is  no 
authority  for  such  a  division,  or  for  the  individual  judgment  given. 
It  did  not  require  personal  service  on  the  otbier  d^endant,  to  give 
the  court  jurisdiction  of  the  partnership ;  and  tbe  liability,  b^ng  a 
partnership  liability,  could  not  be  enforced  against  a  memb^  indi- 
vidually until  after  the  partnership  assets  had  been  exhausted. 
Neither  on  the  pleadings  nor  on  the  prod  were  the  plaintiifB  enti- 
tled to  the  judgment  obtained,  either  as  to  form  or  amonnt.  There 
must  be  a  new  triaL 

Judgment  reversed  and  a  new  trial  ordered,  with  .costs  to  KppA 
lant  to  abide  the  event. 

FBEEDMAN,  P.  J.,  concurs;  MacLEAN,  J.,  in  result 


Digitized  by 


6np.  Gt.) 


HOBNBEBOEB  T.  FEDKB. 


866 


HORNBEBGBR  et  al.  T.  FBDEE  et  at 
(Supreme  Conrl;  Appellate  Term.  December  28,  1899J 

1.  SAUa— RudSBZOV. 

A  dalm  that  a  aale  was  lesdiided,  wtafch  Is  baaed  voom  an  Instmctloa 
from  tbe  bnaband  of  the  bayer  to  the  seller  to  come  and  take  the  goods 
vnaj,  cannot  be  snstalned  In  tbe  absence  of  proof  that  tbe  bnaband  had 
authority  to  gtve  sneh  Instruction. 
S.  Sahb. 

The  title  to  property  sold  cannot  be  revested  In  tbe  seller  by  a  rescission 
of  tbe  sale,  but  only  by  resale,  where  the  contract  of  sale  remains  In  no 
sense  executory,  and  there  has  been  a  perfect  dBllTeiy,  and  no  preteniw  of 
fraud  Is  made. 

Appeal  from  municipal  coort,  borough  of  Manhattan,  Fourth  dis- 
trict 

Action  by  Louis  Hornberger  and  another  against  Annie  Feder 
and  Samuel  I.  Abramson,  as  marshal.  From  a  judgment  for  plain- 
tiffs, defendants  appeal.  Reversed. 

Argued  before  FBEEDUAX^  P.  J«  and  MacI^EAN  and  LEVEK- 
TBITT,  JJ. 

Blaw  &  Leaser,  for  appellants. 
Herman  G.  Loew,  for  respondents. 

LEVENTIilTT,  J.  The  question  presented  for  review  is  wheth- 
er there  was  a  rescission  of  a  contract  of  sale  after  delivery  of  the 
chattels,  so  as  to  support  an  action  for  their  recovery  as  against 
an  attaching  creditor.  On  the  29th  day  of  May,  1899,  the  plain- 
tiffs sold  and  delivered  to  the  defendant  Annie  Feder  36  barrels  of 
flour.  On  the  12th  day  of  June,  1899,  tbe  defendant  Abramson,  as 
a  marshal  of  the  city  of  New  York,  levied  on  the  flour  under  a  war- 
rant of  attachment  against  the  property  of  the  defendant  Feder, 
rWiree  days  later  the  plaintiffs  replevied  the  flour  from  the  defend- 
ants, and  have  since  retained  the  possession  thereof.  On  the  trial 
the  plaintifFs  songfat  to  justify  the  writ  by  an  alleged  rescission  of 
the  sale.  The  plaintiff  Hornberger  testified  on  his  direct  examina- 
tion that  on  the  day  preceding  the  issuance  of  the  warrant  the  de- 
fendant Feder  sent  him  "word  she  didn't  want  the  goods,"  and  on 
his  cross-examination  he  added,  "She  notified  me  through  her  hus- 
band, who  came  around  and  told  us  to  take  the  goods  away."  He 
further  testified  that  on  the  morning  of  the  levy  he  went  to  the 
premises  of  the  defendant  Feder,  but  found  the  marshal  already  in 
possession  of  tbs  flour.  Homberger's  father,  called  as  a  witness, 
claimed  to  have  preceded  the  marshal  by  half  an  hour,  and  to  have 
notified  tiie  latter  tiiat  the  flour  belonged  to  his  son.  This  snmmar 
Izes  all  the  testimony  in  support  of  rescission.  Inasmuch  as  tbe 
rescission  is  predicated  solely  on  the  direction  of  the  defendant's 
husband  to  the  plaintiffs,  it  would,  perhaps,  be  suflScient  to  point 
out  the  coifaplete  absence  of  proof  indicating  authority  in  him  to 
give  such  direction.  This  omission,  emphasized  by  the  defendant 
Feder's  assertion  that  he  had  no  authority,  would  in  itself  require 
a  reversal  of  the  judgment.  There  is,  however,  a  further  groond, 
61  M.Y.S.-66 
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■eft  dependent  on  bis  anthority .  We  are  of  tlie  opinion  ttmt,  as  a 
■latter  of  lav,  there  was  no  rescission  of  tbe  sale.  The  title  of 
tbe  defendant  Feder  had  been  perfected.  There  had  been  a  perfect 

deBveiy.  The  contract  remained  in  no  respect  executory,  and  no 
pretense  of  frand  was  made.  The  plaintifTs,  under  those  circum- 
stances,  conid  not  become  revested  with  the  title  to  the  floor  by  a 
KScissioQ,  but  only  by  a  resale.  The  fact  that  for  a  period  of  two 
weeks  the  defendant  Feder  was  in  undisputed  possession,  and  that 
her  right  of  ownership  was  both  exercised  and  recognized,  indicates 
clearly  that  the  property  was  hers,  and  so  continued  unless  by  a 
new  contract  she  resold  to  the  plaintiffs.  There  is  no  claim  tiist 
there  was  such  a  resale,  and,  if  made,  it  could  not  prevail,  because 
there  was  no  compliance  with  the  provisions  of  the  statute  of 
frauds.  Tliis  case  is  analogoas  to  that  of  Blanchard  v.  Trim,  38  N. 
Y,  225,  which  is  an  authority  for  this  reversal. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  Kpptl- 
lants  to  abide  the  event.  All  concur. 


PIXGK  V.  ROGERS. 
(Supreme  Court,  Ai^iellate  Term.   December  28,  ISBA.) 

LUIDLORD  AND  TeHAKT— CONSTKCCTIVB  EVICTION. 

A  coDstractiTe  eviction  cannot  be  predicated  on  tbe  vibrations  of  an  elec- 
tric oamo,  used  for  llglitiog  purposes,  located  In  tbe  basement  of  an  agMit- 
ment  building,  and  annoying  to  a  tenant  for  a  single  nlgbt  and  a  part  of 
the  following  day.  wltbout  proof  that  this  condition  existed  beton  or  aftet- 
wards,  that  It  could  not  have  been  readily  remedied,  and  that  0ie  tamdioid 
was  advised  of  Its  prior  existence. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Elereath 
district. 

Action  by  Louisa  Finck  against  Alfred  M.  Bogers.  "Fnm  a  jodg- 
ment  for  defendant,  plaintiff  appeals.  Reversed. 

Argued  before  FREEDUAK,  P.  J.,  and  MacLEAK  and  LBVEK- 
TBITT,  JJ. 

(George  Finck,  for  appellant 
Edward  G.  Bluck,  for  respondent 

LEVENTBITT,  J.  The  defendant  successfnlly  restated  an  ac- 
kion  for  rent  by  proof  of  an  alleged  eviction.  The  record  shows  that 
Mt  the  27tb  day  of  September,  1898,  the  defendant,  under  a  written 
Bease  for  one  year,  commencing  on  the  Ist  day  of  October,  1898, 
entered  into  possession  of  an  apartment  on  the  second  fioor  of  tbe 
Cameron  Flats,  owned  by  tbe  plaintiff.  Prior  to  this  time  tbe  de- 
fendant had  for  almost  a  year  occupied  another  apartment  on  the 
same  floor  of  tbe  same  building,  and  had  had  no  occasion  for  com- 
plaint. On  September  27th  the  defendant,  his  wife,  and  a  servant 
moved  into  the  new  apartment.  They  remained  but  a  single  night 
slept  elsewhere  the  following  night,  and  began  moving  out  the  di^ 
after,  alleging  as  a  reason  interference  with  the  quiet  enjoyment  of 
the  premises.   This  consisted  of  vibrations  in  the  apartment  caused 
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bj  an  electric  dynamo  located  in  the  cellar,  and  provided  for  light- 
ing purposes.  The  defendant  claims  that  the  walls  and  floor  shook; 
that  the  chandelier  rattled,  and  that  neither  he  nor  his  wife,  who 
was  a  nervous,  sick  woman,  could  sleep  throughout  the  night ;  that 
during  a  part  of  the  sncceediug  day  Uie  same  disturbances  contin- 
ued. On  this  the  defendant  predicated  a  constructive  eviction. 
This  plea  should  not  have  prevailed.  We  may  disregard  the  fact 
that  the  preponderance  of  credible  testimony  was  clearly  with  the 
plaintiff,  who  produced  disinterested  witnesses, — a  prior  and  a  sab- 
seqaent  tenant  of  the  same  apartment  occupied  by  the  defendant, — 
and  they  testified  that,  under  similar  conditions,  the  dynamo  had 
never  annoyed  them,  nor  had  they  noticed  any  vibrations.  It  is 
not  necessary,  however,  for  the  purpose  of  this  appeal,  to  depart 
from  our  well-settled  rule  not  to  reverse  on  the  facts.  There  was 
«rror  in  law,  aa  the  defendant's  evidence,  conceding  it  to  be  true, 
was  insufficient  to  support  a  constructive  eviction.  He  testified  to 
a  condition  existing  only  for  a  single  night  and  part  of  the  follow- 
ing  day.  There  la  no  proof  whatever  that  this  condition  obtained 
«lther  before  or  after,  nor  that  it  could  not  readily  have  been  reme- 
died, nor  that  the  plaintiff  was  adviaed  of  its  prior  existence.  In 
fact,  the  defendant  testified  that,  when  the  plaintifTs  agent  was  in- 
formed of  the  vibration,  he  stated  that  he  had  never  observed  it, 
Kevertheleas,  the  defendant,  on  the  very  next  morning,  and  without 
giving  opportunity  to  abate  the  annoyance,  left  the  premises.  In 
a  case  similar  to  the  one  at  bar,  the  court  say: 

"If,  after  notice,  tlie  tandlord  proceeds  with  proper  dUigraoe  to  do  wbat  li 
aeceasaiy,  tie  la  allowed  a  xeaBonable  time  to  remedy  the  defect"  O'Qorman  v. 
Harby.  18  MlK.  Bep.  228,  41  M.  T.  Snpp.  521. 

It  will  be  found  upon  examination  of  the  authorities  that,  where 
minor  annoyances  have  been  held  to  justify  abandonment  of  prem- 
ises, the  resulting  interference  with  the  beneficial  enjoyment  of  the 
demised  premises  has  not  been  limited  to  an  isolated  instance,  but 
has  been  long  continued.  Chaplin,  Landl.  &  Ten.  503;  Cohen  v. 
Dnponl^  1  Sandf.  260;  Wyse  v.  Bussell,  16  Misc.  Rep.  63,  37  N.  Y. 
iSupp.  683;  O'Oorman  v.  Harby,  supra;  Tallman  v.  Murpl^,  120 
N.  Y.  345,  24  N.  E.  716;  McLaughlin  v.  Bohm,  20  Misc.  Rep.  338, 
45  N.  Y.  Supp.  745.  In  the  case  last  cited,  analogous  to  the  one 
under  review,  this  court  held,  in  effect,  that  the  noise  of  a  properly 
constructed  and  properly  operated  pump  in  the  cellar  of  an  apart- 
ment house  cannot  be  made  the  basis  of  a  claim  for  eviction.  In 
that  case,  also,  the  testimony  showed  that  the  vibration  caused  the 
chandeliers  to  rattle,  crockery  and  glassware  to  fall  from  shelves, 
and  that  illness  akin  to  seasickness  was  produced  in  tenants  wife. 
McLaughlin  v.  Bohm  was  properly  decided  adversely  to  the  tenant 
in  the  first  instance,  and  we  are  of  the  opinion  that  on  the  record 
the  same  disposition  should  have  been  made  of  this  case.  The 
judgment  will  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event.  All  concur. 
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(Somreme  Goart,  Appellate  Term.  DecenOwr  28,  1889;) 

PuADnro— OvFBB  or  Judohbnt— Countbbclaim. 

Defendant  made  an  offer  of  Judgment,  and  lator,  within  the  10  day* 
allowed  plaintiff  by  Code  Civ.  Proc.  {  738.  In  which  to  accept,  filed  a 
eonnterclalm.  Within  the  10  days,  plaintiff  accepted  the  offer,  and  had 
Judgment  entered  thereon.  Beta,  that  defendant  was  not  entitled  to  any 
adjudication  of  the  Issues  presented  by  the  counterclaim;  Code  CIt.  Proc. 
I  974.  providing  that  when  a  defendant  Interposes  a  counterclaim,  and 
demands  an  aitlrmatire  Judgment  against  plaintiff,  the  mode  of  trial  of  an 
Issue  of  fact  arising  thereon  shall  be  the  same  as  If  It  arose  in  an  action 
brooght  by  defendant  against  plalntifl  for  the  cause  of  action  named  In 
the  counterclaim,  not  betaig  apjOlcahle. 

Appeal  from  citj  court  of  New  York,  general  term. 

Action  by  the  United  States  Trust  Company,  trustee,  against  John 
BA.  Hodgson.  Defendant  appeals  from  an  order  of  the  general  term 
of  the  city  court  (58  N.  Y.  Supp.  1132),  reversing  an  order  of  the  spe- 
cial term  directing  a  judgment  entered  by  the  plaintiff  to  be  vacated, 
and  allowing  defendant  judgment  on  a  counterclaim.  Affirmed. 

Argued  before  FKfiEDMAN,  P.  J.,  and  MacI^EAM  and  LEVEK- 
TMTT,  J  J, 

Joseph  A,  Arnold,  for  appellant. 
BoIIins  &  Bollins,  for  respondent. 

FREEDMAN,  P.  J.  This  action  was  brought  to  recover  fhe  sum 
of  $109.10,  claimed  by  the  plaintiff  to  be  due  from  the  defendant, 
being  the  amount  of  water  rates  assessed  against  certain  premises 
o<%upied  by  the  defendant  under  a  lease  in  which  he  covenanted  to 
pay  such  assessments.  The  summons  and  complaint  in  the  action 
were  served  upon  the  defendant,  who  on  February  6,  18&9,  served 
an  ofEer  to  allow  a  judgment  to  be  taken  against  him  for  the  sum 
of  196.76  and  interest  and  costs.  On  February  10,  1899,  four  days 
after  service  of  the  defendant's  offer  to  allow  judgment  to  be  taken 
against  him,  the  defendant  served  an  answer  se^ng  up  therein  a 
counterclaim  for  the  sum  of  fl2.35.  On  February  16,  1899,  and 
within  the  10  days  allowed  the  plaintiff  by  the  Code  of  OMl  Pro- 
eednre  (section  78^,  In  which  to  accept  sac^  offer,  the  plaintiff's  at- 
torney served  upon  the  defendant's  attorney  a  notice  of  the  accept- 
ance of  such  offer,  and  on  the  next  day  entered  a  judgment  for  the 
amount  named  in  the  offer,  with  costs.  On  February  17,  1899,  the 
defendant  obtained  an  order  to  show  cause  at  a  special  term  of  the 
city  court  why  the  judgment  should  not  be  vacat^  and  the  defend- 
ant should  not  have  a  judgment  upon  his  counterclaim.  Upon  the 
hearing  the  special  term  made  an  order  vacating  the  judgment  of 
the  plaintiff  entered  upon  the  order  aforesaid,  and  Erected  that 
Ibe  defendant  should  have  judgment  upon  his  counterclaim  unless 
the  plaintiff  would  consent  to  reduce  the  judgment  obtained  by  him 
by  the  amount  of  the  defendant's  counterclaim,  in  which  event  the 
judgment  as  modified  might  stand.  The  plaintiff  thereupon  ap- 
pealed to  the  general  term  of  the  city  court,  which  reversed  tho 
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order  of  the  special  term  and  afiOrmed  the  judgment,  and  from  the 
last  order  the  defendant  appeals  to  this  coart 

The  claim  made  by  the  appellant  herein  is  that,  having  served 
an  answer  setting  up  a  counterclaim,  he  was  entitled  to  have  that 
counterclaim  adjudicated,  notwithstanding  the  ofEer  of  judgment 
was  made  and  accepted  within  the  10  days  provided  by  the  Code. 
"An  offer  of  judgment,  made  in  an  action  by  the  defendant  under 
section  738  of  the  Code  of  Civil  Procedure,  cannot  be  retracted  up- 
on the  same  day,  as  the  statute  gives  the  plaintiff  10  days  in  which 
to  consider  the  ofifer,  which  during  that  time  is  irrevocable."  Hack- 
ett  V.  Edwards,  23  Misc.  Rep.  659,  49  N.  Y.  Supp.  609;  Mc Vicar  v. 
Keating,  19  App.  Div.  581,  46  N.  Y.  Supp.  298.  And  it  has  been 
held  that  "the  effect  of  an  offer  of  judgment  must  be  determined  by 
the  state  of  the  pleadings  when  it  is  served."  Tomj^ins  v.  Ives,  3 
Abb.  Prac.  (N.  S.)  267.  While,  therefore,  the  offer  does  not  neces- 
sarily extinguish  a  counterclaim  set  up  in  an  answer  interposed 
during  the  10  days  in  which  the  plaintiff  has  to  accept  such  offer, 
it  does  not  follow  that  if  the  plaintiff  duly  accepts  such  offer  the 
counterclaim  must  nevertheless  be  tried  in  the  same  action. 

Section  974  of  the  Code  of  Civil  Procedure,  upon  which  the  ap- 
pellant relies  to  sustain  his  position,  provides  that: 

"Where  the  defendant  interposes  a  counterclaim  and  thereupon  demands  an 
affirmative  Judgment  against  the  plaintiff,  the  mode  ot  trial  of  an  issue  of  fact 
arising  thereupon,  is  the  same  as  if  it  arose  in  an  action  brought  by  the  defend- 
ant against  the  plaintiff  for  the  cause  of  action  stated  in  the  counterclaim,  and 
demaDdiug  the  same  Judgment." 

Hiis  section  seems  to  have  reference  only  to  the  mode  of  trial  in 
those  cases  where  a  counterclaim  has  been  interposed,  and  an  issue 
of  fact  ''arising  thereupon,"  and  not  to  a  case  like  the  one  at  bar, 
where  an  offer  of  judgment  has  been  accepted  within  the  time  al- 
lowed by  law,  during  which  time  the  defendant  cannot  withdraw 
the  offer,  nor  do  anything  whereby  the  right  of  the  plaintiff  to  ac- 
cept the  same  can  be  abridged  or  modified,  or  the  status  of  the 
case  in  any  way  altered. 

In  Tompkins  v.  Ives,  36  N.  Y.  76,  it  was  said: 

"The  Import  and  effect  of  the  offer  must  be  determined  by  the  conditloa  of 
the  pleadings  at  the  time  It  was  made.  •  *  *  The  intermediate  pleading 
was.  Id  Its  nature,  provisional." 

And  in  Stilwell  v.  Stilwell,  81  Hun,  394,  30  N,  Y.  Supp.  962,  it 
was  held  that: 

"The  offer  and  acceptance  constituted  a  contract  which  the  court  could  not 
set  aside  on  motion.  It  was  equally  powerless  to  order  or  frame  an  amendment 
that  would  operate  to  change  the  contract  without  the  consent  of  both  parties." 

In  the  case  at  bar,  the  answer  containing  the  counterclaim  hav- 
ing been  served  after  the  offer  of  judgment,  and  within  the  10  days 
allowed  the  plaintiff  in  which  to  accept  the  same,  and  he  having 

accepted  it  within  that  time,  and  entered  judgment  thereon,  while 
the  counterclaim  might  not  have  been  extinguished  thereby,  nei- 
ther was  there  an  issue  of  fact  arising  thereon  requiring  an  ad- 
judication in  that  action,  and  the  action  was  terminated  by  the  en- 
try of  the  judgment  upon  the  offer  made;  and  the  defendant  must 
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resort  to  a  separate  action  to  enforce  his  claim  against  tlie  plaintifi. 
if  it  shonld  be  determined  tliat  for  any  reason  lie  is  not  precluded 
thereby.  The  order  of  the  general  term  of  the  city  conrt  most  be 
affirmed. 

Order  of  the  general  term  of  the  city  court  aCBrmed,  with  costs  to 
respondent.  All  concur. 


SPISO  T.  BARKIN  et  aL 

(Snpreme  Coart,  Appellate  Term.   December  28.  1899.) 
1.  Landlord  ako  Tknant— Action  pgr  Rekt— Sdumarv  Pbocebdisos— Pat- 

KBNT. 

Where  a  landlOTd  accepted  part  cash  and  a  nonn^tlaUe  note  In  paj- 
ment  of  rent  due  and  to  become  due  after  the  note's  matoiltr.  giving  a 
receipt  for  such  rent  under  an  agreement  to  accept  sndi  payment  If  be  could 
get  tiie  note  cashed,  but  It  did  not  appear  wheUier  he  could  get  It  cashed. 
ta  whether  he  made  any  effort  to  do  so,  he  was  not  entitled,  on  tendering 
a  return  of  the  note,  to  maintain  a  summary  proceeding  to  dispossess  the 
tenant  for  nonpayment  of  rent  before  the  note's  maturity. 
8.  Same — Judombnt  againbt  Tenant. 

In  a  summary  proceeding  to  dispossess  a  tenant  for  nonpayment  of  rent 
a  Judgment  cannot  be  rendered  against  him  for  the  recovery  of  rent  due. 

MacLean,  J.,  dissenting. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Fourth  dis- 
trict. 

Summary  proceeding  by  Jacob  Spiro  against  Samuel  Barkiu  and 
another  for  the  nonpayment  of  rent.  From  a  judgment  of  the  mu- 
nicipal court,  borough  of  Manhattan,  Fourth  district,  in  faror  of 
plaintiff,  defendants  appeal.  Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVE>- 
TRITT,  JJ. 

J.  A.  Seidman,  for  appellants. 
Ralph  Nathan,  for  respondent 

FREEDMAK,  P.  J.  The  petition  in  this  proceeding  stated,  in 
substance,  that  the  landlord  herein  was  the  lessee  of  the  premises 
described  therein,  that  by  an  agreement  made  between  himself  and 
the  tenants  he  let  a  portion  of  the  premises  to  them  at  a  monthly 
rental  of  $100,  payable  in  advance  upon  the  1st  day  of  each  month, 
and  that  the  rent  for  the  month  of  August,  1809,  was  due  and  un- 
paid. The  answer  of  the  tenants  contained  a  general  denial  of 
the  complaint,  and  also  set  up  the  affirmative  defeuse  that  by  an 
agreement  made  and  entered  into  between  one  Pauline  Glassman. 
the  owner,  and  Spiro,  the  petitioner  herein,  as  lessee,  the  tenants 
had  rented  a  portion  of  the  premises  for  the  term  of  four  months 
from  July  1,  1899,  to  November  1,  1899,  at  an  agreed  rental  price 
of  f350,  payable  f  100  in  cash  and  the  balance  by  a  note  of  f 250.  due 
October  1,  1899,  payable  to  the  petitioner.  The  testimony  of  the 
landlord,  Spiro,  who  was  the  only  witness  sworn  in  his  behalf,  was 
to  the  effect  that,  the  tenants  baving  paid  to  him  the  rent  for  the 
month  of  June,  he  called  upon  them  about  August  1,  1899,  and. 
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being  pressed  for  money,  offered  to  take  flOO  In  cash  and  a  note  for 
for  the  rent  for  the  months  of  Jnly,  Augost,  September,  and 
October,  if  they  (the  tenants)  would  give  him  a  note  which  he  "could 
get  cashed";  that  they  therenpon  gave  him  a  check  for  flOO,  and 
a  note  for  f250,  payable  October  1, 1899,  and  he  gave  them  a  receipt 
for  four  months'  rent  from  Jnly  1  to  November  1,  1899,  which  re- 
ceipt was  signed  by  the  owner,  Glassman,  and  himself,  the  lessee. 
Th&  note  was  dated  July  1,  1899,  and  was  payable  to  Jacob  Spiro, 
at  the  Germania  Bank.  It  was  not  a  negotiable  note,  but  whether 
Spiro  conld  get  it  cashed  or  not,  or  whether  he  made  any  efForts  in 
that  direction,  does  not  appear.  Within  a  short  time  after  the  re- 
ceipt of  the  note  by  Spiro,  however,  he  offered  to  return  the  note  to 
the  tenants,  and  demanded  the  payment  of  the  August  rent,  and 
upon  their  refusal  either  to  accept  the  return  of  the  note  or  to  pay 
the  rent  instituted  these  proceedings,  and  not  only  obtained  the 
final  order  usnal  in  such  cases,  but  the  trial  judge  rendered  a  judg- 
ment against  the  tenants  for  the  sum  of  |100  rent  and  costs.  The 
testimony  on  the  part  of  the  tenants  was  undisputed,  and  showed 
that  foreclosure  proceedings  were  pending  against  the  leased  prem- 
ises at  the  time  of  the  agreement  between  the  parties  relative  to 
the  giving  of  the  note;  that  the  landlord  was  endeavoring  to  save 
the  rental  price  of  the  premises  from  any  action  that  could  be 
taken  by  a  receiver  who  might  be  appointed  in  the  foreclosure  pro- 
ceedings; that  he  offered  to  accept  the  sum  of  ?100  in  cash  and  a 
note  for  |250  for  the  four-months  rent  referred  to;  that  by  the 
advice  of  the  attorney  for  the  tenants  the  note  was  made  nonne- 
gotiable,  which  fact  was  fully  explained  to  the  landlord  at  the  time 
Sie  note  was  given  him.  and  which  note  was  accepted  by  him  after 
anch  explanation  so  made,  and  a  receipt  for  four  months*  rent  given, 
the  receipt  being  antedated  to  July  1,  1899,  at  his  request.  The 
receipt  was  introduced  in  evidence,  and  substantiated  the  testi- 
mony given  in  relation  thereto.  It  was  not  shown  or  claimed  by  the 
landlord  that  any  misrepresentations  or  false  statements  were  made 
by  the  tenants  to  induce  him  to  accept  the  note  in  question,  and  he 
testified  that  he  can  read  and  write  the  English  language,  and  that 
he  read  the  note,  and  accepted  it  in  payment  for  the  rent,  and  gave 
the  receipt  therefor.  These  proceedings  were  instituted  in  August, 
1899,  and,  the  note  not  being  due  until  October  1,  1899,  it  follows 
that  the  tenants  interposed  and  proved  a  perfect  defense  to  the 
allegations  of  the  petitioner.  Moreover,  the  trial  judge  had  no  au- 
thority to  render  a  judgment  against  the  tenants  in  a  proceeding  of 
this  kind  for  the  recovery  of  rent.  Jarvis  v.  Driggs,  69  N.  Y,  147, 
Judgment  and  final  order  reversed,  with  costs. 

LEVENTBITT,  J.,  concurs. 

HacIiEAN,  J.  (dissenting).  In  this  proceeding,  to  dispoeBess  for 
nonpayment  of  rent,  there  was  involved  merely  a  question  of  fact, 
which  the  Jnstice  determined  in  favor  of  the  landlord,  and  under 
the  common  practice  of  this  court  such  determination  is  not  to  be 
distnrbied  save  under  conditions  which  are  not  present  herein.  The 
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propriety  or  impropriety  of  a  judgment  for  rent  is  not  brfore  this 
court,  because  it  is  no  part  of  the  final  order  from  which,  and  from 
which  alone,  the  appeal  herein  is  taken.  The  order  should  there- 
fore be  affirmed. 


BBISTOB  T.  FltAHBRTT  et  aL 

(Supreme  Court,  Appellate  Tenn.  December  28, 18W.) 

Apfxal  asd  Ebbob— BscoBD^JinuBpKTtoir. 

Where  tbe  record  does  not  show  that  defendant  realdee  within  tbe  Jinto- 

diction  of  the  trial  court,  a  Judgment  against  him  must  be  rerersed. 

App&a  from  municipal  court,  borough  of  Manhattan,  Second  dis- 
trict. 

Action  by  Qeorge  B.  Briator  against  William  H.  Flaherty,  im- 
pleaded with  James  0.  Metcalfe.  From  a  judgment  for  pl^tifT, 
defendant  Flaherty  appeals.  Reversed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAl?  and  LBVEK- 
TBITT,  JJ. 

Maxw^  C.  Katz,  for  appellants. 
George  B.  Bristor,  for  reapondoit 

MacLEAN,  J.  The  defendant  now  objects,  among  other  things, 
that  the  record  is  silent  as  to  his  residence  within  the  jurisdiction 
of  the  trial  court,  and  this  is  true.  For  this  reason  the  judgment 
must  be  reversed.  Frees  t.  Ford,  6  N.  T,  176;  Gilbert  v.  Toik,  HI 
N.  Y.  544,  19  N.  E.  268. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  tiie  ap- 
pellant to  abide  the  event.    All  concur. 


McLOUGHLIN  T.  STEURWAU>. 
(Supreme  Court,  Appellate  Term.   December  28,  1899.) 

LaITDLOBD  AHD  TbHANT— SdMHABT  FrOCSEDINOS  POB  PO8BB8BIOB. 

An  agreement  for  a  lease,  whl(A  the  landlord  sabaeqnently  ttfueed  to 
enter  into,  of  property  thereafter  conveyed  to  a  tblrd  paitr*  to  nhma  ttit 

tenant  with  whom  such  agreement  was  made  paid  the  rent  claimed  to  be 
due,  does  not  sufficiently  show  the  relation  of  landlord  and  traiant  opoo 
which  to  base  a  summary  proceeding  by  such  landloEd  for  posBeaaton  for 
nonpayment  ot  rent. 

Appeal  from  municipal  court,  borough  of  Ifonhattan,  Seventh 

district 

Summary  proceeding  by  Thomas  J.  McLoughlin  against  Oatbarine 
A.  Steurwald.  Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed.   

Argned  before  FBEEDMAN,  P.  J.,  and  MacLEAIT  and  LEVEN- 
TBITT,  J  J. 

Max  Stennert,  for  appellant. 
Jacob  Levy,  for  respondent. 
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FKEEDMAN,  P.  J.  This  is  a  summary  proceeding,  taken  to  re- 
cover possession  of  premises  in  the  city  of  New  York,  based  upon 
a  petition  alleging  nonpayment  of  rent  for  the  months  of  May  and 
Jnne,  1899,  and  claimed  by  the  petitioner  therein  to  have  been 
leased  to  the  tenant  herein.  There  was  suflBcient  testimony  in  the 
case,  given  on  behalf  of  the  tenant,  to  show  that  the  relation  of 
landlord  and  tenant  never  existed  between  the  parties,  and  that, 
altiiough  at  one  time  there  existed  an  oral  agreement  for  a  lease, 
the  landlord  subsecfuently  refused  to  enter  into  a  lease,  and  there- 
after conveyed  the  premises  to  a  third  party,  to  whom  the  tenant 
paid  the,  amount  of  rent  claimed  by  the  landlord  in  these  proceed- 
ings, an^  for  the  months  of  May  and  June,  1899.  The  court  below 
took  that  view  of  the  evidence,  and  gave  a  judgment  in  favor  of 
the  tenant,  and  there  appears  no  good  reason  for  a  reversaL 

Order  and  judgment  affirmed,  with  coats.  All  concur. 


FALCONE  V.  SOCIETA  SARp.  TTALIAXI  DI  MUTUO  SOC0OR8O. 
(Sam-erne  Court,  App^te  Teim.   December  28,  1899.) 

I.  MnruAL  Benefit  Asbociations— By-Laws — Reasonableness. 

A  by-law  of  a  mutual  bcneQt  association  requlriug  a  member  entitled  to 
a  per  diem  sick  benefit  to  notify  tbe  secretary  wlthla  24  hours  after  bis 
Illness  began,  whereupon  the  latter  would  then  send  the  association  physi- 
cian to  visit  talm,  and  certify  as  to  tafs  illness,  and  further  providing  that 
the  doctor's  certificate  should  alone  be  proof  thereof,  is  not  unreasonable, 
and  a  member  wbo  fails  to  comply  therewith  cannot  recover  a  benefit 

%  Baue — Noncompliance  of  Member— Execs  e. 

Failure  of  a  member  of  a  benefit  association  to  comply  with  Its  by-lawa, 
requiring  him  to  notify  tbe  secretary  of  his  illness,  is  not  excused  by  show- 
ing that  he  was  incapacitated  from  so  doing  by  a  sudden  illness,  where. 
Jong  before  he  recovered  from  the  Illness  for  which  he  seeks  to  recover  a 
per  diem  benefit,  be  was  able  to,  but  did  not,  notify  the  secretary. 

IL  Sahb— Member— Estoppel. 

One  who,  as  a  charter  member  of  an  association,  either  participated  In 
the  adoption  of  a  by-law  or  assented  to  it  when  he  joined  the  society,  and 
who  thereafter  recognized  it  by  acting  thereon.  Is  estopped  to  question  Its 
reasonableness. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Sixth  dis- 
trict. 

Action  by  Fasquale  Falcone  against  Societa  Sarti  Italian!  di 
Motno  Soccorao  to  recover  aick  benefits.  From  a  judgment  in  favor 
of  plaintifF,  defendant  appeals.  Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

John  Palmieri,  for  appellant 
Achille  J.  Oishei,  for  respondent 

MacLEAN,  J.  Of  what  sort  was  the  defendant  association  no- 
where clearly  appears.  The  plaintiff  says  that  he  was  a  member  of 
ft  from  its  foundation,  and  that  under  the  by  laws  he  was  to  get 
a  "sick  beneflf  ^  of  a  dollar  a  day  while  sick,  and  that  he  was  Bick 
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10  days.  Among  the  by-laws  there  was  also  one  which  the  plain- 
tiff translated  to  the  effect  that: 

"Whenerer  a  ^dc  member  sbaU  not  bare  foitta  In  the  doctor  of  tbe  society, 
he  can  procnre  for  himself  any  doctor  he  desires,  but  at  his  own  expense.  But 
If  be  wants  to  receive  sick  benefit  he  will  have  to  notify,  within  twenty-tour 
honra.  the  corresponding  secretary,  who  can  Immediately  notify  the  doctor  of 
the  society,  who  will  then  visit  the  sick  member  within  eight  hoars,  and,  tf  he 
find  that  the  member  Is  eick,  he  will  leave  with  him  a  memorandum,  and  the 
association  will  not  recognize  any  other  certliicate  but  that  of  the  society.  It 
would  be  useless  for  any  member  who  has  bepn  sick  to  try  to  prove  his  sick- 
ness through  the  certificate  of  another  doctor  than  that  of  the  society,  as  the 
committee  will  not  recognize  the  same." 

With  this  by-law  the  plaintiff  neither  complied  nor  attempted  to 
comply,  because,  as  he  says,  his  illness  was  rush  of  blood  to  the 
head,  and  he  could  not,  at  4  o'clock  in  the  morning,  go  and  notify 
the  society,  and  because,  as  his  counsel  says,  the  by-law  is  unrea- 
sonable, and  therefore  not  obligatory.  Neither  of  these  excuses  may 
prevail.  It  is  nowhere  suggested  that  the  plaintiff's  inability  to 
give  notice  lasted  for  the  whole  of  the  first  24  hours;  much  less  for 
any  one  of  the  remaining  9  days.  The  by-law  does  not  appear  to  be 
an  unreasonable  precaution  for  the  protection  of  the  society.  More- 
over, the  plaintiff  can  hardly  be  heard  to  say  that  the  by-law  is  on- 
reasonable,  for,  as  a  member  from  the  foundation,  he  must  have 
taken  part  in  the  adoption  of  the  by-law  originally,  or  have  given 
to  it  his  assent  upon  joining  the  society  at  its  outset,  and  because, 
too,  he  had  recognized  it  himself  by  sending  the  prescribed  notifi- 
cation when  sick  on  a  former  occasion.  The  judgment  Bhoald  be 
reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event. 

Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  the 
appellant  to  abide  the  event.  All  concor. 


MARKOWITZ  T.  JOSEPH  EGKBBT  LODGE,  NO.  82.  I.  O.  B.  A. 

(Supreme  Court,  AppeUate  Term.  December  28,  1S99.) 

Behbfioiai.  Associations— Bick  Benefits— Coxpliaitcb  with  Bt-Laws — Con- 
ditions. 

A  member  of  a  beneficial  association,  who  failed  to  comply  with  a  by- 
law of  the  association  providing  that  a  member  leaving  their  usual  place  of 

residence  shall  be  entitled  to  tlie  sicl;  benefit,  provided  he  procnre  a  travel- 
ing card,  and  present  It  to  the  branch  lodge  where  he  may  be  sojourning, 
and  request  such  lodge  to  ofllcinlly  notify  the  association  of  his  Illness, 
cannot  maintain  an  action  for  the  sick  benefits,  as  compliance  with  the 
by-law  Is  a  condition  precedent  to  the  association's  liability. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Third  dis- 
trict. 

Action  by  Moses  Markowitz  against  the  Joseph  Eckert  Lodge, 
No.  82,  Independent  Order  Brith  Abraham,  to  recover  a  sick  bene- 
fit. From  a  judgment  in  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 
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Argned  before  FBEEDMAlf,  P.  J.,  and  MacLEAN  and  LEVEN- 
TETTT,  JJ. 

Eli  S.  Schreier,  for  appellant. 
Leopold  MoBchcowitz,  for  respondent. 

MacLEA-N,  J.  From  the  agreed  state  of  facts  It  appears  that 
the  plaintiff's  assignor,  who  was  a  member  of  the  defendant  lodge, 
might  bare  been  entitled  to  a  "sick  benefit"  had  he,  during  an  ab* 
Bence  from  the  city,  complied  with  a  by-law  which  required  him  to 
procure  a  ^^jtraveling  card,"  and  present  it  to  the  branch  lodge  in 
Krie,  where  he  was  sojourning,  and  request  that  lodge  officially  to 
notify  the  defendant  of  his  illness.  These  acts  on  the  part  of  the 
plaintiff  were  conditions  precedent  to  the  defendant's  liability.  He 
performed  none  of  them.  His  complaint  was  therefore  rightly  dis- 
missed npon  the  merits  by  the  learned  jnstice,  and  the  judgment 
herein  should  be  afBrmed. 

Judgment  afiirmed,  with  costs.   All  concur. 


FRANKLIN  COAL  CO.  t.  HICKS. 

(Supreme  Court,  Appellate  Division,  Fourth  Department   December  29,  1899.) 

Goods  Bold  a»d  Delivered— Etibei^ce. 

PlalDtifT  baviDg  refused  to  sell  defendant's  husband  coal  for  his  business 
on  credit,  defendant  requested  that  coal  subsequently  delivered  should  be 
charged  In  the  husband's  name,  but  that  she  should  be  the  purchaser,  and 
would  pay  therefor.  After  the  husband's  failure,  plaintiff  presented  to  the 
wife  a  biU,  which  she  admitted  was  correct,  and  gave  a  check  In  part  pay- 
ment. At  defendant's  request,  plaintiff  accepted  the  husband's  note  and  a 
prellmlnaTy  statement  for  confession  of  judgment  against  him  for  a  part 
of  tiie  account  Held,  that  a  verdict  against  the  wife  would  not  be  set 
aside  as  contrary  to  the  evidence,  though  both  she  and  her  husband  denied 
making  the  agreement 

Appeal  from  trial  term,  Steuben  county. 

Action  by  the  Franklin  Coal  Company  against  Frank  Hicks. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  motion  for 
new  trial,  defendant  appeals.  Affirmed. 

Argned  before  HAKDIK,  P.  J.,  and  ADAMS,  HcLENNAlf, 
SPRING,  and  SMITH,  J  J. 

James  H.  Stevens,  for  appellant. 
F.  A,  lEobbins,  for  respondent. 

SFBINQ,  J.  The  plaintiff  is  a  corporation  dealing  in  coal,  with 
its  principal  place  of  business  in  Buffalo.  In  189G,  and  prior  there- 
to, the  husband  of  the  defendant  was  a  retail  coal  dealer  in  Hornells- 
Tille,  in  this  state.  This  action  is  brought  to  recover  for  several 
car  loads  of  coal  which  the  plaintiff  claims  were  sold  directly  to  the 
defendant.  It  seems  that  the  plaintiff  had  sold  a  small  quantity 
of  coal  to  the  husband  of  defendant,  and  in  the  early  winter  of  1895- 
96  Mr.  Meagley,  the  agent  of  plaintiff,  went  to  HornellsTille,  with 
A  view  of  making  sales.    He  testified  that  lie  had  learned  that  Mr. 
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HickB  was  irrespon  Bible,  but  that  his  wife  was  of  good  commercial 
credit.  He  further  testified  that  he  saw  the  defendant,  and  stated 
to  her  that  the  plaintiff  had  ascertained  Mr.  Hicks  was  IrreBpoDsi- 
ble,  and  did  not  desire  to  continue  its  trade  with  him;  that  he  nn- 
derstood  she  was  the  owner  of  property,  and  hia  company  would 
sell  to  her  whaterer  quantity  she  wanted.  She  then  said  she  owned 
real  estate  in  Homellsville  to  the  amount  of  f20,000,  and  that  she 
had  paid  for  coal  purchased  by  Mr.  Hicks.  She  said  she  would 
pay  for  the  coal.  She  asked  that  it  be  charged  to  her  husband,  be- 
cause he  made  the  collections,  and  she  did  not  wish  him  to  kooff 
she  was  to  be  the  paymaster.  In  pursuance  of  this  arrangement, 
the  coal  was  shipped  to  Mr.  Hicks.  The  defendant  denies  that  she 
ever  had  any  conversation  whatever  with  Meagley,  and  she  is  cor- 
roborated in  this  by  her  husband.  This  was  the  narrow  issue  in  the 
case,  and  the  jury  have  determined  it  in  favor  of  the  plaintiff. 

7^6  contention  of  the  d^endant  is  that  the  verdict  is  ansupported 
by  the  evidence.  "While  a  verdict  in  favor  of  the  d^endant  wonld 
be  well  sustained,  we  cannot  say  there  is  any  overwhelming  [ffe- 
ponderance  of  evidence  requiring  us  to  set  aside  the  verdict.  The 
case  was  carefully  tried,  and  the  motion  for  new  trial  well  con- 
sidered, and  the  trial  judge,  who  saw  the  witnesses,  is  vested  with 
reasonable  discretion  in  motions  of  this  character.  An  appellate 
court  does  not  grant  new  trials  because,  pertxape,  it  would  have 
arrived  at  a  different  conclusion  than  that  reached  by  the  jury.  As 
was  said  by  Hardin,  P.  J.,  in  Duffus  v.  Schwinger,  92  Hun,  70,  36 
K  Y.  Supp.  342,  affirmed  in  157  N.  Y.  685,  51  N.  E.  1090: 

"In  Moras  v.  SherrlU,  63  Barb.  21,  It  -was  said  that,  to  Justify  an  appellate 
tribunal  In  setting  aside  a  verdict,  It  must  be  entirely  against  the  weight  of 
the  evidence.  And  in  that  case  it  was  further  said  that  a  new  trial  would  not 
be  granted  on  the  ground  tliat  the  verdict  Is  against  the  weight  of  evidoice. 
where  the  testimony  1b  contradictory,  and  the  character  and  credit  of  the  wl^ 
nesses  are  questioned.  In  the  case  In  band  we  find  that  there  is  a  severe  con- 
flict, and  we  are  of  the  opinion  that  the  trial  Judge  very  cautiously  and  care- 
fnlly  upon  all  the  critical  questions  pointed  out  to  the  Jury  the  bearing  of  tbe 
evidence,  and  Invoked  their  attention  to  it  in  such  a  way  as  to  challenge  a  fair 
conclusion  thereupon.  The  jury  saw  the  witnesses,  heard  them  testify,  observed 
their  manner  of  testifying,  and  were  called  upon  to  determine  what  credit 
should  be  given  to  the  respective  witnesses  In  the  light  of  all  that  transpired  at 
the  trial.  According  to  well-established  rules  In  dealing  with  the  verdict,  we 
think  the  conduslon  prononnced  by  the  Jury  shoold  be  allowed  to  remain." 


And  as  was  said  by  Judge  Pryor  in  Supply  Co.  v.  O'Neill,  10  Misc. 
Rep.  655, 31 N.  Y.  Supp.  792,  aflirmed  in  155  N.  Y.  634,  49  N.  E.  1098: 


"We  have  no  authority  in  <i;iisiiiiiie  our  Judgment  for  the  jmi^mont  of  the 
jury,  and  to  say  that  prooi  ptrsuasirc  with  us  should  hare  been  conrtndag  to 
them." 


There  were  facts  proven  in  this  > 
position  of  Meagley.  The  fact  is  r 
insolvent,  and  the  jurv  miulit  W' 
plaintiff,  who  was  on  I  lie  ^nmnil. 
fairs,  would  not  dispose  (if  a  Iaiij;i 
of  this  impecunious  dealoi-.  Ou  ji 
defendant  gave  a  check  for  a  sm& 
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therein  that  it  was  **to  apply  bn  account"    And,  if  Meaglej  is  to 

be  credited,  when  the  etatement  of  account  was  presented  to  her  in 
her  name  she  aflQrmed  its  correctness.  Hie  defendant  was  the  cred- 
itor of  her  husband.  She  had  loaned  him  money,  and  was  con- 
tingently liable  as  his  indorser.  Her  own  prospect  of  payment 
lunged  apon  the  snccessfal  continuance  of  the  coal  business.  She 
was  not,  therefore,  a  stranger,  nor  was  her  interest  the  sentimental 
one  based  wholly  upon  the  marital  relation.  She  had  a  pecuniary 
interest  in  the  success  of  his  business,  and  the  jury  may  have  con* 
eluded  she  was  thus  induct  to  inteirene  and  become  fhe  purchaser 
of  the  coal.  On  the  contraiy,  the  goods  in  form  were  charged  to 
Mr.  Hicks,  and  a  bill  made  out  against  him.  The  plaintiff  accepted 
the  note  of  the  husband  towards  this  account,  and  upon  his  failure 
pursued  him  to  enforce  the  demand,  and  obtained  a  statement  pre- 
liminary to  a  confession  of  judgment  against  him.  Plausible  ex- 
planations are  given  of  some  of  these  facts.  The  credit  to  Hicks 
and  the  taking  of  the  note  were  the  result  of  the  arrangement  with 
the  defendant,  and  the  confession  of  the  judgment  was  at  her  in- 
stance. The  only  pertinence  of  the  i»oof  in  respect  to  the  snbse- 
qnent  attempt  of  the  plaintiff  to  enforce  the  demand  against  Mr. 
Hicks  is  the  bearing  it  has  upon  Meagley's  story.  These  acts  could 
properly  be  urged  to  the  jury  as  inconsistent  with  the  claim  that  the 
defendant  was  the  original  debtor,  but  they  are  not  conclusive. 
Foster  v.  Persch,  68  N.  T.  400.  The  giving  of  the  credit,  and  the 
presentation  of  the  bill  to  Mr.  Hicks,  are  cognate  circumstances  mak- 
ing for  the  contention  of  the  defendant.  They  are,  however,  sus- 
ceptible to  explanation.  Maddock  v.  Boot,  72  Hun,  98,  35  N.  Y. 
Supp.  396,  affirmed  in  150  N.  Y.  561,  44  K.  E.  1125;  Jessnp  t.  Mc- 
Gariy  (Sup.)  7  N.  Y.  Suk>.  751. 

There  is  no  question  of  the  statute  of  frauds  in  this  case.  The 
complaint  sets  out  a  cause  of  action  for  goods  sold  and  delivered 
to  the  defendant,  and  she  answers  with  a  general  denial.  This  was 
insufficient,  for  the  defense  urged  is  an  affirmative  one.  Matthews 
T.  Matthews,  154  N.  Y.  2SS,  48  K  E.  531;  Crane  v.  Powell,  139  K  Y. 
379,  34  N.  E.  911;  Honsinger  v.  Mulford,  90  Hun,  589,  35  N.  Y.  Supp. 
»86,  affirmed  in  157  N.  Y.  674,  51  N.  E.  1091;  Bearing  7.  Hardware 
Co.,  33  App.  l)iT.  31-41,  53  N.  Y.  Supp.  513. 

The  verdict  of  the  jury  conclusively  established  the  agreement 
as  testified  to  by  Meagley;  that  is,  that  the  defendant  purchased  the 
coal,  and  she  alone  was  liable  therefor;  that  the  book  credit  to  the 
husband  was  a  mere  makeshift,  at  her  request,  and  for  her  benefit. 
This  made  an  independent,  direct  agreement.  She  did  not  agree  to 
stand  sponsor  for  her  husband's  debt.  Neither  side  pretends  there 
was  any  transaction  of  that  kind.  The  narrow  issue  was,  did  she 
buy  tile  coal?  A  collateral  undertaking  presu^^ses  the  existence 
of  a  principal  debtor.  The  defendant's  liability  is  the  sole  one,  or 
none  at  all.  ^e  version  given  Meagley  was  a  fabrication,  bom 
of  perjuiy,  or  else  there  was  a  sale  to  the  defendant  There  was  no 
middle  ground,  and  the  adoption  of  his  statement  the  jury  pre- 
vents any  issue  of  the  statute  of  frauds. 

The  Judgment  and  order  are  affirmed,  with  costs.  All  concur. 
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CD8HMAN  T.  DB  MAUJO  et  A 

(Supreme  Ooart^  Appella.te  DlTislon,  Fonrtli  Department  December  20,  189IM 

L  BiLia  AHD  Nom— EZTiNoniBHURBT— Sub— RBTDior  or  Pbopertt. 

Wbere  a  buyer  relied  cm  tbe  86110*8  lepreeent&tloiis  aa  to  tbe  quality  of 

ttie  pn^>erty,  and  the  seller  stated  to  the  buyer  that.  If  the  property  was  not 
satisfactory,  he  would  band  him  back  his  note,  given  therefor,  a  return 
of  the  property  by  the  bnyer  under  a  claim  that  It  was  not  as  represented 
operates  as  an  extinguishment  of  tbe  note. 
it  Sauk—Rbbcission. 

Where  one  who  has  been  Induced  to  purchase  property  by  false  and 
fraudulent  representations  as  to  its  quality  returns  U  to  tbe  vendor,  the 
Jury  are  authorized  to  find  that  tbe  purchaser  rescinded  the  contract  of 
purchase. 

8.  New  Trial— Wbioht  of  Etidbkcb. 

The  supreme  court,  on  appeal,  win  not  grant  a  new  trial  on  the  ground 
that  the  verdict  Is  contrary  to  the  weight  of  the  erldenee.  where  It  was 
rendered  on  conflicting  testimoi^.  and  tlie  trial  Judge  has  denied  a  mottMi 

therefor. 

Appeal  from  trial  term,  Monroe  connty. 

Action  on  a  note  by  Sarali  J.  Coshman  against  John  De  Kfallie 
and  another.  From  a  judgment  in  favor  of  defendants,  and  from 
an  order  denying  a  motion  for  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  HABDIN,  P.  J.,  and  ADAMS,  McLENNAN, 
SPBING,  and  SMITH,  JJ. 

George  M.  Williams  and  Nelson  E.  Spencer,  for  appellant. 
Charles  Boe,  for  respondents. 

HABDIN,  P.  J.  This  action  was  commenced  on  tbe  17th  day  of 
Pebmary,  1899,  to  recover  upon  a  promissory  note  made  by  the  de- 
fendants, dated  February  4,  1894,  for  HOO,  and  in  the  complaint  it 
was  admitted  that  f2o  had  been  paid  upon  the  note.  The  note  con- 
tained an  indorsement  as  of  April  11,  1897.  Plaintiff's  husband, 
Daniel  J.  Cushman,  was  called  as  a  witness  in  behalf  of  the  plaintiff, 
and  testified  to  the  execution  of  the  note,  and  that  he  saw  the  defend- 
ants sign  it;  tiiat  he  drew  up  the  note  at  John  De  MalUe's  bonse. 
and  that  it  was  delivered  the  day  it  bears  dat^  and  on  the  same 
day  it  was  pat  in  the  possession  of  the  plaintiff,  who  is  the  wife  of 
the  witness,  and  that  the  note  was  delivered  to  her  at  No.  16  State 
street,  where  she  was  carrying  on  a  money  brokerage  business  at 
the  time.  The  witness  testified  tliat  he  was  acting  for  her  in  mak- 
ing a  sale  of  the  property  for  which  the  note  was  given.  From  the 
evidence  given  in  behalf  of  the  defendants  it  appears  that  the  note 
was  given  for  a  team  of  horses,  harness,  and  wagon  purchased  of 
the  plaintiff's  agent,  her  husband,  for  the  sum  of  |100, — ^that  being 
the  face  of  the  note, — and  after  tbe  note  was  made  a  chattel  mort- 
gage was  given  to  Mrs.  Cushman  as  security  on  the  property  pur- 
chased, and  also  upon  some  household  furniture.  At  the  time  the 
male  defendant  negotiated  for  the  purchase  of  the  proper^  he  only 
saw  one  horse,  and  took  the  representations  of  the  plaintiff's  hus- 
band in  respect  to  the  other  horse.  In  the  course  of  the  evidence 
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given  by  John  Be  Mallie  he  says  that  the  hufiband  of  the  plaintiff 
represented  the  horses  as  being  ''sound  and  trae,  though  a  little 
along  in  years";  and  that  'XJushman  said  to  me:  'John,  if  those 
horses  do  not  suit  you,  I  will  be  willing  enough  to  hand  you  the 
note  back  for  the  horses.  They  are  worth  more,  a  good  deal,  than 
what  I  am  selling  them  for;  but  I  hare  more  horses  around  the 
country  than  I  know  what  to  do  with,  that  are  eating-  their  heads 
off.'"  After  the  defendant  had  had  possession  of  the  horses,  he 
discovered  that  they  were  "both  windbroken,  and  were  cribbers; 
Also  crippled";  and  he  testifies:  "They  were  so  seriouBly  wind- 
broken  that  I  couldn't  work  them  after  I  got  there.  I  rested  them 
four  or  five  days,  and  I  didn't  get  them  off  a  walk.  I  tried  them,  and. 
one  most  dropped  on  me."  The  witness  testified  further  that  in 
one  conversation  he  held  with  the  plaintiff's  husband  "he  told  me 
to  return  the  horses,  and  he  would  make  a  different  bargain  with 
me.  He  would  see  that  I  would  be  satisfied.  •  •  *  He  told  me 
to  bring  them  right  in,  and  he  would  patch  up  a  different  dicker,  or 
words  to  that  effect.  He  was  there  when  I  brought  the  property 
in.  When  I  drove  the  horses  to  his  barn,  he  was  there,  or  came 
soon,  for  I  didn't  leave  until  I  saw  him.  He  told  me  where  to  put 
the  team,  and  I  put  them  into  the  stalls,  backing  his  wagon  oat  of 
the  way."  Hie  witness,  continuing  his  testimony,  says  that  he  re* 
turned  all  the  property  he  received^  and  that  Cushman  did  not  see 
him  after  that  until  in  1897,  or  ask  him  to  pay  the  note.  After  the 
evidence  was  given  which  we  have  mentioned,  and  the  defendants 
had  rested,  the  plaintiff  recalled  John  De  Mallie,  and  an  extensive 
«zamination  was  had  of  him  as  a  witness,  and  he  was  shown  a  let- 
ter by  the  examining  counsel,  the  handwriting  of  which  was  ad- 
mitted by  the  witness,  and  certain  sentences  were  read  therefrom, 
and  the  witness  was  asked  in  respect  to  them.  To  overcome  the 
evidence  given  by  the  defendants,  the  plaintiff's  husband,  Daniel 
J.  Cushman,  was  called  as  a  witness,  and  contradicted  many  of  the 
statements  made  by  the  defendant  John  De  Mallie,  and  attempted 
to  justify  the  statements  made  to  the  defendant  at  the  time  the 
property  was  sold, 

l^ere  was  a  sharp  and  decisive  conflict  between  the  witnesses  in 
respect  to  what  transpired  at  the  time  of  the  sale,  and  as  t<-  the 
conversations  held  afterwards.  It,  however,  does  appear  clearly 
from  the  evidence  that  the  property  for  whidi  the  note  was  given 
was  all  returned  to  the  possession  of  the  plaintiff's  husband.  In 
the  course  of  the  evidence  bearing  upon  that  question  the  witness 
De  Mallie  says  that  Johnson  was  at  ^e  bam  after  the  horses  were 
put  in  the  barn  when  they  were  returned.  The  plaintiff  did  not  call 
Johnson  as  a  witness,  and,  as  he  was  cognizant  of  the  return  of  the 
property,  it  is  inferential  that,  had  he  been  called,  he  would  have 
corroborated  the  testimony  of  De  Mallie  in  respect  to  the  circum- 
stances of  the  return.  Because  the  plaintiff  failed  to  call  him  in- 
ferences may  be  deduced  that  his  testimony  would  not  have  been 
favorable  to  the  party.  Milliman  v.  Railway  Co.,  3  App.  Div.  109, 
39  N.  Y.  Supp.  274;  MeOuire  v.  lusurance  Co.,  7  App.  Div.  590,  40 
N.  Y.  Supp.  300,  and  cases  there  cited;  Bider  v.  Miller,  86  N.  Y. 
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607.  Although  the  letter  of  the  defendant  was  used  in  the  course 
of  the  croaa-examination  of  the  defendant,  it  is  rather  remarkable 
that  neither  part?  pat  that  letter  in  evidence,  and,  inaamnch  as  It 
was  produced  by  the  plaintiff,  and  nsed  in  the  coarse  of  the  cross- 
examination  of  the  defendant,  and  certain  extracts  made  therefrom, 
the  absence  of  it  as  evidence  in  the  case  is  suggestive  that  the  let- 
ter contained  some  statements  and  assertions  that  bore  favorably 
to  the  position  taken  by  the  defendants  at  the  trial,  and  therefore 
it  was  omitted  from  the  evidence  by  the  plaintiff.  The  circum- 
stance may  have  led  the  jory  to  infer  that  the  plaintiff  would  have 
put  the  whole  letter  in  evidence,  if,  as  a  whol^  it  bore  oat  the  con- 
tention of  the  plaintiff. 

The  plaintiff's  learned  counsel  calls  our  attention  to  Shultz  t. 
Railroad  Co.  (Com.  PI.)  2  N.  Y.  Supp.  693.  In  that  case  there  was 
a  conflict  in  the  evidence,  and  an  affidavit,  made  by  the  plaintiff, 
[flowing  the  day  on  which  the  accident  occurred,  which  was  the 
subject  of  the  action,  was  produced,  and  statements  in  that  affi- 
davit were  corroborated  by  the  evidence  given  by  the  defendant. 
The  plaintiffs  statements  as  a  witness  at  the  trial  were  not  cor- 
roborated by  any  witness,  and  in  determining  the  question  of 
whether  the  verdict  should  have  been  set  aside  as  contrary  to  the 
weight  of  evidence  the  court  said: 

"ThiB  li  not  merely  an  instance  of  the  oral  testlmoiiy  of  one  man  helng  pitted 
against  the  unanlmoua  ocal  declarations  of  a  large  number  of  adverse  witnesses. 
It  Is,  In  addition  to  this,  a  case  where  the  plaintiff,  for  the  purpose  of  making 
ont  a  state  of  facts  that  would  prevent  a  dismissal  of  the  complaint,  directly 
denies  prior  written  declarations  of  his  own,  under  oath,  and  t^  a  ttotf  so 
Inconsistent  with  his  formor  actlfflis  that  the  condnilm  recorded  by  the  Jvxj 
Is  absurd." 

We  think  that  case  differs  very  essentially  from  the  one  before 
ns.  If  the  property  was  all  returned  by  the  defendants  to  the 
possession  of  the  plaintifTs  hnsband,  and  received  by  him,  in  ac- 
cordance with  the  declaration  made  by  the  plaintiff's  husband  that 
it  might  be  returned,  then  it  operated  as  a  satisfaction  and  extin- 
gnishment  of  the  note.  If  the  jury  were  of  the  opinion  that  the 
plaintiffs  husband  perpetrated  a  fraud  upon  the  defendants  in  the 
sale  of  the  property  by  false  and  fraudulent  misrepr^entations, 
then  they  were  authorized  to  find  that  the  defendants  rescinded  the 
contract  by  retaming  the  property  to  the  plaintiff.  While  it  is 
difficult  to  tell  which  one  of  the  witnesses  that  were  sworn  on  the 
trial  gave  the  most  truth  and  the  least  falsehood  from  reading  this 
record,  the  jury  have  performed  their  functions  by  finding  the  qnes- 
tions  of  fact  favorable  to  the  defendants.  Williams  v.  Bailroad  Co., 
IfK  N.  Y.  160,  49  N.  E.  672. 

We  are  not  impressed,  on  reviewing  the  evidence,  that  the  verdict 
is  so  contrary  to  the  evidence,  or  to  the  weight  of  evidence,  that  we 
ODght  to  disturb  the  conclusion  reached  by  the  trial  judge  when  he 
heard  the  motion  to  set  the  verdict  aside  on  the  very  grounds  now 
nrged  before  ns.  He  saw  the  witnesses,  and  was  able  to  appreciate 
what  credit  should  be  given  to  them  quite  as  well  as  we  are  able  to 
do  from  reading  their  testimony  printed  in  the  record.  We  think 
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it  to  be  our  duty  to  accept  the  verdict  of  the  jury,  and  the  decisioD 
made  by  the  trial  judge  in  refusing  to  Bet  it  aside.  We  therefore 
afBrm  his  order  denying  the  motion  to  set  aside  the  va^dict*  and  we 
also  aiBrm  the  judgment. 

Judgment  and  oMer  affirmed,  with  costa.  All  concur. 


COAST  et  oL  T.  McOAFFBET  et  al. 
(Supreme  Gonrt,  Appellate  Dlvlsloii,  Fciurth  Department.  December  29,  1889.) 

IdUSB — RBTOBMAnnOM— EtIDKHOB. 

Defendant  leased  to  plaintiff,  for  petroleum  and  gas  mining,  a  tract  of 
land,  described  in  tbe  lease  by  metes  and  bounds,  as  containing  50  acres, 
more  ot  less.  Plaintiff  went  orer  the  land  before  executing  the  lease,  and 
bad  the  boundarlea  pointed  out  to  him;  and  tbe  leat  was  fixed  at  a  gross 
sum,  without  reference  to  tbe  number  of  acres.  Defendant  stated  that 
there  were  47%  or  62%  acres  In  the  tract;  and  plaintiff,  on  snbseqnentlj 
snrreying  the  land,  dlscoTered  that  It  contained  only  34  acres,  but  made 
no  complaint  on  that  ground  for  more  than  six  months,  though  he  met  de- 
fendant dally,  until  after  the  test  for  oil  had  been  made.  Meld,  that  the 
quantity  of  the  land  was  not  the  Inducemoit  for  the  lease,  and  that  plain- 
tiff was  not  entitled  to  a  reformation  thereof,  nor  to  recover  a  prop<Hrtlonate 
amount  of  the  rent,  because  of  snch  shortage. 

A)ppeal  from  special  term,  Cattaraagns  coanly. 

Action  by  John  Coast  and  another  against  John  McCaflery  and 
another.  From  a  judgment  dismissing  the  complaint,  plaintiffs 
appeal.  Affirmed. 

This  action  was  brought  to  reform  a  written  Instrument  whereby  the  plain- 
tiffs leased  of  the  defendants  a  tract  of  land  In  the  town  of  Garrollton,  In  the 
county  of  Cattaraugus,  "for  the  purpose  of  operating  and  drilling  for  petro- 
leum and  gas."  The  term  of  the  lease  was  to  be  for  15  years  from  Its  date, 
"and  so  long  thereafter  as  oil  or  gas  can  be  produced  in  paying  quantltleft." 
The  consideration,  which  was  paid  in  cash,  was  $10,000;  and  the  land  leased, 
which  comprised  the  farm  of  the  defendants,  was  thus  described  in  the  lease: 
"Bounded  on  the  north  by  lands  of  Barnard  and  Charles  McCafFery;  on  the  east 
by  the  lands  of  Chipmunk  wagon  road;  on  the  south  by  the  lands  of  Chipmunk 
creek;  on  the  west  by  the  lands  of  Barnard  and  Charles  McCaffery, — coutaln< 
Jng  fifty  acres,  more  or  less."  While  the  description  purports  to  contain  "flf^ 
acres,  more  or  less,"  the  quantity  actually  passed  by  the  written  Instrument  was 
only  about  34  acres.  The  allegations  in  the  complaint  were  tbat  the  defendants 
rqiresented  there  were  60  acres  In  the  tract,  and  that  plaintiffs  were  induced 
to  purchase  In  reliance  upon  this  representation.  There  was  no  averment  oC 
fraud,  or.  In  terms,  of  mutual  mistake.  The  plaintiffs  claim  the  land  was  pur^ 
chased  at  $200  per  acre,  and  seek  a  reformation  of  the  contract  to  include  the 
actual  quantity  leased,  and  for  judgment  against  tbe  defendants  for  ^,200. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  McLENNAN, 
SPBINO,  and  SMITH,  JJ. 

G.  Sw  Gary,  for  appellants. 
T.  H.  Dowd,  for  respondents. 

SPRING,  J.  The  land  in  controversy  comprised  a  cultivated, 
cleared  farm,  but  its  value  at  the  time  of  this  agreement  was  en- 
hanced by  reason  of  the  prospect  of  discovering  petroleum  under- 
neath its  surface.  The  plaintiffs  purchased  for  speculation.   If  oil 
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was  found  in  paying  quantities,  the  venture  would  be  profitable. 
li  they  failed  in  this  hasardoos  experiment^  their  lease  woald  be 
valuelens,  and  the  outlay  incurred  in  the  development  a  loss.  l?he 
quantity  of  the  land  was  not  the  inducing  motive  for  the  lease,  bat 
the  belief  it  was  within  the  "oil  belt,"  and  the  probability  that  it 
contained  petroleum  inspired  the  investment  by  the  plaintiffs. 
Tliere  is  no  claim  that  the  defendants  made  any  fraudulent  repre- 
sentations in  respect  to  the  quantity  of  the  land.  The  contention  is 
that  the  defendants  stated  there  were  either  47^  or  52|  acres,  and 
that  plaintiffs  relied  upon  that  statement.  Before  the  instrument 
was  executed,  the  plaintiffs  went  upon  the  land.  They  were  ex- 
perienced in  the  oil  business,  and  fEunlliar  with  the  locality.  The 
boundaries  of  the  defendants'  farm  were  clearly  defined,— on  one  side 
by  a  creek,  on  another  by  a  highway,  on  the  other  two  sides  by  a 
farm,  one  of  which  was  indicated  by  a  fence,  and  the  remaining  one 
by  stakes.  The  elder  Coast  went  around  these  boundaries.  They 
were  visible  to  any  one.  Plaintiffs  concede  they  were  honestly- 
pointed  out  to  them  before  the  lease  was  made.  The  elder  Coast 
testified: 

"I  think  we  went  tip  the  Chipmunk  road  far  enongh  so  that  McCaffery  ibowed 
me  where  the  line  of  the  South  Penn  lease  crossed  the  road.  I  don't  know  bat 
what  McCaffery  pointed  out  stakes  driven  at  that  point.  That  was  the  only 
line  on  that  lease  that  was  not  plainly  marked.  On  the  other  three  sides  It 
was  bounded  by  the  creek,  by  Barney  and  Charlie  McCaffery's  line  with  a  fence 
on  it.  and  by  the  highway,  and  he  indicated  where  the  stakes  of  the  Sooth 
field  were.  *  *  *  All  of  It  level,  so  that  it  could  be  plainly  seen. 
I  piess  I  got  under  that  lease  all  of  the  land  Included  within  the  boundaries. 
*  *  *  I  think  I  walked  over  this  land  more  than  this  once  with  McCaffery. 
bat  don't  know  whether  I  went  over  the  land  witb  anybody  else  or  not  On 
the  day  following  the  day  I  went  over  It  witb  McCaffery,  I  went  down  there 
witb  my  son  William.  I  think  that  day  William,  Charlie  McCaffery,  and  I 
walked  along  by  the  creek.  We  didn't  go  all  over  It,  but  we  went  at  least  over 
a  part  of  It,  •  •  •  William  was  one  of  my  firm  at  that  time,  and  Is  a 
iitifF  In  this  lawsuit.  He  and  I  were  there  looking  to  see  where  the  bomid- 
arles  were.   That  Is  what  William  and  I  were  doing  there  that  day." 

The  defendants  did  not  state  the  number  of  acres  in  the  tract, 

even  according  to  plaintiffs'  version,  but  said  there  must  be  47J 
or  o2i  acres,  clearly  indicating  they  did  not  know  the  precise  num- 
ber. The  plaintiffs  got  the  land  they  purchased.  They  understood 
where  every  boundary  line  was,  and  the  land  within  those  estab- 
lished lines  they  acquired  by  their  lease.  There  is  no  claim  of  any 
encroachment  upon  this  tract  now.  The  contention  is  that,  while 
the  tract  was  unmistakable,  it  fails  on  a  surrey  to  show  the  requi- 
site number  of  acres.  Again,  there  was  no  sale  by  the  acre,  as 
the  elder  Coast  stated:  "McCaffery  said  he  wanted  {10,000  for 
that  piece.  I  don't  think  he  ever  told  me  he  wanted  f200  an  acre 
for  the  piece."  The  defendants  deny  there  were  any  representa- 
tions whatever  as  to  the  quantity  of  the  land.  It  is  a  fair  deduc- 
tion, however,  from  the  evidence,  that  each  party  supposed  there 
were  about  50  acres  of  land,  yet  there  was  no  statement  that  this 
was  the  quantity.  On  the  contrary,  the  evidence  shows  anmistak- 
ably  that  plaintiffs  purchased  the  tract  and  bought  the  piece  with- 
in those  limits,  and  paid  a  gross  sum  for  it.   This  is  confirmed  by 
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the  fact  that  eren  while  the  negotiationB  were  in  progress  the  plain- 
tiffs were  having  this  land,  with  other  tracts,  snrreyed,  and  within 
XO  days  after  the  execution  of  the  lease  knew  there  were  only  34 
acres  obtained  from  the  defendants.  They  were  on  this  land  daily, 
the  defendants  resided  upon  it,  their  relations  were  friendly,  and 
yet  there  was  no  intimation  that  there  had  been  any  mistake  com- 
mitted or  any  representations  made  in  respect  to  the  quantity  of 
the  land  until  six  months  later.  It  was  not  until  after  the  tCBt  for 
oil  had  been  made,  and  perhaps  failed  to  meet  the  sanguine  expec- 
tations which  induced  the  purchase,  that  tiie  objection  was  raised 
that  the  tract  did  not  contain  the  requisite  number  of  acres. 

Courts  are  chary  in  reforming  written  contracts.  The  doctrine 
is  thus  stated  in  11  Pom.  £q.  Jur.  (3d  Ed.)  §  869: 

"The  aathorltles  all  require  that  the  parol  evidence  of  the  mistake  and  of  the 
Illegal  modifications  must  be  most  clear  and  conrindng, — In  the  language  of 
some  Judges,  'the  strongest  possibly' — or  else  the  mistake  must  be  adn^tted  })j 
the  opposite  party.  The  reBnltlng  proof  must  be  establlHhed  beyond  a  reason- 
able doabt.  Courts  of  equity  do  not  grant  the  high  muedy  of  reformation  upon 
a.  probability,  nor  even  upon  a  mere  preponderance  of  erldence,  but  only  nptm 
a  certainty  of  the  error."  ' 

Also,  in  Christopher  &  T.  St.  K.  Oo.  v.  Twenty-Third  St.  By.  Co., 
149  N,  Y.  51-58,  43  N.  E.  539: 

"The  grade  and  degree  of  proof  required  to  entitle  a  plaintiff  to  relief  of 
tills  character  has  been  many  times  considered  by  the  courts  of  England,  the 
federal  and  the  various  state  courts  of  the  United  States,  and  their  decisions 
as  to  the  nature  of  the  proof  required  show  that  It  must  be  of  the  moat  sub- 
stantial and  convincing  character." 

The  plaintiffs  rely  upon  Belknap  v.  Sealey,  14  N.  T.  143.  In  that 
case  the  complaint  charged  that  the  plaintiff  was  led  to  purchase 
the  land  by  the  false  and  fraudulent  representations  of  the  defend- 
ant aB  to  the  qnantity  of  the  tract.  The  trial  court  found  there 
were  no  fraudulent  representations,  but  granted  the  relief  sought 
on  the  ground  that  the  parties  acted  under  an  innocent  mistake, 
and  no  proper  objection  was  raised  on  the  trial  to  diverting  the 
case  to  this  issue.  The  land  was  in  the  city  of  Brooklyn,  valuable 
only  to  be  cut  up  into  city  lots,  and  the  qnantity  was  only  half  that 
included  in  the  deed,  and  which  was  stated  to  be  "about  nine  acres, 
more  or  less."  The  contract  was  executory,  and  it  was  apparent 
that  the  quantity  was  materially  less  than  the  vendee  believed  he 
was  purchasing,  and  he  would  not  have  entered  into  the  agreement 
at  the  stipulated  price  had  he  known  the  true  number  of  acres  in 
the  tract.  In  Paine  v.  Upton,  87  N.  Y.  327,  the  vendor  represented 
in  distinct  terms  that  his  farm  contained  upwards  of  220  acres,  and 
the  price  fixed  was  $150  per  acre,  and  the  court  allowed  an  abate- 
ment from  the  purchase  price  to  the  extent  of  the  deficiency  at  the 
stipulated  sum  per  acre.  In  this  case  the  title  to  the  fee  still  re- 
mained in  the  defendants^  and  the  plaintiffs  only  obtained  a  serv- 
ient interest  for  the  speculative  purpose  of  boring  for  oil;  and  the 
probability  of  realizing  on  that  hope  fixed  the  value,  not  the  quan- 
tity of  the  land.  While  the  value  was  flctitions  and  shifting,  the 
proof  shows  it  did  temporarily  possess  this  augmented  worth  for  oil 
purposes.   The  defendants  made  no  representations  and  suppressed 
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no  fact  WhateTer  they  knew  the  plaintiffB  knew,  or  at  leaat  pos- 
■eased  ample  oi^rtnnity  to  arcertain.  Ths  vendees  purchased 
after  a  fall  inspection,  and  cannot  now,  by  the  aid  of  a  coart  of 

equity,  make  a  new  contract  becanse,  perhaps,  they  failed  to  gange 
accurately  the  valae  of  this  land  as  oU-bearing  territory. 
The  jo^;mait  Is  aiBimed,  with  costs.  All  concur. 


LTMAN  T.  BRIE  COCNTT  ATHLBTIO  GLT7B. 

(Sapreme  Oimrt,  AppeOate  DlTlslon.  Fonrth  Department  I>ecem1)er  2D,  1899.> 

1.  iNTOxiDATnro  IdonoBft— Rbtocatioh  of  LiOBNSB— Jury  Tbial. 

Tbe  holder  of  a  llqaor  license  la  not  entitled  to  a  trial  of  tbe  issues  by 
Jury,  on  the  ground  that  a  license  Is  property  of  which  he  cannot  be  law- 
fully deprived  by  summary  proceedings,  In  proceedings  under  Laws  1896. 
c.  112,  S  28,  providing  Cor  the  revoking  or  canceling  of  a  license,  where  It 
Is  shown  that  the  statements  made  in  the  application  therefor  were  false 
or  that  the  holder  was  not  entitled  to.  receive,  or  la  not  entitled  to  tuAd, 
the  same  on  account  of  Tl(^atIons  of  the  provisions  of  the  law;  such  a 
license  being  qualified  property,  held  subject  to  all  the  restrlctioaa  placed 
upon  It  by  &e  act  under  which  It  Is  issued. 

Ai^>eal  from  special  term,  Erie  county. 

Application  of  Henry  H.  Lyman,  commissioner,  for  an  order  re- 
yoking  and  canceling  a  liqnor-tax  certificate  issued  to  Erie  County 
Athletic  Club.  From  an  order  denying  respondent's  motion  for  a 
trial  of  the  issnes  by  Jury,  respondent  ai^ieals.  AiDrmed. 

Appeal  from  an  order  made  at  the  Erie  special  term  on  the  6th  day  of  Sep- 
tember, 1809,  upon  the  return  of  an  order  to  show  cause  why  an  order  shotild 
not  l>e  made  in  this  proceeding  revolcing  and  canceling  said  Uquor-tax  certificate 
on  the  grotmd  that  the  sold  defendant,  Erie  County  Athletic  Clab,  holder  of 
said  certificate,  has  been  guilty  of  a  violation  of  the  liquor-tax  law,  and  for 
that  reason  has  no  right  to  hold  said  certificate.  Tbe  petition  of  the  respondeat 
was  presented  and  filed  with  the  court,  and  the  Athlete  Club  filed  an  answer 
controverting  most  of  the  facts  set  tortb  In  the  petition  upon  which  the  order  to 
show  cause  was  granted.  The  Athletic  Club  moved  'that  the  tssDea  benSn.  be 
sent  to  ft  Jury  for  trial."  In  tbe  order  appealed  from  is  the  following  Ian* 
guage.  "Ordered,  that  tbe  said  motion  for  a  new  trial  of  the  issues  herein  by  a 
Jury  be,  and  the  same  hereby  is.  denied."  The  order  also  named  a  referee  to 
take  the  proofs  of  the  parties  in  relation  to  the  allegations  of  tbe  petition  herein, 
and  to  report  the  evidence  to  a  special  term. 

Argued  before  HARDIN,  P.  J.,  and  ADAMS,  McLEKNAN, 
SPRING,  and  SMITIT,  JJ. 

Shire  &  Jellinek,  for  ai^Ilant. 
Mead  &  Stranahan,  for  respondent 

HARDIN,  P.  J.  Henry  H.  Lyman,  the  state  commlsidoner  of  ex- 
cise, in  a  petition  Terified  on  the  26th  day  of  August,  1899,  states  tiiat 
on  the  2Sth  day  of  April,  1899,  the  Erie  Coanty  Athletic  Onb,  by 
its  vice  president,  made  a  statement  and  application  in  writing  for 
a  liquor-tax  certificate,  authorizing  and  permitting  it  to  traflBc  in 
liquors,  under  subdivision  1  of  section  11  of  the  liqnor-tax  law,  at  the 
premises  known  as  "No.  359  Washington  Street,"  in  the  city  of  Bnf- 
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falo;  and  that  that  petition  was,  on  the  1st  day  of  May,  presented  to 
Daniel  O'Grady,  the  special  deputy  commiseioner  of  excise  for  the 
county  of  Erie,  together  with  a  bond;  and  that  upon  receiving  and 
filing  said  statement  and  bond,  and  upon  receipt  of  the  tax,  the  spe- 
cial deputy  commissioner  issued  to  the  Erie  County  Athletic  Club 
liquor^tox  certificate  No.  12,300,  permitting  it  to  traffic  in  liquors, 
under,  subdivision  1  of  section  11  ot  the  liqnor-tax  law,  at  the  prem- 
ises mentioned.  The  petition  avers  that  the  club  has  been  traffick- 
ing in  liquors  under  said  certificate  since  the  issuing  thereof.  The 
petitioner  further  alleges  that  in  the  statement  so  filed,  in  answer 
to  question  No.  13,  '*May  the  applicant  lawfully  carry  on  such  traffic 
In  liquors  on  such  premises?"  and  to  question  No.  14,  "Was  such 
traffic  in  liquors  actually  lawfully  carried  on  in  such  premises  on 
March  23, 189C?"  the  applicant  answered,  "Yes."  It  is  averred  that 
the  said  statements  were  material  statements,  and  were  and  are  false. 
It  is  also  averred  that  the  Erie  Coanty  Athletic  Club  was  not  a  cor- 
poration or  association  organized  in  good  faith,  under  the  laws  of  the 
state  of  New  York,  as  provided  for  the  oi^anization  of  societies  and 
clubs  for  social,  recreative,  and  similar  purposes,  and  that  said  club 
was  not  lawfully  organized;  and  did  not,  on  the  23d  day  of  March, 
1896,  traffic  in  or  distribute  liquors  among  its  members,  and  was 
therefore  not  entitled  to  receive,  and  is  not  entitled  to  hold,  said  cer- 
tificate. Tlie  petition  further  avers  that  tite  club  ^'was  organized 
and  is  carried  on  for  the  purpose  of  evading  the  provisions  of  the 
liquor-tax  law,  and  for  selling  liquor  to  any  person  or  persons,  re- 
gardless of  membarship  in  said  club,  and  is  what  is  commonly  known 
as  a  *fake  club.* "  The  petition  fm^Jier  alleges  that  the  club,  "since 
the  issuing  of  said  certificate  as  aforesaid,  has  trafficked  in  liquors 
with  persons  other  than  members  of  said  club,  and  for  that  reason 
is  not  entitled  to  hold  said  certificate."  The  petition  avers  that  on 
the  28th  day  of  July,  1899,  and  on  the  29th  of  July,  1899,  the  club, 
by  its  officera,  sold  to  two  persons  named,  on  each  date,  two  glasses 
■of  liquor,  to  wit,  two  glasses  of  beer,  to  be  drunk  on  said  premis^ 
which  were  then  and  there  dnmk  on  said  premises  by  the  persons 
named.  In  the  prayer  contained  in  the  petition  the  commissioner 
asks  for  an  order  requiring  the  club  to  show  cause  before  the  court 
"why  said  liquor-tax  certificate  should  not  be  revoked  and  canceled 
for  the  reasons  hereinbefore  set  forth,  and  that  upon  the  return  of 
said  order  an  order  be  made  revoking  and  canceling  said  certificate, 
or  for  such  other  or  further  relief  in  the  premises  as  may  be  just." 
The  answer  of  the  Erie  County  Athletic  Club  contained  denials  of 
the  material  allegations  stated  in  the  petition. 

To  support  the  aj^llant's  contention  that  it  was  entitled  to  a 
trial  by  jury,  it  asserts  that  a  liquor-tax  certificate  is  property  of 
which  it  cannot  be  lawfully  deprived  in  a  summary  proceeding.  In 
April,  1866,  the  legislature  passed  an  act  to  regulate  the  sale  of  in- 
toxicating liquors  within  the  metropolitan  police  district  of  the  city 
of  New  York.  That  act  was  considered  and  construed  in  Board  v. 
Barrie,  34  N.  Y.  657.  That  act  contained  a  provision  revoking  li- 
censes that  had  been  therefore  granted  under  the  act  of  1857,  and 
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"It,  tn  terms.  It  Is  true,  revokes  licenses  granted  tuider  the  act  of  1857,  but 
that  Is  no  encroactuuent  upon  any  tight  secured  to  the  citizen  as  ln\iolable  bj 
the  fundamental  law.  These  licenses  to  sell  liquors  are  not  contracts  between 
the  state  and  the  persons  licensed,  glTlng  the  latter  vested  rights  protected 
on  general  principles  and  by  the  constitution  of  the  United  States  against  sub- 
sequent legislation;  nor  are  they  property.  In  any  legal  or  constitutional  sense. 
They  hare  neither  the  qualities  of  a  contract  or  of  property,  but  are  merely 
temporary  permits  to  do  what  otherwise  would  be  an  offense  against  a  general 
law.  They  form  a  portion  of  the  internal  police  system  of  the  state,  are  taaned 
in  the  exercise  of  Its  police  powers,  and  are  subject  to  the  direction  of  the  state 
government  which  may  modify,  revoke,  or  continue  them,  as  It  may  deem  fit. 
If  the  act  of  1857  had  declared  that  license  under  it  should  be  irrevocable  (which 
it  does  not,  but,  by  Its  very  terms,  they  are  revocable),  the  l^slatures  of  sob- 
seqnent  years  would  not  have  been  bound  by  the  declaration.  The  necessarr 
powers  of  the  legislature  over  all  subjects  of  internal  poUce.  being  a  part  of  the 
general  grant  of  legislative  power  given  by  the  constitution,  cannot  be  add. 
given  away,  or  relinquished.  •  •  •  But  no  one  legislature  can  curtail  the 
power  of  its  successors  to  make  such  laws  as  they  may  deem  proper  fn  matter? 
of  police." 

In  People  t.  Wright,  3  Hun,  306,  a  qaestion  arose  under  secti<m 
4  of  chapter  549  of  the  Laws  of  1873,  authorizing  the  board  of  ex- 
dfle  to  revoke  the  liceuBe  granted  to  any  person  if  they  should  be- 
come satisfied  that  he  has  violated  any  of  the  provisitHis  of  the  act, 
and  in  the  course  of  the  opinion  which  I  prepared  in  that  case  I  said : 

"The  relator  was  not  entitled  to  a  trial  by  jury.  The  statute  under  which  he 
received  bis  license  exprenftly  authorizes  and  empowers  the  board  of  excise, 
when  'they  shall  become  satisfied  that  any  such  person  or  persons  has  or  have 
violated  any  of  the  provisions  of  the  act,  to  revoke,  cancel,  and  annul  the 
license  of  such  persons.'  The  license  was  merely  a  permit  given  to  the  relator, 
under  which  he  was  authorized  to  sell  ale  and  beer.  It  did  not  give  him  any 
property  or  vested  right  to  enjoy  the  privileges  thereof  beyond  the  time  when 
the  board  should  become  satisfied  that  he  had  violated  any  of  the  provisions 
of  the  acts  of  1867,  1869,  1870,  or  1873.  The  board  had  no  power  to  Inflict  a 
penalty  upon  him  for  violation  of  the  law.  They  were  simply  authorized  to 
revoke  the  permit  theretofore  given  him  in  respect  to  ale  or  beer.  •  •  •  Tbe 
board,  In  issuing  licenses  and  In  revoking  them,  are  clothed  with  power  to  be 
exerdsed  In  their  discretion." 

The  latter  case  waa  approved  in  the  opinion  of  Van  Brunt,  P.  J., 
in  People  t.  Meakim,  56  Hun,  631, 10  K.  T.  Bnpp.  163.    In  that  case 

an  application  was  made  for  a  mandamus  to  compel  the  excise  com- 
missioners of  the  city  of  New  York  to  decide  a  invceeding  before 
them  instituted  to  procure  a  revocation  of  a  license  to  sell  liquor, 
and  in  the  course  of  the  opinion  it  was  said: 

"In  our  judgment,  It  was  the  plain  intent  of  the  legislature,  as  expressed  in 
this  act,  that  after  hearing  all  the  testimony  the  board,  as  a  board,  should 
consider  such  testimony,  and  thereupon  decide  by  a  vote  of  the  commission's 
whether  the  accused  person  has  or  has  not  violated  any  of  the  provisions  of 
the  act.  If  such  accused  person  has  so  violated  any  of  the  provisions  of  the 
act,  the  duty  to  revoke  the  license  ts  imperative.  In  that  case,  to  quote  the 
language  of  the  act,  they  shall  revoke,  cancel,  and  annul  the  license.*  And  this 
duty  cannot  be  evaded,  or  the  rights  of  the  people  trifled  with,  by  nonaction 
or  silence." 

In  People  v.  Board  of  Com'rs  of  Police  &  Excise,  59  N.  Y.  92, 
the  court  of  appeals  held  that: 

"The  provisions  of  the  excise  law  of  1873  (section  8,  c.  549,  Laws  1873),  pro- 
viding for  the  cancellation,  by  boards  of  excise,  of  licenses  granted  for  the  sale 
of  Intoxicating  liquors,  is  not  in  contravention  of  the  constitutional  provisimi 
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preseiTing  the  right  of  trial  1^  Jnry.  Gonet  art.  1.  The  power  to  license  and 
to  cancel  licenses  is  vested  In  the  legislature,  and  the  mode  and  manner  In  whUdi 
it  BhaU  be  done  rests  In  the  leglslaUve  discretion." 

Near  the  close  of  the  opinion  in  that  case,  Grorer,  J.,  said : 

"The  connsel  further  Insists  that  section  8  Is  unconstitutional,  for  the  reason 
that  It  authorizes  the  conviction  of  a  party  of  a  crime  without  a  trial  by  Jury. 
But  it  authorizes  nothing  more  than  an  Inquiry  into  and  determination  of  the 
question  whether  the  i>arty  licensed  continues  to  be  a  suitable  and  proper  per- 
son to  sell  Intoxicating  liquors,  the  statute  itself  detmnlnlng  that  a  violator  of 
the  excise  laws,  while  holding  a  license,  is  not  such  a  person.  That  the  power 
to  license  the  sale  of  Intoxicating  liquors  and  to  cancel  anch  license  when  granted 
la  Tested  In  the  legislature  has  been  determined  by  this  court.  Board  t.  Barrle. 
84  N.  Y.  667.  The  mode  and  manner  in  which  this  shall  be  done  rests  in  the 
discretion  of  that  body." 

In  People  t.  Murray,  149  N.  T,  367,  U  N.  E.  146,  32  L.  E.  A.  344, 
chapter  112,  Laws  1896,  known  as  the  ^quor  .Tax  Law,"  was  held 
not  to  be  a  tax  law  in  the  proper  sense;  "but  it  is  a  law  enacted 
nnder  the  police  power,  the  exactions  of  which,  although  denom- 
inated ^tazes,'  are  imposed  for  the  primary  purpose  of  regulating 
and  controlling  the  liquor  trafQc."  Andrews,  G.  J.,  in  speaking  of 
the  character  of  the  act  of  1896,  said: 

"It  Is  radically  different  in  some  respects  from  the  excise  laws  which  It 
supersedes.  But  the  changes  are  in  the  administration  of  the  excise  system, 
and  not  In  its  essential  cliaracter.  •  •  «  The  payment  of  the  tax  and  the 
idling  of  the  bond  are  conditions  precedent  to  the  right  to  engage  In  the 
business,  and  the  Impositions  and  conditions  precedent  Is  the  distlngnlshii^  test 
of  a  license  law." 

In  Re  Livingston,  24  App.  Div.  51,  48  N.  Y.  Supp.  989,  a  proceed- 
ing was  inetituted  to  revoke  a  license  certificate,  and  the  evidence 
showed  that  beyond  a  question  one  of  the  statements  in  the  ap- 
plication was  untrue,  and  the  license  was  revoked;  and,  in  affirm- 
ing the  order  unanimously,  the  court,  in  speaking  by  Williams,  J., 
said: 

"It  is  said,  however,  that,  before  the  applicant  could  be  deprived  of  his  cer- 
tificate, be  was  entiUed  to  have  a  trial  by  Jury,  under  the  constitution;  tliat 
the  certificate  was  property,  and  he  could  not  be  deprived  of  such  property  with- 
out due  process  of  law.  We  have  held  that  these  certificates  are  property. 
Feeble  T.  Durante,  19  App.  Dir.  292.  45  N.  Y.  8npp.  1073.  They  were  made 
such  by  virtue  of  the  proTlBlons  of  the  liquor  tax  law,  but  the  legislature,  wtiltdi 
gave  the  certificate  the  character  of  property,  had  power  to  and  did,  by  the  same 
act,  provide  l>oth  for  their  issuance  and  carcellatlou,  and  nnder  what  clrcum- 
atances  they  should  be  valid,  and  when  and  how  they  might  be  revoked.  The 
character  given  them  as  property  was  subject  to  all  these  provisions  attached 
to  them  when  th^  were  created.  Applicants  take  them  with  all  tlw  privIl^ieB 
and  subject  to  all  tiie  burdrau  imposed  upon  them  by  the  llquoi^tax  law." 

Our  attention  is  called  to  Colon  t.  Lisk,  153  N.  Y.  188,  47  N.  ^. 
302,  and  we  see  nothing  in  the  learned  opinion  of  Martin,  J.,  deliv- 
ered in  that  case,  whlc^  aids  the  cont^tion  of  the  appellant  here. 

The  act  there  condemned  involved  the  unauthorized  confiscation 
of  private  property  (oysters)  for  the  mere  protection  of  private 
rights,  and  is  not  within  the  police  power  of  the  state.  That  learned 
judge,  in  speaking  of  the  police  power,  said: 

"Under  that  power,  persons  and  property  may  be  subjected  to  necessary  re- 
straints and  Imrdens  to  secure  the  general  public  good.  That  that  power  exists 


Digitized  by  Google 


888  61  NEW  YORK  SUPPIiAIIBNT  (Sop.  Ct. 

and  96  New  York  SUta  R«port«r. 

Is  nndenled.  That  it  la  neoessai  y  to  tbe  proper  maintenance  of  tbe  gOTemment 
of  the  state  and  the  general  welfare  of  the  commonlty  most  also  be  admitted. 
Although  It  includes  evetrthlng  eaaentlal  to  the  Mfety,  health,  morals,  and 
'general  good  of  the  public.  It  is  1^  no  meai>s  unlimited." 

The  conclusion  was  reached  in  that  case  that  the  act  of  the  legiB- 
latnre  there  condemned  was  not  to  be  ^upheld  upon  the  ground 
that  it  is  within  the  police  power  of  the  state";  and  it  was  added: 
*It  is  to  be  observed  that  the  statute  does  not  relate  to  the  healthy 
morals,  safety,  or  welfare  of  tbe  public,  but  only  to  the  private  in- 
terests of  a  particular  class  of  individuals." 

We  see  nothing  in  that  case  inconsistent  with,  or  out  of  harmony 
with,  the  doctrine  laid  down  in  Beer  Co.  v.  Massachusetts,  97  TJ,  S. 
25,  24  L.  Ed.  989.   In  the  latter  case  it  was  held: 

"All  rights  are  held  subject  to  the  police  power  of  tbe  state:  and,  if  the  pnUlc 
safety  or  the  public  morals  require  the  discontinuance  of  any  manufacture  ov 
traffic,  the  legislature  may  provide  for  Its  discontinuance,  notwithstanding  in- 
dividuals or  corporations  may  thereby  suffer  inconvenience.  As  the  police 
power  of  the  state  extends  to  tbe  protection  of  tbe  Uvea,  health,  and  property 
ef  her  citlseas,  the  maintenance  of  good  order,  and  tbe  preaerration  of  the  putH 
lie  morals,  the  legislature  cannot,  by  any  contract,  devest  Itself  ot  ihe  power  to 
provide  for  these  objects." 

See,  also,  Stone  v.  Mississippi,  101  U.  S.  814,  25  L.  Ed.  1079. 

Power  to  revolie  certificates  granted  under  the  liquor-tax  law  is 
conferred  upon  special  terms  of  the  supreme  court  or  a  justice  of 
that  court,  and  it  is  made  the  duty  of  such  justice  or  of  the  court 
to  act,  and  to  revoke  and  cancel  certificates,  where  the  holder  lias 
failed  to  comply,  by  truthful  statements  in  his  application  or  other- 
wise, with  tbe  provisions  of  the  law.  Evidently  the  legislature  in- 
tended tbe  action  to  be  summary,  and  was  designed  to  furnish  a 
ready  and  quick  remedy  for  failure  to  comply  with  the  provisions 
of  tbe  law. 

Section  28  provides,  in  subdivision  2,  that  at  any  time  after  the 
liquor-tax  certificate  has  been  granted  any  citizen  of  tbe  state  may 
present  a  verified  petition  to  a  justice  of  the  supreme  cour^  or  a 
special  term  of  the  supreme  court  of  tbe  judicial  district  in  which 
such  traffic  in  liquors  is  authorized  to  be  carried  on,  asking  "for  an 
order  revoking  and  canceling  such  certificate  upon  the  ground  that 
material  statements  in  the  application  of  the  holder  of  such  cer- 
tificate were  false,  or  that  he  was  not  entitled  to  receive  or  is  not 
entitled,  on  account  of  the  violation  of  any  provisions  of  this  law, 
conviction  for  which  would  cause  a  forfeiture  of  such  certificate, 
•r  for  any  other  reason,  to  hold,  such  certificate."  Tbe  section  also 
provides  that  such  petition  shall  state  the  facts  upon  which  such 
allegations  are  based,  and  therenpon  an  order  shall  be  granted  re- 
quiring the  holder  of  sudi  certificate  to  appear  before  the  special  term 
on  a  day  specified.  The  section  further  provides  that  on  the  day 
specified  the  justice,  or  court  before  whom  the  same  is  returnable, 
shall  **hear  the  proofs  of  the  parties,  and  may,  if  de^ed  necessary 
or  proper,  take  testimony  in  relation  to  the  allegations  of  the  peti- 
tion, or  appoint  a  referee  to  take  proofs  in  relation  thereto,  and  re- 
port the  evidence  to  such  justice  or  court."  The  practice  adopted 
in  this  case  is  in  accordance  with  the  provisions  of  that  section. 
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That  section  further  provides  that,  "If  the  ^astice  or  court  is  aatisfled 
that  material  statements  in  the  ai^lication  of  the  holder  of  such  cer- 
tificate were  false,  or  that  the  holder  of  such  certificate  was  not  en- 
titled to  receive,  or  is  not  entitled  to  hold  such  certificate,  an  order 
shall  be  granted  revoking  and  canceling  such  certificate."  It  becomes 
the  imperative  duty  of  the  justice  or  court  to  whom  the  application 
is  made  to  comply  with  the  terms  of  the  statute.  Proceedings  have 
been  Instituted  in  various  parts  of  the  state  under  the  section  which 
we  have  juat  referred  to,  and  courts  have  sustained  them.  In  re 
Bradley,  22  Misc.  Rep.  301,  49  N.  Y.  Supp.  1100;  In  re  livingston, 
24  App.  Div.  51,  48  N.  T.  Supp.  989;  In  re  Lyman,  25  Misc.  Rep. 
638,  56  N.  T.  Supp.  359;  Id.,  26  Misc.  Rep.  300,  56  N.  Y.  Supp. 
1020;  In  re  Bridge,  36  App.  Div.  533,  55  N.  Y.  Supp.  54,  affirming 
26  Misc.  Rep.  213,  55  N.  Y.  Supp.  54;  In  re  Place,  27  App.  Div. 
561,  50  N.  Y.  Supp.  640;  In  re  Lyman,  29  App.  Div.  391,  49  N.  Y. 
Supp.  559,  and  52  N.  Y.  Supp.  1145;  Id.,  28  Misc.  Rep.  385,  59  N. 
Y.  Supp.  971;  Id.,  28  Misc.  Rep.  278,  59  N.  Y.  Supp.  828;  In  re 
Kinzel,  28  Misc.  Rep.  622,  59  N.  Y.  Supp.  682.  This  court  has^  by 
its  action  in  nnmerons  cases,  been  committed  to  the  validity  of  pro- 
ceedings taken  under  section  28  of  the  act,  and  it  seems  orderly 
that  it  should  adhere  until  the  contrary  doctrine  shall  be  held  by 
the  court  of  last  resort. 

Our  attention  has  been  called  to  a  dictum  in  Re  Lyman,  160  N. 
T.  96,  64  K.  E.  577,  and  also  to  an  opinion  delivered  in  response  to 
a  motion  for  a  reargument  of  that  case,  in  which  6pinion.it  was 
said: 

"We  ought  to  regard  the  question  as  still  open  for  further  (Hscu salon  whenever 
It  arises  in  an  actual  controversy  presented,  so  that  In  a  case  involvlDg  tlie  same 
question  coming  here  we  will  not  regard  ourselves  concluded  by  what  has  been 
stated  in  the  opinion.  It  will  then  be  c^n  to  the  counsel  for  the  ccHnmiBsloner 
to  make  such  argmnenta  on  that  pohit  aa  he  may  be  advised.*' 

Under  the  circumstances  of  the  case,  we  deem  it  orderly  to  follow 
the  views  which  we  have  heretofore  expressed,  and  to  sustain  the 
jffoceeding  now  brought  before  us. 

Judgment  ai&rmed,  with  costs.    All  concor. 


SCHKBYBR  v.  JORDAN. 

(Supreme  Ckmrt  Appellate  Term.   December  28, 

Tmal— Motion  pgr  Vbrdict— Question. 

Where,  at  the  conclusion  of  the  evidence,  each  side  moved  for  direction 
of  a  verdict,  and  pialntiCC's  request  was  denied,  and  there  was  evidence 
snffldent  to  warrant  a  finding  In  defendant's  favor,  the  court  was  author- 
ized to  determine  all  questions  In  his  favor,  without  submitting  the  same 
to  the  Jury. 

Appeal  trom  city  court  of  New  York,  general  term. 

itftion  John  Schreyer  against  John  Jordan.  From  a  judgment 
in  taYor  of  defendant,  affirmed  by  the  general  term  (58  Y.  Supp. 
206),  plaintiff  appeals.  Affirmed. 
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Argued  before  FEGBEDMAN,  P.  and  MacLEAN  and  LEVEXT- 
TRTTT,  JJ, 

Alex.  Thain,  for  appellant. 
John  Hardy,  for  respondent. 

MacLEAN,  J.  This  action  was  brought  to  recover  damages  for 
trespass  to  personalty,  by  the  plaintiff,  defendant's  grantee,  of  cer^ 
tain  premises,  from  which  had  been  removed  by  the  defendant  cer- 
tain articles  appertaining  to  the  saloon  trade,  and  claimed  by  the 
plaintiff  as  fixtures  to  the  real^f  to  him  conveyed.  At  the  dose  of 
the  case  each  side  moved  for  the  direction  of  a  verdict.  PlaintifTa 
request  was  denied,  the  court  directing  the  jury  to  find  in  favor  of 
the  defendant  upon  the  evidence,  which  was  sufiQcient  to  warrant 
the  finding  that  the  articles  in  question  had  been  attached  to  the 
freehold  for  temporary  purposes  of  trade  only.  By  requesting  the 
court  to  determine  the  case  as  one  of  law,  the  plaintiff  waived  his 
right,  if  any,  to  go  to  the  jury  on  questions  of  fact,  and  submitted  all 
questions  involved  to  the  determination  of  the  conrt.  Kirtz  v.  Peck, 
113  N.  Y.  222,  226,  21  N.  E.  130.  Hhe  judgment  of  the  general  term, 
affirming  the  jud^ent  of  the  trial  term  entered  upon  the  direction 
of  a  verdict,  should  theref<»e  be  sustained. 

Judgment  affirmed,  with  coats.  All  concur. 


BCHKXEVER  v.  BROOKLYN  HEtGHTS  R.  CO. 
(Siqireme  Coart,  Special  Term,  Kings  Coantr.  December,  1899.) 

1.  Attorney  and  Client— Libn  on  Cause  op  Action. 

Where  parties  to  an  action  in  tort  compromise  the  same  witboat  the 
knowledge  or  consent  of  the  plaintifTs  attorney,  and  the  amoont  of  com- 
promise Is  paid  to  the  plaintiff,  who  Is  Insolvent,  plalntiflTs  attorney  has  no 
right,  nor  can  he  be  compelled  by  defendant,  to  prosecute  the  action  to 
Judgment,  in  order  to  enforce  his  lien,  nnder  Code  Civ.  Proc.  §  66,  providing 
that  an  attorney  has  a  lien  on  his  client's  cause  of  action  which  cannot  be 
affected  by  any  settlement  between  the  parties,  as  mdi  a  Judgment  It  not 
necessary  to  the  enforcement  of  his  lien. 

2.  Sahb— Right  to  Jdbt  Triai^ 

As  a  proceeding  under  Code  Civ.  Proc.  {  66.  giving  an  attorney  a  lien 
6n  hU  client's  canse  of  actltm  for  serrloea  rendered  In  prosecatlng  tbe  sam^ 
is  equltaUe,  the  parties  are  not  entitled  to  a  ivry  trial 

On  motion  for  a  reargument  Denied. 
For  f<Mrmer  opinion,  see  61  K.  Y.  Bnpp.  644. 

OATNOR,  J.  G%is  motion  for  reargument  is  based  on  a  recent 
decision  of  the  ax^llate  division  of  this  department  delivered  orally 
from  the  bench.  I  have  not  ascertained  exactly  what  was  decided 
there,  but  have  reason  to  say  that  the  question  now  up  was  not, 
nor  argued,  and  I  find  myself  unable  to  change  the  views  I  have 
heretofore  expressed  herein  and  in  three  other  cases  this  term.  If 
this  case  is  to  be  aj^aled  it  will  probably  be  more  acceptable  to  the 
learned  appellate  division  if  I  let  what  I  have  already  done  stand. 
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It  was  always  a  thing  ondoubted  that  the  parties  to  an  action 
had  the  absolute  right  to  compromise  and  settle  the  cauBe  of  action 
as  they  saw  fit,  without  regani  to  the  advice  or  wishes  of  their  at- 
torneys. The  statute  provision  (Code  Civ.  Proc.  §  C6)  giving  attor- 
neys a  lien  on  the  cause  of  action  for  their  compensation  (instead 
of  only  on  the  judgment  for  their  taxed  costSy  as  at  common  law), 
was  obTiously  not  intended  to  change  this.  In  answer  to  a  euggea- 
tion  that  tiie  statute  was  against  public  policy  for  enabling  attor- 
neys to  stand  in  the  way  of  settlements,  which  have  always  been 
favored  by  the  law,  the  court  aS  appeals  in  Peri  t.  Bailroad  Co.,  46 
N.  E.  849,  said: 

'This  criticism  overlooks  the  fact  that  the  existence  of  the  lien  does  not  per- 
mit tbe  plaintUTs  attorney  to  stand  In  the  way  of  settlement  The  client  is 
still  CMupetent  to  decide  whether  he  will  coatinue  the  litigation  or  agree  with 
bis  adversary  in  the  way." 

The  same  thing  was  decided  in  other  cases.  Lee  v.  Vacuum  Oil 
Co.,  126  N.  Y.  579,  27  N.  E.  1018;  Poole  v.  Belcha,  131  N.  Y.  200, 
3Q  N.  E.  53.  In  the  former  of  these  cases  it  is  said  at  one  place  in 
the  opinion,  to  be  sure,  that  the  client  tmij  stop  the  action  when 
he  wills,  "provided  he  is  willing  and  able  to  satis:^  his  attorney's 
just  claims."  But  it  is  obvious  from  the  context  that  this  was  not 
meant  as  a  general  reservation  to  tbe  proposition,  but  only  to  come 
within  the  precise  facts  of  that  case.  The  learned  judge  writing 
did  not  mean  to  say,  for  instance,  that  if  the  client  was  "unwilling" 
but  able  to  i)ay  his  attorney,  that  a  claim  could  be  made  by  the 
attorney  against  the  oi^site  party;  for  in  case  the  client  is  able 
to  pay,  the  attorney  cannot  resort  to  bis  lien  at  all  against  the  op- 
posite party,  snch  party  being  subjected  to  such  li^  on^  as  security. 

more  did  he  mean  to  say  that  an  actual  settlement  between  the 
parties  could  be  set  aside  by  the  attorney  in  any  case.  How  could 
that  be  meant  after  saying  that  the  attorney's  lien  does  not  give 
him  the  right  to  stand  in  the  way  of  a  settlement  by  the  parties? 

The  client  having  the  absolute  right  of  settlement,  it  must  follow 
that  the  attorney's  Hen  on  the  cause  of  action  is  subject  to  such  right. 
The  attorn^  is  subject  to  his  client,  and  his  lien  to  all  the  prudences, 
fears,  necessities,  and  so  on,  of  his  client  which  may  induce  him  to 
compromise  and  settle.  The  cause  of  action  merges  in  the  settle- 
ment. There  is  then  no  cause  of  action  left  for  the  attorney's  lien 
to  attach  to.  His  lien  is  determined  by  the  settlement.  The  amount 
agreed  to  be  paid  in  settlement  is  then  all  that  his  lien  covers.  If 
nothing  is  to  be  paid  in  settlement  his  lien  is  gone.  To  say  that  an 
attorney  for  the  plaintiff  can  repudiate  such  settlement,  and  harass 
the  defendant  by  going  on  with  the  action  in  order  to  see  if  he  can- 
not by  obtaining  a  judgment  create  a  fund,  or  a  larger  fund  than 
the  amount  agreed  to  be  paid  in  settlement,  for  his  lien  to  reach, 
is  eqaivalent  to  saying  tiiat  the  defendant  cannot  settle  the  cause  of 
action  with  the  plaintiff  without  the  attorney's  consent;  and  that 
is  not  so.  To  give  attorneys  such  a  status  would  be  to  create  a 
licensed  band  to  pr^  upon  the  community.  It  wooM  set  afoot 
diamperty  and  maintenance  of  a  most  demoralizing  character.  The 
hiw  has  not  put  a  learned  and  honorable  profession  in  snch  an  un- 
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worthy  position.  For  instance,  one  of  the  three  other  casea  like  the 
present  case  which  came  before  me  this  tena  was  an  action  for  dam- 
ages for  the  alienation  of  a  wife's  affections.  Can  it  be  that  the 
attorney  for  the  plaintiff  may  r^udiate  the  settlement  of  the  par- 
ties in  such  an  action  and  go  on  and  ti'y  the  action  on  the  specala- 
tion  of  getting  a  recovery,  or  a  better  recover  than  the  settlement, 
to  serve  as  a  basis  for  the  determination  of  his  lien?  It  would  be 
strange  to  say  yes  to  such  a  scandal  after  saying  the  parties  have 
the  right  to  settle  the  cause  of  action. 

In  the  present  case  the  defendant  having  paid  the  amount  fixed 
by  the  settlement  to  the  phiintiff,  his  attorney  moved  to  be  allowed 
to  prosecute  the  action  to  judgment  in  aid  of  his  lien.  This  was 
denied,  on  the  ground  that  the  lien  attached  to  the  amount  agreed 
on  In  settlement;  but  the  defendant  now  changes  its  poidtion  and 
wants  the  plaintiff's  attorney  to  be  required  to  go  on  with  the  ac- 
tion, rather  than  pay  him  40  per  cent,  of  such  amount  to  satisfy  his 
lien.  It  claims  that  it  made  the  settlement  only  to  buy  its  peace. 
But  that  does  not  alter  the  case.  Apart  from  the  absurdity  of  say- 
ing it  only  settled  the  action  to  buy  its  peace,  when  it  knew  it  was 
not  buying  peace  at  all  if  the  attorney  retained  the  right  to  go  on 
with  the  action,  how  could  a  settlement  for  peace  put  the  defendant 
in  any  different  relation  to  the  plaintiffs  attorney  than  if  it  settled 
because  it  thought  the  plaintiff  had  a  good  cause  and  would  preTail 
In  the  action?  It  does  not  matter  what  reasons  induced  the  settle- 
ment. The  power  to  destroy  the  cause  of  action  by  a  settlement  ex- 
isted in  the  parties,  and  they  have  destroyed  it.  The  attorney  did 
not  own  any  part  of  the  cause  of  action.  Indeed,  he  could  not,  for 
it  was  non-assignable.  He  only  had  a  lien  on  it  subject  to  the  right* 
of  the  parties  to  compromise  and  settle  from  whatever  motives  might 
move  them.  And  on  the  other  hand,  if  the  defendant  had  retained 
the  attorney's  share  of  the  amount  of  the  settlement  and  tendered 
it  to  him,  and  he  had  refused  it,  and  asked  to  go  on  with  his  acti(Hi, 
on  no  principle  could  he  be  permitted  to  do  so. 

If  the  foregoing  seems  in  some  respects  to  ran  counter  to  some 
decided  cases,  I  can  only  say  that  after  examining  all  of  the  cases 
in  England  and  here,  I  found  the  present  point  neither  discussed 
nor  decided  in  any  of  them,  and  myself  unable  to  deduce  any  rule 
from  them.  They  are  very  conflicting  and  confusing,  and  I  suppose 
I  may  with  propriety  say  that  some  of  them  cannot  be  deem^  an- 
tiiontative.  And,  besides,  the  decisions  prior  to  the  adoption  of  our 
statute  provision  giving  a  lien  on  the  cause  of  action  aie  not  ap[dica- 
ble.  I  understand  that  the  reason  and  the  sci^ce  and  philosophy 
of  the  thing  should  always  govern  in  a  judicial  decision  unless  ac- 
tual authority  stands  in  the  way;  and  I  further  understand  that 
only  the  actual  thing  decided  in  a  case  can  be  cited  as  an  authori- 
tative precedent.  What  may  be  said  by  judges  in  giving  a  decision 
is  quit^  another  thing.  From  remarks  copied  here  and  there  from 
opinions  and  text  writers  any  variety  of  patchwork  may  be  made  up. 
But  the  law  is  a  science. 

There  are  a  few  early  decisions  in  England  and  a  number  here 
before  the  said  statute  provision  giving  the  attorney  a  lien  on  the 


Digitized  by  Google 


cause  of  action  waa  passed  (viz.,  in  1S79),  to  the  effect  that  if  the 
parties  made  a  settlement  which  was  coUosiTe  and  fraudulent  as 
to  the  attorney,  viz.,  for  being  meant  to  prevent  a  judgment  so  that 
he  could  not  tax  his  coats  (which  were  formerly  fixed  by  law  as  his 
only  compensation),  he  woald  be  permitted  to  go  on  and  enter  judg- 
ment in  the  name  of  his  client  so  as  to  tax  his  costB  and  thereby 
protect  himself.  These  decisions  are  fnlly  discussed  in  Conghlin  t. 
Railroad  Co.,  71  N.  Y.  443,  where  it  is  pointed  out  that  they  are 
based  on  no  principle,  but  are  arbitrary.  They  grew  out  of  the 
necessities  of  the  case,  to  prevent  the  attorney  from  being  defrauded 
of  his  costs.  But  if  he  had  had  a  lien  on  the  cause  of  action  as 
now  he  would  not  have  needed  to  enter  judgment  for  his  protection. 
The  court  could  have  enforced  payment  of  costs  without  the  aid  of 
such  judgment.  The  settlement  itself  would  have  be«i  a  basis  for 
the  enforcement  of  his  lien.  It  may  possibly  be  that  a  case  of  frauda- 
lent  settlement  against  the  attorney  conld  now  arise  in  which  he 
could  not  get  protection  unless  by  prosecuting  the  action  to  judg- 
ment, but  it  seems  imp(»sible  to  think  of  such  a  case.  If  the  parties 
should  settle  ostensibly  for  $100,  but  in  fact  for  |1,000,  in  order  to 
defraud  the  attorney,  the  latter  sum  would  be  the  real  settlement 
and  would  be  covered  by  his  lien.  How  then  would  the  fraud  be  a 
reason  for  allowing  him  to  continue  the  action?  The  parties  have 
an  absolute  right  of  settlement.  If  they  actually  settle  without  any- 
thing being  paid,  that  is  no  fraad  on  the  attorney.  If  they  concod 
the  tme  amount,  on  its  discovery  the  attorney's  lien  attadies  to  it. 
Th^  are  no  longer  neceraities  of  the  case,  as  when  the  attorney 
had  no  lien  except  on  the  judgment,  and  then  only  for  the  costs  fixed 
by  law,  which  call  for  a  {HXMsecntion  of  the  action  to  judgment  for 
the  attorney's  jwotection. 

*  And  when  we  examine  the  English  cases  on  which  this  rule  of  the 
attorney  continuing  the  action  is  founded  (they  are  cited  in  Coughlin 
V.  Bailroad  Co.,  and  other  cases),  we  find  that  they  have  no  applica- 
tion except  to  settlements  by  tlie  parties  which  are  collusive  and 
fraudulent  against  the  attorn^,  viss.,  to  jHrevent  him  from  ottering 
judj^ent,  and  thereby  cheat  him  out  of  the  lien  for  costs  which  he 
would  have  on  the  entry  of  judgment.  If  the  settlement  had  no 
such  purpose  it  was  conclusive.  And  none  of  them  is  authority  for 
the  broad  proposition  that  the  attorney  for  the  {^aintifF  may  con- 
tinue any  action  for  unliquidated  damages,  much  less  an  action  for 
tort,  in  aid  of  his  lien  after  a  settlement  by  the  parties,  even  if  it 
be  in  fraud  of  him.  Welsh  v.  Hole,  1  Doug.  237;  Swain  v.  Senate, 
2  Bos.  &  P.  (N.  B.)  99;  Chapman  v.  Haw,  1  Taunt.  341;  Cole  t. 
Bennett,  6  Price,  15 ;  Marr  v.  Smith,  4  Barn,  &  Aid.  466.  In  Welsh  v. 
Hole,  the  parties  compromised  a  judgment  against  the  defendant  for 
assault  and  battery.  A  motion  by  tiie  plaintiff's  attorney  to  collect 
his  costs  of-tbe  defendant  by  means  of  the  judgment  notwithstanding 
the  settlement  waa  denied,  for  the  reason  that  he  had  given  no  no- 
tice of  lien  and  that  the  settlement  was  not  to  defi-aud  him.  In 
Swain  V.  Senate  (and  I  have  cited  these  decisions  in  chronological  or- 
der), the  defendant  being  in  custody  under  a  judgment  gave  bail  and 
went  abroad.   The  bail  bond  was  a  matter  of  record  in  the  case  on 
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which  the  plaintiff  was  entitled  as  of  coarse  to  enter  judgment  on 
a  writ  of  scire  facias.  The  jdaintifl  and  the  bail  entered  into  a 
c<dlu8ive  settlement  to  prevent  that  from  being  done,  so  as  to  cheat 
the  plaintiff's  attorney  of  his  costs.  He  was  allowed  to  enter  jadg- 
ment  {which  was  a  mere  formality)  to  fmstrate  the  fraud.  In  Ohap- 
uxan  V.  Haw  it  was  held  that  the  plaintiff  may  without  consulting 
his  attorney  compromise  with  the  defendant  and  take  upon  himself 
the  payment  of  his  attorney's  costs  "if  there  be  no  fraudulent  con- 
spiracy to  cheat  the  attorney  of  his  costs";  and  the  motion  to  vacate 
the  judgment  which  the  attorney  had  entered  in  q>ite  of  the  settle- 
ment was  granted.  In  Cole  t.  Bennett  the  parties  tried  to  defraud 
the  attorney  of  his  costs,  and  the  motion  to  vacate  the  jadgment 
entered  by  the  attorney  on  default  was  denied.  In  Marr  r,  Smitii 
the  parties  made  a  bona  fide  settlement  of  the  judgment,  and  on 
motion  the  defendant  was  discharged  from  custody  under  it  against 
the  opposition  of  the  plaintiff's  attorney  who  sought  to  hold  the 
judgment  for  his  costs.  And  in  McDonald  v.  Napier,  14  Ga.  89,  also 
cited  in  the  Coughlin  Oase,  it  was  held  that  "if  the  parties  without 
notice  bona  fide  settle  or  compromise  the  debt  and  costs,  the  attorney 
cannot  afterwards  junceed  against  the  defendant  for  his  coflta." 
These  decisions  seem  scarcely  to  support  decisions  such  as  that  in 
Rasquin  v.  Btage  Co.,  12  Abb.  Prac.  324,  that  the  attorney  may 
prosecute  the  action  to  judgment  in  every  case,  where  it  has  been 
settled  to  defraud  him;  much  less  the  decisions  which  strangely 
seem  to  consider  that  to  be  the  rule  regardless  of  fraud.  This  lattw 
never  was  the  law.  But  at  all  events  such  decisions  are  no  longn* 
applicable  since  the  adoption  of  our  statute  giving  the  attorney  a 
lien  on  the  cause  of  action  itself,  for  the  attorney  no  longer  needs 
a  judgment  in  the  action  to  give  him  a  11^.  It  was  only  in  order 
that  he  might  get  a  Uen  that  he  was  formerly  allowed  to  enter  jndg* 
ment. 

In  respect  of  the  objection  of  the  defendant  that  it  is  entitled  to 
a  jury  trial  to  Six  the  compensation  plaintiiTs  attorney  is  entitled 
to,  it  is  enough  to  say  that  ihe  enforcement  of  his  lien  is  an  equitable 
proceeding  and  there  is  no  right  to  a  jniy  in  equity  ^cept  by  statute. 

The  motion  for  reargument  is  denied  with  |10  costs. 


Misc.  Bep.  058.) 

WAH  KEE  V.  TOUNO. 

(Supreme  Court,  Special  Term,  Erie  Ooun^.   November  23.  1809.) 

Habtxr  ahd  Sbbvakt—Aotion  for  Waqes— St atdtb— Remedy. 

Buffalo  city  charter,  as  amended  by  Laws  1898,  c.  101,  prorldes  tbat,  in 
an  action  by  an  unekilled  laborer  for  wages.  If  he  has  a  family  dependmt 
on  him  for  support,  on  judfnnent  for  any  sum  not  exceeding  S25  the  deik 
must,  on  application,  Issue  execution  against  the  body  of  defendant,  If 
it  appears  from  the  complaint  or  by  afflrmatlve  proof  that  demand  was 
made,  that  the  family  lire  In  the  stnte,  and  that  the  labor  was  performed  In 
the  city  of  Buffalo.  Plaintiff  sued  under  this  statute,  but  failed  to  plead 
such  facts,  and  on  trial  disclaimed  right  to  recover  under  the  statute,  bnt 
asked  Judgm^t  for  work  and  labor  at  common  law.   field,  tliat  stawe  Um 
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Btatnte  referred  to  the  remedy,  and  did  aot  create  a  new  eanw  of  action, 
plaintiff  was  entitled  to  recover  a  Judgment  enforceable  as  an  ordinary 
judgment  at  law. 

Appeal  from  municipal  court  of  Buffalo. 

Action  by  Wah  Kee  against  Charley  Yotmg.  From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals.  Beveraed. 

Hammond  &  Hammond,  for  appellant. 

Ghaa.  6.  Hatch  (Edward  T.  iKirand,  of  counsel),  for  respondent. 

TITUS,  J.  This  is  an  appeal  from  the  municipal  court  of  Buffalo. 
The  plaintiff  commenced  Ms  action  against  the  defendant  for  labor 
and  services  performed  for  the  defradant  in  washing  and  ironing 
in  the  defendant's  laundry,  and  demands  judgment  for  the  sum 
of  15.80.  On  the  argument  before  me,  I  was  requested,  in  deciding 
this  case,  to  make  a  written  memorandum  of  the  .grounds  of  my  de* 
cision,  for  the  reason  that,  in  actions  brought  in  the  municipal  court 
to  recover  for  wages,  under  the  statute,  for  unskilled  labor  or  do- 
mestic service,  that  court  has  been  accustomed  to  holding  that,  if 
the  plaintiff  does  not  show  himself  entitled  to  its  benefits,  he  most 
be  nonsuited,  and  judgment  in  favor  of  the  defendant  granted. 

By  titte  city  charter,  as  amended  by  chapter  101  of  the  Laws  of 
1898,  relating  to  the  municipal  court,  it  is  .provided: 

"In  an  action  brought  in  this  court  by  domestic  serrant  to  recover  for  services 
performed  by  her,  or  by  a  common  or  unskilled  laborer  having  a  family  depend- 
ent upon  him  for  support,  for  wages  due  him,  if  tbe  plaintiff  recovers  a  Judg- 
ment for  a  sum  not  exeeedlug  twenty-five  dollars,  exclusive  of  costs,  •  •  • 
the  clerk  must,  upon  tbe  application  of  the  plaintiff  and  the  order  of  the  Judge 
of  said  court.  Issue  an  execution  against  the  person  of  the  defendant.  *  *  *  . 
In  an  action  to  recover  a  sum  of  money  for  wages  earned  by  a  domestic  serv- 
ant, or  a  common  or  unskilled  laborer,  as  aforesaid,  *  *  *  It  must  appear 
upon  the  face  of  the  complaint,  or  affirmative  proof  must  be  made,  that  the 
ptaintifT  hns  made  a  personal,  Just  and  reasonable  demand  for  the  amount 
claimed  from  the  defendant,  prior  to  the  commenceinent  of  the  action,  and  in  a 
case  for  common  or  unfikillcd  labor  that  such  family  dependent  upon  the  plain- 
tiff for  support  resides  within  the  state  of  New  York,  and  that  such  labor  was 
performed  within  the  city  of  Buffalo." 

In  a  judgment  obtained  under  this  statute,  none  of  the  defend- 
ant's property  is  exempt  from  execution,  and  the  defendant  is  liable 
to  arrest  and  imprisonment  for  failure  to  pay  such  a  judgment.  The 
complaint  in  this  case  is  an  ordinary'  complaint,  in  an  action  at  law 
to  recover  for  labor  and  services,  but  the  pleader  evidently  intended 
to  bring  the  plaintiff  within  the  provisions  of  the  statute;  for  he 
alleged  that  the  plaintiff  has  a  family  dependent  upon  him  for  sup- 
port. There  is  no  allegation  that  a  demand  has  been  made  upon 
the  defendant,  or  that  the  sen'ices  were  performed  within  the  city 
of  Buffalo,  or  that  the  family  of  the  plaintiff  resided  within  said  city; 
so,  upon  the  face  of  the  complaint,  -the  plaintiff  was  not  entitled  to 
a  judgment  which  would  authorize  the  issuing  of  a  body  execution. 

On  the  trial  before  the  municipal  court,  the  plaintiff  disclaimed  to 
recover  a  judgment  under  the  statute,  but  claimed  he  was  entitled 
to  a  Judgment  for  work,  labor,  and  services  at  common  law,  having 
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shown  a  perfoimance  of  the  services  for  the  defendant  and  his  agree- 
ment to  pay  for  the  same.  The  court  refused  to  grant  the  plain- 
tiff's request  for  a  judgment,  on  the  ground  that  when  an  action  was 
once  commenced,  or  attempted  to  be  commenced,  under  this  stat- 
ate,  no  Judgment  could  be  granted  him  unless  the  plaintiff  in  all 
things  brought  himself  within  its  provisione.  The  court  beiow  is 
mistaken  about  the  law.  The  statute  does  not  give  a  party  a  new 
cause  of  action;  that  existed  before.  It  does,  however,  give  a  new 
remedy  in  enforcing  a  judgment  by  execution.  It  affects  t^e  remedy, 
and  not  the  right  or  cause  of  action.  The  i^aintiff  may  bring  his 
action  under  the  statute,  and,  if  he  fails  to  show  what  the  statute 
requires,  he  may,  nevertheless,  have  a  judgment  for  the  amount 
of  his  claim;  but  it  can  only  be  enforced  as  an  ordinary  judgment 
at  law.  The  cases  cited  by  the  counsel  for  the  defendant,  which  hold 
that  an  action  for  tort  cannot  be  converted  into  an  action  on  contract, 
have  no  application,  because  tort  is  the  gravamen  of  the  action. 
Here  no  new  cause  of  action  is  given.  A  remedy  is  simply  jMOTided 
for  the  enforcement  of  a  judgment  by  body  execution,  when  certain 
statutory  focts  are  made  to  ai^pear  by  the  evidence.  See  Moffatt  t. 
Fulton,  132  N.  T.  507,  30  N.  E.  992. 
I  think,  therefore,  the  judgment  must  be  reversed,  vrith  costs. 


ySRNOX  et  al.  V.  OILBBRT  et  aL 

(Snpreme  Court.  Appellate  Term.  December  28,  1890.) 

Lakdlord  and  Tenant— Leases— Termination. 

Since  a  memorandum  for  a  verbal  lease,  providing  that  It  should  be,  from 
February  1st,  a  "monthly  lease"  of  half  of  a  loft,  was  not  a  lease  for  years, 
but  a  special  agreement  for  a  tenancy  by  the  month,  and  therefore  for  a 
definite  term,  2  Rev.  St  (9th  Ed.)  p.  ISIS,  i  1.  declaring  that  agreements 
for  occupation  of  tenements  In  New  Torfe  City  which  do  not  particularly 
BP&^Uy  the  duration  of  such  occupation  shall  be  deemed  valid  until  the 
iBt  of  May  next  after  possession  tmder  such  agreement  shall  com- 
mence, does  not  apply,  and  the  landlord  was  entitled  to  terminate  the  lease 
at  the  end  of  any  monthly  period. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Second  dis- 
trict. 

Dispossess  proceedings  by  Harold  Vernon  and  another,  trustees, 
etc.,  against  Louis  Gilbert  and  another.  From  a  judgment  of  the 
Manhattan  municipal  court  in  favor  of  defendants,  plaintiffs  a^ieal. 
Beversed. 

Argued  before  FBEEDMAN,  P.  J.,  and  MacLEAN  and  LEVEN- 
TRITT,  JJ. 

I>ouglaB3  &  Minton,  for  appellants. 
Elisha  W.  McGnire,  for  respondents. 

MacLEAK,  J.  In  this  proceeding  to  dispossess,  the  landlords,  by 
verified  petition,  alleged  the  making  of  an  agreement  on  or  about 
January  12, 1S99,  with  tenant  Gilbert,  for  the  letting  of  certain  prem- 
ises to  him,  as  a  monthly  lessee,  and  that  he  entered  into  occupa- 
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tion  under  «aid  SLgreerasaatf  and  introduced  In  eridence  the  following 
mfting: 

"From  February  iMtt  momQUy  lease  of  %  tc^  loft,  wltti  elerator  serrlee  aa  at 
present,  beat  and  same  power  as  at  present,  at  |800  per  amiun,  payatde  monthly 
In  adrance  on  first  of  each  month,  or  ^.66  on  first  of  each  month,  giving  to 
owner  or  tenant  right  to  pass  through  to  front  of  loft  from  elevator,  and  giving 
owner  privilege  to  rent  enoogb  space  tot  desk  room  to  Lowenson.  Bent  for 
last  half  of  Janaary,  $10, 

"January  12,  1889. 

"This  Is  a  memorandmn  of  verbal  lease.  Estate  of  T.  Vernon, 

"S.  V. 

"[Stamp.]  L.  GUbert' ' 

Subseqaently,  and  on  or  about  September  21,  1899,  the  landlords 
notified  the  tenant  of  thdr  election  to  terminate  the  tenancy  at 
the  aid  of  the  following  month  of  October.  The  tenant,  admitting 
t>7  not  denying  the  agreonent  set  f<Mrth  in  the  petition,  by  verified 
answer  alleged  an  orsl  lease  of  the  premises  from  May  1,  1899,  to 
April  30,  1900,  at  fSOO,  payable  monthly  in  advance,  but  offered  no 
evidence  in  its  sapXK>rt.  Hie  trial  justice  seemingly  regarded  the 
letting  aa  a  year^  one;  and  under  the  doctrine  stated  in  Douglass 
T.  Seiferd,  18  Misc.  Bep.  188,  191,  41  N.  T.  Supp.  289,  there  might 
be  force  in  such  conclusion,  had  the  parties  in  their  agreement  not 
used  the  ezpreasion  '^ontiily  lease,"  which  words  may  not  be  dis- 
regarded or  construed  as  needless.  The  entire  writing  evinces  a  spe- 
cial agreement  for  tenancy  by  the  month,  and  so  for  a  term  definite, 
to  which  the  statute  (2  Rev.  St.  [9th  Ed.]  p.  1818,  §  1)  has  no  applica- 
tion.  The  judgment  must  therefore  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap* 
peUanta  to  abide  the  event.  All  concur. 


LEIBMAN  et  al.  v.  ABRAMSON. 
LEIBMAN  v.  SAME. 
(Supreme  Court,  Appellate  Term.  December  28, 1889.) 

Tmovmn  jjn>  Contkbsioh— Evidbkok. 

In  an  action,  against  a  marshal  to  recover  damages  for  the  selaure  and 
conversion  of  plalntitTs  goods  under  a  writ  directed  against  another,  testi- 
mony of  plaintiff  aa  to  whoae  possesstoi  tbe  goods  were  In  irtien  selied  la 
competent. 

MacLean,  J.,  dlisentbig. 

Appeal  firom  mtmicipBl  court,  borough  of  Manhattan,  Fifth  dis- 
trict. 

Two  actions,— one  by  Tobias  Leibman  and  another  against  Samuel 
L  Abramson,  as  one  of  the  marshals  of  the  city  of  ISew  York,  and 
the  other  by  Hlrsch  Leibman  against  same  d^ndant  Judgment 
for  defendant  in  both  cases,  and  plaintiffs  appeal.  Reversed. 

Argued  before  FREEDMAN,  P.  J.,  and  LEVENTBITX  and  Mac- 
LEAN,  JJ. 

Abraham  H.  Barasohn,  for  fq^llants. 
Emanuel  Herts,  tor  respondent 
eiN.T.SU-67 
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FBEEDMA^,  P.  J.  These  actions  were  brought  by  the  plaintifEB 
to  recover  damages  for  the  alleged  conTersion  of  personal  property. 
They  are  both  founded  upon  the  same  state  of  facts,  and  were  tried 
as  one  action,  and  the  defendant  had  a  judgment  in  each  case.  The 
facts  and  circumstances  out  of  which  the  alleged  cause  of  action 
arose  are  substantially  as  follows:  The  plaintiffs  and  one  Loois 
Treibitsh  were  at  one  time  co-partners  and  engaged  in  the  tailoring 
business  at  No.  125  East  Broadway,  in  this  city.  Snbsequently, 
and  on  or  about  May  1,  1899,  this  partnership  was  dissolved  by  the 
withdrawal  of  Treibitsh  therefrom,  and  the  business  was  continaed 
by  these  plaintiffs  in  the  same  place.  On  Aagnst  8,  1899,  one  Max 
Kne  instituted  a  replevin  action  against  Treibitsh  for  the  recovery 
of  the  possession  of  several  sewing  machines  claimed  to  have  been 
purchased  by  him  of  Treibitsh.  A  requisition  was  therenpon  issued 
to  the  defendant  herein,  as  one  of  the  marshals  of  the  city  of  New 
York,  and  by  virtue  of  such  requisition  the  marshal  entered  the 
place  of  business  occupied  by  the  plaintiffs,  and  seized  and  took  into 
his  possession  several  machines  claimed  to  be  owned  by  them,  and 
to  have  been  in  their  possession.  This  action  was  thereupon  bronght 
against  him,  and  the  question  litigated  upon  the  trial  was,  in  whose 
possession  was  the  property  at  the  time  of  the  seizure  thereof  by 
the  defendant?  That  such  an  action  lies,  at  the  instance  of  the 
owner  or  of  the  person  entitled  to  the  possession  of  property,  against 
the  marshal  or  sheriff  who  has  taken  the  same,  by  virtue  of  replevin 
process,  from  the  owner  or  person  entitled  to  such  possession,  and 
other  than  the  defendant  named  in  the  writ,  has  been  decided  in 
many  cases.  Deutseh  v.  Reilly,  8  Daly,  132;  Bullis  t.  Mont- 
gomery, 50  N.  Y.  352;  Otis  v.  Williams,  70  N.  T.  208;  StimpBon 
V.  Reynolds,  14  Barb.  506.  It  therefore  became  necessary  for  the 
plaintiffs  to  show  that  they  were  in  the  actual  possession  of  the 
property  at  the  time  the  marshal  seized  the  same.  Numerous  ques- 
tions similar  in  character  and  import  to  the  following  were  asked 
of  the  plaintiffs,  objected  to  by  the  defendant's  counsel,  and  excluded 
by  the  court,  to  wit:  'TVhen  the  marshal  came  and  took  the  ma- 
<:hines,  in  whose  possession  were  the  machines?"  These  questions 
•called  for  facts  such  as  were  material  and  nec^sary,  and  were  ad- 
dressed to  witnesses  who  had  knowledge  of,  and  w6re  ccmqtetent  to 
•testify  as  to,  those  facts,  and  were  proper  and  competent  questions. 
De  Wolf  T.  Williams,  69  N.  Y.  621;  Davis  v.  Peck,  54  Barb.  425; 
■Casper  v.  O'Brien,  36  N.  Y.  Super.  Ct.  574.  And  the  refusal  of  the 
trial  judge  to  permit  them  to  be  answered  was  error  for  which  a 
new  trial  should  be  granted.  None  of  the  other  points  raised  by 
the  appellants  need  be  considered. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  the  ap- 
pellant to  abide  the  event,  in  each  cas& 

LEVENTRITT,  J.,  concurs. 

MacLEAN,  J.  (dissenting).  It  was  incnmbent  upon  the  plaiiitiffB 
herein  to  prove  "actual  possession  or  a  right  to  the  immediate  pos- 
session" of  the  articles  which  were  taken  by  the  marshal  under  the 
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writ.  If  it  had  been  shown,  as  it  was  apparently  in  De  Wolf  v. 
WitliamB,  69  N.  Y.  621,  that  the  questions  involved  matters  "clearly 
within  the  knowledge  of  the  witness,  and  not  the  expression  of  an 
opinion  upon  facts  proven,"  they  might  hare  been  admissible.  But 
in  this  case  each  of  the  questions  was  ''properly  overruled  for  the 
reason  that  an  answer  to  each  of  them  called  for  a  coustructiou 
which  the  witness  would  place  upon  the  facts,  *  *  *  or  his 
opinion  in  reference  to  them."  Nicolay  v.  TJnger,  80  N.  T.  54.  If 
the  witnesses  whom  counsel  for  the  plaintiffs  practically  asked,  by 
the  questions  excluded,  to  determine  the  essential  fact  in  the  case, 
clearly  bad  such  knowledge  as  to  make  them  capable  of  testifying 
to  the  construction  which  they  i^ced  upon  the  facts  going  to  make 
up  possession  or  title  to  possession,  the  plaintiffs  easily  might  have 
had  the  competent  evidence  by  properly  asking  therefor,  which  they 
Defected  to  do.   The  jn^ments  should  be  affirmed,  with  costs. 


ANDERSON  T.  METROPOLITAN  ST.  BT.  CO. 
(Supreme  Court,  Appellate  Term.  Decembn  28. 189D.) 

L  NSOLIOBNOB— IMPUTBD  HjBOLieBBOB. 

Where  it  does  not  appear  that  plaintiff  had  any  control  or  management 
of  a  wagon  driven  by  his  fellow  servant,  and  In  which  he  was  riding  when 
the  accident  occurred,  the  doctrine  that  the  driver's  negligence  Is  to  be 
Imputed  to  him  will  not  apply  in  an  action  tor  damages  for  Injuries  from 
a  collision  between  the  wagon  and  defendant's  street  car. 

SL  Cortbibutort  Nboliobncb. 

Plaintiff  was  injured  while  riding  on  an  Ice  wagon  driven  by  his  fellow 
servant  The  wagon  was  approaching  a  street  Intersection  from  the  east 
flt  a  Blow  walk.  When  It  reached  the  intersection,  plaintiff  testified  l^at 
he  saw  a  car  coming  rapidly  from  the  south,  and  80  feet  from  the  sooth 
crossing.  The  Ice  wagon  did  not  stop,  was  struck  by  the  car,  and  plaintiff 
was  Injured.  Plaintiff  did  not  slip  from  the  wagon,  or  ask  bis  fellow  serv- 
ant to  stop  or  alter  bis  course.  Held,  that  plaintiff  was  not  tree  from  fault 
under  the  circumjstances. 

&  Saub— Ikstbuctions. 

In  an  action  for  injuries  resulting  from  negligence.  It  Is  error  to  refuse 
defendant's  request  for  an  instruction  that  if  both  plaintiff  and  defendant 
were  negligent  then  plaintiff  cannot  recover,  although  an  instractlon  bad 
lieen  Klven  that  If  plaintiff,  by  bis  negll^^Dce,  contributed  to  ttte  injury, 
lie  could  not  recover. 

4  NsOLtaBHCB. 

The  law  will  not  undertake  an  apportionment  of  ftinlt  between  plaintiff 
and  defendant  In  an  action  based  on  negligence. 

BL  Kboi.igbncb. 

In  an  action  for  injuries  sustained  by  being  stmck  by  defendants  ear, 
where  plaintiff  testified  he  saw  the  car  approaching,  negligence  on  tbe  port 
of  the  defendant  cannot  be  predicated  on  a  failure  to  ring  the  gong. 

Appeal  from  municipal  court,  borough  of  Manhattan,  Eighth  dis- 
trict. 

Action  by  Andrew  Anderson  against  the  Metropolitan  Street  Bail- 
way  Company.  From  a  judgment  for  [daintiff,  defendant  appeals. 
Reversed. 


TBITT,  JJ. 

Henry  A,  Bobinaon,  tor  appellant 
Charles  P.  Loeser,  for  reepondeut. 

MacLEAN,  J.  In  this  action  to  recover  for  personal  Injuries,  it 
appears  that  the  plaintiff,  a  helper  npon  an  ice  wagon,  and  the  driver 
by  whose  side  he  was  sitting,  both  servants  of  a  common  master,  were 
driving  easterly  through  Twenty-Sixth  street,  with  52  hundredweight 
of  ice,  drawn  by  two  horses.  When  they  came  to  Eighth  avenue^ 
each  saw  a  car  belonging  to  the  defendant  approaching  rapidly  from 
the  south, — 30  feet  l>elow  the  south  crossing,  the  plaintiff  testified; 
more  than  100  feet  south  of  that  crossing,  as  the  driver  testified. 
The  horses  were  on  a  slow  walk,  and  so  continued;  but,  while  they 
were  attempting  to  cross  the  north-bound  te&dL,  the  car  struck  the 
wagon,  and  the  plaintiff,  as  he  says,  was  thrown  ont  and  injured. 

The  plain^ff  in  no  wise  appearing  to  have  control  or  management, 
the  doctrine  contended  for  by  the  appellant,  that  if  the  driver  was 
negligent  his  negligence  was  to  be  imputed  to  the  plaintiff,  so  as 
to  bar  recovery,  does  not  apply.  Hobaon  v.  Milk  Co.,  25  App.  Div. 
Ill,  49  N.  Y.  Supp.  209.  See,  also,  Hoag  v.  Railroad  Co.,  Ill  N. 
T.  199,  18  N.  E.  648.  The  questions  for  the  jury  to  determine  were, 
was  the  plaintiff  free  from  negligence,  and  was  the  defendant  at 
fault.  As  the  plaintiff  was  bound  to  establish  affirmatively  his  own 
freedom  from  fault,  and  as  the  situation  was  not  one  to  paralyse 
him  with  fear  or  to  provoke  him  to  sndden  mistake,  he  had  to  show 
afBrmatively  that  he  did  what  a  reasonable  and  prudent  man  would 
have  done  under  the  circumstances  to  prevent  the  injury  to  him- 
self of  which  he  now  complains.  Yet  when  he  saw  himself  slowly 
moving,  or  being  moved,  into  a  place  of  danger,  before  a  rapidly 
moving  car,  he  did  not  slip  from  the  wagon,  nor  even  ask  his  fellow 
servant  to  stop  or  alter  his  course,  when,  at  the  westerly  side  of 
Eighth  avenue,  he  saw  the  car  30  feet  below  the  crossing,  nor  when 
the  horses  were  at  the  easterly  track,  and  he  saw  the  swiftly-com- 
ing car  but  10  feet  below  that  crossing.  It  is  therefore  difficult  to 
see  a  basis,  and  basis  there  had  to  be,  for  the  jury  to  find  that  the 
plaintiff  was  free  from  fanlt. 

The  court  was  requested  to  charge  "that,  if  the  jury  find  that  both 
the  plaintiff  and  the  defendant  were  negligent,  their  verdict  must 
be  for  the  defendant";  but  the  court  said  in  reply,  "I  have  charged 
what  the  law  is  in  relation  to  negligence,  ^and  it  is  for  the  jury  to 
determine  how  much  negligence  there  was  upon  the  part  of  the  plain- 
tiff or  defendant;"  and  the  defendant  excepted.  Such  refusal  was 
error,  and  may  not  here  be  disregarded;  for,  although  the  learned 
justice  had  sfdd  "^at  if  the  plaintiff,  by  his  own  neglig^ce,  con- 
tributed to  any  injuries  he  may  have  sustained,  he  cannot  recover," 
he  had  omitted  to  state  the  rule  as  requested  by  the  defendant, 
and  whidi  the  defendant  was  entitled  to  have  charged  substantially 
to  the  jury.  The  language  of  the  refusal  was  misleading,  as  intro- 
ducing a  possible  apportionment  of  fault,  which  the  law  will  not  un- 
dertake. Again,  the  court  was  requested  to  charge  ''that,  if  the 
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plaintift  saw  the  car,  the  negligence  of  the  defendant  cannot  be  medi- 
cated on  an  alleged  failure  to  ring  the  gong."  Thia  the  conrt  re- 
fuBed^  saying,  'Ton  cannot  tell  what  the  plaintifE  saw,  aa  he  was' 
not  driving  the  car,-"  and  the  d^endant  excepted.  This,  too,  was 
«Tor,  because  such  warning  was  unuecessarj,  In  view  of  the  fact, 
testified  to  by  himself,  that  the  plaintiff  saw  the  car  approaching. 
Schulman  t.  Ferry  Co.,  15  Misc.  Bep.  30,  36  K.  Y.  Bupp.  439.  The 
judgment  should  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event 

FBEEDMAN,  J.,  concurs,  on  the  gronnd  that  it  was  error  to  re- 
fuse to  charge  Uiat,  if  the  plaintiff  saw  the  car,  the  defendant's 
negligence  cannot  be  based  upon  the  failure  of  the  defendant  to  ring 
the  gong.   LEVENTBITT,  J.,  taJces  no  part 


REYNOLDS  r.  ^TNA  LIFE  INS.  CO.  et  al. 
(SDpreme  Ooart,  Special  Tenn,  Kings  Countr.  December,  1899.) 

Coma   ON  AFPKAIr— SSPARATB   C0«T8  TO    RESPOSDKNTS    WaSRS   ISSUBS  ABB 

Distinct. 

Where  an  Issue  tried  between  several  defendants  Is  wholly  distinct,  and 
bears  no  relation  to  the  Issue  between  the  plaintlCF  and  the  defendants,  a 
judgment  on  an  appeal  between  the  defendants  upon  their  Issue,  to  which 
plaintiff  was  a  necessary  respondent  to  maintain  his  Judgment  recovered 
on  the  main  Issue,  which  awards  costs  to  "respondents,"  entitles  the  plain- 
tiff and  the  responding  defendant  to  their  separate  costs. 

Action  by  Frank  Reynolds,  as  receiver  of  Richard  Worthington, 
deceased,  against  the  ^tna  Life  Insurance  Company  and  others.  A 
judgment  of  the  appellate  division,  modi:fying  and  affirming  a  judg- 
ment for  plaintiff  (51  N.  Y.  Supp.  446),  was  aflflrmed  by  the  court  «f 
appeals  (55  N.  E.  305).  Motion  to  resettle  judgment  as  to  cosIb  on 
the  remittitur  from  the  court  of  appeals.  Denied. 

William  C  Davis,  for  the  motion. 
William  S.  Bennett,  opposed. 

GATNOR,  J.  In  Van  Gelder  v.  Van  Gelder,  84  N.  T.  658,  it  was 
held  that  "costs  to  the  respondents"  in  the  remittitur  meant  only 
one  bill  of  costs  for  all  of  the  respondents.  But  there  the  respond- 
enta  seem  to  have  been  united  in  interest,  or  at  least  their  several 
interests  were  germain  to  the  main  issue.  Was  that  the  case  h^? 
The  insurance  company  defendant  here  concededly  owed  the  amount 
of  a  life  insurance  policy.  The  plaintiff  claimed  it,  as  did  also  two 
others.  The  plaintiff  therefore  brought  this  suit  in  equity  against 
the  insurance  company  and  the  said  two  other  claimants,  alleging 
the  conflicting  claims,  and  praying  that  the  plaintiff  might  be  ad- 
judged entitled  to  the  money.  "After"  the  suit  was  begun  the  de- 
fendant insurance  company,  instead  of  waiting  for  the  event,  paid 
the  money  to  the  said  two  other  claimants,  its  co-defendants.  It 
aftmrards  served  an  answer  that  its  said  two  eo-defendants  indaced 
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it  to  BO  pay  the  money  to  them  by  "fraudulent  tricks  and  devicea,*' 
and  prayed  for  judgment  against  them  to  recorer  it  back.  On  the 
trial  the  plaintiff  got  judgment,  but  the  court  refused  to  delay  or 
complicate  the  plaintiff's  case  with  the  said  controversy  between 
the  defendants,  ruling  that  it  was  not  gmnane  to  the  plaintiff's 
case,  and  refusing  to  decide  It.  The  i^aintiff's  rights  could  in  no 
way  be  affected  by  the  said  dispute  between  the  defendants  created 
by  themselves  after  the  suit  was  begun.  The  appellate  division  af- 
firmed the  jrfaintiff's  judgment,  but  went  further  and  tried  the  dis- 
pute between  the  defen^nts,  and  gave  judgment  to  the  defendant 
insurance  company  against  its  said  two  co-defendanlB  for  a  recoverv 
back  of  the  money.  ULereupon  the  said  two  co-defendants  appealed 
to  the  court  of  appeals  from  tlie  judgment  of  the  appellate  divirion. 
The  defendant  insurance  company  did  not  appeal  from  the  plain- 
tiff's judgment.  The  plaintiff  thus  became  a  re^ndent  against 
the  said  two  appealing  co-defendants  to  maintain  its  judgment  es- 
tablishing its  right  against  all  of  the  defendants  to  the  fund,  and 
the  defendant  insurance  company  became  a  respondent  to  maintain 
its  said  judgment  for  the  recovery  of  the  money  against  its  said 
two  co-defendants. 

The  court  of  appeals  has  held  that  these  two  controversies  were 
germane  to  each  other,  and  affirmed  the  entire  judgment.  I  con- 
fess my  inability  to  see  that  they  were.  They  seem  to  be  wholly 
distinct  and  independent  of  each  other.  But  lhat  is  not  to  the  iwcs- 
ent  purpose,  for  they  were  germane,  i.  e.,  the  court  of  appeals  has 
so  decided.  That  being  so  it  is  claimed  that  the  giving  of  costs  to 
the  "respondents"  by  the  court  of  appeals  meant  only  one  bill  for 
both,  the  same  as  in  the  Van  Grelder  Case.  But  I  am  relnctant  to 
so  construe  the  remittitur.  On  this  question  of  costs  it  seems  to 
me  that  the  actaal  fact  that  the  issue  between  the  defendants  was 
wholly  distinct  from  and  bore  no  relation  whatever  to  the  issue 
between  the  plaintiff  and  the  defendants,  should  govern.  The  {dain- 
tUF  should  not  be  made  to  share  his  costs  with  the  defendant  insnr- 
ance  c<Hnpany  because  it  jM^vailed  over  its  two  co-defendants  in  Ihe 
issue  litigated  between  it  and  them.  That  is  no  matter  to  tiie  plain- 
tiff. If  the  defendant  insurance  company  had  failed  on  such  issue, 
or  if  such  issue  had  not  been  raised  at  all,  the  plaintiff  would  be  in 
the  very  same  caee  that  he  is  now,  viz.,  with  his  judgment  against 
the  defendants  for  the  fund.  As  the  plaintiff  is  entitled  to  costs, 
and  as  the  remittitur  gives  costs  to  the  "respondents,"  I  see  no  way 
except  to  interpret  the  remittitur  as  giving  a  bill  of  costs  to  eadi 
respondent. 

The  motion  is  denied  without  costs. 
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(29  Misc.  Bep.  3S2.) 

In  re  DWYBR'S  WlUi. 
09nrrosate*B  Court.  New  Tork  Oounty.  Octol)er,  1899.) 

1.  Wills— Umdob  Inflobncb. 

The  fact  that  one  who  had  for  years  successfully  managed  testatrix^ 
property  was  appointed  executor  of  her  will,  and  directed  to  continue  to 
manage  her  property,  and  out  of  the  proceeds  pay  to  himself  an  annuity 
In  addition  to  the  compensation  he  had  theretofore  recelTed.  does  not  In 
Itself  show  that  he  exercised  any  undue  Influence  over  her. 

2.  Same. 

That  testatrix's  children,  whom  she  had  disinherited  by  a  former  will, 
and  from  whom  she  had  been  estranged,  had  conversations  with  her  at 
which  tbey  had  an  opportuni^  to  sbIe  her  to  diange  her  will  so  as  to  i^ro- 
Tlde  for  them,  is  not  snffldent  evidence  of  undue  Influence  to  invalidate 
a  subsequent  will  by  which  she  gave  the  bulk  of  her  property  to  them, 
where  It  also  appears  that  about  the  time  of  Its  execution  she  was  rec- 
onciled to  tbem,  and  that  they  were  afterwards  with  her  most  of  the 
time  until  her  death,  and  she  several  times  expressed  herself  as  pleased 
that  she  and  her  cblldren  had  become  reconciled. 

8L  Samk— Testamentary  Capacitt—Prebumption— Evidence. 

The  fact  that  testatrix,  a  woman  70  years  old,  who  had  been  married 
tbree  times,  married  a  man  about  half  her  age  while  she  was  suffering 
from  a  disease  which  occasioned  her  ccoulderable  physical  disc(Hnft»t, 
and  contributed  to  her  death  shortly  after*  Is  not  In  Itself  sufficient  to 
rebut  the  presumption  of  sanity. 

4  Same. 

Testatrix  was  afflicted  with  a  disease  which  occasioned  her  considerable 
physical  discomfort  She  had  been  married  several  times,  and,  though 
nearly  70  years  old,  married  a  man  about  half  her  age.  Her  physical 
condition  improved,  and  she  gave  directions  to  her  servants  and  others 
looking  towards  her  comfort,  examined  accounts,  and  conversed  with 
various  persons  atraut  her  property  and  relations  in  a  rational  manner. 
The  day  after  making  her  will,  and  a  few  days  before  her  death,  she 
took  a  pleasure  trip  with  her  children,  and  aroeared  to  enjoy  herself. 
ffeld,  that  testatrix  was  of  sound  mind  at  the  time  of  the  execution  of  the 
wIU. 

Same — Alteration — Burden  of  Proof. 

Where  a  will  presented  for  probate  shows  on  its  face  that  words  have 
been  erased  with  a  chemical,  and  other  words  written  therein,  so  as  to 
make  a  material  alteration  in  the  terms  of  the  wlU,  and  no  statement  is 
made  in  the  will  that  such  alteration  was  made  before  execution,  the 
burden  of  showing  that  it  was  so  made  rests  on  proponent 

Contest  of  the  will  of  Jane  A.  Dwyer  Jennie  Caldarazio  and 
another.    Probate  decreed. 

li.  S.  Goebel  and  Wm.  J.  Hardy,  for  proponent. 
John  R  Abney,  for  contestants. 

VAKNUM,  B.  This  case  was  tried  before  my  predecessor,  Mr. 
Surrogate  ARNOLD,  and  submitted  to  him  in  1897,  but,  not  having 
bera  decided  by  him,  comes  to  me  for  decision.  The  paper  pro- 
pounded as  decedent's  last  will  was  bitterly  contested  upon  the 
grounds  of  undue  influence  and  lack  of  testamentary  capacity,  and 
sdso  upon  the  claim  that  one  or  more  alterations  had  been  made 
in  the  instrumeat  after  its  formal  execotion  by  her.  The  gravity 
of  these  contentions,  especially  the  latter,  has  necessitated  a  most 
careful  and  laborious  examination  of  the  voluminous  testimony, — 
more  than  1,200  typewritten  pages, — and  of  the  exhibits,  including 
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foor  prior  wills,  and  also  of  the  aathorities  bearing  npon  the  qnes- 
tionfl  of  law  involved.  Hie  decedent,  Mrs.  Dwyer,  known  until  about 
Bix  months  before  her  death  as  "Jane  Tamajo,  Duchess  della  Oas- 
teliucia,"  died  on  August  2,  1895,  being  then  about  70  years  of  age. 
Bhe  resided  at  the  Uurlingtou,  an  apaitment  house  in  lliirtieth 
street,  which  was  owned  by  her,  and  constituted  the  bulk  of  her 
estate.  She  seems  to  have  had  a  i^ecial  [wedil^^on  for  matrimonj 
and  for  the  making  of  wills,  as  it  appears  that  she  was  four  times 
married,  and  it  is  in  evidence  that  she  made  at  least  five  wills  dur- 
ing the  last  few  years  of  her  life.  The  last  marital  adventure  oc- 
curred in  Florida,  where,  in  February,  1895,  some  six  months  before 
her  death,  she  married  one  Dwyer,  a  man  about  half  her  age, 
who  promptly  left  her  on  the  day  aiter  the  marriage^  and,  as  the 
testimony  shows,  nevw  lived  with  her  on  her  return  to  Kew  T<»k. 
He  made  her  a  few  apparentiy  amicable  visits  here,  ontil  she  for- 
bade him  access  to  her  apartment,— chieflj,  as  It  wonld  seem,  be- 
cause fft  his  coming  there  on  one  or  two  occasions  in  an  intoxicated 
and  maudlin  condition.  This  Mr.  Dwyer  is  now  one  of  the  con- 
testants of  the  will  propounded  for  probate;  the  only  other  contest- 
ant being  a  granddaughter  of  the  ctecedentj  Jennie  Caldarazzo,  n^ 
Ungaro,  the  child  of  a  deceased  daughter.  The  testatrix  left,  as 
her  only  heirs  at  law  and  next  of  kin,  in  addition  to  the  grand- 
daughter above  named,  a  son,  Frederick  F.  Beals,  and  a  daughter, 
Evelyn  J.  Hudnut.  The  testidiony  shows  clearly  that  at  different 
times  specified  the  decedent  was  not  on  good  terms  either  with  her 
granddaughter  or  with  one  or  the  other  of  her  children,  lliis  is 
clear,  also,  from  the  provisions  for  disinheritance  in  the  wills.  It 
likewise  appears  that  she  was  deeply  interested  in  the  management 
and  success  of  the  Burlington,  which  had  been  managed  for  many 
years  for  her  by  one  William  T.  Coale,  and  that  in  1892,  during  the 
lifetime  of  her  third  husband,  Tamajo,  she  and  the  latter  executed 
an  agreement  with  Coale,  engaging  him  to  continue  the  manage- 
ment of  said  house  for  10  years,  at  a  salary'  of  |1,800  a  year;  such 
agreement  not  to  terminate  with  the  death  of  either  or  both  of  them. 
In  this  connection  it  is  proper  that  I  should  state,  as  far  as  material, 
and  as  briefly  as  possible,  the  dispositions  contemplated  by  her  said 
five  wills.  The  paper  now  propounded  as  the  last  will  bears  date 
July  16,  1805,  about  two  weeks  before  her  death.  In  it  she  [MXtvides 
that  said  William  T.  Ck)a]e,  who  is  described  as  having  for  a  number 
of  years  been  a  faithful  and  e£Qcient  manager  of  tiie  Burlington 
apartment  house,  shall  continue  to  conduct  and  manage  the  same 
during  the  term  of  his  natural  life  in  the  same  manner,  so  far  as 
practicable,  as  before;  he  to  have  the  use  of  the  house,  famiture, 
etc.,  for  that  purpose,  without  impeachment  for  wastes  Out  of 
the  income  of  said  premises  he  is  first  to  pay  himself  a  sum  equal 
to  the  amount  that  he  had  been  receiving  as  manager,  together  with 
the  further  sum  of  f 1,000  each  year  during  his  natural  life.  Next 
he  is  to  pay  all  necessary  expenses  of  carrying  on  the  business,  such 
as  taxes,  repairs,  and  interest  on  mortgages,  and  from  the  balance 
of  income,  after  such  payments,  to  pay  to  Jennie  Caldarazzo,  the 
granddaughter  above  named,  f 2,000  each  year  daring  her  life.  After 


Digitized  by  Google 


But.  Ct) 


IN  BE  DWVER's  will. 


906 


this  annuity,  he  is  to  divide  the  residue  of  said  income  in  substantially 
equal  ^ares  between  Evelyn  J.  Hudnut  and  Frederick  F.  Beals, 
children  of  the  testatrix.  Upon  Coale's  death  the  said  apartment 
house  is  devised  to  the  two  children  above  named,  subject  to  the 
payment  of  the  annuity  of  |2,000  to  said  granddaughter,  and  to  said 
children  is  also  given  any  residuary  estate.  It  is  further  provided 
that  there  ahall  be  no  interference  with  Coale  in  the  management 
of  the  Baid  house  by  any  of  the  parties  in  interest,  and  that  the 
share  of  any  party  contesting  the  will  shall  be  forfeited,  Mr.  Dwyer, 
above  named,  is  mentioned  only  in  the  following  language:  ''Hav- 
ing already  given  my  husband,  Edward  L.  Dwyer,  at  various  times, 
money  and  other  property,  I  hereby  give  to  him  the  sum  of  f  10,  and 
nothing  more."  Finally  Mr.  Coale  and  the  decedent's  lawyer,  Mr. 
William  V.  Simpson,  are  designated  as  executors,  and  all  prior  wills 
reveled.  Of  such  prior  wills  there  are,  as  alr^y  indicated,  four 
in  evidence.  The  earliest  one  (that  of  October  3,  1890)  was  made 
during  the  lifetime  of  her  former  husband  Tamajo.  After  creating 
sundry  annuities  for  the  lives  of  the  respective  annuitants,  deced^t 
thereby  gave  the  use  of  the  apartment  house  for  life  to  her  said 
husband,  "to  be  conducted,  so  far  as  possible,  as  it  now  is  by  me"; 
said  husband  to  pay  one-half  of  income  to  her  granddaughter,  who 
is  to  have  the  whole  income  upon  his  death  or  remarriage.  The 
residuary  estate  is  also  given  to  the  husband,  and  Coale,  Simpson, 
and  he  are  appointed  executors;  the  first  named  receiving  a  legacy 
of  f 1,000.  In  Uiis  will,  Beals,  the  son,  is  cut  off  with  f  10,  because 
of  onMndnesB,  ingratitude,  and  other  specified  wrongs.  Decedent's 
third  husband,  Tamajo,  otherwise  known  as  the  "Duke  deUa  Oastel- 
Incia,"  d^  in  the  spring  of  1893;  and  on  June  19th  of  that  year  his 
widow  made  another  will,  whereby  she  gave  the  apartment  house  to 
Coale  for  life,  on  the  same  general  terms  as  in  the  will  of  July  16, 
1895.  The  net  rentals,  after  a  small  annuity  to  a  sister,  are  to  be 
divided  between  her  granddaughter,  Jennie,  and  her  son,  Beals,  and 
his  four  children,  share  and  share  alike.  They  are  likewise  to  di- 
vide all  the  property  after  Coale's  death.  Messrs.  Coale  and  Simp- 
son are  made  executors,  and  any  contestant  is  to  forfeit  his  or  her 
share,  as  in  the  will  of  July,  1895.  By  this  will  of  1893  it  is  her 
daughter,  Mrs.  Hudnut,  that  is  cut  off  with  f  10,  and  Mr.  Coale  is 
given  |1,000  a  year  in  addition  to  his  regular  compensation,  the 
same  as  in  the  wUI  propounded.  On  March  19,  1895,  a  new  will 
was  made.  Precisely  the  same  provision  is  made  for  Coale,  and 
against  interference  with  his  management  of  the  Bm-lington,  as  in 
the  will  now  under  contest,  except  that  he  is  not  given  the  extra 
annuity  of  |1,000  a  year.  The  net  income  of  said  property  is  given, 
75  per  cent,  to  the  son,  Beals,  15  per  cent,  to  the  granddaughter, 
Jeniiie,  and  5  per  cent,  each  to  a  nephew  and  niece,  with  division 
of  the  principal  on  Coale's  death  in  substantially  the  same  propor- 
tions; the  shares  of  nephew  and  niece,  however,  on  their  respective 
deaths,  to  go  to  her  son.  Simpson  and  Coale  were  again  named 
as  executors,  and  the  daughter,  Mrs.  Hudnut.  again  cut  off  with  |10, 
8S  in  the  will  of  1S93.  Ten  days  later,  on  ilarch  29,  1895,  a  fourth 
will  was  made,  in  substantially  the  same  terms  as  that  of  March 
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19th,  except  that  it  containB  provisions  for  small  annuities  to  her  late 
husband's  sisters,  and  for  certain  specific  legacies,  and  also  the  same 
provisions  regarding  Dwyer,  her  last  hu8l»nd,  as  foand  in  the  will 
here  contested.  Moreover,  the  clause  giving  Coale  his  extra  com- 
pensation of  |1,000  a  year  is  restored.  To  this  will  a  codicil  was 
made  on  April  13,  1896,  whereby  the  decedent  provided  that  the 
distribution  of  tike  net  balance  of  income  shonld  be  changed  so  as 
to  give  50  per  cent,  to  her  son,  11  per  cent,  to  her  granddaaghter, 
11  per  cent,  to  the  nephew,  and  11  per  cent,  to  the  niece  mentioned  in 
the  wills  of  March  19th  and  29th,  11  per  cent,  to  another  niece,  Mary 
Ck)rnwell,  and  6  per  cent,  to  decedent's  daughter,  Mrs.  Hudnut.  The 
clause  disinheriting  her  is,  of  course,  revoked,  and  the  will  of  March 
29th  confirmed,  exc^t  as  changed  by  said  codicil,  which,  however, 
gives  the  entire  Burlington  jK-operty,  after  the  death  of  Coale,  to 
the  decedent's  son,  Seals,  in  fee,  subject  to  the  payments  of  income 
aforesaid,  and,  in  case  of  a  sale  Of  the  property,  to  certain  other 
payments.  I  may  add  here  that  it  seems  that  the  decedent  con- 
templated at  least  one  change  which  we  have  no  evidence  that  she 
ever  carried  into  execution;  for  in  a  written  memorandum  sent  to 
her  attorney,  Mr.  Simpson,  about  January  19,  1892,  she  expresses 
the  wish  to  have  the  names  of  her  granddaughter,  Jennie,  and  her 
daughter,  Mrs.  Hudnut,  stricken  out  of  Jier  will  {presumably  that 
of  October  3,  1890).  She  says  she  will  not  let  them  have  a  cent  of 
her  money;  adding  about  said  Jennie  that  she  is  "one  bump  of  de- 
ception and  temper," — ^**the  most  ungrateful  of  all." 

I  have  given  an  extended  account  of  the  varions  changes  con- 
templated or  effected  by  these  papers,  not  only  because  great  stress 
was  laid  upon  them  by  the  contestants  as  indicating  a  mind  weak, 
and  easily  influenced  by  others,  but  also  because,  in  the  view  I  take 
of  the  case,  these  instruments,  progressive  in  their  changes,  speak 
strongly  in  favor  of  the  decedent's  capacity,  and  of  the  vaJidi^  of 
her  last  will.  From  a  consideration  of  them  and  all  the  testimony 
in  the  case,  I  find  that  no  undue  influence  was  exerted  upon  the 
testatrix  by  any  person  or  persons.  As  to  Mr.  Ooole,  It  appears 
from  all  the  testimony  that  the  disposition  of  the  apartment  house 
after  her  death  was  a  subject  of  deepest  interest  to  her,  and  tiiat 
she  desired  him  to  retain  the  management  of  it  for  the  best  interests 
of  her  beneficiaries.  This  is  shown  by  the  original  lO-years  agree- 
ment made  in  1892,  not  terminable  by  her  death,  and  by  the  pro- 
visions in  all  the  successive  wills.  There  is,  moreover,  no  testi- 
mony satisfying  me  that  in  any  way  he  abused  his  intimate  busi- 
ness relations  with  her;  and  the  same  is  true  as  to  Mr.  Simpson,  her 
attorney.  Concerning  her  son  and  daughter,  it  is  only  shown  that 
they  (especially  the  latter)  had  interviews  with  the  decedent  at  whldi 
it  is  possible  to  infer  that  they  may  have  asked  her  to  change  h« 
will;  but  it  is  not  undue  influence  for  a  beneflciarj-  to  ask,  even  to 
importune,  a  testator  to  make  a  provision  in  his  favor,  provided  the 
testament,  when  made,  reflects,  not  the  beneficiary's,  but  the  tes- 
tator's, will.  In  re  Seagrist's  Will.  1  App.  Div.  615,  619,  37  N.  Y. 
Sopp.  496;  Tjier  v.  Gardiner.  .^5  N.  Y.  Undue  influence  must 

be  proved,  not  assumed.    Loder  y.  Wlielpley,  111  N.  Y.  239,  350,  18 
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X.  E.  874.  And  in  this  case  it  ap^ars  by  the  preponderance  of 
testimony  that,  whatever  testatrix's  relations  with  her  children  may 
have  been  prior  to  April,  1895,  she  became  reconciled  to  them  about 
that  period,  and  they  were  afterwards  with  her  most  of  the  time, 
accompanying  her  to  West  Point  after  the  making  of  the  will  of 
Jnly,  1895,  and  remaining  with  her  mitil  her  dea^;  and,  further, 
that  the  decedent  several  times  expressed  herself  as  glad  that  all 
her  children  were  with  her  again.  Moreover,  the  will  under  con- 
sideration is  not,  iu  my  judgment,  an  unfair  or  unnatural  one.  A 
faithful  employ^  is  retained  to  manage  the  real  estate  during  his 
life  for  the  best  interests  of  her  beneficiaries,  the  compensation  pro- 
Tided  for  him  being  in  no  way  unreasonable.  Her  son  and  daughter 
are,  tiie  principal  beneficiaries,  and  her  granddaughter,  Jennie,  re- 
ceives an  annuity  of  |2,000  for  life.  The  exclusion  of  her  last  hus- 
band, Dwyer,  from  any  participation  in  the  estate,  seems  eminently 
natural  and  proper,  under  the  circumstances.  The  various  and 
somewhat  rapid  changes  made  in  the  testamentary  intentions  of  the 
testatrix,  assuming  the  wills  to  represent  them  correctly,  all  show  the 
intent  to  have  Caale  manage  her  property,  and  are,  to  a  certain 
extent,  progressive,  in  that  they  reflect  a  rise  or  fall  in  her  good 
graces  of  the  natural  objects  of  her  affection  and  bounty;  and  if, 
as  I  believe,  the  disposition  effected  by  any  particular  will  coincides 
with  the  state  of  her  feelings  at  or  about  the  date  of  its  execution, 
this  would  seem  to  constitute  a  strong  presumption  against  the 
existence  of  undue  influence. 

Reserving  for  the  present  the  question  as  to  alterations  in  the 
will,  there  is  no  serious  dispute  as  to  the  factum,  which  seems 
properly  established.  The  claim  is  made,  however,  in  connection 
with  that  of  undue  influence,  that  the  testatrix  was  not,  by  rea- 
son of  disease,  of  proper  testamentary  capacity  at  the  time  this  will 
was  executed.  Prior  to  January,  1894,  no  question  is  made  but 
that  she  was  of  normal  mental  capacity,  although  it  would  appear 
that  as  early  as  that  she  was  afflicted  with  Brighfs  disease,  which 
subsequently  became  chronic,  and  seems  to  have  been  the  cause  of 
her  death.  It  was  not  until  December  of  1894,  however,  that  her 
illness  became  critical.  In  that  month  it  is  in  evidence  that  she 
began  to  show  many  of  the  symptoms  of  a  chronic  case  of  Bright's 
disease,  such  as  indigestion,  insomnia  at  night,  alternating  with 
drowsiness  by  day,  considerable  nervousness,  dropsy  (although  this 
developed  mostly  in  the  months  of  February  and  March  next  ensu- 
ing), shortness  of  breath,  and  discharges  of  albumen  in  the  urine. 
In  this  month,  moreover,  it  was  determined  at  a  consnltation  of 
physicians  that  she  was  suffering  from  that  disease,  and  she  was  ad- 
vised to  go  to  Florida.  She  went  there  accordingly,  being  accom- 
panied by  a  trained  nurse  and  by  Mr.  Dwyer,  who  appears  to  have 
been  engaged  to  her  at  that  time,  and  who  subsequently  married 
her  there,  as  already  stated.  This  was  in  February,  1895,  when  she 
was,  for  the  most  part,  confined  to  her  room  in  the  hotel  and  exhib- 
iting all  the  symptoms  of  her  disease,  including  the  dropsy,  in  a 
very  aggravated  form.  This  marriage,  in  my  judgment,  is  the  cir- 
cumstance in  her  life  most  calculated  to  tiirow  doubt  upon  th< 
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soundness  of  decedent's  niind^  but,  however  I  might  feel  with  re- 
gard to  it,  had  it  been  followed  by  a  will  in  favor  of  her  new  hus- 
band, or  had  she  exhibited  other  marked  eccentricities,  I  do  not, 
under  all  the  circumstances  of  the  case,  regard  it  as  suflScient  to 
mark  her  as  of  unsound  mind,  or,  indeed,  to  raise  a  BeriouB  question 
as  to  her  capacity.  While  the  burden  of  proof  is,  of  course,  on  the 
proponents  to  prove  capacity,  they  are  aided  by  the  presamptioD 
of  sanity.  In  re  Barbinean's  Will,  27  Misc.  Kep.  417,  59  N.  Y.  Sopp. 
375,  and  cases  cited.  And,  in  my  opinion,  the  circumstance  of  her 
marriage,  standing  alone  as  it  does,  is  insufBcient  to  rebut  this  pre- 
sumption. With  the  exception  of  this  foolish  marriage,  there  is 
nothing  in  the  evidence  that  throws  any  doubt  on  the  soundness  of 
decedent's  mind,  while,  on  the  other  hand,  there  is  abundant  evi- 
dence that  "she  knew  what  she  wanted,"  and  was  accustomed  to 
give  directions  to  her  servants  and  others  looking  towards  her  com- 
fort and  benefit,  to  examine  accounts,  to  converse  with  various  per- 
sons about  her  property  and  relatives,  and,  in  short,  to  act  in  an 
entirely  rational  and  normal  manner,  during  substantially  the  en- 
tire period  between  December,  1894,  and  her  death.  It  is  clearly 
ahown,  moreover,  that  while  she  was  quite  ill,  physically,  when  the 
two  wills  were  executed,  in  March,  she  improved  greatly  in  health 
between  the  last  of  April  and  the  middle  of  July;  her  dropsy  dis- 
appearing completely,  and  her  insomnia,  nervousness,  somnolence, 
and  other  symptoms  being  much  ameliorated.  The  very  next  day 
after  making  the  will  offered  for  probate  she  made  the  trip  up  to 
West  Point,  chatting  with  her  doctor  and  others  on  the  train;  and 
while  at  West  Point  she  appeared  in  good  health  for  a  person  of 
her  years,  and  appeared  to  enjoy  herself  there  and  to  improve  until 
about  two  days  before  her  death,  when  she  complained  of  indiges- 
tion, and  a  local  physician  was  consulted.  This  attack  was  not 
deemed  serious,  however,  until  the  afternoon  of  the  day  before  her 
death,  when,  after  partaking  of  a  hearty  dinner,  she  complained  of 
having  eaten  too  hastily,  clasped  her  hand  to  her  heart,  and  sud- 
denly lapsed  into  unconsciousness,  from  which  she  never  rallied. 
She  died  some  12  to  14  hours  thereafter.  I  am  satisfied  from  this 
evidence  as  to  the  progress  of  her  disease  and  the  condition  of  her 
health,  combined  with  the  evidence  of  her  acts  and  sayings,  of 
which  I  have  given  an  outline  above,  that  the  decedent  was  of 
sound  mind  at  the  time  of  the  execution  of  the  will. 

It  only  remains  to  consider  whether  or  not  the  fact  that  there  are 
peculiarities  in  the  appearance  of  the  paper  propounded,  and  one  or 
two  erasures  and  alterations  therein,  should  cause  the  same,  which 
appears  to  me  to  express  the  testamentary  intention  of  a  decedent 
of  sound  mind  and  memory,  to  be  refused  probate.  The  will,  it 
should  be  stated,  is  entirely  in  the  handwriting  of  Mr.  Simpson, 
the  decedenfs  attorney;  so  any  alterations  were  made  by  him. 
The  peculiarities  pointed  out  by  the  expert  on  handwriting  who  tes- 
tified for  the  contestants  are,  briefly,  that  the  first  and  second 
pages  are  written  on  a  half  sheet  of  paper,  larger  and  of  a  differ- 
ent milling  from  the  rest  of  the  will,  and  are  in  a  running  hand, 
which  spreads  much  more  than  the  writing  of  the  following  pages, 
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which  is  an  engrossing  backhand,  changing  to  a  rnnning  hand  to* 
wards  the  last.  This  criticiam  seems  aoand.  The  expert  testifies, 
In  the  second  place,  that  the  words  thousand,"  In  the  claase 
heretofore  noted,  which  gives  an  annuity  of  that  amount  to  dece- 
dent's granddaughter,  are  written  over  an  erasure  made  with  chem- 
icals; and  this  is  admitted,  and  is  the  most  serious  change.  In- 
deed, I  regard  it  as  the  only  serious  change;  for  though  the  expert 
points  out  another  erasure,  made,  he  thinks,  with  hard  rubber,  it 
is  so  slight  that  I  do  not  think  it  calls  for  explanation,  under  the 
rules  of  law  I  £im  about  to  consider.  Nor  do  I  think  it  important 
that,  in  the  opinion  of  the  expert,  the  signature  of  William  V. 
Simpson,  the  third  witness  to  the  alleged  will,  was  in  a  different 
ink  from  the  other  signatures,  as  it  is  sufficiently  established  by  the 
testimony  of  the  subscribing  witnesses  that  Mr.  Simpson  signed  in 
due  course  at  the  time  of  the  execution  of  the  instrument.  The 
rule  as  to  an  alteration  or  an  erasure  in  a  will  is,  I  think,  that  if 
it  is  material,  and  if  there  are  any  suspicious  or  doubtful  circum- 
stances growing  out  of  the  mode  of  the  alteration,  the  ink  in  which 
it  was  made,  the  fact  that  it  was  in  favor  of  the  party  holding  the 
instrument,  and  that  it  was  not  noted  at  the  bottom,  then  the  pre- 
samption  is  that  it  was  made  after  execution;  bnt  it  is  for  the  court 
to  decide  whether,  under  all  the  circumstances,  it  was  made  before 
or  after.  Grossman  v.  Grossman,  95  N.  Y.  145;  In  re  Carver's  Es- 
tate, 3  Misc.  Rep.  567,  23  N.  Y.  Supp.  753;  In  re  Barber's  Will.  92 
Han,  489,  37  N.  Y.  Supp.  235.  If,  however,  the  alteration  is  fair 
upon  the  face  of  the  instrument,  there  would  seem  to  be  no  pre- 
sumption that  it  was  made  after  execution,  although  it  be  entirely 
unexplained.  Grossman  v.  Grossman,  supra;  In  re  Voorhees'  Will, 
.  6  Dem.  Bur.  162;  In  re  Wood  (Snr.)  11  N.  Y.  Supp.  167.  Applying 
this  rule  to  the  case  under  consideration,  it  was  incumbent  upon 
the  proponents  to  explain  the  peculiarities  I  have  noted,  and  I  think 
this  has  been  satisfactorily  done.  While  the  evidence  of  Mr.  Simp- 
son given  for  this  purpose  differs  in  some  material  points  from  the 
evidence  given  by  him  on  the  same  subject  at  an  earlier  stage  of 
the  trial,  it  does  not  differ  to  such  a  degree  as  to  convince  me  that 
he  intended  at  any  time  to  depart  from  the  truth.  His  evidence  is, 
moreover,  supported  by  the  penciled  changes  written  on  the  will  of 
March  29,  1895,  which  he  testifies  that  he  used  as  a  draft  for  that 
now  in  question.  They  have  every  appearsmce  of  being  honestly 
made,  and  were  not  attacked  at  all  by  the  expert.  I  consider,  also, 
the  absence  of  proof  of  any  adequate  motive  on  the  part  of  Mr. 
Simpson  for  making  an  alteration  in  the  will  after  decedent's 
death,  assuming  him  to  be  capable  of  such  an  act,  and  in  this  con- 
nection also  consider  all  the  other  circumstances  which  I  have  men- 
tioned, and  which  led  me  to  conclude  that  the  paper  actually  rep- 
resents her  testamentary  wishes.  Then,  too,  the  fact  that  the  first 
and  second  pages  of  the  will  of  March  29, 1895,  are  ^actly  the  same 
as  the  similar  pages  of  the  will  offered  for  probate,  renders  it  ex- 
ceedingly improbable  that  these  pages  of  the  latter  have  been,  as 
intimated  by  the  contestants,  tampered  with  since  its  execution 


Digitized  by  Google 


910  61  NEW  TORK  SUPFLBHENT  ^UT.  Gt 

and  as  N«w  York  State  Reporter. 

In  my  opinion,  therefore,  the  peculiarities  confessedly  existing  it 
said  will  are  sufBciently  explained  and  accounted  for,  and  it  is  ad- 
mitted to  probate. 
Trobate  decreed. 


(ini  Misc.  Kfp.  391.) 

In  re  CONNOR'S  WILL. 

(Surrogate's  Court,  New  York  County.   October,  1809.) 

Wills— Tkbtamkntabt  Capacitt— Evidencr. 

A  will,  fair  and  reasonable,  will  not  be  set  aside  wbere  the  only  eri* 
dence  of  mental  incapacity  Is  tlie  answer  of  a  medical  expert,  made  to  ■ 
liypotbettcal  question,  that  he  would  not  regard  one  under  tbose  certain 
conditions  assumed,  and  suffering  from  Briglit's  disease,  as  competent  to 
make  a  will,  when  the  question  did  not  state  the  conditions  as  proved, 
and  deceased  was  not  proved  to  have  had  that  form  of  Bright's  disease 
which  necessarily  renders  one  mentally  Incompetent 

Proceedings  by  Patrick  Connor  and  another,  contesting  the  pro- 
bate of  the  last  will  and  testament  of  John  Connor,  deceased.  Pro- 
bate decreed. 

Proceedings  npon  probate  of  a  will.  Decedent  died  possessed  oi 
one  small  house  and  lot,  valued  at  $6,000,  and  fl,400  cash  in  banks, 
which  he  gave  to  two  of  his  sisters.  His  brother  and  anothw  con- 
tested the  will  on  the  ground  of  want  of  mental  capacity. 

David  A.  Sullivan,  for  [voponent. 
George  H.  Hart,  for  contestants. 

VARNUM,  S.  The  decedent,  John  Connor,  was  abont  65  years 
old  when  he  died,  on  June  3,  1899,  and  left,  him  surviving,  as  his 
only  heirs  at  law  and  next  of  kin,  a  brother,  Patrick  Connor,  of  nearly 
the  same  age,  two  maiden  sisters  of  middle  age,  Kate  and  Maiy 
Connor,  and  a  half-sister,  Julia' Flanagan.  He  left  personal  prop- 
erty estimated  at  about  $1,400,  consisting  chiefly  of  money  in  banks, 
and  certain  real  estate,  in  which  there  ai^ars  to  be  an  equity  of 
something  like  $6,000  or  $7,000.  The  maiden  sisters  above  named, 
both  poor,  and  one  of  them,  at  leaat,  working  as  a  seamstress,  had 
lived  with  the  decedent  and  kept  house  for  him  up  to  and  for  a  con- 
siderable time  before  his  death.  A  paper  is  now  offered  for  probate 
as  his  last  will  and  testament,  dated  March  9,  1899,  by  which  he 
gives  all  his  money  in  certain  specified  banks  and  his  interest  in 
the  real  estate  above  mentioned  to  his  sisteirs  Elate  and  Mary,  above 
referred  to,  and  by  which  he  appoints  one  of  them  as  executrix. 
The  alleged  will  is  contested  by  his  brother,  Patrick  Connor,  and 
his  half-sister,  Julia  Flanagan,  on  all  the  usual  grounds.  It  is  un- 
necessary to  refer  to  the  testimony  in  extenso.  I  find  that  the 
will  was  prop^ly  executed  in  accordance  with  law,  and  that  no  un- 
due influence  was  exerted  upon  the  testator  to  secure  its  execution. 
See  In  re  Lowman's  Estate,  1*  Misc.  Rep.  43,  22  K.  T.  Supp.  1055. 
I  am  also  most  decidedly  of  opinion  that  the  testator  was  in  soch  a 
condition  of  mind  and  body  as  to  be  perfectly  capable  at  law  of 
making  the  will  in  question.  The  only  testimony  to  the  contrary 
worthy  of  any  consideration  came  from  an  expert  medical  witness, 
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who,  in  answer  to  a  hypothetical  question  propounded  by  contestantrf 
counsel  as  to  certain  conditions,  stated  that,  in  his  opinion,  a  man 
under  those  conditions,  and  suffering  from  Bright's  disease  of  th« 
kidneys,  would  not  have  been  ment^y  compet^t  to  make  a  will. 
The  hypothetical  question  to  which  the  answer  was  given  did  not,  in 
my  opinion,  state  the  facts  of  the  case  as  they  had  been  proved. 
See  Dickie  v.  Van  Vleck,  5  Bedf.  Snr.  284,  298.  The  testimony, 
in  my  judgment,  does  not  show  that  the  testator  suffered  from  that 
especi^  type  of  Bright's  disease  which  necrasarily  rendere  a  person 
mentally  incompetent.  Moreover,  the  testimony,  other  than  expert, 
as  to  the  testator's  testamentary  capacity  at  the  time  the  will  was 
made,  and  especially  that  of  the  silbscribing  witnesses,  should  pre* 
vail  over  the  opinion  of  an  expert.  In  re  Lyddy's  Will  (Sur.)  4  N. 
Y.  Supp.  468;  In  re  Kiedaisch's  Will  (Sur.)  13  N.  Y.  Supp.  255,  260; 
In  re  Johnson's  Will,  7  Misc.  Bep.  220,  27  N.  Y.  Sopp.  649.  As  to 
the  ftiimesB  and  reasonableness  of  the  will,  it  does  not,  in  my  judg- 
ment, seem  unnatural  that  the  testator  should  have  preferred  to 
leave  the  little  property  that  he  had  to  dispose  of  to  the  two  middle- 
aged  maiden  sisters  with  whom  he  lived,  who  had  ministered  to  his 
wants  in  the  last  years  of  his  life,  and  who  were  poor,  hardwork' 
ing  women,  rather  than  to  a  brother,  who,  judging  from  his  appear- 
ance upon  the  stand,  is  quite  vigorous  and  strong,  despite  his  age, 
and  should  be  capable  of  earning  his  own  livelihood.  Nor  is  it 
strange,  nnder  all  the  cirramstances,  that  he  should  have  preferred 
his  sisters  of  the  full  blood,  with  whom  he  lived,  to  his  ha1f-«ister, 
the  contestant.  Objections  overruled,  and  will  admitted  to  probate. 
Probate  decreed. 


129  Misc.  Kep.  404.) 
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(Surrogate's  Oourt,  New  Tork  Oounty.  November,  1899.) 

L  Tbansfbh  Tax— Affraisbmbnt. 

Under  the  transfer  tax  act,  authorizing  appraisals  "as  often  as  occasion 
may  require,"  reappralsements  are  contemplated  to  reach  property  omit- 
ted in  former  appraisals,  and  not  property  prerlonsly  appraised,  which 
has  Increased  In  value,  since  the  tax  is  to  be  measured  by  the  valoe  of 
the  estate  at  the  time  of  the  transfer  of  title,  and  not  at  the  time  of 
transfer  of  possession. 

SaHB— COKOLCSIVBHBSS  OF  SURROGATE'S  OrDBB. 

Since  appraisement  proceedings  under  the  transfer  tax  act  furnish  op- 
portunity for  full  inquiry  as  to  the  value  of  the  property  at  the  deaUi  ot 
the  owner,  the  snrrogate'a  order  assessing  the  tax,  enta«d  on  the  report 
of  the  appraiser,  and  unappealed  from.  Is  coochulve,  and  the  propertj 
cannot  be  afterwards  reappraised. 

8.  Same. 

A  surrogate's  order  entered  on  the  report  of  the  appraiser,  under  the 
transfer  tax  act,  is  conclusive  as  to  the  allowance  made  for  debts  and 
expeoses  of  administration,  though  the  former  are  afterwards  defeated, 
and  the  latter  reduced  below  the  estimate  allowed. 

Appeals  from  aj^raisal  for  transfer  tax. 

Matter  of  the  appraisal  for  taxation  of  the  estate  of  Charles  AUea 
Thomdike  Bice,  deceased.  Appeal  by  the  ezecator  and  others  from 
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ParsoDB,  Shepard  &  Ogden,  for  appellants. 
Emmet  R  Olcott,  for  appellee. 

VABNUM,  8.  This  matter  was  argned  before  and  submitted  to 
Jndge  ARNOLD,  bat  was  not  decided  by  him.  It  was  reargued 
orally  before  me,  and  briefs  submitted.  The  appeals  herein  are 
from  an  order  entered  April  28, 1894,  assessing  and  fixing  the  trans- 
fer tax  upon  an  appraisal  had  nnder  an  ex  parte  order  granted  on 
the  application  of  the  state  comptroller.  Proceedings  had  been 
had  theretofore  in  which  there  was  an  appraisal  of  the  estate  for 
the  purpose  of  taxation  on  the  facts  presented  by  the  personal  rep- 
resentative of  the  decedent.  Since  such  appraisal,  and  by  reason 
of  facts  that  thereafter  occurred,  it  was  found  that  the  amount 
appraised  did  not  represent  the  entire  sum  of  the  property  of  the 
deceased;  and  it  is  claimed  that  there  is  now  due  on  said  estate 
a  further  tax  upon  property  not  covered  by  the  former  appraise- 
ment. Upon  the  first  appraisement  all  the  property  then  known  to 
the  executor  was  appraised,  its  value  and  the  taxable  interest  there- 
in ascertained  and  reported  by  the  appraiser,  an  order  duly  en- 
tered upon  the  basis  of  such  report,  and  the  tax  was  paid  over  two 
years  prior  to  the  filing  of  the  petition  in  the  present  proceeding. 
No  allegations  of  fraud,  mistake,  or  concealment  in  connection  with 
the  first  appraisal  are  made;  nor  has  any  application  been  made 
to  set  aside  snch  appraisement,  or  to  open  the  proceedings  and  re- 
mit the  case  to  the  appraisers.  The  law  provides  that  the  surro- 
gate shall  appoint  some  competent  person  as  appraiser  ''as  often 
as  occasion  may  require,*'  in  order  to  fix  the  value  of  property  of 
persons  whose  estates  shall  be  subject  to  the  payment  of  tax.  The 
object  of  successive  appraisals  as  thus  provided  for  is  evidently  to 
collect  the  tax  on  the  whole  taxable  estate,  and,  where  all  the  as- 
sets have  been  appraised  and  the  tax  thereon  fixed,  to  cover  any 
omission  by  additional  or  supplemental  appraisals  when  snch  omis- 
sions are  discovered.  The  petition  herein  upon  its  face  is  an  ii^ 
plication  for  a  new  and  not  a  reappraisement,  for  its  purpose  is 
tiierein  stated  to  be  to  obtain  the  appointment  of  an  appraiser  of 
"all  said  estate  or  property  on  which  the  said  tax  has  not  already 
been  paid."  Upon  the  new  appraisement  it  was  found  that  there 
was  some  property  of  the  decedent  subject  to  tax  which  had  not 
been  appraised  in  the  previous  proceeding;  and  an  appraisal  there- 
of was  had,  which  was  entirely  proper,  and  as  to  which  no  ques- 
tion has  been  raised.  Instead  of  confining  himself  to  this  property, 
however,  the  appraiser  filed  a  report  setting  ont  an  apprai^  of  the 
whole  estate,  including,  not  only  the  newly-discovered  property^  bnt 
property  which  had  been  the  snbject  of  the  former  appraisal,  as  to 
some  portion  of  which  he  adopted  the  valuation  previously  arrived 
at,  and  as  to  two  specific  items,  to  wit,  certain  pictures  and  a  for- 
eign newspaper  enterprise,  which  had  on  the  first  appraisal  been 
vidued,  the  former  at  f 1,000  and  the  other  as  without  value,  he  in- 
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creased  the  raluations.  The  ground  upon  which  the  increase  was 
made  was  that  the  executor  had,  since  the  former  appraisal,  actu- 
ally received  for  such  properties  the  respective  sums  at  which  they 
were  valued  in  the  new  appraisal.  The  contention  that  the  trans- 
fer tax  can  be  based  on  any  such  later  increase  in  value  cannot  be 
sustained.  The  transfer  tax  is  to  be  measured  by  the  value  of  the 
estate  transferred  at  the  time  of  the  transfer  of  the  title,  and  not 
its  value  at  the  time  of  transfer  of  possession.  Section  2  of  the 
transfer  tax  act  of  1892  provides  that  an  appraisal  of  property  for 
the  purposes  of  the  act  shall  be  made  immediately  after  the  death 
of  the  decedent,  at  what  was  the  fair  and  clear  market  value  there- 
of at  the  time  of  the  death  of  the  decedent,  and  the  same  provision 
was  contained  in  the  statute  in  force  at  the  time  of  this  decedents 
death.  In  Be  Seaman's  Estate,  147  if.  T.  69,  41  N.  E.  401,  the  court 
of  appeals  said: 

"The  transfem  take  place  necessarily  at  the  moment  of  death,  for  the  will, 
on  the  one  hand,  and  the  Intestate  laws,  on  the  other,  operate  and  speak  from 
that  date." 

.   And  in  Re  Davis'  Estate,  149  N.  Y.  539,  44  N.  E.  185,  that: 

"The  transfer  or  Inhwltanoe  tax  is  not  a  tax  upon  property,  but  upon  the 
right  of  aoecession,  and  hence  the  tme  test  of  value  by  which  the  tax  Is  to  be 
measored  Is  the  value  of  ttie  estate  at  the  time  of  transfer  of  title,  and  not  Its 
value  at  the  lime  of  the  transfer  of  possession;  and.  In  estimating  the  value 
of  the  estate  for  purpose  of  taxation  under  the  transfer  act.  It  must  be  ap- 
praised as  of  the  time  of  the  death  of  the  testator,  when  the  title  passes,  and  not 
as  of  the  time  when  the  possession  passed;  and,  where  the  estate  transferred 
has  a  fixed  or  ascertained  value  at  the  time  of  the  death  of  the  testator  or  In- 
testate, the  value  at  that  time  must  be  the  basis  ot  the  appraisal,  whenever 
made." 

See,  also.  In  re  Vassar,  127  N.  Y.  1,  27  H.  E.  394;  Dos  P.  Col. 
Inh.  Tax,  148. 

^  The  appraisement  proceeding  famishes  an  opportunity  to  the  par- 
ties interested  in  the  estate,  on  the  one  hand,  and  the  state,  on  the 
other,  to  inquire  fully  as  to  the  value  of  the  property  at  the  time 
of  the  decedent's  death,  and  to  obtain  and  present  such  testimony 
as  ^lay  aid  in  the  ascertainment  of  such  value.  Upon  the  proofs 
thus  taken  the  appraiser  makes  his  report,  and  the  snrrogate  enters 
an  order  assessing  and  fixing  the  tax.  This  order  is  an  adjudica- 
tion in  respect  to  the  liabilities  thereby  &[ed,  and,  unless  an  appeal 
is  taken  therefrom,  is  conclusive  on  all  parties  thereto.  In  re 
■Wolfe,  137  N.  Y,  205,  33  N.  B.  156;  In  re  Smith's  Estate  (Sur.) 
23  N.  Y.  Supp.  762;  In  re  Aster's  Estate  (Sur.)  2  N.  Y.  Sopp.  630»'' 
The  original  appraisement  of  the  decedent's  interest  in  the  journal 
known  as  **Le  Matin"  as  of  no  value  cannot  now  be  disturbed,  not- 
withstanding a  considerable  snm  ms  afterwards  realized  there- 
from; and  the  same  rale  would  apply  as  to  the  surplus  proceeds  of 
the  sale  of  certain  pictures  above  their  appraised  value,  unless,  as 
is  suggested  in  the  papers,  the  executor  has  made  some  special  con- 
cession or  agreement  that  the  latter  valuation  thereof  may  stand, 
less  certain  additional  expenses  incurred  in  making  the  sale  afore- 
said. 
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The  action  of  the  appraiBer  is  also  objected  to  on  the  ground  that 
on  the  second  appraisal  he  reduced  the  allowance  made  by  him  on 
the  first  for  debts  dne  by  the  decedent  and  for  expenses  of  admin- 
ietration,  for  the  r^Bon,  apparently,  that  certain  <^  the  claims  pre- 
Tioasly  allowed  had  been  sned  for  by  the  alleged  creditorsj  and 
defeated  by  the  ezecator.  In  other  cases  the  claims  were  disputed 
by  the  executor,  and  had  never  been  prosecnted  by  the  creditor& 
As  to  the  expenses,  tliey  had  turned  out  to  be  less  than  previously 
estimated.  With  respect  to  this  question  as  to  the  deductions  al- 
lowed for  debts  and  expenses,  a  novel  and  more  serioas  qaestioo 
arises.    In  re  Westum's  Estate,  162  K.  Y.  93,  46  N.  E.  315,  says: 

"The  priDcIpIe  that.  In  administering  the  statnte,  debts,  commlBBlona,  and 
expenses  of  administration  should  be  deducted  In  ascertaining  taxable  valnes. 
accords  with  the  general  practice,  and  la  permitted  by  a  Just  constmctlon  of 
the  law." 

See,  also,  In  re  Gould,  19  App.  Div.  3S2,  359,  46  N.  Y.  SQpp..506, 
affirmed  -on  this  point  by  the  opinion  of  the  conrt  of  appeals  in  156 
N.  Y.  423,  426,  51  N.  E.  287. 

As  the  proceedings  to  fix  and  collect  the  transfer  tax  may  be 
taken  at  any  stage  in  the  administration  of  the  estate,  it  constant- 
ly happens  that  full  information  in  respect  to  the  debts  is  not  at 
hand  at  the  time  the  appraisement  is  made,  nor  is  it  possible  to 
arrive  at  the  exact  amount  of  the  expenses  which  have  been  or  may 
be  incurred  in  such  administration;  and  it  has  been  the  practice, 
acting  upon- the  best  information  procurable,  to  estimate  the  prob- 
able amount  of  the  debts  and  ^penses,  where  the  exact  sum  was 
not  ascertainable.  In  the  present  case  it  is  conceded  tiiat  several 
claims  which  were  included  in  the  estimate  made  as  to  the  amount 
of  debts  have  not  been  paid,  and  by  reason  of  the  dismissal  of  suits 
brought  thereon- against  the  executor,  and  for  other  reasons,  can 
never  be  collected  from  the  estate;  and  it  is  also  claimed  on  the 
part  of  the  appellant  that  the  actual  expense  incurred  in  the  ad- 
ministration exceeded  the  amount  allowed  by  the  appraiser  to  cover 
the  same.  It  is  evident  that  where  claims  are  allowed  and  deduct* 
ed  by  the  appraiser  as  debts  of  the  estate,  and  they  turn  oat  not  to 
be  such,  the  amount  represented  by  such  allowance  has  not,  as  a 
matter  of  fact,  been  taxed,  as  It  should  equitably  have  been,  in 
accordance  with  the  intentions  of  the  legislature  as  expressed  in  the 
law.  ant  is  nevertheless  insisted  by  the  executor  that  the  order  fix- 
ing the  tax  on  the  basis  of  the  appraiser's  allowances  is  conclusive 
as  to  these  deductions,  and  that  no  question  in  respect  to  the  same 
is  now  open  for  consideration.  I  am  of  opinion  that  he  is  correct 
in  this  contention,  and  that  the  matter  is  res  adjudicata.  Code 
Civ.  Proc.  g  2481,  subd.  6;  In  re  Wolfe,  137  N.  Y.  205,  33  N.  E. 
156;  In  re  Tilden's  Ex'rs,  98  N.  Y.  434;  In  re  Humfreville,  8  App. 
Div.  312,  40  N.  Y.  Bupp.  939;  In  re  Brnce's  Estate  (Sur.)  59  N.  Y. 
Supp.  1083;  and  my  own  decisions  in  Re  Wallace,  28  Misc.  Bep. 
im,  59  N.  Y.  Supp.  1084,  and  Be  Monteith's  Estate,  27  Misc.  B^ 
163,  58  N,  T.  Supp.  879.y Moreover,  in  the  case  under  consideration, 
if  the  appraiser's  decision  on  this  point  be  sustained,  it  would,  is 
effect^  be  declaring  erroneous  in  part  the  order  fixing  the  tax  oa 
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the  flrat  appraisal,  while  that  order  gtUl  remains  nnverened,  un- 
modified, and  in  full  effect;  and  this  is  not  within  my  powers  as 
surrogate.  In  re  Schermerhom's  Estate,  38  App.  Div.  350,  57  N, 
Y.  Snpp.  26.  Admitting,  as  lias  been  claimed,  that  in  this  partic- 
ular case  the  state  is  losing  the  tax  upon  certain  property  which, 
as  it  now  appears,  was  properly  the  subject  of  taxation,  it  is  better 
that  this  should  be  Ihe  case  than  that  a  dangerous  precedent  be 
established. .  Such  cases  can  readily  be  guarded  against  in  the  fu- 
ture ini^Bting  on  the  appraisal  upon  the  nondednction  of  claims 
of  a  doubtful  and  uncertain  character.  This  could  be  done  with- 
out substantial  injury  to  the  estate  of  the  decedent,  since,  in  the 
event  that  said  claims  prove  valid  debts,  a  proportional  refund  of 
the  tax  paid  can  be  obtained  under  the  provisions  of  section  2^ 
of  the  tax  law,  and  similar  sections  in  prior  acts,  or  the  question 
as  to  the  taxability  of  that  part  of  the  estate  offset  by  a  disputed 
claim  might  be  reserved  until  the  validity  or  invalidity  of  such 
claim  is  definitely  established.  In  Be  Westurn's  Estate,  152  N.  T. 
98, 101,  46  N.  E.  316,  a  suggestion  is  made  as  to  the  propriety  and 
mode  of  such  a  disposition.   It  is  there  said  that: 

"In  many  cases  of  large  estates  It  would  be  perfectly  safe  for  an  appraisal 
to  proceed  before  an  accounting,  and  for  the  Borrogate  to  fix  the  tax  on  lega- 
cies, or  even  oa  the  reflldnary  Intezeets;  reflervlng  from  the  a^Dpralsal  at  that 
time  a  sum  adequate  to  meet  all  probable  debts  and  charges,  and  leaving 
tbe  adjustment  of  the  tax  on  the  part  reserved  for  a  future  occasion.** 

In  own  judgment,  where  deductions  for  doubtful  or  uncertain 
debts  and  claims  are  allowed,  it  would  also  be  sufficioit  to  have  an 
appropriate  recital  in  the  appraiser's  report  and  tbe  order  of  tax- 
ation to  the  effect  that  the  deduction  so  made  is  without  prejudice 
to  the  right  of  the  state  to  a  farther  appraisal  and  taxation  of  the 
whole  or  any  part  thereof,  in  the  event  that  it  should  afterwards 
appear  that  the  items  so  deducted  are  not  valid  claims,  or  are  less 
than  the  estimated  valuation  at  which  they  were  allowed  in  redno^ 
tion  of  the  total  assets  of  the  estate. 

Submit  order  in  accordance  with  above  views. 


RBIDY  V.  BLBISTIFT. 
(City  Court  of  New  Toik,  Qeneral  Term.  December  27,  1889:) 

1.  DXTAULT— JUDOHBHT. 

Where  the  action  was  to  recover  for  lervlceB  rendered  at  a  fixed  montblj 
price,  and  the  defendant  defaulted,  It  was  error  to  render  Judgment  on  a 
quantum  meruit  for  more  Utan  donble  the  amount  clahned  under  tbe  ceor 
tiact 

&  APFS&Li—WBBir  Jam. 

No  appeal  lies  from  a  Jn^tment  by  detSult. 

Appeal  from  special  tmn. 

Action  by  Catherine  Beidy  against  Abraham  I.  Bleistift.  From 
s  Judgment  for  plaintiff  entered  upon  an  inquest  taken  on  defend- 
ant's defiinlt,  and  from  orders  denying  his  motions  to  set  aside  the 
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iuqneBt  and  judgment,  defendant  appeals.   Appeal  from  judgment 
diunlBsed,  and  orders  a^aled  from  reverBed. 
Argued  before  FITZSIMONS,  C.  J.,  and  SCHUOHMAN,  J. 

Arthur  Furber,  for  ^pellant. 

Earlej,  Heatji  &  Stewart,  for  respondent 

SCHUGHMAN,  J.  The  action  was  commenced  abont  Uay  1, 1899, 
and  is  brought  to  recover  a  sum  of  money  alleged  to  be  due  for 
work,  labor,  and  services.  The  complaint  allegee  that  between  Oc- 
tober 31,  1893,  and  January  1,  1897,  the  plaintiff  rendered  services 
to  the  defendant  at  the  agreed  price  of  f  7  per  month;  that  plaintiff 
has  paid  on  account  thereof  the  sum  of  f  113.  The  answer  is  a  gen- 
eral deniaL  At  the  trial  the  d^endant  defaulted,  and  an  inqaest 
was  taken.  The  material  parts  of  the  findings  axe  as  follows: 

"The  plaintiff,  at  the  special  InBtance  and  request  of  tiie  defendant,  rendered 
services  to  him  heretofore  as  housekeeper,  which  said  services  were  worth 
the  snm  of  9328;  that  nothing  has  been  paid  on  accoimt  of  this  snm,  and  judg- 
ment Is  therefore  oidered,  with  Interest" 

It  will  be  observed  that  the  findings  do  not  specify  for  what  period 
the  services  were  rendered,  nor  what  was  the  rate  of  compensation 
allowed  for  the  services.  It  is  a  fact  that  from  October  31,  1893,  to 
January  1,  1897,  is  a  period  of  38  months;  38  months  at  |7  a  month 
is  f266;  and  plaintiff  admits  receiving  on  account  fll3;  leaving  a 
balance  of  |1^.  So  that  the  plaintiff,  under  her  all^ations  in  the 
complaint,  would  be  entitled  to  a  judgment  for  |153,  and  interest 
In  addition  thereon,  while  by  the  findings  of  the  justice  Judgment 
is  granted  to  her  for  the  sum  of  f328,  and  interest  in  addition  thereto. 
The  question  for  determination  here  is  whether  a  judgment  for  more 
than  double  the  amount  justified  1^  the  complaint  is  permissible 
and  can  stand,  where  the  same  is  rendered  on  the  default  of  the 
defendant  upon  the  trial.  The  defendant  made  a  motion  to  set  aside 
said  inquest,  which  motion  was  denied.  Thereafter  a  motion  was 
made  to  set  aside  the  judgment  as  irr^^ular,  which  was  again  d^iied. 

Pleadings  and  a  distinct  issue  are  essential  to  every  system  of 
jurisprudence,  and  there  can  be  no  orderly  administration  of  justice 
without  them.  A  party  must  allege  as  well  as  prove  the  facts  con- 
stituting his  cause  of  action.  Courts  are  liberal  in  making  and  al- 
lowing amendments  of  pleadings,  and,  when  the  substantial  rights 
Ot  the  parties  have  been  fairly  tried,  trifling  variances  are  disre- 
garded, and  judgment  is  given  according  to  the  real  right  of  the  case 
as  established.  The  right  of  disregarding  variances  proceeds  upon 
the  grounds  that  the  substantial  rights  of  the  parties  are  set  up  in 
the  pleadings,  and  the  Code  forbids  amendments  where  the  party 
will  be  misled  or  surprised.  Sonthwick  v.  Bank,  84  N.  T.  420;  dark 
V.  Post,  113  N.  T.  17,  20  N.  E.  573;  Wright  v.  Deiafleld,  25  N.  Y.  266. 
In  the  case  at  bar  the  plaintiff  sets  up  the  facts  constituting  the 
cause  of  action  in  the  first  and  second  paragraphs,  and  prays  for 
judgment  in  the  third  paragraph  for  a  larger  amount  than  her  cause 
of  action,  as  set  forth,  warrants.  But  the  prayer  is  no  part  of  the 
cause  of  action.  Tlie  answer  is  a  general  denial.  At  the  trial  the 
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defendant  defaults,  and  an  inquest  is  taken  before  the  court.  The 
findings  allow  a  recovery  on  a  quantum  meruit  for  the  services  ren- 
dered by  plaintifiFf  and  bb  set  forth  in  her  complaint,  while  the  com- 
plaint sets  forth  a  contract  price  for  her  slices  rendered.  In  other 
words,  a  recovery  is  allowed  on  a  different  cause  of  action  than  is 
set  forth  in  the  complaint.  !No  amendment  of  plaintiff's  complaint 
wa«  asked  for  or  granted  on  the  trial  respecting  the  inquest.  Plain- 
tiff could  only  recover  on  the  cause  of  action  as  alleged  in  her  com- 
plaint, and  defendant,  by  defaulting,  had  a  right  to  rely  that  no 
other  or  enlarged  cause  of  action  could  be  established  against  him. 
He  Tirtufdly  confessed  judgment  for  the  cause  of  action  an  alleged, 
and  no  more.  A  judgment  taken  by  default  is  not  appealable.  The 
remedy  is  to  have  the  default  opened  or  the  judgment  set  aside. 
Flake  t.  Van  Wagenen,  54  K.  T.  25.  Respondent,  to  uphbld  the 
judgment,  cites  Carr  v.  Sterling,  114  N.  Y.  558,  22  N.  E.  37.  But 
in  the  former  case  the  cause  of  action  was  for  damages  for  breach 
of  an  arrest  bond,  and  the  amended  complaint  in  the  judgment  roll 
demanded  judgment  for  the  amount  for  which  it  was  entered,  and 
in  the  latter  case  the  motion  to  set  aside  the  inquest  was  because 
of  insufficiency  of  the  evidence  to  sustain  the  findings.  The  facts 
in  those  cases  are  different  from  those  presented  in  this  case  on 
this  appeal.  In  this  case  it  is  a  question  of  variance  of  allegations 
and  proofs.  To  do  justice  requires  every  question  to  be  considered 
on  ito  own  peculiar  tscta. 

The  appeal  from  the  judgment  is  dismissed,  and  the  orders  ap- 
pealed from  are  reversed,  and  motions  to  set  aside  inquest  and  judg- 
ment are  granted;  no  costs  on  this  appeal  to  either  side. 

FITZSIMOlfS,  C.  J.,  concurs. 


CORBY  T.  BOLTON. 

(City  Court  of  New  York,  General  Term.   December  27.  1890.) 

Pbotbsbiosal  InFomrATiON—DiscLOBUiiB—HiHORB— Waiter. 

Dnder  Code,  8  B36,  prorldlng  that  a  patient  waive  the  provIsioDa  of 
Id.  S  834,  prohibiting  physicians  disclosing  professional  Information,  a 
waiver  by  plaintiff  Is  suffldent  where  the  action  Is  for  Injuries  to  his  minor 
SOD,  and  plalntUTs  rights  only  are  ti^volved. 

Appeal  from  trial  term. 

Action  by  George  CJorey  against  William  Bolton.  From  a  judg- 
ment for  plaintiff,  defendant  aj^als.  Affirmed. 

Argued  before  flTZSIMONS,  a  J.,  and  SGHUCHMAir  and 
O'DWYEK,  JJ. 

A.  O.  Salter,  for  appellant. 

L.  L.  Or.  Benedict,  for  respondent. 

PER  CURIAM.  The  judgment  was  not  excessive,  nor  was  it 
against  the  weight  of  evidence.  We  think  it  was  proper  to  allow 
the  doctor  to  testify  as  to  the  nature  and  extent  of  the  injuries  in- 


Digitized  by  Google 


mnd  K  N*w  York  Btat«  Rsjwrtar. 

flicted  apon  plaintUTft  sox^  who  was  a  minor.  PlaintifPs  right  onlj 
was  involved  in  this  action,  and,  as  his  son  was  a  minor,  he  was  not 
able  to  make  the  waiver  provided  for  hj  section  836  of  the  Code. 
XJnAec  the  drcnmstances,  the  waiver  of  plaintiff  was  sofBcient  and 
proper. 

No  err<Nr  was  conunitted,  and  judgment  must  be  afQrmed,  with 
coats. 


LITIKOarOK  MIDDLEITCH  CO.  v.  NEW  YOBK  OOIAiBGB  OF 
DBNnSTBT. 

(City  Ck)iirt  of  Xew  York,  Oeneral  Term.  December  29,  1890.) 

IdAMiLTTfov  CijIbnt— Bkubvs  Printbd  pok  Attobnbt. 

A  cHeat  Is  not  liable  t<a  wmk  in  printing  briefs  In  hla  case  when  tbe 
work  WM  done  tor  and  tbe  credit  extended  to  tbe  attorney  wiflioiit  Instmc- 
tloDS  from  or  notice  to  tbe  client. 

Ajipeal  from  trial  term. 

Action  by  the  Livingston  Middleitch  Ck)mpanj  against  tbe  New 
York  College  of  Dentistry.  From  a  judgment  for  defendant,  plain- 
tiff appeals.  AiBrmed.   

Argued  before  FITZSDiONB,  0.  J.,  and  O^DWTEB  and  HAS- 
O/OXs  JJ. 

George  H.  Fletcher,  for  ai^llant. 

FEB  OUBIAM.  There  seem*  to  be  no  sufficient  reason  g^vra  by 
the  aj^llant  toe  disturbing  the  judgment  a^ealed  from.  A  read- 
ing of  the  documentary  proofs,  especially  the  exhibits  of  defendant, 
confirms  this  determination,  and  tbe  oral  portion  of  plaintifTs  evi- 
dence does  not  disturb  it.  The  cases  cited  quite  fail  in  establishins^ 
the  principle  contended  for, — ^that  an  attorney  at  law,  when  order- 
ing {Anting  in  the  client's  case,  thereby  makes  liable  the  client, 
without  special  notice  or  instruction;  and  the  record  before  us  shows 
that  credit  was  given  and  the  work  was  done  for  the  attorney  apon 
request  of  his  clerk. 

The  rulings  of  the  court  below  can  be  sustained  on  good  ground, 
and  flie  judgm^t  appealed  from  is  therefore  affirmed,  with  coats 
and  didrarsements. 


BLOCK  V.  GARFIELD  et  al. 

(City  Court  of  New  Tork,  Oeneral  Term.  Dec^ber  27,  18D9.) 

X  Tbztdbii. 

A  check  1b  not  a  1^1  tender. 

3lL  Patmbnt— Cbboe. 

The  delivery  of  tbe  venders  check  to  his  vendor  did  not  op«atp  as  pay- 
ment fi>r  good*  sold,  where  It  waa  returned  to  the  vendee,  and  in  hla  pos- 
session when  suit  waa  brought  tot  the  peiee,  and  was  kept  by  him  erer 

-since. 

8.  Appbai/— Bevebsal— Nkw  Trial. 

Upon  tbe  reversal  of  a  Judgment  for  a  defendant  who  has  interposed  a 
general  denial  and  a  connterdalm,  tbe  court  cannot  rendor  jndgment,  biU 
must  remand  tbe  case  for  a  new  triaL 
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Appeal  from  special  tenn. 

Action  by  Eugene  H.  Block  against  Charles  Garfield  and  another. 
From  a  judgment  dismissing  the  complaint,  plaintiff  a^^als.  He- 
versed. 

Argoed  before  SOHUOHMAN  and  01>WT£B»  JJ. 

Epstein  Bros.^  for  aj^llant. 
Ralph  Katban,  for  respondents. 

SOHUCHMA^f,  J.  The  complaint  sets  np  a  cause  of  action  for 
:goods  sold  and  delivered  to  the  amount  of  $147.47.  The  answer 
■admits  the  sale  and  delivery  of  but  f 137.06,  and  sets  up  a  counter^ 
claim  or  set-off  of  $13.48  for  damaged  goods  which  were  returned, 
and  payment  of  the  balance  by  delivery  to  and  acceptance  by  the 
plaintiff  of  a  check  for  (123.58  in  payment  of  the  difference.  The 
■appellant,  in  his  brief,  for  the  purpose  of  this  appeal,  admits  that 
the  defendants  purchased  only  f 137.06  worth  of  merchandise,  and 
had  a  counterclaim  for  fl3.48,  leaving  a  balance  of  $123.58,  which 
plaintiff  was  entitled  to  recover  if  payment  thereof  was  not  made. 
This  reduces  the  consideration  of  this  appeal  to  a  single  question,  to 
wit,  can  plaintiff  recover  on  the  cause  of  action  for  goods  sold  and 
delivered,  or  is  he  barred  by  the  giving  of  defendants'  check? 

At  the  trial  the  defendants,  to  prove  the  payment,  showed  that 
the  plaintiff  said  he  would  send  for  a  check,  and  take  the  piece  of 
goods  back;  ihat  the  defendants  delivered  the  goods,  worth  $13.48, 
with  a  check  for  $123.58,  to  a  clerk  of  the  plaintiff;  that  the  clerk 
signed  the  receipt  and  took  the  check;  that  the  young  men  came 
back  the  same  day  with  the  piece  of  goods  and  the  check,  and  re- 
turned them  to  the  defendants,  saying  that  the  plaintiff  did  not  in- 
tend to  allow  for  the  piece  of  goods;  that  the  defendants  again  in- 
sisted that  it  was  correct,  and  the  young  men  took  the  goods  and  the 
check  back  to  plaintiff,  and  in  the  course  of  two  hours  the  yoang 
men  returned  again,  and  left  the  goods  and  check  with  the  defend- 
ants. The  defendant  Bernstein  testified: 

**Mr.  Block,  the  ptetotlff,  returned  the  check.  He  (plaintiff)  received  nothing 
for  bis  gpods.  Plaintiff  can  have  his  check  any  time  he  wants  It  I  hold  It  as 
It  was  made  out  I  have  the  check,  bat  I  offered  it  to  the  plahitlff." 

On  these  facts  the  jury  rendered  a  verdict  in  favor  of  defendants. 

A  check  is  hot  a  l^al  tender.  Grussy  v.  Schneider,  50  How.  Prac. 
134.  ^e  delivery  of  defendants'  check  to  plaintiff  did  not  operate 
as  payment  of  the  pre-existing  debt  inctured  by  the  sale  and  de- 
livery of  the  goods,— rparticularly  not,  when  the  check  was  returned 
and  in  defendants'  possession  when  suit  to  recover  the  debt  was 
c<mimenced,  and  remained  in  their  posaesmon  ever  since.  Strong 
T.  Sterens,^  4  Duer^  668;  Bradford  v.  Fox,  38  N.  Y.  289.  ,  The  jury's 
verdict  is  erroneous.  The  plaintiff  was  clearly  entitled,  on  the  evi- 
dence, to  a  verdict  of  $123.58. 

The  appellant  makes  the  point  that  judgment  absolute  should  be 
ordered  for  the  plaintiff  for  $123.58.  This  we  cannot  do.  T^ie  plain- 
tiff suing  for  $147.47,  and  defendants  interposing  a  general  denial 
and  a  counterclaim  of  $13.48,  necessitate  a  new  triaL  Plaintiff  made 


be  made  a  request  to  charge  "that  in  any  erent  the  javj  mast  ren- 
der a  verdict  for  plaintiff  for  1123.58." 

Judgment  and  order  ai^Maled  from  reversed,  and  a  new  trial 
granted,  with  coBts  and  diBbarsementB  to  the  appdlant  to  abide  the 
event. 

O'DWYEB,  J.,  concurs. 


(0It7  Ooort  of  Mew  York,  Qenenl  Term.  Decembw  27,  1809.) 

Afpbal— Qdestionb  Presentbd  pon  Review. 

Where  no  exceptions  are  taken  cn  the  trial  or  to  the  judge's  charge,  and 
the  only  exception  takMi  la  to  the  denial  of  a  motion  for  a  new  trial,  the 
only  question  presented  for  nvlew  li  whether  the  verdict  la  agalnat  tbe 

weight  of  evidence. 

Appeal  from  trial  term. 

Action  hy  August  Trenkmann  against  Minnie  L.  Schneider.  From 
a  judgment  entered  on  a  verdict  for  defendant,  plaintiff  a^^teals.  Af- 
firmed. 

For  opinion  on  former  appeal,  see  57  K.  T.  Supp.  652.   

Argued  before  FITZSIMONS,  a  J.,  and  ODWYEB  and  SOHUGH- 

MAN,  J  J. 

Edward  S.  Clinch,  for  aj^llant. 
Theodore  Butro,  for  respondent 

CDWYER,  J.  From  the  record  submitted  on  this  appeal  it  ap- 
pears that  not  a  single  exception  was  taken  during  the  course  of  the 
trial  or  to  the  Judges  charge,  and  the  only  ezcq>tion  taken  was  to 
the  denial  of  the  motion  for  a  new  trial.  The  appellant  is,  there- 
fore, restricted  on  this  appeal  to  a  single  question  of  wheth»  the 
verdict  was  against  the  weight  of  evidence.  An  examination  of 
tbe  evidence  discloBes  a  sharp  conflict  between  the  parties, — ^the 
plaintiff  contending  that  the  defendant  wrongfully  and  without 
knowledge  or  consent  of  the  plaintiff  attached  a  one-inch  pipe  to  the 
two-inch  jHpe  which  was  connected  with  the  boiler  of  the  plaintiff, 
and  took  more  steam  than  he  was  entitled  to  under  his  agreanoit; 
and  tiie  defendant  insisting  that  what  he  did,  and  the  steam  he  nsed, 
was  with  t}ie  consent  of  the  plaintiff.  Upon  this  conflict  the  jniy 
have  found  a  verdict  in  favor  of  the  d^endant,  and  we  are  not  pre- 
pared to  say  that  tbe  finding  is  against  the  weight  and  preponder- 
ance of  the  evidence.  In  this  case  two  juries  have  found  for  the 
defendant,. and  the  trial  court  twice  denied  the  fdaintifl's  motion 
for  a  new  trial. 

Tbe  judgment  and  order  appealed  from  should  be  affirmed,  witii 
costs.  All  concur. 


TRENKMANN  V.  SCHNEIDER. 


BROWN  T.  THORLHT. 


(City  Court  of  Mew  Yotk^  General  Term.  Deeemtwr  2ft,  18Q0.) 

Bill  or  Pakticulaks—Obder— Motion  to  Vacate. 

Where  an  order  requiring  plaintiff  to  serve  a  bill  of  particolan  was 
fnll7  JoBtlfled  at  tbe  time  it  was  granted,  a  motion  to  vacate  It,  made  more 
than  two  yean  after  its  serrlce,  and  aftw  ttie  time  for  appeal  tberefrom 
had  long  since  expired,  should  he  denied. 

Ai^al  from  special  term. 

Action  fay  Harry  Brown  against  Charles  Thorl^.  From  an  <^ 
der  of  the  special  term  refusing  to  vacate  an  order  directing  plain- 
tiff to  serre  a  bill  of  particulars,  he  appeals.  Aifirmed. 

The  following  is  the  opinion  of  the  court  below  (SGHUCHKA^,  J.): 

"This  action  is  brought  to  recover  a  balance  due  for  goods  sold  and  delivered, 
and  the  cause  of  action  Is  stated  in  tbe  complaint  as  follows:  That  heretofore, 
and  prior  to  the  commencement  ot  this  action,  the  plaintiff,  at  the  flveclal  in- 
stance and  request  of  Oie  defendant,  sold  and  dellTered  to  said  defendant  goods, 
wares,  and  merchandise,  consisting  of  cut  flowers  of  tlic  atrgr^ate  value  and 
agreed  price  and  was  reasonably  worth  tbe  sum  of  $7M.49.*  Then  follows  an 
allegation  of  payment  on  account  leaving  a  balance  due,  for  which  Judgment  is 
demanded.  The  time  or  times  of  the  alleged  sale  and  delivery  and  partial  pay- 
ment are  not  set  forth.  Tbe  papers  on  this  motion  show  that  tbe  cause  of  action 
arose  In  1882,  and  tbls  suit  is  brought  In  1896.  Tbe  cnnplalnt  was  served  on 
the  2l8t  of  September,  1886,  and  on  that  day  a  blU  of  particulars  of  tbe  plain- 
tifTs  claim  was  demanded  by  defendant  Thereupon  several  extensions  of  time 
to  answer  were  granted  by  plaintiff,  and  on  w  about  tbe  7th  of  November,  1896, 
d^mdant  made  a  motion  for  an  order  directing  tbe  plaintlflF  to  serve  a  bill  of 
particulars;  and,  after  hearing  counsel  for  tbe  respective  parties  In  favor  of  and 
opposed  to  tbe  motion,  an  order  was,  on  the  12th  day  of  November,  1S96,  made, 
'requiring  the  plaintiff  to  deliver,  within  Ave  days  after  the  service  thereof, 
an  account  In  writing  of  the  particulars  of  the  plaintiff's  demand  and  for  which 
this  action  Is  brought,  and  in  default  thereof  that  the  plaintiff  be  precluded 
from  giving  evidence  at  tbe  trial  in  support  of  said  claim.'  A  copy  of  tbls  order 
was  served  on  the  plaintltTs  attorney  en  November  13,  1886,  and  he  has  billed 
to  serve  a  bill  of  particulars,  as  required  tiiereby.  Tbe  plaintiff  now  moves  for 
an  OTdxa  'annulling,  vacating,  and  setting  aside  the  said  order  of  the  12th  day 
<Kf  November,  lf96,  or,  if  that  motion  be  denied,  then  that  said  order  be  reset- 
tled, modlfi^,  and  amended  by  strlkii^  out  tberefrom  the  provision  contained 
therein,*  'that  plaintiff  be  precluded  from  giving  evidence  at  tbe  trial  in  sup- 
port of  bis  claim  and  account'  and  'limiting  and  confining  said  order  to  tbe 
granting  of  said  bill  of  particulars  for  tbe  purpose  of  enabling  defendant  to  an- 
swer herein,  and  for  that  purpose  only' ;  and  this  motion  is  made  upon  tbe  ground, 
as  it  appears  from  tbe  oflldavlt  of  tbe  plaintiff,  'that  be  is  Inrormed  by  bis  attor- 
ns that  the  defendant  having  sought  tbe  said  bill  of 'lurtlculars  for  tbe  pur- 
pose on^  of  enabling  him  to  aiuwer,  and  be  thereafter  having  answraed,  al- 
thongh  said  bill  of  partlciflaTB  had  not  been  serred  on  him,  that  it  was  no  longer 
the  duty  of  said  plaintiff  to  serve  said  bill  of  particulars,  as  tbe  same  was  not 
sought  toT  the  purpose  of  enabling  said  defendant  to  pre[>are  for  trial.'  The 
making  of  this  application,  nearly  two  and  a  half  years  after  tbe  entry  of  the 
order,  is  sufficient  to  show  that  tbe  legal  position  asserted  by  plaintiff  Is  not 
well  taken.  The  order,  at  the  time  It  was  made,  was  fully  Jnstifled,  no  appeal 
was  taken  therefrom,  or  any  attempt  made  to  comply  therewith.  Woodruff 
V.  Austin.  16  Misc.  Rep.  643,  38  X.  Y.  Supp.  787;  Haggerty  v,  Ryan,  17  Misc. 
Rep.  277,  40  N.  Y.  Supp.  384;  Paper  Ck>.  t.  West  S  App.  Dlv.  451,  88  N.  X. 
Supp.  228;  Indemnity  Co.  v.  Bondy,  17  App.  Dir.  328,  4S  N.  T.  Supp.  267: 
McCIellan  v.  Dnncombe.  26  App.  Div.  853.  49  N.  Y.  Supp.  079,— are  submitted 
as  authorities  In  support  of  tbe  plalntlfTs  position,  but  a  careful  examlnatlim 
of  those  cases  shows  that  tbey  do  not  apply  to  the  qneatlon  presented  on  this 
motion.   In  those  cases  It  was  held  that  the  relief  sought  was  not  necessary 
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or  proper  to  grant  at  the  time  the  orders  therein  were  made.  Irat  In  the  case 
at  bar  no  such  claim  Is  made.  It  follows  that  the  motion  should  be  denied. 
Upon  the  other  branch  oC  the  motion,  for  other  and  fmrther  relief,  the  pap»« 
herein  show  a  wholly  different  cause  of  action  from  that  sned  on.  In  tbe 
complaint,  a  direct  cause  of  action  Is  alleged;  in  the  affidavit  the  claim  that 
the  plaintiff  is  entitled  to  recover  on  an  assigned  cause  of  action  arlstaic  ta 
1882  and  188S.  Motion  denied." 

Argued  before  FITZSIMONS,  0.      and  O^WVKK  and  HAS- 

OALL,  JJ.  ■ 

Norman  A,  Lawlor,  for  appellant. 
Julius  CMfenbach,  for  respondent. 

0*DWTEB,  J.  The  order  reqniring  the  service  of  a  biU  of  per- 
ticnlars  was  fully  justified  at  the  time  it  was  granted,  and  the  mo- 
tion to  vacate  that  order,  made  more  than  two  years  after  the  serv- 
ice thereof,  and  when  the  time  to  appeal  th^erefrom  had  long  since 
■  expired,  is  evideutly  intended  as  a  new  method  for  reviewing  orders 
of  the  special  term.  The  plaintifF's  laches,  if  nothing  else  appeared, 
is  Bofflcient  to  anstain  the  ordee  appealed  from,  but,  in  addition 
thereto,  we  agree  with  the  views  expressed  in  the  opinion  below. 

Order  affirmed,  with  f  10  costs  and  disbarsemeiits.  All  concur. 


BTAN8  v.  STBEL-FOUKDRT  Oa 

(OUT  Court  of  Mew  Tortc.  Qeneial  Teaa.   Deoemha  29, 1880.) 

'  T0BBi«rC!oRP0BATiON8— Service  of  Suhhons. 

Where  no  Issue  was  raised  that  any  officer  of  the  defradant  a  forelsn 
corporation,  was  within  the  state,  service  of  summons  upon  one  who  was 
a  managing  agent,  within  the  meaning  of  Code,  3  432,  providing  for  aurlce 
of  summons  upon  a  foreign  corporation,  was  sufficient 

Aiq>eal  from  special  term. 

Action  by  one  Evans  against  the  American  Steel-Fonndiy  Ck>m- 
.pany.  From  an  order  refusing  to  set  aside  a  service  of  summons, 
defendant  appeals.  AfQrmed. 

Argned  before  FITZSIMONS,  C.  J.,  and  O'DWYEB  and  HA8- 
OALL^  JJ. 

Henry  A,  Rubino,  for  appellant. 

Benjamin  J.  Downer,  for  re^ndent 

HASGALL,  J.  Appeal  from  order  of  the  special  term  refnsing 
'  to  set  aside  service  oi  summons  upon  a  foreign  corporation.  TTOle 
it  is  true  that  the  affidavit  of  Mr.  Elliott  does  not  set  forth  the 
facts  so  that  the  court  may  judicially  determine  whether  doe  dili- 
gence has  been  used  to  find  and  serve  within  the  state  an  officer  or 
director  of  the  corporation,  yet  there  is  sufficient  of  material  alle- 
gation in  the  positive  averments  of  plaintiff's  affidavit  to  sustain 
the  order,  without  resting  upon  the  questi<m  of  due  diligence  to 
serve  any  otiier  than  the  agent  of  the  corporation.  It  does  appear 
that  Mr.  Bigelow  is  d^endant's  managing  agent,  within  tiie  mean- 
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ing  of  section  432  of  the  Code,  and  no  issoe  is  raised  by  all^ation 
tltat  any  officer  was,  at  the  time  of  service,  within  the  state. 

Order  affirmed,  with  f  10  costs  and  disbursements  of  this  appeal. 

FITZSIMONB,  a  J.,  and  ODWYEB,  J.,  concur. 


BCHROTH  T.  QEDNBY  et  al. 
(Oity  Court  of  New  York,  General  Term.   December  27,  1890.) 

FABTNBRaHIP— EXISTEITCB— ETIDBNOS. 

Evidence  of  the  exlstrace  at  one  time  of  a  Arm,  and  who  the  members 
then  were,  that  elgUB  bearing  Arm  name  were  on  an  office  used  by  tbemi, 
and  that  one  of  defendants  ordered  tbe  work,  and  both  oversaw  it,  and  gave 
orders  about  Its  performsnce,  was  sTldence  of  existence  at  the  time  of 
bringing  snlt. 

Appeal  from  special  term. 

Action  by  Geoi^e  Schroth  against  William  A.  Gedney  and  another. 
From  an  order  dismissing  the  comjdaint,  plaintiff  appeiJs.  Beversed. 

Argued  before  fTTZSIMONS,  0.  J.,  and  O'DWYER  and  SCHUGH- 
MAN,  JJ. 

Edward  W.  S.  Johnston,  for  appellant. 
William  8.  Bennett,  for  respondents. 

CDWYER,  J,  The  plaintiff  having  testified  to  the  existence  of 
the  firm  of  William  H.  Gedney  &  Son  in  1893  and  1894,  and  that 
the  Arm  vas  composed  of  William  H.  (Gedney  and  William  A  Ged- 
ney, the  original  defendants  in  this  action,  and  there  being  evi- 
dence that  there  vere  signs  of  William  H.  Gedney  &  Son  on  the 
office  frequented  by  William  H.  Gedney  and  William  A  Gedney, 
and  that  William  A.  Gedney  gave  orders  for  the  work,  and  that 
William  H.  Gedney  and  William  A.  Gedney  both  oversaw  the  per- 
formance of  the  work,  and  both  gave  orders  about  the  performance 
■of  the  work  to  the  plaintiff  and  tiieir  workmen,  presented  evidence 
-of  the  existence  of  a  co-partnership,  and  the  dismissal  of  thfe  com- 
l^aint  waaacrror. 

Judgment  and  order  appealed  from  reversed,  and  a  new  trial  or- 
^red,  with  costs  to  appellant  to  abide  the  event  All  concur. 


CUEBAS  T.  KLEIN  et  aL 

(City  Court  of  New  York,  General  Term.  January  8,  1900.) 

1.  Loss  OF  Pbopbrtt— Eyn>BNCB*or  Value. 

In  an  action  for  the  value  of  a  lost  waticfa  case,  a  case  of  a  slmOar  design 
Is  admlulble  In  evidence  to  show  value. 

%  SaHB— EXAMtNATIOH  OF  EXPERTS. 

The  testimony  of  experts  as  to  the  value  of  a  lost  watch  case,  as  deter- 
mined from  tbe  value  of  a  case  of  timllar  design.  Is  admissible. 
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&  Same. 

Wbere  an  expert  had  heard  testlmon;  as  to  the  similarity  between  tbe 
watch  case  offered  In  eridenoe  and  the  lost  caae,  be  may  testify  as  to 
Talue  without  beHag  asked  hypothetical  qaesUons. 

Appeal  from  trial  term. 

Action  by  Esteban  R.  Cnebas  against  John  G.  Klein  and  another 
for  tbe  value  of  a  loBt  watdi  case  Judgment  for  plaintiff,  and  de- 
fendants ai^al.  Affirmed.   

Argued  before  FITZSIMONS,  a  J.,  and  ODWYEB  and  H.V& 
OALL,  JJ. 

Hajs  &  Greenbaum,  for  aj^lants. 
Henry  Maj<»^  for  respondent 

FEB  OUHLAU.  Judgment  affirmed,  with  costs.  We  think  it  was 
proper  to  allow  plaintiff  to  identify  and  admit  in  evidence  a  cer- 
tain draign,  which  the  witness  swore  was  similar  to  the  design  of 
the  loBt  watch.  Undw  the  circmnstances,  it  was  about  the  beat 
testimony  that  coald  be  produced  upon  the  question.  It  was  also 
proper  to  allow  exi>erts  to  testify  as  to  tbe  value  of  such  case,  basing 
their  opinion  upon  the  design  identified  by  plaintiff.  No  hypothetical 
question  upon  this  feature  of  the  case  was  necessary,  ^e  witness 
heard  all  of  plaintiff's  testimony,  and  saw  the  design  identified  by 
plaintiff,  and  therefore  had  the  right  to  testify  as  to  the  value  of 
the  lost  watch  case.  McCoUum  v.  ^ward,  62  N.  Y.  316;  Seymour 
T.  PeUows,  77  N.  T.  17a 

No  error  waa  committed,  and  judgment  must  be  affirmed,  with, 
costs. 


GILROT  T.  STAMPFBR. 

<Clty  Oonrt  of  New  Tork,  General  Term.   December  27, 1890.) 

OosTft— DuuiSBAL— Note  or  Ibsdb. 

Where  defendant,  after  serving  a  notice  ot  trial,  but  without  flllng  a  note 
of  IsBoe,  as  required  by  Code  Glv.  Proc.  |  977,  on  Qling  such  a  notice, 
had  the  action  dismissed  for  want  of  proaecotlott,  he  was  not  entitled  to- 
eoate. 

Appeal  from  special  tenn.  *  * 

Action  by  Jdbn  I.  Gilroy  against  Josephine  Stampfer.  From  an' 

order  denying  costs  to  defendant,  she  appeals.  Affirmed. 
Argued  before  FITZ8IMOKS»  C.  J.,  and  SCHUCfiUAN  and 

OT>WYEB,  JJ. 

M.  Strassman,  for  appellant. 
Wensley  &  Gilroy,  for  respondent. 

PER  OTJIUAM.  Defendant  served  a  notice  of  trial,  and  subse- 
quently had  this  action  dismissed  for  want  of  prosecution.  The 
clerk  allowed  defendant,  upon  taxation  of  costs,  |15  for  costs  after 
notice  of  trial.  This  item  was  disallowed  by  special-term  justice. 
From  the  order  entered  this  action  is  taken.  Neither  party  filed 
note  of  issue.    Under  the  circumstances,  the  disallowance  was  propeT- 


Defendant  was  only  entitled  to  costB  after  notice  ol  trial,  if  be  filed 
a  note  of  iasae.   See  Code  Civ.  Proc.  §  977. 
Order  afflnned,  with  coats. 


STBKPHBNS  t.  COWBN  et  aL 

(City  Oourt  of  New  York,  General  Term.   December  12,  1880.) 

L  Afpbal— Rbvibw. 

▲  Terdict  on  cmifllctinc  eTl^ce  will  not  be  disturbed  where  there  !• 
snfflclent  evidence  to  sustain  It. 

a.  Stidbnob— Books  of  Aocoukt. 

Entries  not  Shown  or  known  to  plain  tiff,  made  In  defendant's  accoont 
books,  showing  that  a  sum  sent  to  plaintiff,  and  which  he  claimed  waa  on 
account  of  legal  serrlcea  to  be  r^idered,  was  a  loan,  and  not  on  such  ac- 
count, was  properly  excluded  in  a  suit  for  legal  serrices,  where  the  issue 
was  whetha  the  swrlces  were  rendered  to  defendant  IndiTidnally  or  for  his 
client 

Appeal  from  trial  term. 

Action  by  Edward  Stephens  against  Esek  Ck»wen  and  others. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Affirmed. 
Argued  before  FITZSIMONS,  C.  J.,  and  SOHUOHMAN,  J. 

Hardy  &  Sbellabarger,  for  appellanta. 
A.  O.  "S,  Yennifya,  for  respondent. 

PER  CUBIIAM.  The  defendants  are  lawyers;  so  is  the  plaintiff. 
This  action  is  brought  for  legal  services  rendered  by  plaintiff  to  de- 
fendants. It  appears  that  defendants  had  a  case  in  their  office, 
known  as  the  "Webster  Loom  Case.-'  It  was  a  somewhat  compli- 
cated matter,  and  {daintifl,  prior  to  defendants'  retainer,  rendered 
serrices  ther^n  to  the  attorney  who  preceded  them,  and  now  contrads 
that  on  or  about  March  9,  1891,  he  was  engaged  by  defendants  to 
render  farther  legal  services;  that,  in  pursuance  of  such  engagement, 
services  were  rendered  and  disbursements  made,  for  which  tiie  jury 
gave  him  a  verdict  for  $734.04.  The  question  litigated  upon  the  trial 
was,  **Were  the  services  rendered  to  defendants  individually  or  as 
attorneys  for  their  client?"  If  for  the  latter,  then,  of  coarse,  defend- 
ants were  not  liable.  That  question  of  fact  was,  in  our  opinion,  cor- 
rectly submitted  to  the  jnry,  and  decided  against  them.  There  is 
certainly  enough  eridence  to  sustain  that  finding.  The  idaintiiaf 
clearly  and  distinctly  testified  that,  before  he  consented  to  be  re- 
tained, he  said  to  Jndge  Gowen,  one  of  the  defendants,  and  speaking 
of  defendants'  client:  "I  have  nothing  to  do  with  these  people. 
They  are  your  clients,  not  mine;  and  I  am  not  going  to  draw  on  them. 
I  am  employed  by  you,  and  I  look  to  your  firm  for  the  money."  And 
Jndge  Cowen's  reply  was,  "That  is  all  right;  I  will  send  you  the 
money;"  and  it  is  admitted  that  f200  were\sent  by  defendants'  firm 
to  plaintifr.  This  testimony  was  contradicted  by  Judge  Oowen,  who 
states  tiiat  plaintiff  agreed,  upon  the  occasion  jnst  mentioned,  to  de- 
mand pay  for  his  serrices  only  in  the  event  that  there  iras  a  saccess- 
fDl  result  in  ^^ebster  matter";  if  onsnccessfal,  he  was  to  reodre 


aothing;  that  the  ending  was  not  nceeitfQl,  and  under  the  agree- 
ment, of  course,  he  was  entitled  to  nothing.  The  jury  chose  to  be- 
lieve plaintiff's  version  of  this  question  in  diflpate,  as  they  had  a  right 
to  do,  and  we  will  not  interfere  with  their  finding. 

The  entries  made  by  defendaata  upon  their  check  stubs  and  in  their 
private  account  books,  showing  that  the  9200  advanced  wbb  a  loan 
to  plaintiff,  and  not  on  account  of  services  about  to  be  rendered,  and 
not  known  or  shown  to  plaintiff,  were  properly  excluded.  Mills  t. 
McMulIen  (Sup.)  38  N.  Y.  Supp.  705;  In  re  Smith,  85  Hun,  359,  32 
N.  Y.  Supp.  943. 

^e  ji^gment  must  be  affirmed,  wifli  costs. 


BBERB  T.  MAYER  et  al. 

{dtj  Cioart  of  N«w  York,  (General  Tenn.  December  27,  1890.) 

iHDBMHiTr  Bond— liUBTLiTT  OF  OBLiaons. 

Under  an  Indemnity  bond  against  liability  to  pay  money  on  a  writing  re- 
ferred to  in  the  bond,  on  which  no  liability  of  the  oblffiree  could  be  based, 
the  oblIg;ors  could  not  be  held  for  a  voluntaiy  payment  made  by  the  obligee; 

Appeal  from  trial  term. 

Action  by  Fanny  Mary  Bernard  Beere  againBt  Marcus  B.  Mayer 
and  others.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendants  appeal.   Eeversed,  and  new  trial  granted. 

Argued  before  fTTZSIMOKS,  C.  J.,  and  SOHUCHMAN  and 
ODWTER,  JJ. 

Dittenhoefer,  Gerber  &  James,  for  appellant  Marcus  Mayer. 
Mitchel  L.  Erlanger,  for  appellants  Jefferson,  Klaw,  and  Brlanger. 
Howe  &  Hummel,  for  respondent 

6CHUCHKAN,  J.  The  complaint  alleses  that  the  defendants  on- 
December  8, 1892,  made  a  certain  indemnity  bond  to  the  plaintiff,  as 
follows: 

"Wbereai,  Mrs.  Bernard  Beere  claims  that  she  may  be  or  become  liable  to 
Charles  Wyndham  in  the  bibu  of  twenty-flve  dollars  a  perftwmance  for  fifty  , 

performances  of  the  play  entitled  The  Fringe  of  Society,*  to  be  given  In  a  tour 
In  America  dnrlng  the  season  of  18U2  and  1803,  on  a  paper  writing  of  which 
the  annexed  Is  a  copy;  and  whereaa.  as  a  condltl<m  for  the  cancellation  of  an 
agreement  between  Marcus  K.  Mayer  and  the  said  Mrs.  Beere,  she  requires 
that  she  be  Indemnified  and  held  harmless  ajralnst  and  from  the  payment  of 
the  said  amonnt  doe,  or  any  other  amount  which  may  become  dne,  to  the  said 
Charles  Wyndham  thereunder:  Now,  In  consideration  of  the  premises,  and  of 
the  snm  of  one  dollar  to  as  la  band  paid  by  the  said  Mrs.  Bonard  Beere,  tbe 
receipt  whereof  Is  hereby  acknowledged,  we  do  hereby  jt^tly  and  seveiaUy 
promise  and  agree  to  and  with  the  said  Mrs.  Bernard  Beere  that  we  wlU,  and 
herein  do.  Indemnl^  and  hold  her  harmless  against  and  from  the  payment  ot 
any  sum  of  money  to  the  said  Charles  Wyndham  under  or  by  reason  of  said 
contract" 

The  annexed  paper  writing  is  as  follows: 

"Charles  Wyndham:  I  agree  to  take  The  Fringe  of  Society*  for  a  tour  In 
America  this  year  of  1802  and  1898.  1  wUt  pay  S  per  cent.  (HE  gross  receipts 
for  each  performance,— weeldy  settlement  I  guaranty  yon  at  least  Of^  per* 
fonaances  dnrlng  said  toor,  or.  Calling  that  number,  will  pay  yon  8  per  cent 


the  rate  of  twenty-flTe  dollan  per  peiformaoce.   I  will  not  pait  with  this  right 
to  tbe  piece  without  yonr  permisaloii,  it  being  imderstooa  that  It  le  reserved  i 
for  me. 

"Oct.  11,  1882." 

The  complaint  further  alleges  that  on  December  7, 1894,  tbe  plain- 
tiff paid  to  said  Wyndham  the  sum  of  £250  Bterling,  equal  to  $1,250; 
that  she  demanded  that  money  from  the  defendants;  and  that  they 
refused  to  pay;  and  she  now  seeks  to  recover  the  sum  of  ¥1»250  from 
the  defendants  by  virtue  of  that  indemnity  bond.  The  answer  sets 
up,  among  other  defenses,  "that  the  plaintiff  made  the  payment  of 
the  91)250  to  Wyndham  without  any  legal  liability  existing  therefor 
on  her  part."  At  the  trial  the  plaintiff  proved:  That  the  defendant 
Marcus  Mayer  had  employed  her  as  an  actress  by  a  written  contract 
am  follows: 

"Agreement  tietween  plaintiff  and  defendant  Bfarcns  R.  Ma^er,  dated  Aognst 
8,  181^1,  whereby  said  defendant  engaged  the  plaintiff  for  a  toar  in  America 
and  Canada  during  the  season  of  1802  &  1893,  to  commence  on  November  14th, 
181)2, — said  tour  to  be  for  not  less  tban  20  weeks, — upon  the  following  terms: 
In  New  York,  25%  of  the  gross  receipts  eacb  week,  guarantied  to  be  not  less 
than  160  pounds  per  week.    In  all  otber  cities,  25%  of  tbe  gross  receipts  eacb 
weelc.  If  tbey  shall  not  exceed  1,200  pounds,  and  30%  of  the  gross  receipts  per 
"week  If  tbey  esceed  said  last-named  sum,  In  addition  to  25%  up  to  1,200  pounds, 
guarantied  to  be  not  less  than  ICO  pounds.   Tbe  defendant  Mayer  to  engage 
a  flrst-class  company,  and  to  pay  transportation  of  same,  and  to  furnish  aU 
scenery  and  advertising  of  every  kind,  and  also  to  pay  for  flrst-claas  transporta- 
tion of  plaintiff  and  ber  secretary  and  maid,  and  to  provide  plaintiff  with  a 
drawing  room  In  a  Pullman  car  and  sleeping  car  for  the  three,  and  to  pay  plain- 
tiff 120  pounds  for  traveling  expenses  for  the  three.   Plaintiff  agrees  to  furnish 
all  plays  in  wbtch  she  may  perform,  and  to  pay  all  royalties  (except  as  here- 
after provided),  and  furnisb  all  ber  costumes.    Plays  to  include  'Ariane,' 
'Masks  and  Faces,'  and  'As  In  a  Looking-glass.'   On  all  plays  other  than  those 
mentioned,  the  said  defendant  to  pay  two  (2)  per  cent  towards  the  royalty 
paid  by  her.   Her  name  to  appear  at  head  of  all  advertisements,  placards,  and 
playbills,  &c..  In  type  lavser  by  half  than  any  other  name.   She  not  to  play, 
during  her  contract,  in  public,  without  defendant's  consent.   He  not  to  uaign 
agreement,  bat  may  associate  others  with  htm.   He  to  deposit  1,000  poundb, 
and  sbe  500  pounds,  as  a  guaranty  of  performance  by  both;  and,  for  a  failure 
to  perform  the  contract  by  either,  the  sum  deposited  to  be  forfeited  to  tbe 
otber." 

— ^That  pursuant  to  said  contract  the  plaintift  performed  as  an 
actress  for  about  four  weeks.  That  the  performances  were  not  a 
success  financially.  And  that  at  the  end  of  four  weeks  plaintiff  and 
defendant  agreed  to  cancel  said  contract  of  employment,  on  said 
Marcus  Mayer  giving  the  plaintiff  the  £1,000  deposited  in  Ijondon  as 
specified  in  said  contract,  giving  her  and  her  maid  a  return  ticket, 
and  giving  the  indemnity  bond  set  forth  in  the  i^ntifTs  complaint. 

The  evidence  shows  that  this  man  Wyndham,  who  was  a  play- 
wright in  London,  was  a  friend  of  the  plaintiff.  She  testified  that  she 
might  be  liable  to  him  on  the  said  paper  writing  annexed  to  the  in- 
demnity bond;  that  she  thought  she  was  morally  liable  to  Wyndham, 
who  was  a  friend  of  hers.  Marcus  Mayer,  however,  testified  that  be 
had  a  contract  with  Wyndham,  and  that  he  was  liable  to  that  fday- 
wright  for  certain  productions  specified  in  said  paper,  and  that  plain- 
tiff had  nothing  to  do  with  it,  but  plaintiff  said  that  Wyndham  waa 
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a  friend  of  hers,  and  unless  he  (Mayer)  gave  that  ind^nity  bond  she 
would  not  annul  ot  settle  the  employment  contract  obligation.  The 
evidence  shows  conclusively  that  the  indemni^  bond  was  given  by 
the  defendants  to  the  plaintiff  solely  on  the  ground  that  if  there  was 
a  valid  contract  between  Wyndham  and  the  plaintiff,  Mrs.  Beere,  in 
regard  to  the  substance  contained  in  the  paper  writing  annexed  to 
the  indemnity  bond,  under  which  contract  she  was  legally  obligated 
to  said  Wyndham,  then  the  indemnity  bond  was  to  keep  her  harm- 
less from  any  such  liability.  An  agreement  will  be  constnied  accord- 
ing to  the  intention  of  the  parties.  Hutchinson  v.  Boot,  2  App.  Div. 
684,  38  'N.  Y.  Supp.  16.  In  this  case  there  is  no  proof  whatsoever  in 
the  whole  case  that  there  was  any  contract,  written  or  verbal,  en- 
tered Into  between  Wyndham  and  the  {^aintiff,  Mrs.  Beere,  in  regard 
to  the  subject  mentioned  in  the  paper  writing  annexed  to  the  in- 
dcsnnity  bond,  under  which  she  was  liable.  The  paper  writing 
annexed  to  tiie  indemnity  bond  does  not  constitnte  a  contract 
in  writing.  It  is  not  signed  by  any  party.  There  is  no  verbal 
contract  proved  whatsoever.  What  right,  then,  did  the  plaintiff 
have  to  pay  the  £250  to  Wyndham?  She  was  under  no  legal  obliga- 
tion whatsoever  to  him.  That  being  so,  and  the  defendants  having 
indemnified  her  simply  against  the  existence  of  a  valid  contract  to 
said  effect,  the  defendants  are  not  liable  on  that  bond.  Any  one 
who  is  under  no  legal  obligation  or  liability  to  pay  a  debt  is  a  stranger, 
and,  if  he  pays  the  debt,  a  mere  volnnteer.  Insurance  Co.  v.  Middle- 
port,  124  U.  S.  534,  8  Bup.  Ct.  625,  31 L.  Ed.  637.  The  cases  of  Insur- 
ance Co.  T.  Wilson,  34  N.  Y.  275,  and  Conner  v.  Reeves,  103  N.  Y. 
527,  9  N.  E.  439,  cited  by  the  respondent  herein,  differ  from  the  case 
at  bar.  In  the  former  ease  there  was  an  admitted  sum  of  money  due 
by  the  insurance  company  to  a  party  for  damages  by  fire,  which  sum 
was  paid  over  by  the  insurance  company  to  an  attachment  creditor 
on  his  giving  an  indemnity  bond.  In  tiie  latter  case  the  bond  was 
given  to  indemnify  against  the  levying,  attaching,  and  making  a  sale, 
under  and  by  virtue  of  an  execution  issued  to  a  ^eriff  on  a  judgment, 
of  personal  property  claimed  by  a  third  person.  In  each  of  these 
cases  there  was  an  existing  obligation,  to  wit,  a  fixed  sum  of  money 
due,  and  a  judgment.  In  this  case,  however,  ^ere  is  no  proof  of  any 
^sting  obligation  for  which  this  indemnity  bond  is  given. 

Judgment  and  order  af^ealed  from  reversed,  and  a  new  trial  grant- 
ed, with  costs  and  disborsemrats  to  i^pellant  to  abide  tiie  eivoit 
All  concur. 
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(Snpnme  Ootirt,  Sjkedal  Term,  New  Yoik  Gonnlj.  January  S,  190a) 

1,  Reoeitbrs— Action  bt  Rbcbitbr— Pleadiko— Phoof  of  Appoihtmeht. 

An  allegation  that  a  receiver  was  "duly"  appointed  anfflces  to  admit 
proof  of  the  regularity  of  hla  appointment 

8l  Samb— Lbatk  to  Bub. 

A  receiver  appointed  In  sequestraUon  proceedings  can  neither  bring  nor 
defend  actions,  except  by  permission  of  the  court  appointing  him;  hence, 
Bucb  permission  being  the  basis  and  a  condition  precedent  to  such  right 
a  complaint  by  ancb  receiver,  which  falla  to  aUege  that  sncb  leave  was 
obtained,  Is  demurrable. 
;j.  Sahv— OoMPLAnn^ALiAaATios. 

The  rlgbt  of  a  receiver  appointed  In  aeaneatratlon  proceedinge  to  bring 
snlt  does  not  fall  within  the  acope  of  an  allegation  that  the  plaintiff  was 
-  *'dn1y"  appointed  receiver,  since  the  right  Is  not  Incidental  to  ble  appoint- 
ment. 

Action  by  Bankson  T.  Morgan,  as  receiver  of  the  personal  prop- 
ertj'  and  the  rents  and  profits  of  the  real  property  of  Charles  L, 
Bncki,  against  Charles  L.  Bucki  and  another.  Defendants'  demni^ 
rer  sust^ned. 

'  William  Marston  Seabnry  (Sanrnel  Seabury,  of  connael),  for  plain- 
tiff. 

Samuel  H.  Gnggenheimer,  for  defendant  Henry  Waler. 

GIEGEEICH,  J.  The  alleged  fraudulent  transfer  having  ante- 
dated the  receiver's  appointment,  there  would  seem  to  be  no  doubt 
that  the  action  can  be  maintained  in  this  form  (Donnelly  v.  West, 
17  Hun,  564),  and  I  do  not  think  that  the  plaintiffs  standing  is  af- 
fected by  the  fact  that  a  money  judgment  for  accrned  alimony 
was  obtained  in  the  matrimonial  action.  The  plaintiff  was  not  ap- 
pointed receiver  in  supplementary  proceedings  nnder  that  judg- 
ment, since  the  judgment  was  obtained  after  his  appointment,  and 
the  allegations  of  the  complaint  are  only  consistent  with  the  fact 
that  the  order  for  the  receivership  was  made  in  sequestration  pro- 
ceedings. He  was  "duly"  appointed,  and  this  suffices  to  admit 
proof  of  the  regularity  of  his  appointment  Beach,  Bee.  §  698.  A 
receiver  in  sequestration  proceedings,  nnlike  a  receiver  in  supple- 
mentary proceedings  (rule  77,  Oen.  Rules  Prac),  has  not,  how- 
ever, incidental  authority  to  sue,  especially  when  the  cause  of  ac- 
tion is  to  set  aside  a  transfer  of  real  estate,  aa  in  this  case,  since 
he  can  "neither  bring  nor  defend  actions,  •  *  •  except  by  per- 
mission and  the  direct  authority  of  the  court  by  which  he  was  ap- 
pointed" (Foster  v.  Townshend,  68  N.  Y.  203,  206);  and  here  the 
question  of  the  necessi^  of  an  allegation  that  the  plaintiff  brings 
this  action  by  l^ve  of  court  is  raised  by  the  demurrer.  Clearly, 
this  right  to  sue  does  not  fall  within  the  scope  of  the  allegation 
that  the  plaintiff  was  "duly"  appointed  receiver,  for  the  right  is  not 
incidental  to  the  appointment,  and  the  permission  to  sne^  in  such 
a  case  as  this,  is  at  the  basis  of  the  claim,  and  is  a  condition  pre- 
cedent to  the  right  of  action  in  the  receiver.  Foster  v.  Towns- 
hend, supra;  Merritt  t.  Merritt,  16  Wend.  406.  Under  these  cir- 
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cnmstances,  it  must  be  held  that  the  complaint  is  defective  for 
a  failure  to  allege  that  leave  had  been  obtained.  Freeman  t.  Dutch- 
tt,  15  Abb.  N.  a  431;  Abb.  Tr.  Brief  PI.  p.  249,  §  287.  The  caaea 
cited  by  the  plaintiff  are  founds  upon  examination,  to  be  dtstingniita.- 
able  from  the  case  at  bar,  becaaae  they  are  founded  upon  reasons 
which  afford  an  exception  to  the  general  rale. 

Demurrer  sustained,  as  indicated;  otherwise  overruled.  No 
•osts.   The  plaintiff  to  have  leave  to  amend  within  20  days. 


LAURIE  T.  DUBR  et  at 

(Supreme  Court,  Special  Term,  Kings  Couuty.   December,  1899.) 

Plkadimo — Nkqativb  Phbqkakt— Fr!voi-oot  Anbwkb. 

Motion  for  Judgment  on  an  answer  as  frlTOlons  was  denied,  thoagh  Oie 
so-called  "defenses"  consisted  merely  of  denials  In  luec  verba,  tbe  annrar 
also  containing  matter  pleaded  In  Justification  and  In  mltlgatttm. 

Action  by  Ann  Laurie  against  John  King  Duer  and  others.  Mo- 
tion for  judgment  on  answer  denied. 

H,  P.  Keith,  for  the  motion. 
F.  L.  Allen,  opposed. 

GAYNOB,  J.  Tbe  complaint  is  for  damages  for  assault  and  bat- 
tery, false  imprisonment  and  malicious  prosecution.  Instead  of  the 
answer  being  the  brief  and  settled  form  of  a  general  denial,  which 
wonld  be  the  scientific  way  of  pleading,  it  is  one  of  those  unscientific 
and  troublesome  answers  which  has  come  into  vogue  in  New  York 
county.  It  starts  out  with  what  it  calls  "For  a  first  defense,"  but 
which  tnms  out  not  to  be  a  "defense"  at  all,  bat  only  a  deniaL  A 
"defense"  can  consist  only  of  new  matter,  viz.,  matter  ootaide  of  the 
issue  raised  by  a  denial.  First  in  an  answer  comes  a  general  denial, 
or  (if  a  genera]  denial  does  not  lie)  special  denials,  anlesa  the  com- 
plaint is  not  deniable.  In  that  way  issue  is  taken  on  all  that  can 
be  proved  under  the  complaint.  A  denial  in  the  nomenclature  of 
|deading  is  not  a  "defense,"  but  next  after  the  denial  or  denials  in 
an  answer  comes  the  "defense"  (Code  CSv.  Proc  S  500),  if  there  be 
any,  viz.,  a  plea  of  matter  which  cannot  be  proved  under  a  denial, 
lihe  payment,  or  accord  and  satisfaction ;  always  aomething  outside 
of  the  issue  made,  or  which  conld  be  made,  by  a  denial;  and  the 
burden  of  proof  is  on  the  defendant  to  prove  a  pleaded  defense. 
Where  there  is  no  denial,  but  only  a  defense,  the  defendant  has  the 
rifrht  to  open  and  close.  In  the  case  at  bar  this  so-called  "first 
defeBse,"  and  another  so-called  "defense"  following  it,  consist  only 
of  denials  in  hiec  verba  of  the  several  subdivisions  of  the  complaint 
Each  of  those  subdivisions  contains  several  statements  of  fact,  dates, 
adjectives,  conjunctives  and  disjunctives,  and  the  like.  The  so-called 
"denial"  in  respect  of  each  subdivision  is  that  the  defendant  denies 
'^s  alleged"  in  specified  folios  (which  la  also  not  permissible)  of  1^ 
complaint  "that,"  etc.,  quoting  in  hoec  verba  the  entire  subdivision. 
£acb  of  theae  denials  is  a  negative  pregnant.  It  ia  pregnant  with 
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the  sobBtantial  truth  of  the  allegations  professedly  denied.  Kelly 
T.  Sammis,  26  Misc.  Bep.  6,  63  N.  Y.  Snpp.  826.  They  are  friToloaa, 
and  judgment  would  have  to  be  ordered  on  the  answer  were  it  not 
that  it  contains  matter  pleaded  as  a  defense  in  justification,  and 
also  as  a  partial  defense  in  mitigation.  Section  507.  It  may  be  that 
sach  matter  is  all  provablie  under  a  proper  denial,  but  that  is  not 
raised  before  me.  Few  lawyers  seem  content  with  a  general  denial 
nowadays.  Many  of  them  go  farther  and  fare  worse.  As  the  plead- 
ings stand,  tiie  allegations  of  the  complaint  are  not  denied,  but  the 
matter  alleged  in  jostiflcation  and  mitigation  may  be  {ffoved  onder 
tiie  answer. 
The  motion  is  therefore  denied. 


<29  Misc.  Rep.  421.) 

AHERN  T.  AHERN  et  aL 

(Sapreme  Court,  Special  Term,  New  York  County.  NoTember,  1899.) 

i,  EXBOCTORS  AND  ADMINISTRATORS— TrIAL—PrEFBRRBD  CALENDAR. 

Tbe  (act  that  there  Is  no  opposition  to  a  motion  to  place  a  case  on  the 
preferred  calendar  Is  not  sufficient  reason  for  granting  the  preference  on- 
less  some  right  or  reason  Is  shown  therefbr. 
%  Saks. 

The  right  of  preferouse  upon  the  calendar  given  by  Code,  1 791,  snbd. 
to  exeeuton,  when  they  are  the  sole  plalntifCs  or  sole  defendants,  does  not 
extend  to  a  case  where  the  same  person  Is  joined  ai  a  party  in  his  individual 
capacity  as  well  as  In  the  prescribed  capacity. 

Action  by  Mary  E.  Ahern,  individnally  and  as  executrix,  etc., 
agahist  Michael  J.  Ahem  and  anotiier.  Motion  by  [daintifl  to  place 
case  on  preferred  calendar.  Denied. 

A.  J.  Talley,  for  the  motion. 

QHiDEBSLEEVE,  J.  This  is  a  motion  to  place  a  cause  on  the 
preferred  calendar.  There  is  apparently  no  opposition  to  the  mo- 
tion, but  that  fact  is  not  a  Bufficient  reason  for  incumbering  the 
preferred  calendar  with  an  additional  case  unless  some  right  or 
reason  is  shown  for  the  preference.  There  is  no  affidavit  to  indicate 
the  grounds  upon  which  the  claim  to  a  preference  is  based,  nor  is 
there  anything  on  the  face  of  the  two  papera  banded  np,  to  wil^ 
the  notice  of  motion  and  the  proposed  order,  to  show  any  right  to 
the  order  of  preference.  It  is  true  that  it  appears  that  the  sole 
plaintiff  sues  as  executor,  which  would  constitute  a  claim  for  a  pref- 
erence, under  subdivision  5  of  section  791  of  the  Code,  were  it  not 
for  tiie  fact  that  she  also  sues  individually.  The  right  to  a  prefer- 
ence upon  the  calendar  given  by  subdivision  5  of  section  791  of  the 
Code  when  a  person  in  one  of  the  capacities  mentioned  therein  is 
the  sole  plaintiff  or  sole  defendant  does  not  extend  to  a  case  where 
the  same  person  is  joined  as  a  party  in  Ms  individual  capacity  as 
well  as  in  the  prescribed  capacity.  See  Haux  v.  Institution,  150 
N.  Y.  581,  44  N.  E.  1099.  As  I  have  already  intimated,  there  is  noth- 
ing to  show  that  the  motion  is  made  under  rule  10  of  the  special 
term  roles  of  this  department,  and  I  conclude  that  it  is  made  under 
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the  statute  above  referred  to,  on  the  ground  that  the  sole  plaintilT 
is  an  executor.   For  the  reasons  already  stated,  th^  case  does  not 
come  witliin  the  requirements  <k  that  statute.   The  motiou  most  b& 
denied,  with  leave  to  renew  on  further  papers.   No  costs. 
Motion  denied,  with  leave  to  renew.  No  costs. 


(29  Misc.  Rep.  440.) 

PBOPLa  er       (raRIBN  T.  TOWN  BOABD  OF  FLATTSBUBO. 
(Supreme  Gotirt,  Special  Term,  St.  Lawrence  Gonnty.  Morembw, 

1.  TowsB— School  Tbacuerb— Pekbions. 

Laws  1896,  c.  767,  authorizing  a  town  to  pension  school  teachers  "who 
have  been  employed  In  the  common  schools  thereof  for  not  less  than  twai- 
ty-Qye  years,"  applies  only  to  such  teachers  as  had  been  employed  for  25- 
years  prior  to  the  passage  of  the  section. 

S.  Bamb—Votb— Validity. 

Under  Laws  1895,  c.  767,  authorizing  a  town  to  vote  to  pension  a  scbool 
teacher  on  the  passage  of  a  resolution  of  the  town  board,  parsnant  to  a 
vote  of  2S  taxpayers,  a  vote  to  raise  money  "to  provide  a  teachers'  penskA 
fund,"  mider  a  petition  and  resolution  to  pension  P.,  la  Invalid,  as  extend- 
lag  beyond  the  purview  of  the  law. 

t,  SAHB— SCBHtSSION  TO  ELECTORS— NOTIOE. 

Under  Laws  1895,  c.  767,  requiring  that  notice  of  the  submission  to  the 
electors  of  a  town  of  a  question  whether  a  scbool  teacher  should  have  a 
pension  should  be  "published  In  a  newspaper  printed  in  such  town.  If  any 
paper  be  published  therein,  or  printed  or  written  notice  posted  In  not  less 
than  ten  public  places,"  the  posting  of  notices  Is  not  sufficient  where  there 
is  a  newspaper  printed  in  the  town. 

Application  by  the  people,  on  the  relation  of  Mary  O'Brien,  for 
mandamus  against  the  town  board  of  Flattsburg.  Denied. 

W.  L.  Pattison,  for  petitioner. 
David  H.  Agnew,  for  respondent 

RUSSELL,  J.  The  relatriz  applies  for  a  writ  of  mandamus  com- 
pelling the  town  board  to  award  her  a  teacher's  pension.  She  rkies 
upon  a  vote  of  the  electors  of  the  town  upon  the  proposition,  "ShaR 
a  sufficient  sum  of  money  be  raised  to  provide  a  teachers'  pension 
fund?"  Upon  that  proposition  254  voted  affirmatively,  249  negatively, 
and  49  ballots  were  blank  or  defective.  How  many  taxpayers  there 
were  in  the  town  does  not  appear.  That  proposition  was  submitted 
to  the  taxpayer  electors  of  the  town  in  pursuance  of  the  vote  of  tiie 
town  board,  ai^iarently  taken  on  the  3d  of  February,  1896.  The  sub- 
mission resolution  of  the  town  board  is  as  follows:  "Moved  and  sec- 
onded that  the  matter  of  a  pension  for  W.  H.  Phillips  be  submitted 
to  the  votero  of  the  coming  town  meeting  as  provided  by  law.''  That 
resolution  was  apparently  passed  in  pursuance  of  a  petition  of  the 
taxpayers,  to  the  number  of  more  than  25,  asking  for  the  submis- 
sion at  the  next  annual  town  meeting  of  the  question  of  making 
provision  by  taxation  upon  the  taxable  property  in  the  town  for  a 
sum  of  money  sufficient  to  pay  William  H.  FhilUps,  who  had  taogfat 
in  the  schools  for  over  25  years,  a  pension,  as  proTlded  by  chapter 
767  of  the  XawB  of  1896.  This  petition  was  dated  February  14, 189^ 
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and  filed  February  21,  1896;  both  dates  apparently  being  subse- 
quent to  the  date  of  the  passage  of  the  resolution  by  tiie  town  board. 
It  will  be  observed  that  the  initiatory  proceedings  of  the  taxpayers 
and  the  town  board  were  begun  for  the  special  purpose  of  providing 
3.  pension  for  William  H.  Phillips,  an  old  teacher,  and  that  upon  such 
proceedings  the  general  resolution  referred  to  was  carried  afflrma* 
tirely,  providing  for  a  general  teachers'  pension  fund;  there  being  a 
majority  of  5  of  those  who  voted  a  correct  ballot. 

This  act  of  Jhe  legislature  is  very  imperfectly  drawn.  Upon  casual 
reading  it  would  seem  to  be  an  imperative  direction  upon  the  town 
board  to  report  in  favor  of  teachers  who  should  continuously  serve 
in  the  town  for  2S  years  a  pension  charge  for  one-half  the  previous 
wages,  where,  upon  the  petition  of  25  taxpayers  of  the  town,  the 
question  is  submitted  to  the  taxpayers,  and  a  majority  voting  declare 
in  favor  of  such  fund.  The  obligation  would  in  that  case  become 
perpetual  upon  the  town  to  pay  all  of  its  teachers  who  served  26 
years,  for  the  remainder  of  their  lives,  though  no  longer  serving, 
for  no  method  seems  to  be  incorporated  in  the  act  for  a  termination 
of  the  effect  of  such  a  resolution  in  case  it  has  the  application  sug- 
gested. The  consequences  of  such  a  construction  would  be  too  far- 
I'eaching  to  be  considered  as  within  the  purpose  of  the  legislature. 
Adopting,  however,  a  more  limited  view  to  the  act,  as  referring  to 
teachers  who  at  the  time  of  its  passage  had  served  faithfully  for 
aver  a  quarter  of  a  century,  and  who  were  known  to  the  taxpayers 
as  having  completed  such  term  of  service,  and  whose  special  merits 
or  physical  disabilities,  by  accident  or  the  impairment  of  age  con- 
tracted during  public  service,  disqualified  them  from  earning  a  de- 
cent livelihood,  the  purposes  of  the  act  are  beneficent,  and  might  well 
.appeal  graciously  to  those  who  had  to  sustain  the  burden  of  a  pen- 
sion fund.  Applying  this  construction,  the  relator  is  not  entitled, 
for  she  had  not  served  25  years  as  a  teacher  in  the  town  at  tiie  time 
■of  the  passage  of  the  act. 

Again,  it  is  apparent  that  the  statute  does  not,  in  its  fair  construc- 
tion, authorize  the  imposition  of  a  burden  for  all  time  upon  a  notice 
addressed  to  the  taxpayers,  asking  them  to  vote  simply  on  a  benefl- 
■cial  pension  provision  for  one  designated  public  servant,  whose 
merits  entitled  him  to  favorable  consideration.  Hence,  the  general 
resolution,  being  upon  the  request  of  the  petition  and  the  town 
board  to  vote  a  pension  for  William  H.  Phillips,  went  far  beyond 
the  power  of  254  taxpayers  of  the  town  to  impose  as  a  general  fiscal 
obligation  for  all  teachers  serving  a  quarter  of  a  century. 

It  is  apparent,  also,  that  the  law  designed  publication  of  the  pro- 
posed presentation  of  the  proposition  in  a.  newspaper  printed  in  the 
town,  and  intended  the  posting  of  printed  notices  in  place  thereof 
only  where  no  newspaper  was  published  in  such  town. 

The  town  board  would  not  be  justified  in  doing  any  act  providing 
for  the  payment  of  a  pension  to  the  relator  under  the  proposition 
voted  upon  in  1806  in  the  town  of  Plattsburg.  Tii.e  application  for 
A  writ  of  mandamus  is  therefore  denied. 

Application  denied. 
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SMITH  T.  NEW  YORK  CBNT.  &  H.  B.  B.  CO. 

(Supreme  Court,  Special  Term,  Onondaga  County.  NoTerober,  1890.) 

OOKFVLBORT  RSPBBBNOS. 

An  action  brought  to  recover  for  2,364  houra  of  labor  claimed  to  have  been 
rendered  by  a  brakeman  to  a  railroad  company  In  excess  of  work  days  of 
10  hours  each  within  12  coDBecutlve  hours,  and  performed  at  different  times 
during  a  period  of  7  years,  will  be  referred,  on  motion  of  defendant,  un- 
der Code  Civ.  Proc.  {  1013,  providing  for  a  compulsory  ref^nce  where  the 
trial  will  require  the  examination  of  a  long  account,  and  will  not  require 
the  decision  of  difBcuIt  questions  of  law. 

Action  by  William  E.  Smith  against  the  New  York  Oentral  ft 
HndfiOD  Biver  Railroad  Company.  Defendant  moved  for  a  com- 
pnlBory  refer^ce.   Motion  granted. 

Alexander  H.  Ck>wie,  for  the  motion. 
IVank  C.  Sargent,  opposed. 

HISCOOK,  J.  I  see  no  good  reason  why  this  motion  shonld  not 
or  cannot  be  granted.  The  action  is  brought  mider  chapter  711, 
Laws  1892,  and  chapter  415,  Lawa  1897,  to  recover  for  2,364  hoora  of 
labor  claimed  to  have  been  performed  by  plaintiff  for  d^endaot  in 
excess  of  work  days  of  10  hours  each  within  12  consecative  hours. 
The  extra  services  are  claimed  to  have  been  perfortned  by  plaintift 
as  freight  brakeman  and  conductor  upon  defendant's  road  during  the 
period  extending  from  January  15, 1892,  to  April  2, 1899.  Their  per- 
formance is  denied  by  defendant's  answer.  The  sole  and  direct  ob- 
ject of  the  action  is  to  recover  for  these  alleged  services.  It  is  true 
that,  in  order  to  do  this,  plaintiff  will  be  comi>elled  to  establish,  in 
addition  to  their  performance,  certain  other  things, — as  that  he  was 
not  working  under  a  mileage  syst^  permitted  by  the  atatate,  and 
that  his  work  of  extra  hours  was  not  due  to  unavoidable  accident,, 
etc.  But  these  facts  will  be  proved,  if  at  all,  to  enable  him  to  re- 
cover upon  his  alleged  claim  and  cause  of  action,  which  is  2,364 
hours'  work.  The  action  involves  that  account  as  its  direct  and 
substantial  issue.  In  this  respect  it  differs  from  0.  &  C.  Electric 
Co.  V.  Walker  Co.,  35  App.  Div.  426,  54  N.  Y.  Supp.  810,  cited  by  plain- 
tiff in  opposition  to  this  motion.  In  that  case  it  was  specifically  hdd. 
in  denying  a  similar  motion,  that  no  account  was  the  direct  object 
of  the  action;  that,  if  any  was  involved,  it  was  collaterally  and  in- 
cidentally. The  action  at  bar  seems  to  present,  in  respect  to  this 
motion,  the  familiar  features  of  a  referable  action  upon  an  account 
for  services,  and  of  which  an  illustration  is  found  in  Nicoll  v.  Haas, 
5  App.  Div.  206,  39  N.  Y.  Supp.  205.  The  trial  will  not  involve  the 
decision  of  any  difficult  questions  of  law.  It  would  appear  that  such 
questions  would  be  simple  enough.  The  main  controversy  will  ap- 
parently be  over  questions  of  fact.  There  is  no  doubt  as  to  the  ad- 
visability of  a  reference.  While  there  may  not  be  as  many  items  as 
there  are  hours  of  extra  service  claimed,  it  cannot  be  otherwise 
than  that  there  will  be  a  great  number  of  items,  extending  over  a 
long  period  of  time.  It  wonld  be  practically  impossible  for  a  Jntj 
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to  diBtinguish  and  intelligently  pasB  upon  them.  The  motioa  is 
granted,  with  f  10  costs  of  motion  to  abide  event. 
Motion  granted,  with  f  10  costs  to  abide  event. 


(29  Misc.  Rep.  400.) 

SOLBL  AMBBIOA  VATIFERES  JBRUSALBM  T.  ELIACH  et  al. 

(SvpTeme  Court.  Spedal  Term,  New  Yotk  County.  November,  1889^ 

1.  CoMBPiRAOT— Pleadings— Dbuurrbr. 

A  compIalDt  alleging  for  a  cause  of  action  damages  resulting  from  a  coa- 
Bpiracy  on  the  part  of  defendants  In  the  libeling  and  slandering  of  plain- 
tiff, and  the  unlawful  taking  of  certain  of  Its  property,  1b  not  demurrable 
because  of  Improperly  uniting  causes  of  action. 

2.  Sahr. 

A  complaint  which,  for  a  cause  of  action,  alleged  a  conspiracy  the  do^ 
Ing  of  certain  acts  which  resulted  In  damage  to  plalntlET,  is  demurrable, 
since  a  conspiracy  to  do  certain  things,  the  doing  «f  which  caused  damage, 
does  not  of  Itself  constitute  a  cause  of  action  upon  which  a  recovery  can 
be  had. 

Action  hy  the  Kolel  America  Vatiferes  Jerusalem  against  Solo- 
mon J.  Eliach  and  others.   Demnrrer  to  complaint  snstained. 

M.  R.  Rittenberg  and  H.  Seymour  Eisman,  for  plaintiff. 
Harold  2«'athan,  for  defendants. 

BEEEHAN,  J.  The  defendants  have  demurred  to  the  complaint 
on  two  grounds:  (1)  That  causes  of  action  have  been  improperly 
united;  (2)  that  the  complaint  does  not  state  facts  sufQcient  to  con- 
stitute a  cause  of  action.  The  first  ground  is  not  tenable.  The 
theory  of  the  plaintiff  is  that  it  has  stated  and  counts  upon  a  single 
cause  of  action  for  a  single  tort,  and  that  the  facts  set  forth  in  the 
complaint,  which  the  defradants  contend  exhibit  a  statement  of 
several  causes  of  action,  are  alleged  as,  and  in  fact  constitute  the 
elements  of,  the  single  wrong  for  which  a  recovery  is  sought.  It 
is  manifest,  upon  an  inspection  of  the  pleading,  that  such  was  the 
intention  ot  its  framer,  especially  as,  with  one  possible  exception, 
the  complaint  does  not  contain  aH  of  the  allegations  essential  to  a 
complete  statement  of  any  of  the  alleged  causes  of  action  which 
are  referred  to  in  the  demurrer  as  being  improperly  united.  Under 
such  circumstances  the  court  will  not  adopt  a  construction  of  the 
pleading  which  would  impute  to  the  plaintiff  an  intention  to  plead 
separate  causes  of  action,  unless,  by  reason  of  other  circumstances, 
which  are  not  found  in  this  case,  such  a  conclusion  is  unavoidable. 
Treating  the  comi^aint,  then,  as  one  intended  to  set  forth  a  single 
cause  of  action,  the  question  arises,  under  the  second  ground  of  de- 
mnrrer, whether  it  is  sustainable.  Briefly  stated,  the  complaint  al- 
leges the  following  facts:  That  the  plaintiff  and  the  defendant  the 
Auxiliary  Belief  Branch  of  the  Bussian  and  Polish  Jewish  Central 
Committee  of  Jerusalem  are  membership  corporations  organized  un- 
der the  laws  of  this  state  for  the  purpose  of  accomplishing  the  same 
object,  namely,  to  assist  indigent  Hebrews,  especially  those  resident 
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in  Jerosalem  and  Palestine,  by  meana  of  dues  and  donatiooB,  to  be 
collected  for  that  pnrpoae,  and  forwarded  to  an  oi^ganization  estab- 
lished in  Jerusalem,  to  be  by  it  applied  to  the  porposes  for  iriiidi 
such  moneys  were  collected.  Another  of  the  objects  for  which  rach 
coi-porations  were  organized  is  to  encourage  and  assist  Zionistic 
movements  and  pilgrimages  to  Jerusalem,  and  genially  ameliorate 
,  the  condition  of  poor  Hebrews  in  said  places.  It  is  stated  that  three 
of  the  defendants  are  members  or  officers  of  the  defendant  corpora- 
tion, and  that  the  three  other  defendants  are  engaged  as  co-part- 
ners in  the  publication  and  circulation  of  certain  newspap^  tber^ 
mentioned,  which  are  said  to  be  generally  circulated  among  the  Bos- 
sian  and  Polish  Jews  in  this  city,  and  to  be  of  great  influence  and 
authority  with  such  people.  It  is  then  alleged  that  about  18  months 
before  the  commencement  of  this  suit  all  of  the  defendants  "entered 
into  a  conspiracy  for  the  purpose,  scheme,  and  design  of  fraudu- 
lently and  feloniously  reducing  the  collections  and  donations  made  to 
the  plaintiff  by  the  'Russian  and  Polish  Jews  of  the  city  of  New 
York,  and  more  generally  of  the  United  States  of  America,  and  of 
diverting  the  moneys  formerly  collected  by  the  plaintiff  to  the  nee 
and  benefit  of  themselves,  and  particularly  of  the  defendant  the 
Auxiliary  Relief  Branch  of  the  Russian  and  Polish  Jewish  Central 
Committee  of  Jerusalem."  Immediately  following  this  allegation  are 
several  paragraphs  containing  specifications  of  particular  acts,  which 
it  is  claimed  were  done  by  the  defendants  ''in  furtherance  and  in 
pursuance  of  said  purpose,  scheme,  and  design."  The  first  ia  that 
the  defendants  attempted  to  decrease  the  membership  of  the  jdaintiff 
by  offering  to  its  members  what  are  stated  to  be  "certain  rewards 
and  bribes,"  in  order  to  induce  them  to  abandon  the  plaintiff,  and 
ally  themselves  with  the  def^dant  corporation.  It  may  be  said  ia 
passing  that  there  is  nothing  whatsoever  in  the  conq^aint  to  show 
any  loss  of  membership  on  the  part  of  the  plaintiff,  or  that  any  of 
such  attempts  were  in  any  way  whatsoever  successful.  It  is  next 
stated  that  the  defendants  caused  to  be  published  and  circulated, 
through  the  newspapers  above  referred  to,  certain  articles  concern- 
ing the  plaintiff,  the  contents  of  which  afe  set  forth,  which  may  be 
assumed  to  be  libelous  in  their  character,  and  which  the  plaintiff 
alleges  "were  calculated  to  and  did  injure  the  plaintiff  seriou^, 
and  were  by  ttie  defendants  pablished  and  circulated  fOT  the  purpose 
of  effecting  such  serious  injury."  l^e  next  charge  of  misconduct 
is  that  among  the  methods  adopted  by  the  plaintiff  for  the  purpose 
of  carrying  out  its  objects  was  the  placing  in  certain  stores  and 
houses  of  small  collection  boxes,  bearing  upon  them  certain  Hebrew 
words,  the  translation  of  which  is  not  given,  but  which  are  stated 
to  be  of  peculiar  significance  to  religious  and  devout  Russian  and 
Polish  Hebrews;  and  that,  in  pursuance  of  said  "conspiracy,  scheme, 
and  design,"  the  defendants  destroyed,  or  caused  said  boxes  to  be 
destroyed,  and  "fraudulently  and  feloniously^'  appropriated  therefrom 
to  their  own  use  and  benefit  the  money  contained  therein.  It  is 
next  charged  that  the  defendants  caused  to  be  circulated  in  the 
newspapers  above  mentioned  "articles  to  the  effect,  and  which  mali- 
ciously and  wantonly  stated,  that  the  plaintiff  and  its  officers  were 
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in  discredit  and  disfavor  with  the  parent  organisation  of  the  Jewish 

uuthorities  in  Palestine."  What  these  articles  contained  is  not  oth- 
erwise set  forth  in  the  complaint,  but  it  is  alleged  that  they  were 
false,  to  the  knowledge  of  the  defendants,  and  were  maliciously  and 
wantonly  made  for  the  purpose  of  injuring  the  plaintiff.  The  next 
and  last  charge  is  that  the  defendants  maliciously  and  wantonly 
stated  that  a  certain  recommendation  of  the  plaintiff  and  its  aims 
and  purposes,  which  had  been  given  by.  certain  rabbis  of  great  au- 
thority with  the  BuBsian  and  Polish  Jews  in  the  city  of  New  York, 
was  a  forgery  in  every  particular.  A  general  allegation  is  then  made 
that  by  reason  of  the  premises  the  plaintiff  has  been  damaged  in 
the  sum  of  ?oO,000.  It  is  difficult  to  escape  the  conclusion  that  the 
plaintiff  rested  in  the  belief  that  a  conspiracy  to  do  certain  things, 
the  doing  of  which  caused  damage  to  the  plaintiff,  constituted  of 
itself  a  cause  of  action  upon  which  a  recovery  could  be  had.  Such 
a  view,  however,  is  a  mistaken  one.  It  is  well  settled  that  an  ac- 
tionable wrong  must  have  been  committed;  and  where  it  has  been 
perpetrated  by  several  persons,  who  are  joined  as  defendants  in 
the  action,  a  conspiracy  between  them  to  accomplish  the  wrongful 
act  may  be  shown,  in  order  to  enaUe  the  plaintiff  to  give  in  evidence 
the  declarations  of  any  one  or  more  of  the  defendants  against  the 
others,  made  while  engaged  in  furthering  the  common  object,  or  for 
the  purpose  of  connecting  each  defendant  as  an  actor  in  the  com- 
mission of  the  wrongful  act.  Lee  v.  Kendall,  56  Hun,  610,  11  N.  Y. 
Supp.  131;  Brackett  v.  Griswold,  112  N.  Y.  454,  20  N.  E.  376.  In 
the  case  la«t  cited,  Judge  Andrews  says  (page  467,  112  K.  Y.,  and 
page  379,  20  E.): 

"But  a  mere  conspiracy  to  commit  a  fraud  Is  never  o(  Itself  a  cause  of  ac- 
tion, and  'an  allegation  of  conspiracr  may  be  wboUy  disregarded,  and  a  re* 
covery  had,  irrespective  of  such  allegation,  in  case  the  plaintiff  Is  able  otber- 

wlse  to  shovr  the  guilty  partieipatlou  of  the  defendaut.  In  other  words^  the 
principles  which  govern  an  action  for  fraud  and  deceit  are  the  same,  whether 
the  fraud  Is  alleped  to  have  originated  In  a  conspiracy,  or  to  have  been  solely 
committed  by  a  defendant  without  aid  or  co-operation.  Whenever  it  becomes 
necessary  to  prove  a  conspiracy  In  order  to  connect  the  defendant  with  the 
fraud,  no  aveinieut  of  the  conspiracy  need  be  made  In  the  pleadings  to  oitltle 
It  to  be  proved." 

The  principle  is,  I  think,  a  general  one,  applicable  to  all  actionable 
wrongs.  In  considering,  then,  whether  a  cause  of  action  has  been 
stated,  the  allegation  of  conspiracy  is  of  importance  only  in  so  far 
as  it  shows  the  participation  of  all  of  the  defendants  in  the  wrongful 
act  which  was  done  to  the  injurj'  of  the  plaintiff.  That  act  is  the 
foundation  of  the  cause  of  action,  and  it  is  the  damages  resulting 
therefrom  which  measure  the  extent  of  the  plaintiff's  recovery.  The 
question,  then,  which  is  here  presented,  is  whether  the  complaint 
shows  a  single,  indivisible  wrong,  for  which  an  action  will  lie,  or 
merely  an  aggregation  of  certain  tortious  acts,  for  each  of  whi<^  a 
separate  action  will  lie  for  the  recovery  of  the  damages  flowing 
therefrom.  I  am  inclined  to  take  the  latter  view.  All  the  plaintiff 
shows  is  that  certain  property  belonging  to  it  has  been  unlawfully 
converted  by  the  defendants  to  their  own  use,  and  that  it  has  been 
libeled  and  slandered  by  said  defendants.  These  are  the  wrongful 
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acts  which  have  caused  whatever  damages  the  plaintiff  has  Buffered, 
and  redress  for  such  injuries  should  be  sons^t  in  actions  ai^>ro- 
priately  brought  for  that  purpose.  Thare  are  no  allegations  diow- 
ing  any  special  or  peculiar  damages  for  which  adequate  satisfaction 
could  not  thus  be  obtained.  The  complaint  really  seems  to  rest 
upon  the  theor}-  that,  because  of  the  so-called  "conspiracy"  of  the 
defendants,  the  aggregate  of  the  several  torts  alleged  constitutes  a 
single  tort,  for  which  all  ofrthe  damages  resulting  from  the  several 
acts  complained  of  may  be  recovered  in  this  action.  It  seems  to  me 
that  this  theory  is  untenable,  and,  if  sustained,  would  be  quite  mis- 
chievoas  in  its  results.  It  would  make  it  possible  to,  in  effect,  unite 
in  one  complaint  causes  of  action  which  the  law  declares  may  not 
be  joined  in  one  action,  and  to  ignore  methods  of  pleading  and  other 
rules  concerning  the  trial  of  the  issues  which  it  would  be  necessary 
to  follow  if  separate  actions  for  each  wrong  were  instituted.  The 
learned  counsel  for  the  plaintiff  lays  great  stress  upon  the  case  of 
Rich  V.  Railroad  Co.,  87  N.  Y.  382,  as  in  some  way  sustaining  the 
theory  of  his  action.  That  case  was  a  very  peculiar  one,  and  radi- 
cally different  in  its  facts  from  the  case  at  the  bar.  While  it  under- 
wit a  most  elaborate  discnssion  in  the  court  of  appeals,  all  that 
was  really  determined  by  it  was  that  certain  evidence  which  luid 
been  excluded  in  the  course  of  the  trial  was  gennane  to  the  allega- 
tions set  forth  in  the  complaint,  and  should  have  been  admitted: 
the  court  holding  that  the  proof  offered  could  not  be  excluded  simply 
because  the  complaint,  as  a  whole,  did  not  set  forth  a  cause  of  action, 
where  that  point  had  not  been  raised  either  by  demurrer  or  by  mo- 
tion on  the  trial.  In  fact,  the  sufficiency  of  the  complaint  was  con- 
ceded by  defendant's  counsel,  and  the  court  of  appeals  therefore 
considered  that  the  question  was  not  an  open  one.  Th&  closing 
words  of  the  opinion  are  significant.   Judge  Finch  says  (page  400): 

"We  are  not  concemed  with  the  question  of  the  wisdom  of  the  ylalntifTs 
choice  of  his  form  of  action,  or  of  what  may  result  If  the  cause  of  action 
pleaded  as  a  tort  shall  be  hereafter  assailed.  Instead  of  Its  suffidency  being 
conceded.   *   *   *   He  Is  entitled  to  prove  his  cause  of  action  If  he  can." 

The  case  certainly  cannot  be  considered  as  offering  any  material 
support  to  the  plaintiff's  contention  here.  In  the  case  of  Dueber 
Watchcase  Mfg.  Co.  v.  E,  Howard  Watch  &  Clock  Co.,  3  Misc.  Eep. 
582,  24  K.  Y.  Bnpp.  647,  which  has  also  been  referred  to,  there  w^ 
bnt  one  wrongful  act  shown  which  affected  the  plaintiff,  namely,  the 
alienation  of  its  customers  by  threats  on  the  part  of  the  defendant 
of  a  refusal  to  deal  with  them  if  they  continued  to  do  any  business 
with  the  plaintiff,  the  object  of  sucli  threats  being  to  destroy  the 
business  of  the  plaintiff  because  of  its  refusal  to  enter  into  a  com- 
bination with  the  defendant  to  create  a  monopoly  in  the  bnsineas 
in  which  both  were  engaged. 

For  the  reasons  which  I  have  given,  I  am  of  the  opinion  that  the 
complaint  herein  does  not  state  facts  sufficient  to  constitute  a  caose 
of  action,  and  that  the  demurrer  on  that  ground  must  be  sustained. 
If  the  plaintiff  has  suffered  damage  from  the  various  wrongful  acts 
indicated  in  the  complaint,  it  should  seek  redress  in  actions  appro- 
priately Iffought  for  such  purpose.   The  demurrer  is  sustained  on 


the  second  gronnd  therein  stated,  with  costs,  but  with  the  nsual  leave 
to  amend  on  payment  of  costs. 

Demurrer  sustained,  with  costs,  with  leave  to  amend  on  payment 
of  coats. 


(29  Misc.  Rep.  .511.) 

HASSABD  V.  UNITBD  STATBS  OF  MEXICO  et  bL 
(Snpreme  Court,  Appellate  Division,  First  Department  December  8,  1889.) 

1>  BTATB  COnRTS— FORBIGir  &TATE— JOBISDICTION. 

state  courts  bare  no  Jurimllctlon  of  an  action  against  a  foreign  nrerelgn 
state  or  a  political  subdivision  thereof. 
>L  FOBBIQN  State— Attachment— Vacation. 

Though  Code  Clr.  Proc.  I  does  not  provide  that  an  attachment 
acalnst  a  foreign  state  may  he  vacated  on  motion  of  a  United  States  attor- 
ney, the  comt  wIU  vacate  sncb  an  attachment  on  Us  motion,  though  he 
expressly  disclaimed  any  authority  to  appear  tor  the  attachment  d^ end- 
ant,  and  appears  merely  as  a  friend  of  the  court,  since  the  court  has  no 
jurisdiction  of  such  an  action,  and  It  Is  absolutely  void. 

Appeal  from  special  term,  New  York  county. 

Attachment  action  by  John  O.  Bassard  against  the  United  States 
of  Mexico  and  others.  From  an  order  vacating  the  attachment, 
plaintiff  appeals.  Affirmed. 

The  following  is  the  opinion  of  the  conrt  below  (BOOKSTAV- 
ER,  J.): 

This  motion  Is  made  by  the  United  States  attorney  for  the  Southern  district 
of  New  York,  mider  instructions  from  the  attorney  general  of  the  United 
States,  to  vacate  an  attachment  obtained  by  the  plaintiff  agahut  the  defend- 
ants, and  to  dismiss  the  complaint,  upon  the  ground  that  this  court  has  no 
Jnrisdiction  of  the  subject-matter.  The  action  Is  against  the  republic  of  Mex- 
ico and  states  of  Tamaullpas  and  San  Luis  Potosl,  the  latter  two  being  subordi- 
nate divisions  of  the  former.  The  amount  claimed  Is  $3,075,000.  with  interest 
at  7  per  cent  from  September  1,  which  Is  alleged  to  be  the  sum  due  upon 
3,076  lionds  of  the  amount  of  $1,000  eacli.  Issued  by  the  defendants  on  or  about 
July  4,  1866.  The  United  States  district  attorney  disclaims  appearing  by 
any  authorl^  from  the  defendants,  but  only  on  Instructions  from  the  attorney 
general,  and  as  amicus  curiee,  to  call  the  attention  of  the  court  to  Its  want  of 
Jorisdictlon  In  the  premises.  Tliat  the  court  is  without  Jurisdiction  seems  to  be 
a  proposition  beyond  ■erious  dispute.  The  prlnd^  defendant  is  an  independ- 
ent sovereign  nation,  having  treaty  relations  with  this  country,  and  the  other 
defendants  are  subordinate  divisions  thereof.  It  Is  an  axiom  of  international 
law  of  long-established  and  general  recognition  that  a  soverelsm  state  cannot 
l)e  sued  in  its  own  courts,  or  in  any  other,  without  its  consent  and  permission. 
For  applications  of  this  doctrine,  see  The  Exchange  v.  McFaddon,  7  Cranch, 
116,  3  L.  Ed.  287;  Manning  v.  State  of  N'lcarngua.  14  How,  Prac.  517;  Beers 
V.  Arkansas.  20  How.  627,  15  L.  Ed.  »91.  This  principle  extends  ao  far  that 
a  sovereign  state,  by  coming  Into  court  as  a  suitor,  does  not  thereby  abandon 
its  sovereignty,  and  subject  Itself  to  an  affirmative  Judgment  upon  a  counter- 
claim. People  V.  Dennlson.  84  N.  Y.  272;  U.  S.  v.  Eckford,  6  Wall.  41H).  18 
U.  Ki.  020.  So  far  as  this  doctrine  Is  applied  to  foreign  powers,  it  Is  obviously 
based  upon  soimd  considerations  of  international  comity  and  peace,  and  It  Is 
Blgaificant  that  this  country  is  so  solicitous  on  this  point  that  It  has  by  its 
constitution  (article  8,  S  2,  snbd.  2)  conferred  upon  Its  highest  Judicial  tribunal 
original  Jurisdiction  in  all  cases  affecting  amba^'sndors  or  other  public  ministers 
and  consuls;  and  by  section  687  of  the  Revised  Statutes  of  the  United  States 
that  jurisdiction  is  made  exclusive,  and  is  extended  even  to  domestics  or  do- 
mestic servaats  of  such  fbreign  representatives.  That  state  courts  scrupulously 
xeoogttise  their  own  lack  of  jurisdiction  Is  Illustrated  In  Valarlno  v.  Thompson, 


940  61  KBW  YORK  SUFPLEHENT  f^OpL  Gt 

and  W  Nflv  York  State  Bepoitar. 

7  N.  T.  576,  whore  tt  was  held  that  the  exemption  was  a  prlTlIege.  not  of  tbe 
representatlre,  bat  of  hie  sovereign,  and  that  he  could  not  waive  It  It  was 
also  there  stated  that  the  court  will  put  a  stop  to  the  proceedings  at  any  sUpe 
on  its  being  shown  that  they  have  do  Jurisdiction.  So  far  as  Jurisdiction  i« 
concerned,  there  Is  no  difference  between  suits  against  a  sovereign  directly  and 
suits  against  its  property.  Stanley  t.  Schwalby,  147  U.  S.  508,  13  Sup.  Ct.  41S. 
37  L.  Ed.  259;  U.  S.  v.  Lee,  100  U.  S.  1»6.  1  Sup.  Ct.  240,  27  L.  Ed.  171. 

The  ptfllntlffa  attorney  strenuously  combats  the  right  of  the  district  attom«7 
to  Intervene,  and  points  out  that  section  GS2  of  the  Code  provides  expressly  the 
only  methods  by  which  a  motion  to  vacate  an  attachment  can  be  made,  and 
that  the  district  attorney  has  no  standing  under  these  provisions.  The  Canlt 
of  this  argument  lies  In  the  fact  that  section  682  makes  no  provision  for  vacat- 
ing an  attachment  of  this  kind,  because  the  legislators  never  contemplated  the 
Issuance  of  such  an  attachment.  Properly  speaking,  this  Is  not  a  proceed- 
ing to  vacate  a  thing  that  ever  had  validity,  but  rather  to  revoke  what  was  the 
result  of  an  Inadvertence  in  an  ex  parte  proceeding,  and  a  nolUly  ab  Initio,  and 
to  set  the  court  right  on  Its  own  records  and  In  the  eyea  of  the  world.  The 
motion  should  be  granted. 

Motion  granted. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BARRE/TT,  BUMSEY, 
McLAnGHLIN,  and  INORABAH,  JJ. 

F.  Bien,  for  appellant. 

E.  E.  Baldwin,  for  reapondenta. 

PER  CURIAM.  Order  affirmed,  with  f  10  coats  and  diBboraemeits, 
on  opinion  of  the  coart  below. 


(•_>»  JIIsc.  Rep.  475.) 

MAYER  T.  MOOBE  et  al. 
(Supreme  Court,  Special  Term,  New  Tork  Ooimty,  November,  1899.) 

UOItTaAGBB— ASSIOHMKNT  (TP  JUDOHENT. 

Where  a  mortgagee,  foreclosin};  her  first  mortgage,  also  held  a -second 
mortgage,  which  she  alleged  was  destroyed,  the  holder  of  a  third  mortgage 
was  entitled  to  an  assignment  of  her  Judgment  of  foreclosure,  on  executing 
to  her  an  agreement  to  pay  the  amount  due  on  the  second  mortgage  wheo- 
ever  she.  In  an  appropriate  proceeding,  shonld  establish  her  right  to  collet 
the  amount  due  thereon. 

Suit  by  Alice  Mayer  against  Ida  E.  Moore  and  others  to  foreclose 
a  mortgage.  Motion  by  the  Lawyers'  Surety  Company,  jnnior  mort 
gagee,  to  require  plaintiff  to  assign  her  judgment  of  foreclosure  and 

sale  to  it.  Granted. 

Marx  &  Mayor,  for  plaintiff. 

Norwood  &  Dilley,  for  defendant  Lawyers'  Surety  Co. 

SCOTT,  J,   The  plaintiff,  being  the  owner  of  a  second  mortgage 

upon  certain  property,  has  prosecuted  this  action  of  foreclosure 
to  judgment.  The  plaintiff  is  also  mortgagee  of  record  of  a  third 
mortgage  upon  the  same  pror)erty.  The  defendant,  the  Lawyers" 
Surety  Company,  holds  a  fourth  mortgage,  and  now  moves  that 
plaintiff  be  required  to  assign  to  it  the  judgment  of  foreclosure  and 
sale  in  this  action  upon  payment  of  the  principal  sum  due,  with  in- 
terest and  costs,  and  whatever  expenses  may  have  been  incurred 
since  the  entry  of  judgment  Were  it  not  for  the  existence  of  the 
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intermediate  mortgage  held  by  plaintiff,  the  motion  would  be  granted 
as  a  matter  of  course.  The  plaintiff,  however,  insists  that  she  is 
entitled  to  require  of  the  surety  company  that  it  purchase,  not  only 
the  judgment  of  foreclosure  of  the  second  mortgage,  but  also  the 
third  or  intermediate  mortgage,  or  at  least  undertime  to  pay  off  or 
take  an  assignment  of  that  mortgage.  It  is  obvious  that,  if  the 
plaintiff  be  required  to  assign  to  the  surety  company  her  judgment  of 
foreclosure  of  the  second  mortgage  for  the  protection  of  the  fourth 
mortgage,  jshe  would  have  the  rig^t,  as  holder  of  the  third  or  inter- 
mediate niortgage,  to  at  once  turn  around  and  require  the  surety 
CKmipony  to  reassign  the  judgment  to  her  tor  the  |Hrotectiou  of  her 
third  mortgage;  it  being  the  superior  lien  to  the  mortgage  held  by 
the  company.  Of  course,  this  circuity  of  action  will  not  be  required 
where  the  same  result  can  be  arrjved  at  directly  by  requiring,  as 
a  condition  of  the  assignment  of  the  judgment  to  the  fourth  mort- 
gagee, that  proper  provision  be  made  to  secure  the  third  mortgagee. 
It  is  conceded  by  the  surety  company  that  if  the  plaintiff  had  elected 
to  foreclose  both  her  mortgages  in  a  single  action,  as  she  might 
have  done,  it  would  have  had  to  take  an  assignment  of  both  mort- 
gages, or  of  the  judgment  upon  them.  She  was  under  no  obligation, 
however,  to  include  both  mortgages  in  a  sin^rle  action,  and  should 
not  be  put  in  any  worse  position  by  reason  of  having  omitted  to  do 
so  than  she  would  have  been  if  she  had  done  so.  The  plaintiff  as- 
serts that  the  value  of  the  property  is  barely  enough  to  pay  her  judg- 
ment and  her  third  mortgage  if  the  property  be  sold  immediately, 
but,  if  the  sale  is  indefinitely  postponed,  she  fears  that  it  may  ulti- 
mately prove  to  be  insufiScient.  So  long  as  she  controls  the  judg- 
ment upon  the  third  mortgage,  she  can  sell  whenever  she  thinks  the 
property  wiU  bring  enough  to  pay  her  two  liens,  while,  if  the  judg- 
ment be  assigned,  she  will  have  no  control  over  the  question  as 
to  the  time  of  sale.  If  there  were  no  question  as  to  her  title  to 
the  intermediate  mortgage,  it  would  be  proper  to  provide,  as  a  con- 
dition of  the  assignment  of  the  judgment,  that  the  surety  company 
take  an  assignment  of  the  third  mortgage  as  well.  It  seems,  how- 
ever, that  the  bond  and  mortgage  have  been  destroyed  by  fire;  and 
the  surety  company  professes  ignorance  as  to  whether  or  not  the 
plaintiff  really  owns  it,  and  could  make  a  valid  assignment  thereof. 
The  plaintiff  expresses  herself  as  entirely  satisfied  of  the  responai- 
biU^  of  the  surety  company.  The  motion  will  therefore  be  granted 
upon  condition  that  the  Lawyers*  Surety  Company  ececute  and  deliver 
to  the  plaintiff  an  undertaking  or  agreement,  witiiout  sureties,  to 
pay  the  amount  due  upon  the  third  mortgage,  with  interest  and 
costs,  whenever  the  plaintiff,  in  an  action  for  the  foreclosure  of  her 
third  mortgage,  or  in  any  other  appropriate  action  or  proceeding, 
shall  have  eetablished  her  right  to  collect  the  amount  dne  npon  said 
mortgage,  and  upon  payment  to  plaintiff  of  |10  costs.  Ordered  ac- 
cordingly. 
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OERMANIA  LIFE  INS.  CO.  T.  POWELL. 

(Supreme  Court,  Special  Term,  New  York  County.   NoYember,  1888.) 

1.  MoBTOAaBs—FoBECLoenRB—TBiAL— Motion  foe  Prepebknce— Noticb. 

Code  Civ.  Proc  S  703,  requiring  notice  of  motion  for  preference  to  be 
serred  with  the  notice  of  trial,  does  not  apply  to  motions  for  ^fereoce, 
addressed  to  tbe  discretion  of  the  court,  under  rule  10  of  the  special  term 
rules,  providing  that  in  actions  to  foreclose  mortgages  either  party  may, 
on  two  days'  notice,  move  to  have  tbe  case  placed  on  the  pretecied  calen- 
dar. 

2.  NoTicB  OF  Triait-Sebvioe  bt  Hail. 

An  objection  that  a  notice  of  trial  was  serred  by  mail  without  sofll- 
dent  postage  Is  waived  by  accepting  the  notice  and  falliog  to  return  it. 
&  Same— TiHE. 

Under  Code  OIv.  Proc.  I  796,  requiring  double  time  when  a  paper  is 
served  by  mail,  a  notice  of  trial  so  served  does  not  require  douUe  the  time 
specified  in  section  877,  requiring  such  notices  to  be  served  14  days  before 
the  term,  since  section  788  excepts  such  notices,  and  provides  that  th^ 
may  be  served  by  mall  16  days  before  tbe  term. 

Action  hy  the  Germania  Life  Insnrance  Company  against  Meniy 
W.  PowelL  Motion  for  preference.  Granted. 

Shipman,  larocqne  &  Oioate  (I.  Washburn,  of  counsel),  for  the  mo- 
tion. 

Bernard  J.  Kelly,  opposed. 

GILDERSLEEVE,  J.  T^ie  action  is  to  foreclose  a  mortgage.  The 
motion  is  made  for  a  preference,  under  rule  10  of  the  special  term 
rules  of  this  department,  on  the  ground  that  the  trial  will  not  be  a 
protracted  one.  Objection  is  made  that  the  notice  of  motion  was 
not  served  with  the  notice  of  trial.  This  objection  is  not  tenaUe, 
for  the  provision  of  section  793  of  the  Code  requiring  the  notice  of 
motion  for  a  preference  to  be  served  with  the  notice  of  trial  does  not 
apply  to  motions,  under  rule  10,  addressed  to  the  discretion  of  the 
court.  See  Coffin  v.  McLaughlin,  24  Misc.  Rep.  107,  53  2f.  Y.  Supp. 
297.  The  second  objection  is  that  tbe  notice  of  trial  was  served  by 
mail,  without  sufficient  postage.  This  assertion  is  disputed  by  the 
plaintiff;  but,  even  if  it  be  true,  the  irregularity  was  waived  by  the 
defendant's  acceptance  of  the  notice,  and  failure  to  return  the  same. 
The  last  objection  is  that  the  notice  of  trial  was  not  served  in  time, 
as  it  was  served  by  mail,  and  therefore  required  double  the  14  days 
specified  in  section  977  of  the  Code.  There  is  no  merit  in  this  con- 
tention, as  section  798  of  the  Code  provides  that  notice  of  trial  may 
be  served  by  mail  16  days  before  the  term,  including  the  day  of  aeir- 
ice,  which  was  the  in^ctice  followed  by  tlie  plaiutifl  hnein.  Tbe 
motion  is  granted,  but  without  costs. 

Motion  granted,  without  costs. 
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<29  Misc.  Bep.  S64.) 

SMITH  T.  BRYANT. 

(Supreme  Court.  Special  Term,  New  York  County.   NoTember,  1889.) 

OOBTB— Action  fob  Rbcoveht  of  ^Ioitbt  Omlt. 

Under  Code  Civ.  Proc.  S  3228.  subd.  4,  providing  that  In  an  action  for  the 
recovery  of  money  only  the  plaintiff  shall  not  be  entitled  to  costs  unless 
be  recovers  judgment  for  f50  or  more,  and  section  3229,  providing  that, 
where  the  plaintiff  is  not  entitled  to  coats,  the  defendant  Is  entitled  to 
«OBtg  as  of  course,  It  was  error,  where  verdict  was  rendered  In  favoc  of 
defendant  on  a  counterclaim,  for  the  derk  to  refuse  to  tax  his  costs. 

Action  by  Benjamin  O.  Smith  against  Alexander  Bryant.  Motion 
tity  defendant  for  a  retaxation  of  costs.  Granted. 

Samuel  C.  Walters,  for  plaintiff. 
Taylor  &  Seymour,  for  defendant. 

SCOTT,  J.  Plaintiff  sued  in  this  court  for  the  som  of  {83.58  for 
goods  sold  and  delivered.  Defendant  admitted  not  only  the  sale  and 
delivery  of  the  goods  sued  for,  but  also  of  other  goods,  aggregating 
in  value,  including  the  goods  mentioned  in  the  complaint,  the  sum 
of  1127.41.  He  asserted,  however,  that  plaintiff  was  indebted  to 
him  for  goods  sold  and  delivered  to  the  amount  of  f  169.71,  and  he 
asks  for  a  judgment  against  the  plaintiff  for  f42,  with  interest. 
Upon  the  trial  the  defendant  succeeded,  and  a  verdict  was  rendered 
in  his  favor  for  the  sum  of  $42.  Both  parties  presented  to  the  county 
clerk  bills  of  costs  for  taxation.  The  clerk  decided  that  the  plaintiff 
was  entitled  to  costs,  and  taxed  his  bill,  refusing  to  tax  that  of  de- 
fendant. The  latter  now  moves  for  a  retaxation.  It  seems  to  be 
quite  clear  that  the  clerk  erred.  Subdivision  4  of  section  3228  of 
the  Code  of  Civil  Procedure  deals  with  actions  other  than  those 
specified  in  the  foregoing  subdivision  of  the  section,  in  which  the 
complaint  demands  judgment  for  a  sum  of  money  only.  This  action 
IB  not  one  of  those  specified  in  either  the  first,  second,  or  third  sub- 
divisions, and  the  complaint  demanded  judgment  for  a  smn  of  money 
only.  Hence  this  action  is  one  of  those  provided  for  by  snbdi< 
vision  4.  As  to  such  actions  the  subdivision  provides  that  "the  plain- 
tiff is  not  entitled  to  costs,  under  this  subdivision,  unless  he  recovers 
the  sum  of  fifty  dollars  or  more."  The  plaintiff  recovered  nothing, 
hence  he  Is  not  entitled  to  costs.  Section  3229  provides  that  the  de- 
fendant is  entitled  to  costs  of  course,  upon  the  rradering  of  final 
judgment  in  an  action  specified  in  the  last  section,  unless  the  plain- 
tiff is  entitled  to  costs  as  therein  provided.  This  was  an  action  speci- 
fied in  section  3228,  and  the  plaintiff  was  not  entitled  to  costs 
therein.  Hence,  under  section  3229,  the  defendant  was  entitled  to 
costs,  and  the  clerk  should  have  taxed  his  bill.  It  will  not  do  to 
say  that,  because  he  set  up  a  counterclaim,  and  recovered  upon  it, 
he  assumed  the  position  of  a  plaintiff,  so  far  as  affects  the  ques* 
tion  of  costs.  As  was  said  in  Peet  v.  Warth,  1  Bosw.  653:  "The 
legislature  evidently  intended  to  discourage  the  bringigg  of  actions 
for  small  claims  in  the  higher  courts."  The  defendant  brought  no 
action,  and  did  not  trouble  this  court  with  his  claim  against  plain- 
tiff until  compelled  to  do  so  in  self-defense.  The  case  cited  1^ 
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the  clerk  as  authority  for  his  action  haa  no  application.  Sherry  t. 
Oaiy,  111  N.  Y.  514,  19  N.  E.  87.  In  that  case  the  conrt  held  that 
the  plaintiff  was  entitled  to  costs,  although  he  recovered  less  than 
¥50,  because  the  several  causes  of  action  alleged  in  the  complaint 
and  in  the  counterclaim  constituted  subsiBting  accounts  between 
the  parties,  within  the  meaning  of  snbdivision  4  of  section  2863, 
Oode  Civ.  Froc.,  and,  as  they  aggregated  more  than  9400,  the  action 
could  not  have  been  tried  in  a  justice's  conrt.  Hence  Ihe  plaintiff 
was  entitled  to  costs  upon  any  recovery,  although  less  than  ^50, 
nnder  subdivision  3  of  section  3228.  But  even  in  such  a  case  the 
plaintiff  is  entitled  to  costs  only  when  judgment  is  rendered  in  his 
favor.  The  present  case  differs  from  ^erry  v.  Gary  in  two  important 
particulars.  In  the  first  place,  the  defendant,  and  not  the  plaintiffr 
has  recovered  a  verdict,  an^,  in  the  second  place,  the  cause  of  action 
alleged  in  the  complaint  and  counterclaim  aggregated  only  1297.12. 
The  clerk's  taxation  must  be  set  aside,  and  he  must  be  Erected  to 
tax  the  defendant's  bill  of  costs,  with  $10  costs  of  this  motion. 
Ordered  accordingly. 


(20  Misc.  Bep.  481.) 

MUTUAL  LIFE  INS.  GO.  V.  KBO&HLE. 
(Supreme  Conit,  Special  Term.  New  Tn-k  Ooonty.  Nov«nber,  1880.) 

JUDGM  EKT— DeP  ADLT—  VACATION. 

Fending  suit  on  a  deticlency  judgment  against  a  surety  for  a  mortgage 
debt,  plaintiff  accepted  defendant's  offer  to  pay  the  deficiency,  and  agteed 
to  convey  the  property  and  claim  for  deficiency  to  him  on  payment  of  tbe 
(daim,  "with  Interest  and  costs."  In  reply  to  a  request  for  the  amoont 
of  Interest  and  costs,  plaintiff  mentioned  tbe  pending  action,  and  the  tact 
tbat  consent  to  its  discontinuance  would  have  to  be  secured,  and  gave  the 
Items  of  coats,  Including  one  for  $75  for  this  action.  Before  expiration  of 
defendant's  time  to  answer,  a  settlement  was  made,  which  Included  costs 
of  plaintiff's  attorney  in  the  action.  On  tender  of  the  taxable  costs, 
plaintiff's  attorney  contended  that  the  term  "costs,"  In  the  contract  and 
correspondence,  included  his  fee,  and,  time  for  answer  having  expired,  lie 
entered  Judgment.  Held,  that  the  Judgment  shonld  be  vacated,  and  detand- 
ant  given  opportunity  to  answer. 

Action  by  the  Mutual  life  Insurance  Company  against  CSiarlea  J. 
£roefale.  Motion  to  vacate  and  set  aside  a  default  judgment.  Su- 
tained. 

■William  Basqnin,  Jr.,  for  plaintiff. 
Isaac  Kugelman,  for  defendant. 

SCOTT,  J.  The  defendant  gave  his  bond  as  collateral  Becnrit7  for 
the  payment  of  a  mortgage  for  |4,000  held  by  plaintiff  npon  cer- 
tain property  in  New  Jersey.  Upon  a  foreclosure  of  the  mortgage 
there  was  a  deficiency  of  $2,128.37,  for  whidi  this  action  was  brought. 
As  soon  as  the  action  was  begun,  the  defendant,  through  a  Kew  Jer- 
sey attorney,  addressed  a  letter  to  plaintiff,  offering  to  pay  lie  defi- 
ciency, interest,  and  costs,  if  plaintiff  would  convey  to  him  the  prop- 
erty covered  by  the  mortgage,  ^is  offer  was  promptly  accepted  by 
the  plaintiff,  in  a  letter  which  said,  'HI  Mr.  Kroehle  will  pay  the 
con^any  amount  of  claim,  with  interest  and  costSj  we  will  convey 
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the  property  and  claim  for  deficiency  to  him."  The  Kew  Jersey  at- 
torney thereupon  wrote  to  defendant,  asldng  the  amount  of  the  de- 
ficiency, costs,  and  interest.  This  letter  was  answered  hy  the  gentle- 
man who  acts  as  attorney  for  the  plaintiff  in  the  present  action, 
mentioning  the  fact  of  the  pendency  of  this  action  in  which  de- 
fendant had  appeared,  and  l^at  it  would  be  necessary  to  have  a 
consent  to  a  discontinnance  of  that  action.  He  gave  the  items  ot 
the  plaintifTs  claim,  including  an  item  reading^  "Costs  in  New  York 
action,  f76."  A  few  days  later,  and  before  defendant's  time  to  an- 
swer or  demur  to  the  complaint  had  expired,  a  written  contract  was 
entered  into  between  plaintiff  and  defendant,  whereby  fdaintiff  agreed 
to  reconvey  the  mortgaged  property  to  defendant  on  payment  of 
the  sum  of  $4,545  (being  the  sum  due  upon  the  mortgage,  with  in- 
terest and  costs  of  foreclosure)  on  or  before  November  8,  1899,  with 
costs  of  the  plaintiff's  attorn^  in  this  action.  On  the  appointed 
day,  defendant,  with  his  attorney,  appeared  at  plaintiff's  ofaces,  pre- 
pared to  complete  the  sale  according  to  the  terms  of  the  contnict. 
It  will  be  seen  that  the  amount  of  plaintiff's  costs  in  this  action  had 
not  been  specifically  stated  in  the  contract  of  sale,  and  defendant, 
construing  the  expression  to  mean  taxable  costs,  tendered  the  sum 
of  f  20, — an  amount  sufficieiit  to  cover  all  the  costs  that  had  accrued. 
Plaintiff's  attorney,  being  called  in,  insisted  that  the  wotd  "costs," 
as  used  in  the  contract  and  the  correspondence,  meant,  and  should 
be  construed  as  meaning,  not  only  taxable  costs,  but  a  fee  to  him- 
self, as  well,  and  stated  that  he  deemed  his  services  in  commencing 
the  action  worth  ISO,  and  that  he  would  have  chained  the  plaintiff 
that  sum  besides  his  taxable  costs.  Defendant's  attorney  demurred 
to  this  construction  of  the  contract,  and  insisted  that  under  it  his 
client  was  required  to  pay  only  taxable  costs.  Plaintiff's  attorney 
at  once  left  the  room,  and  on  the  same  day  entered  judgment,  in- 
cluding in  hie  judgment  his  costs,  which  were  taxed  at  $20.10;  such 
sum  including  prospective  disbursements  for  execution  and  satisfac- 
tion piece.  The  defendant's  time  to  answer  or  demur  in  this  action 
had  expired  between  the  date  of  the  signing  of  the  contract  and 
the  agreed  date  of  transfer  to  him  of  the  property,  and  it  was  doubt- 
less in  reliance  upon  the  contract  that  he  had  allowed  himself  to  get 
into  default.  Throughout  the  correspondence  and  in  the  contract 
there  is  no  mention  of  any  counsel  fee  to  be  paid  by  defendant. 
•Kie  only  word  used  is  "costs,"  which  has  a  well-defined,  and,  when 
applied  to  legal  proceedings,  universally  understood,  meaning;  and 
that  meaning  does  not  include  counsel  fees.  There  is,  furthermore, 
one  consideration  which  makes  it  entirely  improbable  that  the  par- 
ties to  the  contract,  in  nsing  the  word  "costs,"  intended  that  it 
should  bear  any  other  meaning  than  that  of  taxable  costs.  The  de- 
fendant had  an  absolute  right  at  any  time  before  judgment  to  a  dis- 
continuance of  the  action  against  him  upon  payment  of  the  amount 
claimed,  with  interest  and  taxable  costs  to  the  date  of  payment, 
which  is  precisely  what  he  offered  to  pay  on  November  8th.  But 
in  this  case  he  was  also  entitled  to  something  more.  His  only  obli- 
gation to  plaintiff  was  as  surety  for  the  payment  of  the  mortgage 
which  had  been  foreclosed,  and,  upon  payment  of  the  whole  amount 
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due  upon  the  mortgage,  he  waa  entitled  to  an  asaignment  of  the 
judgment  for  de^ciency  against  the  principal  debtor,  and  to  a  trans- 
fer of  the  property  mortgaged.  The  plaintiff  recognized  this  ri^t 
of  subrogation  by  ita  contract  of  October  25th,  and,  without  clear 
words  expressing  a  different  intention,  it  is  difflcult  to  believe  that 
the  plaintiff  intended  to  exact,  or  defendant  intended  to  agree  to  pay, 
a  Bum  in  excess  of  his  liability,  and  in  excess  of  the  amount  whidi 
entitled  him,  not  only  to  a  discontinuance  of  the  action,  but  an  as- 
signment of  the.  securities  held  by  plaintiff.  In  any  event,  the  de- 
fendant was  entitled  to  rely  upon  the  agreement  as  a  settlement 
of  the  plaintiff's  claim  against  him,  and  was  justified  .in  permitting 
his  time  to  answer  to  expire.  Being  ready  at  the  appointed  time  to 
fulfill  the  agreement  accordhig  to  its  terms,  if  the  plaintiff  then 
elected  to  refuse  to  perform,  or  insisted  upon  giving  to  the  agree- 
ment a  construction  not  aK«rent  from  its  language,  it  is  at  least 
reasonable  that  the  defendant  should  be  put  back  in  no  worse  posi- 
tion than  he  would  have  been  if  the  agreement  had  never  been  made. 
The  motion  to  vacate  and  set  aside  the  judgment  will  be  granted, 
with  $10  costs,  and  defendant  permitted  to  answer  or  demur  within 
10  days. 

Motion  granted,  with  |10  costs,  with  leave  to  defendant  to  answer 
or  demur  within  10  days. 


(21t  Misc.  Kep.  ."-J-I.i 

In  re  LTMAN. 

(Supreme  Court,  Special  Term,  Ontario  Comity.   November,  180B.) 

Imtoxicating  Liquors— Tax— Cancellation  of  Certificate. 

Where  the  holder  of  a  liquor  tax  certiflcate  gave  orders  to  her  employes 
not  to  sell  liquor  on  Sundays,  and  it  appears  that  sucb  sales  were  made, 
and  tlint  she  was  not  diligent  and  mttchfal  in  seeing  that  her  orders  were 
obeyed,  the  certificate  will  be  reveled. 

Proceedings  by  Henry  H.  Lyman  against  Maggie  Veeder  for  the 
revocation  and  cancellation  of  her  liquor  tax  c«^cate.  Certificate 
revoked. 

Boyal  R.  Scott,  for  petitioner. 
Huson  &  Dwelle,  for  respondent. 

WEKXER,  J.  The  petition  herdn,  after  alleging  the  f<Hrmal  facts 
relating  to  the  issuance  of  said  certificate  to  the  respondent,  pro- 
ceeds to  charge  the  respondent  with  several  distinct  violations  Gl 
the  liquor  tax  law.  The  alleged  violations  consist  in  the  sales  of 
liquors  on  each  of  four  Sundays  in  the  months  of  June  and  July, 
1S09,  by  the  bartenders,  Ackley  and  Polmenteer,  and  of  sales  of 
liquors  made  by  said  bartenders  to  one  Jesse  Hinckl^,  a  minor  un- 
der the  age  of  IS.  The  formal  allegations  of  the  petition  are  ad- 
mitted by  the  answer,  and  the  alleged  violations  of  the  liquor  tax 
law  are  denied.  The  evidence  herein  is  not  as  satisfactory  as  might 
be,  but  it  is  not  unusual  in  cases  of  this  charact^.  The  petitioner's 
case  is  made  out  by  the  evidence  of  witnesses  who  are  confessedly 
friendly  to  the  respondent,  as  the  evidence  submitted  to  the  court 
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clearlj  shows.  That  sales  of  liquor  were  made  upon  the  respondent's 
premises  upon  the  Sundays  in  question  in  the  manner  described,  and 
in  violation  of  the  provision  of  said  statute,  is  clearly  established. 
That  liquor  was  sold  to  Hinckley,  and  that  he  is  a  minor,  is  clearly 
proven.  But  it  is  also  shown  that  he  misrepresented  his  age  to 
those  who  sold  him  liquor.  The  respondent  denies  all  knowledge  of 
the  illegal  sales  referred  to,  and  testifies  to  explicit  orders  given  to 
her  hasband  and  her  employes  not  to  furnish  liquors  to  any  one  on. 
Sundays,  except  to  gnests  of  the  hotel.  In  this  testimony  the  re- 
spondent is  corroborated  by  the  admissions  and  statements  of  the 
other  witnesses.  This  is,  however,  the  kind  of  testimony  which  is  to 
be  expected  in  such  proceedings  as  these,  from  a  respondent  charged 
with  a  violation  of  the  law,  and  we  must  therefore  look  through 
the  testimony  to  the  circumstances  of  the  case  for  the  purpose  of  de- 
termining whether  it  is  probably  true  or  not.  As  we  have  already 
stated,  th^  is  no  good  reason  for  doubting  the  truth  of  the  evi- 
dence that  sales  of  liquor  were  made  upon  these  premises  at  the 
times  and  in  the  manner  described  by  the  several  witnesses  for  the 
petitioner.  If  such  sales  did  actually  take  place,  it  is  diflScult  to 
see  how  it  could  have  been  without  the  knowledge  of  the  respondent. 
She  testifies  that  she  was  constantly  upon  the  premises,  and  usually 
in  and  about  the  kitchen  through  which  the  beer  and  liquor  sold  un- 
der the  circumstances  adverted  to  were  carried.  If  she  was  there, 
she  must  have  known  of  what  was  going  on.  But  it  may  be  sug- 
gested that  she  was  not  there  all  of  the  time.  But  it  is  a  sufiicient 
answer  to  this  that  her  husband  was  her  acknowledged  agent.  He 
was  in  charge  of  the  premises  during  her  absence,  and  worked  in 
conjunction  with  her  in  the  management  of  said  hotel  when  she  was 
pree^it.  It  may  be  added,  moreover,  that  the  law  casts  upon  the 
holder  of  a  liquor  tax  certificate  the  duty  of  doing  something  more 
than  the  mere  giving  of  instructions  to  obey  the  law.  He  is  re- 
quired to  be  active,  diligent,  and  watchful  to  see  that  his  orders  are 
obeyed.  The  evidence  submitted  to  us  seems  to  warrant  the  infer- 
ence that  if  the  respondent  did  give  orders  not  to  sell  liquors  on 
Sundays,  except  to  guests  of  the  hotel,  she  was  not  as  careful  to  see 
that  these  orders  were  obeyed  as  the  law  required.  As  we  have  sug- 
gested, we  have  not  the  advantage  of  having  the  witnesses  before 
us,  nor  the  benefit  of  an  opinion  of  the  referee  before  whom  the 
witnesses  appeared.  This  naked  report  of  the'  evidence  constrains 
us  to  think  that  the  evidence  not  only  justifies,  but  requires,  the 
issuance  of  an  order  revoking  the  liquor  tax  c^tificate,  and  it  is 
therefore  sa  ordered.  Ordered  accordingly. 


(20  msc.  Rep.  513.) 

ELKIN  T.  ELKIN  et  al. 
(Supreme  Court,  Special  Tenn,  New  York  Count7,  November,  1899.) 

FuKDs  DfiPoerrBD  nr  Ooubt— Intestmert— DtBTRrBUTioN  of  Losses. 

Where  different  tonda  deposited  In  court  were  Invested  together  In  a 
bond  and  mortgage  on  real  estate,  and  the  property,  after  being  bid  in  by 
the  chamberlain  on  toreelosnre,  will  not  sell  for  enough  to  avoid  a  loaii 
the  losa  slioald  f&ll  pro  rata  on  all  the  funds  invested. 
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Action  by  Florence  Elkiii  agaiziBt  Manuel  H.  Elkin  and  otiiera. 

Application  for  an  order  directing  the  chamberlain  to  pay  the  plaintifT 
an  amount  deposited  to  her  credit  in  the  action.  Deni^ 

James  F.  Higgins,  for  petitioner. 
Abraham  Stem,  for  the  chamberlain. 

BOOKBTAVEB,  J.  This  is  an  application  for  an  order  directing 
the  chamberlain  to  pa;  to  the  petitioner,  who  has  recently  attained 
her  majority,  the  sum  of  f  2,S00,  the  amount  deposited  to  her  credit 
in  this  action  some  seven  or  eight  years  ago.  From  the  <^pOBing 
affidavits  on  behalf  of  the  present  chamberlain,  it  appears  that  the 
sum  in  question,  together  with  nine  other  sums  belonging  to  other 
funds,  and  ranging  in  amount  from  f900  to  fl2,373.03,  and  aggre- 
gating 942,500,  were  invested  by  a  fu^ecessor  in  office  in  a  bond 
and  mortgage  upon  real  estate  in  this  city.  Interest  was  not  kept 
up,  and  foreclosure  became  necessaiy.  At  the  sale  the  preset  cham- 
berlain, under  authority  from  the  appellate  division  of  this  depart- 
ment, became  the  purchaser.  This  was  on  January  23,  1899,  and 
since  that  time  he  has  not  succeeded  in  his  attempts  to  find  a  par- 
chaser.  He  states  that  he  is  informed  and  believes  that  the  obligor 
is  insolvent,  and  that  the  property  will  not  sell  for  enough  to  avoid 
a  loss,  and  points  out  tiiat  this  loss  should  equitably  fall  pro  rata 
upon  all  the  funds  going  to  make  up  the  aggregate  investment.  Hie 
portion  is  well  taken.  The  loss  so  distributed  will  in  all  i^babili^ 
amount  to  only  a  small  percentage,  whereas,  if  fund  after  fund  were 
withdrawn  in  their  respective  full  amounts,  the  entire  loss  wonld 
ultimately  fall  upon  the  last  one,  which  might  be  entirely  wiped 
out.  I  should  be  disposed  to  direct  payment  of  some  portion  of  the 
f2,800  asked  for,  inasmuch  as  it  is  allied  that  the  petitioner  is  in 
need,  were  it  not  for  the  fact  that  there  is  no  fund  out  of  which  any 
such  part  payment  could  be  made.  To  require  any  transference  of 
investments  now  would  still  further  involve  a  difficult  sitnati<A. 
The  petitioner's  unfortunate  position  does  not  appem  to  have  resulted 
from  any  misconduct  on  the  part  of  any  one,  bat  from  the  d^ect 
of  the  law,  as  was  pointed  out  in  the  quite  similar  case  of  Cheeterman 
V.  Eyland,  81  N.  Y.  398,  and  a  depreciation  in  values  which  often  af- 
fects, in  particular  cases,  the  most  prudently  managed  trust  insti- 
tutions, such  as  insurance  companies  and  savings  banks.  It  is  not 
an  uncommon  occurrence  for  such  institutions  to  have  to  resort  to 
foreclosure  proceedings,  and  for  them  to  sustain  losses  in  Bach 
cases.  But  such  losses  are  so  distributed  that  they  are  not  felt,  in- 
stead of  falling  with  crushing  force  upon  some  particular  depositor 
or  policy  holder.  To  such  extent  as  it  is  in  my  power  to  promote 
such  an  equitable  and  beneficial  distribution  of  this  loss,  I  eiaW 
promote  it,  and  therefore  deny  this  motion.  The  chamberlain  will 
doubtless  sell  the  property  as  soon  as  possible  without  sacrifice,  and 
then  the  several  funds  can  be  credited  with  their  proporti<Hiate  ptrt 
of  the  proceeds  of  the  sale.   Ordered  accordingly. 
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<£9  Misc.  Bep.  4M.) 

PATCHEN  T.  WABFELABB  et  sL 

(Supreme  Cburt,  Special  Term.  New  Yotk  Countf.   November,  1809.) 

1.  LoAKS  UY  Wife— Cons  ID  BHATios. 

DefeudiiDt,  some  25  years  before  making  an  assignment,  deeded  certain 
property  to  his  wife,  the  consideration  being  love  and  affection.  Subse- 
qaently  defendant  received  from  bis  wife,  tot  use  in  bis  buBlnesa.  certain 
sums  wbicli  she  obtained  by  mortgage  and  sale  of  such  property.  No  note 
or  other  obligation  evidencing  the  debt  was  ever  made,  nor  was  any  entry 
thereof  kept  on  defendant's  books.  Defendant  testified  that  he  did  not 
agree  to  return  It,  that  his  business  was  so  prosperous  be  thought  be  could 
return  It  whenever  she  wanted  It,  and  Intended  to  return  It  as  soon  as  be 
was  able.  He  paid  no  interest  on  said  sums  until  three  days  before  his 
assignment.  Held,  that  this  showed  that  the  property  given  to  the  wife 
was  regarded  as  hers  only  until  defendant  needed  it  for  bis  own  use,  and 
that  the  proceeds  from  mortgage  or  sale,  when  received  by  him,  were  not 
.  loans  from  his  wife,  but  became,  with  her  consent,  his  absolute  pnv«rty. 

H.  ASSIONHBNT  rOB  CREDITORS— SCHBDOLB  OP  DKBTS. 

The  Inclnsion,  by  an  assignor,  in  his  schedule  c€  liabilities,  of  a  pre- 
tended  debt  to  his  wife  of  fl5,500,  and  the  payment;  three  days  before 
bis  assignment,  of  $1,500  interest  thereon,  is  sufficient  to  invalidate  his 
aBstgnment,  where  such  money  Is  necessary  for  the  pigment  of  bis  lawful 
debts. 

Action  by  Frederick  M.  Patchen  against  Louis  Waefelaer  and 
Oeorge  B.  Bofkar,  as  assignee,  etc.,  to  set  aside  an  assignment  for 
benefit  of  creditors,  made  by  said  Louis  Waefelaer.  Judgm^t  for 
plaintiff. 

Howard  B.  Bayne,  for  plaintiff. 

P.  Q.  Eckerson,  for  defendant  Bofkar. 

BEEKMAN,  J.  Ibis  action  is  brought  by  a  creditor  of  the  de- 
fendant Louis  Waefelaer  to  set  aside  a  general  assignment  for  the 
benefit  of  creditors,  made  by  him  to  the  defendant  Bofkar  on  Alarch 
19,  1894,  on  the  ground  of  fraud.  The  assignee  only  baa  answered 
l^e  comfteint  The  plaintiff  has  not  reduced  his  clabn  to  judgment, 
but  has  alleged  in  his  complaint  that  Waefelaer  was  a  nonresident 
of  the  state,  and  that  it  was  impossible  to  personally  serve  him  with 
proceBs  in  this  state,  or  otherwise  to  acquire  jurisdiction  over  him 
here  in  any  action  that  might  be  brought  against  him  upon  the 
claim.  It  has  been  held  by  the  appellate  division  in  this  case  that 
under  such  circumstances  this  action  may  be  maintained.  Patchen 
V.  Bofkar,  12  App.  IMv.  475,  42  N.  Y.  8upp  35,  The  proofs  given 
apon  the  trial  fairly  sustain  the  allegation  of  the  complaint  in  tiUa 
regard,  as  well  as  the  validity  of  the  indebtedness  Waefelaer  to 
the  plaintiff.  The  assignment  is  attacked  on  tlie  ground  Ibat  the 
assignor  had  fraudulently  included  flctitions  debts  in  his  schedules; 
that  he  had  also  paid  out  money  on  the  eve  of  the  assignment  to 
persons  who  had  no  honest  claims  upon  him;  and  that  this  was  done 
for  the  purpose  of  withdrawing  from  the  operation  of  the  proposed 
assignment  and  from  the  reach  of  his  creditors  the  money  whicb 
was  thus  misapplied.  The  alleged  fictitious  debts  appear  in  the 
schedules, — one  in  favor  of  Mary  G.  Waefelaer,  the  wife  of  the  as- 
signor, for  f 15.500,  for  money  loaned;  and  the  other  in  favor  of  one 


Digitized  by  Google 


sntf  95  New  York  State  Reporter. 


Gerard  Waefelaer,  for  |13,750,  also  for  money  loaned.   With  respect 
to  the  latter  I  am  inclined  to  the  view  that  the  charge  is  not  sus- 
tained by  the  evidence.  My  opinion,  however,  is  otherwise  with  re- 
spect to  the  alleged  indebtedness  to  the  wife.   The  same  may  be 
said  with  respect  to  the  sums  paid  out  before  the  assignment  was 
made,  the  defendants  having  satisfactorily  accounted  for  them  ex- 
cept the  item  of  fl,200  which  was  paid  to  Mrs.  Waefelaer  on  the 
16th  day  of  March,  1894,  three  days  before  the  execution  and  filing 
of  the  assignment.   It  is  claimed  by  defendants  that  this  was  paid 
to  her  on  account  of  accrued  interest  on  the  alleged  loan.   The  claim 
of  the  defense  is  that  this  loan  was  made  up  of  three  sums  received 
from  Mrs.  Waefelaer,— one  on  Jannarv  11,  1882,  for  |6,000;  one 
on  February  18,  1882,  for  |6,000;  and  one  in  1886,  for  f3,500;  that 
the  two  items  of  f 6,000  each  were  obtained  by  her  by  mortgaging  two 
parcels  of  land,  the  title  to  which  stood  in  her  name,  each  for.  one 
of  said  sums,  and  that  the  item  of  $3,500  represented  the  proceeds 
of  one  of  said  parcels,  which  was  subsequently  sold  in  the  year  1886 
for  19,500,  subject  to  the  mortgage  upon  it.   It  is  not  disputed  that 
the  legal  title  to  the  property  above  referred  to  was  vested  in  Mrs. 
Waefelaer  about  the  year  1867  or  1868,  and  it  also  appears  from 
the  testimony  of  the  assignor  that  it  was  transferred  to  her  by  him 
in  consideration  of  natural  lore  and  affection,  and  that  she  never  had 
any  property  of  any  kind  except  such  as  came  to  her  by  gift  from 
him.   Of  course,  these  transfers  are  not  the  subject  of  assault  as 
having  been  fraudulently  made  at  the  time.   The  proofs  show  that 
the  assignor  was  then,  and  for  years  afterwards  continued  to  be, 
solvent;  but  it  is  contended  by  the  plaintiff  that  the  property  was 
still  dealt  with  as  if  it  belonged  to  him,  and  that  he  was  permitted 
to  receive  and  appropriate  as  his  own  the  proceeds  of  the  mortgages 
and  sales  that  were  made.   Tliere  is  much  in  the  evidence  to  sup- 
port this  view,  and  to  rebut  the  claim  that  there  was  any  relation 
of  debtor  and  creditor  between  this  husband  and  wife,  with  respect 
to  the  all^^  debt.   In  the  first  place,  no  entry  of  any  kind  appears 
in  the  assignor's  books  showing  the  existence  of  any  such  debt,  nor, 
according  to  his  testimony,  was  any  interest  paid  to  her  upon  it  at 
any  time,  except  the  $1,200,  which  he  gave  to  her  three  days  before 
he  failed  in  business.    No  note  or  otier  obligation  in  writing,  in 
any  form,  evidencing  the  debt,  was  ever  made;  nor  is  there  any 
proof,  outside  of  the  assignor's  own  testimony,  that  his  wife  had 
any  claim  whatsoever  against  him.   His  bookkeeper  had  no  knowl- 
edge of  the  matter,  and  when  he  prepared  the  check  for  $1,200  for 
signature  the  only  information  imparted  to  him  on  the  subject 
by  Waefelaer  was  that  he  wanted  it  for  his  wife.   Only  one  account 
with  Mrs.  Waefelaer  appears  on  the  assignor's  books.   It  is  entitled 
'Ttfrs.  Louis  Waefelaer  Loan  Account  with  Hoboken,  New  Jersey," 
and  shows  what  is  described  as  a  loan  made  by  her  to  her  husband 
of  |3,500  on  April  11,  1893,  and  the  pajTnent  of  the  same,  with  in- 
terest, on  April  29,  1893.   'Hiis,  however,  was  not  the  alleged  loan 
of  $3,500  which  forms  a  part  of  the  aggregate  of  $15,500.  When 
the  assignor  was  asked  why  he  entered  this  loan  in  his  books,  and 
not  the  otiiers,  his  answer  was,  *^  wanted  to  retam  that  amount  of 
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money  to  her  to  buy  another  home,  and  I  agreed  to  return  it  to  her 
when  she  would  hare  needed  it."  He  was  then  asked  the  following 
qneetion:  "Q.  That  is  the  only  explanation  that  you  can  give  of 
the  failure  to  put  that  1892  loan,  for  the  difference,  in  your  entering 
one  of  those  loans  in  your  books  and  not  entering  the  other?"  His 
answer  was:  "A.  That  is  the  only  difference, — that  I  promised  to 
return  it.  The  other  I  used  in  my  business."  Thereafter,  this  tes- 
timony wa«  given  by  him:  "Q.  When  yon  received  the  flrst  $3,500, 
didn't  you  agree  to  return  it  to  her?  A.  No,  sir.  Q.  You  did  not? 
A.  No,  sir.  Q.  And  is  that  the  reason  why  you  did  not  enter  it  in 
jour  books?  A.  That  is  it.  Q.  That  was  the  only  reason?  A.  Yes, 
sir;  the  business  was  so  pro'^perous,  I  thought  I  could  return  it  to 
her  any  time  she  wanted  it.  Q.  But  you  did  not  agree  to  return 
it?  A.  No;  I  did  not  agree  to  return  it."  It  will  be  recalled  that 
this  $3,500  form«  part  of  the  alleged  indebtedness  of  $15,500.  It 
should  be  said  that  on  his  redirect  examination  the  witness  stated 
that  he  meant  by  his  testimony  tiiat  he  was  to  return  the  $3,500  at 
any  time  he  would  be  able  to.  Elsewhere  in  his  evidence  he  states 
as  a  reason  why  these  alleged  loans  were  not  entered  in  his  books 
that  it  was  a  private  matter  between  himself  and  his  wife,  and  that 
he  saw  no  reason  for  acquainting  his  clerks  with  it.  It  is  contended 
on  the  part  of  the  defendant  that  this  $3,500  loan  included  in  the 
alleged  indebtedness  of  $15,500  represented  the  proceeds  of  sale  of 
one  of  the  pieces  of  real  estate  on  Garden  street,  Hoboken,  which 
stood  in  Mrs.  Waefelaer's  name,  and  which  was  sold  in  1886  to 
<me  Brown  for  $9,500,  subject  to  a  mortgage  to  the  Glermania  Life 
Insnrance  Company  for  $6,000,  the  proceeds  of  which  mortgage  had 
been  received,  as  we  have  seen,  by  the  assignor.  The  latter  testified 
that  the  $3,600  was  paid  in  cash,  and  that  no  mortgage  had  been 
given  back  to  him  to  secure  the  payment  of  any  part  of  it.  This 
was  untrue.  ■  As  shown  by  certified  copies  of  the  record,  two  mort- 
gages were  given  by  Brown  to  Louis  Waefelaer,  the  assignor, — one 
for  $1,000,  and  the  other  for  $500, — each  of  which  recites  that  it 
was  given  to  secure  a  portion  of  the  purchase  money  upon  the  con- 
TCTanee  of  the  property.  All  of  this  evidence,  with  other  facte  and 
circmnstances  appearing  in  the  jwoofs  to  which  I  have  not  specifically 
ref^red,  points,  it  seems  to  me,  inevitably  to  the  conclusion  that 
the  property  which  was  given  by  the  assignor  to  his  wife  was  re- 
garded as  hers  only  until  he  needed  it  for  his  own  use ;  and  that  the 
proceeds,  either  from  mortgages  or  upon  sales,  when  received  by 
him,  were  not  loans  from  the  wife,  but  became,  with  her  assent,  his 
absolute  property.  I  am  satisfied  that  the  theory  of  the  alleged 
indebtedness  of  $15,500  to  hee  was  a  pure  afterthought,  suggested 
by  his  insolvent  c<mdition,  and  was  a  device  to  secure  a  large  por> 
tion  of  the  assigned  estate  for  the  benefit  of  bis  wife  and  himself, 
which  in  justice  and  in  law  should  go  to  his  creditors.  It  follows 
that  the  alleged  payment  to  the  wife  of  $1,200  on  account  of  inter- 
est upon  this  alleged  debt  three  days  before  the  assignment  was 
made  was  also  fraudulent  as  against  the  creditors.'  The  evidence 
shows  that  the  check  for  this  amount  was  drawn  to  bearer,  and  was 
cashed  hj  Waefelaer  himself.  He  states  that  he  gave  the  bills  to 
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his  wife.  We  have  only  his  word  toe  this.  But,  be  that  as  it  may, 
the  trauBaction  was,  in  either  aspect,  a  fraud  upon  the  creditors  as 
an  unjustifiable  appropriation  in  contemi^ation  of  a  general  aasigD- 
ment  of  property  to  which  such  creditors  were  entitled.  It  has  be«i 
repeatedly  held  that  conduct  on  the  part  of  the  assignor,  such  as  I 
think  has  been  established  here,  is  suMcient  to  invalidate  the  assign- 
ment. Talcott  T.  Hess,  31  Hon,  282;  GonrBey  v.  Morton,  132  N.  Y. 
566,  30  E.  231.  Where  the  transaction  assailed  is  one  between 
husband  and  wife,  the  coiH-ta  scrutinize  it  with  the  utmost  care,  on 
the  ground  that  fraud  is  so  easily  practiced  under  cover  of  the  mar- 
riage relation,  Manchester  v.  Tibbette.  121  N.  T.  219,  24  X.  E. 
304;  White  v.  Benjamin,  150  N.  Y.  -258,  44  N.  E.  956.  Having 
reached  the  conclusion  that  the  assignment  was  fraudulent  as  against 
creditors,  it  follows  that  there  must  be  judgment  setting  it  aside 
as  to  the  plaintiff,  with  costs  against  the  assignee,  payable  out  of 
the  estate  in  his  liands.  He  was  entirely  ignorant  of  the  matters 
which  have  been  brought  in  qoestion,  and  acted  in  entire  good  faith. 
Indeed,  it  was  his  duty,  under  the  circumstances,  to  defend  the  as- 
signment. The  appointment  of  a  receiver  seems  to  be  unnecessary, 
as  the  assignee  has  reduced  the  assigned  estate  to  cash,  and,  unless 
some  reason  to  the  contrary  is  shown  on  settlement  of  the  decision 
and  judgment,  a  direction  should  be  given  to  him  to  pay  the  plain- 
tiff's claim  as  established,  and  the  costs  of  the  action  out  of  the 
moneys  so  in  his  hands. 
Ordered  accordingly. 


<29  Misc.  Bep. 

8PBAGTTE  T.  ENGELBRBCEn?  et  ftL 
(Supreme  Conrt,  Special  Term,  Kings  County.  November,  U90.) 

PARTmOH— COSTB. 

The  court  bas  no  power  to  award  costs  and  an  extra  allowance  to  a 
defendant  on  actunl  partition,  where  he  mcceeded  on  the  qoestton  of 
whether  there  should  be  a  sale  or  an  actual  partition. 

Partition  proceedings  by  Snsan  A.  Sprague  against  Mary  L  Eng^- 
brecht  and  others.  There  was  an  actual  partition  decreed,  and  de- 
fendants applied  for  an  extra  allow^ce.  Application  denied. 

George  J.  Greenfield,  for  plaintiff. 
Calvin  D.  Van  Name,  for  defendants. 

SMITH,  J.  If  power  were  granted  to  make  an  allowance  her^ 
to  both  plaintiff  and  defendants,  I  should  allow  plaintiff  |300  and 
the  defendants  f200,  inasmuch  as  defendants  succeeded  iq»on  the 
question  whether  there  should  be  a  sale  or  an  actual  partition.  As 
I  construe  the  case,  I  am  not  permitted  to  award  costs  and  an  allow- 
ance to  the  defendants  on  actual  partition;  hence  I  think  it  fair  that 
no  allowance  be  granted  to  the  plaintiff.  I  think  that,  if  defendants 
nay  one-half  of  the  plaintifTs  costs,  about  the  same  result  would  be 
reached  as  if  there  had  been  a  sale,  and  allowances  made  upon  the 
basis  above  suggested. 

Ordered  accordingly. 
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<28  Misc.  Bep.  560.) 

BBAIXBRD  T.  DB  QRAEF  et  aL 

(Supreme  Court,  Special  Term.  New  York.  Ootmty.  NoTonber,  1880.) 

Oobtb~Cbbttficatb  or  Referee — Disputsd  Claius. 

Code  GiT.  Proc.  I  2718.  provides  that  in  tbe  Bettlement  of  an  otate  an 
execntor  or  administrator  may,  by  agreement  with  claimant,  refer  a  dis- 
puted claim  to  persons  to  be  approved  by  the  surrogate;  tiiat  on  filing 
this  agreement,  and  the  making  of  the  order  of  reference,  the  proceeding 
aball  become  an  action  in  tbe  sapreme  conrt,  and  the  referee  has  the 
same  powers  as  In  an  action  in  which  by  law  the  court  might  direct  a 
reference,  and  that  the  referee  shall  be  governed  In  the  question  of  costs 
by  Id.  9S  1835,  183C.  Id.  §  ISJy,  provides  that  costs  shaU  not  be  awarded 
against  an  executor  or  administrator  In  case  of  a  Judgment  for  a  sum  of 
money  only,  except  as  provided  In  section  18S6,  which  provides  that  it, 
after  a  claim  la  properly  presented  within  the  time  noticed.  Its  payment 
la  unreasonably  resisted  or  neglected,  the  court  may  award  costs  against 
the  executor  or  administrator,  and  that,  where  the  action  is  brought  in 
the  supreme  court  the  facts  must  be  certifled  by  the  Judge  or  referee  be- 
fore whom  the  trial  took  place.  Id.  g  3248,  provides  that  If,  on  the  trial 
of  an  action,  any  fact  appears  whereby  either  party  becomes  entitled  to 
costs,  the  referee  must,  on  application,  either  before  or  after  report,  make 
a  certificate  stating  the  fact,  which  shall  be  the  only  competent  evidence 
before  the  taxing  officer.  Seld,  that  a  referee  appointed  to  determine  a 
disputed  claim,  having  filed  his  report,  may  prop^ly  later  make  a  certificate 
entitling  claimant  to  costs. 

Action  by  John  Brainerd  againat  Amanda  M.  De  Graef  and  others, 
executors  of  the  estate  of  Heniy  P.  De  Graef.  Motion  that  taxa- 
tion of  costs  be  vacated.  Denied. 

Julius  H.  Seymour,  for  plaintiff. 
Hatch  &  Wickea,  for  defendants. 

SCOTT,  J.  This  motion  involves  the  right  of  the  plaintiff  to  tax 
costs  upon  a  favorable  report  of  a  referee  appointed  under  section 
2718,  Code  Civ.  Proc,  to  determine  a  disputed  claim  against  the 
estate  of  Henry  P.  De  Graef,  deceased.  As  is  usual  in  such  cases, 
there  were  no  pleadings.  The  r^eree  filed  his  decision  on  July  27, 
1899,  directing  judgment  in  favor  of  the  plaintiff,  but  made  no  men- 
tion of  costs.  On  September  Ist  he  made  a  certificate  that  the  claim 
had  been  presented  to  the  executors  within  the  time  limited  by  a 
notice  published  as  prescribed  by  law  requiring  creditors  to  present 
their  claims,  and  that  the  payment  thereof  was  unreasonably  re- 
sisted or  neglected,  and  that,  in  his  opinion,  costs  should  be  awarded 
to  the  plaintiff  against  the  defendants.  The  plaintiff,  after  two  nn- 
soccesi^  motions,  not  affecting  the  question  here,  noticed  his  costs 
and  disbursements  for  taxation  before  the  clerk,  who,  against  the 
objection  of  defendants,  taxed  the  costs  as  iH*e8ented,  and  entered 
judgment  in  favor  of  the  plaintiff  for  the  amount  found  by  the  referee 
to  be  due,  and  for  the  costs  as  taxed.  The  defendants,  having  duly 
excepted  to  the  taxation  of  the  costs  by  the  clerk,  now  more  that  the 
taxation  be  vacated,  and  the  judgment  be  modified  by  striking  out 
the  amount  of  costs  therein  included.  The  decision  of  the  motion 
turns  upon  the  question  whether  the  referee  had  power,  after  the 
rendition  of  the  report,  to  make  an  effectual  certificate  entitling 
the  plaintiff  to  costs.   The  defendants  do  not  question  the  right 
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of  the  plaintiff  to  costs  if  the  referee  had  incorporated  in  his  report 
the  necessary  certificate  of  facts,  and  had  therein  awarded  costs 
to  the  plaintiff,  but  they  insist  that,  aa  soon  as  the  report  had  been 
delivered,  he  became  functus  ofQcio,  and  no  longer  had  aathori^ 
to  make  any  effective  certificate  or  order  in  the  case.  To  snj^rt 
this  view,  reference  is  made  to  Bank  v.  Levy,  41  Hun.  461,  where 
the  court  refused  to  send  a  report  back  to  a  rirferee  in  order  that  he 
might  make  a  direction  as  to  costs,  which  he  had  inadvertently  omit- 
ted in  the  report  as  rendered.  This  case,  however,  has  no  applica- 
bility to  the  present  motion,  because  it  was  an  action  in  equity,  in 
which  the  award  of  costs  rested  in  the  discretion  of  the  referee.  In 
the  present  action  the  question  of  costs  is  a  matter  of  right,  and  not 
of  discretion.  All  the  referee  can  do  is  to  find  and  certify  the  facts  as 
to  mireasonable  resistance  or  neglect,  and  as  be  finds  that  fact  one 
way  or  the  other  the  statute  allows  or  withholds  costs.  Section 
2718,  Ck>de  Civ.  Froc,  under  which  the  claim  in  suit  was  referred,  dis- 
tinctly provides  that  such  a  proceeding  as  this  is  an  action  in  tiiis 
court.   Its  language  is : 

"On  filing  sucb  agreement  and  approval  In  the  office  of  the  clerk  of  the 
supreme  court  in  the  county  In  which  the  parties  or  either  of  them  reside,  an 
order  shall  be  entered  by  the  clerk  referring  the  matter  In  controversy  to  the 
P^son  or  persons  so  selected.  On  the  entry  ot  such  order  the  proceedings  sball 
become  an  action  In  the  enpreme  coort;  the  same  proceedlnss  shall  be  bad. 
In  all  respects  the  referee  shall  have  the  same  powers,  be  entitled  to  the  same 
compensation  and  subject  to  the  same  control  as  If  the  reference  had  been  made 
In  an  action  In  which  such  court  might  by  law  direct  a  reference.  In  deter^ 
mining  the  question  of  costs  the  referee  shall  be  governed  aecttons  1835 
and  1836  o(  this  act." 

It  has  been  repeatedly  held  that  the  purpose  and  effect  of  this  sec- 
tion is  that  the  proceeding,  after  reference,  is  to  be  treated  and  con- 
sidered as  an  action  in  the  supreme  court,  and  that  the  successful 
party  is  entitled  to  costs,  the  same  aB  in  an  action  in  that  court: 
provided  that,  if  the  sncceesfnl  party  be  the  claimant,  the  fact  shall 
appear  that  the  payment  of  the  claim  was  unreasonably  resisted  or 
neglected.  Winne  v.  HlUs,  91  Hun,  90,  36  N.  Y.  Supp.  683;  Adams 
V.  Olin,  78  Hun,  311,  29  N.  T.  Supp.  131.  Section  1836,  Code  Gv. 
Proc,  referring  to  actions  upon  claims  against  decedents'  estates, 
provides  that,  if  the  claim  be  seasonably  presented  to  the  executors, 
and  it  appears  that  "the  payment  thereof  was  unreasonably  resisted 
or  neglected,  or  that  the  defendant  did  not  file  the  consent  provided 
in  section  1822  at  least  ten  days  before  the  expiration  of  six  months 
from  the  rejection  thereof,  the  coort  may  award  costs  against  the 
executor  or  administrator,  to  be  collected,  either  out  of  his  individual 
property  or  out  of  the  property  of  the  decedent,  as  the  court  directs, 
having  reference  to  the  facts  which  appear  on  the  trial.  Where  the 
action  is  brought  in  the  supreme  court  the  facts  must  be  certified  by 
the  judge  or  referee  before  whom  the  trial  took  place."  It  will  be 
noted  that  this  section  provides  that  "the  court  may  award  costs,'* 
but  the  word  "may,"  as  thus  used,  is  to  be  construed  aa  ''sball." 
Carter  v.  Bamum,  24  Misc.  Rep.  220,  53  N.  Y.  Supp.  539.  It  has  also 
been  held  that,  although  section  1836,  read  alone,  would  apparently 
give  power  to  the  court  alone  to  award  costs,  yet  that  it  must  be  read 
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in  conjanction  wi{;h  section  2718,  and,  being  bo  read,  confers  power 
upon  a  referee  to  award  costs  against  an  ezecntor  on  a  referred  claim. 
Fisher  v.  Bennett,  21  Misc.  Rep.  178,  47  N.  Y.  Supp,  114.  I  think  that 
it  is  quite  clear  from  the  language  of  the  Code,  and  from  the  decisions 
of  the  courts  bearing  on  the  question,  that  a  successful  claimunt 
against  an  executor  or  administrator,  whose  claim  has  been  referred 
under  section  2718,  is  entitled  to  costs  as  in  an  action  as  a  matter  of 
right,  if  in  fact  the  payment  of  his  claim  has  been  unreasonably  re- 
sisted or  neglected,  and  that  the  evidence  of  that  fact  is  the  certificate 
of  the  referee  to  whom  the  claim  is  referred. 

The  next  question  is  whether  such  certificate  must  be  incorporated 
in  the  report,  or  may  be  separately  made.  .The  language  of  section 
1836  does  not,  in  tmns,  require  tihat  the  certificate  of  the  judge  or 
referee  shall  be  incorporated  in  his  report  or  decision,  and  would,  in- 
deed, better  bear  the  construction  that  it  should  be  contained  in  a 
separate  document;  and  the  cases  appear  to  support  this  construc- 
tion. Doubtless,  the  referee  might,  if  he  saw  fit,  incorporate  a  cer- 
tificate in  his  report;  but  he  is  not,  I  think,  bound  to  do  so.  The 
only  requisite  of  the  statute  is  that  he  shall  make  such  a  certificate; 
and,  whether  he  make  it  as  a  part  of  the  report  or  ind^ndently,  he 
ifl  acting  within  the  power  expressly  confen%d  upon  him  by  the  Code. 
In  Carter  t.  Beckwith.  104  N.  Y.  236, 10  N.  E.  350,  costs  were  allowed 
to  a  plaintiff  upon  a  separate  certiflcate  of  the  referee  as  to  the  neces- 
sary facts.  If,  then,  the  plaintiff  in  such  a  ease  as  the  present  is  en- 
titled to  costs,  as  a  matter  of  right,  upon  the  certificate  of  the  referee 
as  to  the  requisite  facts,  and  if  that  certiflcate  may  be  made  sepa- 
rately from  the  r^rt,  the  sole  question  remaining  is  whether  or  not 
the  referee  may  make  such  certificate  after  he  has  rendered  his  re- 
port.  Section  3248,  Code  dr.  Proc.,  provides  as  follows: 

''Where,  upon  tlie  trial  of  an  action,  the  title  to  real  propraty  comes  In  Quea- 
tlon,  or  any  other  fact  appears,  whereby  either  party  becomes  entitled  to  costs, 
or  to  the  Increased  costs  specified  Id  section  three  thousand  two  hundred  and 
flfty-elght  of  this  act,  the  Judge  presiding  at  the  trial,  or  the  referee,  must,  1^>on 
the  application  of  the  party  to  be  beneiited  thereby,  either  before  or  after 
the  verdict,  report,  or  decision  Is  rendered,  make  a  certificate,  stating  the 
fact  Such  a  certificate  Is  the  only  competent  evidence,  as  to  the  matter,  before 
the  taxing  officer." 

It  is  difficult  to  see  why  this  section  does  not  apply  to  the  certifi- 
cate upon  which  the  taxing  officer  acted  in  the  present  case.  The 
fact  which  determined  the  plaintifTs  right  to  costs  was  the  unreason- 
able resistance  or  neglect  by  the  defendants.  By  section  1836  the 
referee  was  expressly  authorized  to  pass  upon  that  fact,  and,  as  evi- 
dence of  his  finding  therein,  to  make  a  certificate.  This  certificate, 
being  as  to  a  fact  the  existence  of  which  entitles  the  plaintiff  to 
costs,  answers  precisely  the  description  of  the  certificate  which,  by 
section  3248,  the  referee  is  expressly  empowered  to  make  either  be- 
fore or  after  his  report.  l%e  clerk  was  right  in  taxing  the  costs,  and 
including  them  in  the  judgment.  The  motion  must  accordiugly  be 
denied,  with  |10  costs. 

Motion  denied,  with  |10  costs. 
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(29  Misc.  Bep.  667.) 

ISAACS  V.  ISAACS. 
(Supreme  Court,  Special  Term,  New  York  County.   November,  1899.) 

DlTOKCE— ADULTBBT — SUPPICIENOT  OF  EVIDENCE. 

In  an  action  for  divorce  there  waa  evidence  that  defendant  left  her 
home  the  same  day  that  one  B.  left  hla,  and  that  they  had  been  friendly 
for  some  time.  On  one  or  two  occasions  plalntUTs  employe,  calling  at 
plaintiff's  apartments,  found  the  door  locked.  It  was  opened  In  two  or 
three  minntes.  and  defendant,  fully  dressed,  was  seen  in  the  apartment 
with  a  man,  who  on  one  occasion  had  bis  coat  off.  It  did  not  appear 
whether  the  apartment  was  a  room  or  flat,  nor  whether  it  waa  warm  or 
cold.  There  was  no  evidence  that  the  man  was  B.,  or  that  defendant  and 
B.  left  home  together.  BOd  Insnfflcient  to  show  adultery. 

Action  by  Morris  Isaajcs  against  Bertha  Isaacs  for  divorce.  No 
appearance  for  defendant.  Order  entered  restoring  tUe  case  to  the 
calendar. 

N.  S.  Levy,  for  plaintiff. 

GILDERSLEEVE,  J.  The  action  is  for  an  absolute  divorce,  insti- 
tuted by  the  husband.  The  defendant  was  served  with  the  summons 
by  publication,  and  has  failed  to  appear  In  the  action.  The  evi- 
dence of  the  adultery  is  that  defendant  left  her  home  on  tlie  same  day 
that  one  Besser  left  his  home;  that  she  and  Besser  had  been  on 
friendly  terms  for  some  time  previous;  that  on  one  or  two  occasions 
an  employ^  of  plaintiff  had  called  at  the  plaintiff's  apartment,  and 
found  the  door  locked;  that,  two  or  three  minutes  after  knocking, 
the  door  was  opened,  and  d^endant  was  seen  in  the  apartment,  with 
a  man,  who,  on  one  occasion,  was  without  a  coat,  bat  that  defendant 
was  fully  dressed.  Whether  the  apartment  was  a  flat  or  a  mere 
room  does  not  appear,  nor  whether  it  was  warm  or  cold.  There  is 
nothing  to  Indicate  that  the  man  was  Besser,  nor  that  he  was  in 
plaintiff's  apartment  for  imjvoper  purposes.  The  mere  fact  that 
defendant  left  her  home  on  the  same  day  that  Besser  left  his  home 
does  not  prove  that  they  went  together.  If  the  plaintiff's  e^rtment 
was  a  flat,  it  was  very  natural  that  the  outer  door  should  be  locked, 
and  does  not  necessarily  indicate  a  criminal  purpose  on  the  part  of 
the  defendant  So  far  as  appears  from  the  testimony,  the  man  may 
have  gone  to  plaintiff's  apartment  with  perfectly  proper  motives.  I 
think  the  plaintiff  should  be  required  to  furnish  furth^  evidence  to 
substantiate  his  charge  of  adultery.  Abandonment  does  not  neces- 
sarily imply  adultery.  An  order  may  be  entered  restoring  the  case  to 
the  calendar,  and  setting  it  down  for  trial  on  the  first  Wednesday  of 
December. 

Ordered  accordingly. 


(29  Mlac.  Rep.  r^m.) 

Id  re  NIVEN. 

(Supreme  Court,  Special  Tenn,  New  York  County.  November,  1800.) 

Trahspeb  Tax— BBAPFRAI8BMBNT— Erqor  OP  Fact. 

Failure  of  the  appraiser  to  tax  a  bequest,  under  a  mistaken  theory  €baX 
it  was  not  subject  to  the  transfer  tax.  Is  not  a  "ftaudulent,  colluslTe  or 
erroneous  determination,"  within  Laws  1896,  c  908,  |  232,  permitting  a  re- 
iq>praiaement  in  such  cases.  The  statute  ctmteinplates  only  mon  of  £act 
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In  the  matter  of  the  estate  of  Maria  Louisa  Niren,  deceased.  Ap- 
plication by  the  state  comptroller  for  a  reappraisal  of  a  legacy  sub- 
ject to  transfer  tax.  Denied. 

E.  H.  Fallows,  for  the  motioii. 
Anderson  &  Anderson,  opposed. 

BOOKSTAVER,  J.  This  is  an  application  made  by  the  state  comp- 
troller for  a  reappraisal  under  section  232  of  chapter  908  of  the  Laws 
of  1896.  The  facta  upon  which  the  application  is  based  are  as  fol- 
lows: 

In  Jnne,  1896,  Maria  Louisa  Niven  died,  leaving  a  will  which,  In 
one  of  its  clauses,  provided  as  follows: 

"I  give  and  bequeath  to  my  friend  and  legal  advlBer,  Ghauncey  M.  Depew,  as 
a  mark  of  affection,  esteem,  and  recognition  of  his  devotion  to  my  iatereats  for 
many  years,  $200,000." 

Mr.  Depew  and  two  other  legatees  under  the  will  were  made 
executors,  and  a  provision  was  made  that,  in  view  of  such  bequests, 

no  commissions  should  be  charged  by  the  executors.  Subsequently 
an  appraisal  of  her  estate  was  had,  and  in  his  report  the  appraiser 
finds: 

"I  fnrtlier  report  tbat  tbe  legacy  passing  to  Channcey  M.  Depew  for  services 
rendered  testatrix  during  her  lifetime,  and  In  lieu  of  commissions.  Is  not  sub- 
ject to  said  tax." 

And  on  December  3, 1897,  this  report  was  confirmed  by  an  order  of 
the  BuiTogate.  No  appeal  was  taken  from  this  order,  for  the  reason 
that  at  the  July  term  of  1897  the  appellate  diviisdon  had  decided  (In 

re  Gould,  19  App.  Div.  352,  46  N.  Y.  Supp.  506)  that  a  legacy  in  pay- 
ment of  a  debt  due  for  services  rendered  the  testator  was  not  subject 
to  a  transfer  tax.  But  in  October,  1898,  the  court  of  appeals  (156 
N.  Y.  423,  51  N.  E.  287)  reversed  that  decision,  and  held  that  such  a 
bequest  was  taxable,  although  it  was  in  payment  of  a  debt.  The 
comptroller  now,  in  the  light  of  the  last  decision,  seeks  to  reopen  the 
question  of  the  appraisal  of  the  bequest  mentioned,  basing  Ms  peti- 
tion upon  section  232,  c.  908,  Laws  1896,  which  in  part  provides  that: 
"Within  two  years  after  the  entry  of  an  order  or  decree  of  a  surrogate  deter- 
mining the  value  of  an  estate  and  assessing  the  tax  thereon,  the  comptroller 
of  the  state  may,  If  he  believes  that  such  an  appraisal,  assessment  or  deter- 
mination has  been  fraudulratly,  collnslvely,  or  erroneously  made,  make  appll- 
catloo  to  a  Justice  of  the  supreme  court  of  the  Judicial  district  In  which  the 
former  owner  of  such  estate  resided,  for  a  reappraisal  thereof.  The  Justice  to 
whom  such  application  Is  made  may  tbereapoa  appoint  a  competent  person  to 
reappraise  such  estate." 

The  counsel  for  the  comptroller  claims  that  the  former  appraisal 
was  erroneously  made,  and  that  this  application  comes  within  the 
section  just  quoted.  The  counsd  for  the  legatee  contend,  on  the 
other  hand,  that  only  errors  of  fact  were  intended  to  be  covered  by 
that  section,  while  the  error  in  this  case  was  one  of  law,  that  should 
have  been  corrected  by  an  appeal, — a  remedy  which,  by  an  earlier 
provision  of  the  same  section,  is  given  to  any  party  who  feels  ag- 
grieved by  the  surrogate's  decision.  That  the  latter  view  is  the  cor- 
rect one,  I  am  satisfied.  That  the  error  in  this  case  was  purely  one 
of  law  is  evidenced  from  the  finding  of  the  appraiser.   So  far  from 
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there  being  an  "appraisal,  assesement  or.  determination  •  •  • 
erroneously  made,"  there  was  none  made  at  all,  for  the  reason  that 
both  appraiser  and  sairogate  took  the  view,  which  ultimately  {H-oved 
to  be  mistaken,  that  none  was  necessary.  It  should  be  obserred  that 
the  word  "determination,"  as  used  in  the  statute,  takes  its  meaning 
from  the  words  immediately  preceding,  namely,  "order  or  decree  of 
a  surrogate  determining  the  value  of  an  estate."  No  reported  case 
in  this  state  is  called  to  my  attention,  although  it  is  stated  in  the 
excellent  and  instructive  brief  of  the  comptroller's  counsel  that,  im- 
mediately after  the  enactment  in  question,  Mr.  Justice  Herrick  grant- 
ed an  order  for  a  reappraisal  of  the  McKensie  estate  on  the  ground 
that  shares  of  stock  in  a  foreign  corporation  had  been  erroneously 
appraUed  and  found  not  taxable;  a  subsequent  decision  of  the  conrt 
of  appeals  in  that  case,  as  in  this,  having  thrown  a  new  light  on  the 
question  passed  upon.  In  the  absence  of  anything  to  show  that  there 
was  any  opposition  or  discussion  of  the  application  before  Judge 
Herrick,  that  decision  cannot  be  regarded  as  a  precedent.  The  Penn- 
sylvania courts  have  passed  upon  the  principle  of  the  question  here 
involved,  although  upon  different  statutory  language.  In  Re  Money- 
penny*s  Estate,  181  Pa.  St.  312,  37  Atl.  589,  the  court  said: 

"The  ground  of  this  second  appraisement  was  that  the  New  York  land  bad 
been  converted  into  ijersonalty  by  the  testator's  direction  to  sell,  and  that  the 
first  appraiser  had  omitted  it  'Hie  fact  of  such  omission  was  conceded.  The 
auditor  found  expressly  that  the  omission  was  not  Induced  by  any  fraud  or 
concealment,  and  the  undisputed  evidence  shows  that  it  was  not  the  result  of 
accident  or  of  mistalce,  in  any  proper  legal  sense,  but  was  done  intentionally 
by  the  appraiser  upon  his  view  of  the  law.  The  error,  if  there  was  one,  was 
due  to  the  appraiser's  erroneous  Judgment,  deliberately  reached  upon  knowledge 
'  of  all  the  facts.  The  commonwealth  seeks,  and  the  court  has  sustained,  a 
second  appraisement  to  revise  this  Judgment  of  the  appraiser.  Clearly,  this 
cannot  be  done.  The  plain  statutory  remedy  for  such  a  case  Is  not  a  second  ap- 
praisement but  an  appeal  from  the  first.  It  does  not  admit  of  doubt  that. 
It  the  commonwealth  had  appealed,  the  court  would  have  reviewed  the  appiaia- 
er's  action  and  corrected  any  error.  This  fact  alone  is  conclusive  tiiat  an  appeal 
was  the  proper  and  exclusive  remedy." 

The  comptroller's  attorney  invokes  the  rule  that  statutes  are  to 
be  construed  in  the  light  of  the  evil  sought  to  be  remedied,  and  re- 
cites the  history  of  the  attempt  and  failure  to  tax  certain  estates, 
and  says  that  the  comptroller,  moved  by  such  failure,  went  to  the 
legislature  and  secured  the  passage  of  the  amendment  relied  upon  in 
this  aH>lication.  One  objection  to  applying  that  rule  in  this  case  is 
that  the  evil  referred  to  was  not  long  continued  and  open,  and  one 
that  could  be  assumed  to  be  in  the  minds  of  the  legislators  when  they 
enacted  the  law.  A  right  of  appeal  already  existed.  If  the  intent 
had  been,  as  is  contended,  to  extend  this  right,  as  to  the  comptroller, 
for  a  period  of  two  years,  instead  of  two  months,  as  it  had  been 
previously,  the  natural  course  would  have  been  to  amend  the  exist- 
ing portion  of  the  act  allowing  an  appeal  by  saying,  in  direct  words, 
that  the  comptroller  should  have  such  right  of  appeal  for  a  term  of 
two  years.  There  was  addt^i,  however,  an  entirely  new  provision, 
framed  in  entirely  different  language,  and  language  that  is  apt  and 
suitable  to  describe  grounds  upon  which  judgments  or  other  determi- 
nations of  courts  may  so  generally  be  attacked  after  the  time  to  a^ 
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peal  has  expired.  It  is  noteworthy  that  the  period  of  time  fixed  upon 
by  this  amendment  is  the  same  as  is  allowed  by  section  1290  of  the 
Code  for  moving  to  set  aside  a  final  judgment  for  error  in  fact  not 
arising  upon  the  trial.  My  conclusion  is  that  only  errors  of  fact 
were  intended  to  be  embraced  by  the  language  relied  upon,  and  that 
this  application,  based  upon  what  was  emphatically  an  error  of  law, 
mast  be  denied. 
Application  denied. 


(29  Mtntr.  Hep.  484.) 

In  re  HTJLBERT  BROS.  &  CO. 

(Supreme  Ck}art,  Special  Term,  New  York  Oount?.   November,  1889.) 

Costs— Receiybbs—Fu  NDs— Payment. 

Pending  attachment  of  a  fund  due  a  foreign  corporation,  held  by  a  re- 
celver,  tbe  trustee  of  tbe  corporation  moved  In  the  recelTershlp  proceedings 
to  amend  the  order  directing  the  receiver  to  pay  the  fund  to  him  for  the 
corporaticm,  which  was  successfully  resisted  by  the  attaching  creditors, 
and  Judguieut  for  costs  was  rendered  against  the  trustee.  Held,  on  motion 
of  tbe  attaching  creditors,  that  the  costs  should  be  paid  out  of  the  fund  on 
their  relieving  the  necessary  amount  from  their  attachment,  the  receiver  be- 
ing in  no  potiitlon  to  object  thereto,  and  the  judgment  against  the  trustee 
being  virtually  against  the  fund  when  he  should  receive  it,  and  not  against 
him  Individually. 

Proceedings  for  voluntary  dissolution  of  Hulbert  Bros.  &  Go.  Mo- 
tion to  direct  payment  of  costs  out  of  fund  in  hands  of  receiver  sus- 
tained. 

Stedman  &  Larkin  and  Campbell  &  Hance,  for  creditors. 
Francis  Speir,  Jr.,  for  receiver. 

SCOTT,  J.  Hulbert  Bros.  &  Co.,  a  corporation,  instituted  proceed- 
ings for  voluntary  dissolution,  and  a  permanent  receiver  was  appoint- 
ed  on  August  5, 1897.  Among  its  creditors  was  the  E.  G.  Mea(^«ii 
Arms  Company,  a  corporation  organized  under  the  laws  of  the  state 
of  Missouri,  which  had,  prior  to  October,  1897,  made  a  general  assign- 
ment for  the  benefit  of  creditors  under  the  laws  of  Missouri,  and 
thereafter  one  Bulkley  was  appointed  substituted  trustee  in  place  of 
the  original  trustee.  Such  proceedings  were  had  in  the  proceedings 
for  the  dissolution  of  Hulbert  Bros.  &  Co.  that  an  order  was  entereii 
in  this  court  on  ]ilay  27,  1898,  adjudging  the  E.  0.  Meachem  Arms 
Company  to  be  a  creditor  of  Hulbert  Bros.  &  Co.  to  the  amount  of 
$7,929.09,  and  that  the  share  of  the  said  arms  company  in  the  assets 
of  Hulbert  Bros.  &  Co.  amounted  to  5574.07.  Prior  to  the  entry  of 
this  order,  a  firm  of  attorneys  in  this  city  began  an  action  against  the 
E.  G.  Meachem  Arms  Company  for  the  sum  of  $1,250,  claimed  to  be 
due  for  services  rendered  in  connection  with  proving  the  claim  of 
that  company  against  Hulbert  Bros.  &  Co.  An  attachment  was 
issued  and  levied  upon  the  funds  in  the  hands  of  the  receiver  of  Hul- 
bert Bros.  &  Co.,  on  February  15, 1898,  so  that,  from  the  instant  the 
order  was  entered  fixing  the  amount  due  to  said  company  out  of  the 
assets  in  the  bands  of  the  receiver,  the  lien  of  the  attachment  covered 
the  whole  amount  so  fixed.  In  January,  1899,  Bulkley,  as  snbstltated 
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trustee  of  the  E.  C.  Meacbem  Arms  Company,  moved  at  special  term 
to  amend  the  order  of  May  27,  1898,  by  inserting  before  the  words 
'TS.  C.  Meachem  Arms  Company"  the  words  'TVilliam  M-  Bulkley, 
the  trustee  of/'  the  effect  of  which  motion,  if  granted,  would  have 
been  that  the  receiver  of  Hulbert  Bros.  &  Co.  would  have  been  directed 
to  pay  the  |547.07  to  Bulkley,  as  trustee,  instead  of  to  the  arms  com- 
pany. The  attaching  creditors  of  the  Meachem  Arms  Company  op- 
posed the  motion,  which  was  denied  at  special  term.  The  substitnted 
trustee  appealed  to  the  appellate  division,  where  the  order  of  the 
special  term  was  reviersed,  and  the  motion  granted.  57  N.  T.  Bnpp. 
88.  The  attaching  creditors  in  turn  appealed  to  the  court  of  appeals, 
where  the  order  of  the  appellate  division  was  reversed,  and  the  wder 
of  the  special  term  afBrmjed  (54  N.  £.  571),  and  costs  in  all  the  courts, 
amounting  to  |267.32>  awarded  to  the  attaching  creditors  against  the 
substituted  trustee,  and  a  judgment  has  been  duly  entered  in  this 
county  in  favor  of  said  attaching  creditors  against  said  Bolkley  as  sub- 
stitnted trustee.  In  the  meantime  the  receiver  of  Hulbert  Bros.  & 
Go.  still  holds  the  said  sum  of  f 574.07,  which  he  has  been  ordered  to 
pay  to  the  E.  O.  Meachem  Arms  Company,  but  which  he  has  been 
prevented  from  paying  by  reason  of  the  attachment.  The  attaching 
creditors  now  move  that  the  receiver  of  Hulbert  Bros.  &  Co.  be  di- 
rected to  pay  them,  out  of  the  funds  in  his  hands  adjudged  to  be  dne 
to  the  E.  C.  Meachem  Arms  Company,  the  amount  of  the  judgment  for 
costs  against  Bulkley  as  substituted  trustee  for  said  company.  The 
receiver  of  Hulbert  Bros.  &  Co.  opposes  the  motion,  because,  as  he 
says,  the  costs  were  awarded  against  Bulkley,  and  not  against  him- 
self. It  is  not  apparent,  however,  what  interest  the  receiver  has  in 
the  question.  He  holds  the  amount  subject  to  the  order  erf  the  court, 
and  it  can  make  no  difference  to  him  who  receives  the  money,  pro- 
vided it  is  paid  under  authority  which  will  protect  him.  Hie  sobsti- 
tnted  trustee  o^^ses  the  motion  because,  as  the  matter  now  stands, 
the  final  order  of  distribati<Hi  directs  payment  to  be  made  to  the 
Meachem  Arms  Company,  and  not  to  Bulkley,  its  assignee.  This  ob- 
jection seems  to  me  to  be  a  matter  of  form,  rather  than  of  substance. 
The  judgment  against  Bulkley  is  against  him  in  his  representative 
capacity,  and  not  individually.  Whenever  and  however  it  is  to  be 
paid,  it  must  be  collected  out  of  funds  or  property  in  his  hands  as 
assignee,  and  not  out  of  his  individual  property.  It  is  true  that  the 
order  directing  payment  over  of  the  funds  at  present  requires  pay- 
ment to  be  made  to  the  Meachem  Arms  Company,  and  not  to  Bulkley, 
as  assignee,  and  that  the  motion  to  so  amend  it  as  to  require  payment 
to  Bulkley  has  been  denied.  The  record,  however,  shows  that  that 
motion  was  resisted  and  denied,  not  by  reason  of  any  infirmity  in 
Bulkley's  claim,  or  right  to  receive  the  money  in  behalf  of  the  Meacb- 
em Company,  but  solely  because  of  the  outstanding  attachment.  As 
between  the  Meachem  Arms  Company  and  Bulkley,  its  assignee,  the 
latter  will  be  entitled  to  receive  the  payment  whenever  the  obstacle 
now  existing  in  the  shape  of  the  attachment  shall  be  removed.  If 
the  attachment  were  to  be  vacated  to-day,  while  in  form  the  receiver 
wonld  be  under  an  order  to  pay  the  fund  to  the  Meachem  Company,  in 
fact  Bulkley,  its  assignee,  would  be  entitled  to  demand  instant  pay- 
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meat  from  the  company.  In  fact,  the  fond  in  the  hands  of  the  le- 

ceiver,  payable  to  the  Meachem  Gompany,  snbject  to  the  Uea  of  the 
attachment,  constituteB  a  part  of  the  assigned  estate  covered  by  the 
assignment  to  Bulkley.  Hence,  if  the  assignment  were  ont  of  the 
way,  it  wonld  be  most  appropriate  that  the  judgment  for  costs 
against  Bulkley,  as  assignee,  should  be  satisfied  out  of  the  fund  in  Ihe 
hands  ot  the  receiver  of  Hulbert  Bros.  &  Co.  To  the  extent  neces* 
aary  to  pay  the  jndgmmt  for  costs,  the  attocluaent  can  be  removed 
u  an  obstacle  to  payment  by  a  pn^r  stipulation  on  the  part  of  the 
attaching  creditors.  The  motion  will  therefore  be  granted  in  so 
far  as  to  direct  the  receiver  to  pay  the  judgment  for  costs  upon  receiv- 
ing a  stipulation  relieving  so  much  of  the  attached  fund  as  is  so  paid 
from  the  lien  of  the  attachment. 
Ordered  accordingly. 


(29  Misc.  Bep.  568.) 

PEOFLB  ex  r6L  SHEBBILL  et  aL  t.  OTJOGENHBIMEB  et  aL 

(Snpieme  Gonit,  Spedal  Term,  New  T<^  Oonn^.  November,  1889.) 

1.  Makdauub  AOAimT  Crrr  Cocnctl— Right  to  Appeal. 

On  an  application  for  mandamas  against  a  city  council,  the  order  was 
against  the  individuals  composing  tbe  council,  as  well  as  against  the 
council  as  a  board,  and  it  also  awarded  costs  against  them.  Beld,  tb&t 
th«y  might  appeal  therefrom  as  Individuals,  as  the  order  otCected  them 
personally. 

8.  Sams— -EifPLOTUBiiT  of  Counsei.. 

Members  of  a  city  council  are  entitled  to  employ  their  own  private  coun- 
sel to  defend  them  on  their  appeal  from  an  order  In  mandamna  against  the 
council,  affecting  them  personally  as  to  costs,  and  need  not  depend  on 
thQ  dty'B  corporation  counsel,  who  declines  to  defend  them,  and  by  whom 
they  should  appear  as  a  board,  since  Oode  Civ.  Proc.  {  1995,  provides  that 
a  party  to  such  a  proceeding  may  appear  by  attorney,  as  In  an  action,  and 
by  section  GS  a  party  to  a  civil  action  may  prosecute  or  defend  by  attorney. 

Application  for  mandamus  by  the  people,  on  the  relation  of  Henry 
W.  Sherrill  and  others,  against  Bandolph  Guggenheimer  and  others, 
as  the  council  of  the  city  of  New  Yoi±.  There  was  an  order  in  favor 
of  relators  (59  N.  Y.  Supp.  913),  and  certain  members  of  the  council 
move  to  compel  the  attorney  for  relators  to  accept  service  of  a  notice 
of  appeal  served  in  their  behalf.  Granted. 

J.  Hampden  Doug^ierty,  for  relators. 
William  J.  Kelly,  for  certain  councilmen. 

John  Whalen,  Corp.  Gonnsel  (Charles  Blandy,  of  counsel),  for  de- 
fendants. 

TBTJAX,  J.  This  is  a  motion  by  four  members  of  the  city  council 
to  compel  the  attorney  for  the  relators  to  accept  service  of  a  notice 
of  appeal,  sm^ed  on  behalf  of  said  members,  from  an  order  made  at 
special  term,  directing  that  a  peremptory  writ  of  mandamus  issne 
to  them  and  their  colleagues,  members  of  the  council,  compelling  them 
to  vote  for  an  issue  of  bonds  to  acquire  the  plant  of  the  Long  Island 
Water-Supply  Company,  and  awarding  |50  costs  against  Sie  four 
parties  mentioned,  personally.  The  four  persons  against  whom  the> 
vrrit  had  issued,  and  aKalnst  whom  costs  have  been  awarded,  desiring 
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to  appeal  from  the  order  awarding  the  peremptory  writ  of  mandamus 
and  costs,  served  a  notice  of  appeal  tlierefrcnn  npoo  the  attorn^  for 
the  relators,  who  returned  said  notice  upon  the  ground  **that  the  said 
persons  have  no  right  to  appear  by  private  counsel,  and  that  no  one 
has  authority  to  appear  for  the  council  of  the  city  of  New  York  ex- 
cept the  corporation  counsel."  I  am  of  the  opinion  that  the  motion 
to  compel  the  attorney  for  the  relators  to  receive  the  notice  of  appeal 
should  be  granted.  It  may  be  that  the  original  applicatioQ  for  a 
writ  of  mandamus  was  directed  to  the  eoaneil  as  a  board,  and  not  to 
the  individual  members  of  the  conncil,  and  that  the  board  should  ap- 
pear by  Ihe  corporation  counsel;  but  the  order  that  was  made  is 
against  the  individuals  composing  the  council,  as  well  as  against  the 
council  as  a  board,  and  it  awards  f50  costs  against  the  individuals 
who  desire  to  appeal  from  the  order.  They  have  the  legal  right  to 
appeal,  because,  as  members  of  the  board,  they  are,  in  a  legal  sense, 
aggrieved  by  the  decision  from  which  they  seek  to  appeal  (PeofJe  v. 
Jones,  110  N.  Y.  511, 18  N.  E.  432),  and  also  because  costs  have  been 
awarded  against  them  as  individuals.  The  fact  that  the  corporation 
counsel,  as  attorney  for  the  board,  does  not  desire  to  appeal  from 
the  order,  is  no  reason  why  the  individuals  who  are  aggrieved  by  the 
order  should  not  have  the  right  of  such  an  appeal.  The  order  affects 
them  personally,  and  they  have  the  right  to  employ  counsel  to  d^end 
them,  and  are  not  bonnd  to  accept  the  services  of  a  counsel  who  de- 
•clincs  to  defend  them.  Section  1995  of  the  Code  of  Civil  Procedure  pro- 
vides that  a  party  to  a  special  proceeding  instituted  by  state  writ 
may  appear  by  attorney  with  like  effect  as  Ol  an  action  brought  in  the 
supreme  court,  while  section  55  of  the  Code  provides  that  a  party  to 
a  civil  action,  who  is  of  full  age,  may  prosecute  or  defend  ^&  same 
in  person  or  by  attorney.  To  make  ^e  defendants  appear  by  an  at- 
torney who  will  not  defend  them  is  to  make  this  section  of  the  Code 
inoperative  as  against  them.  This  proceeding  affects  the  property  of 
the  defendants;  it  may  affect  their  liberty;  and  the  constitution  of 
this  state  provides  that  no  man  shall  be  deprived  of  his  liberty  or 
property  without  due  process  of  law.  One  of  the  things  of  wh!<^  he 
she^  not  be  deprived  is  the  right  to  defend  himself  by  counsel  of  his 
own  choosing.  The  motion  is  granted,  with  $10  costs  to  alride  event 
ot  the  ai^al. 

Motion  granted,  with  |10  costs  to  abide  event. 


NALLY  V.  HITCHCOCK  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department   Jannaty  5,  1900l) 

1.  Witnesses— Choss- Ex  AMIS  ATiON— Discretion  op  Court. 

Whether  defendant  should  be  permitted  to  cross-examine  plalntura  wl^ 
nesB  upon  the  whole  case  before  the  plaintiff  has  tested  Is  a  matter  wltbln 
the  discretion  (tf  the  court. 
S.  Charob  to  Jdbt— Failubb  to  Satb  ExOBFTIOjm. 

Objectlona  to  the  charge  to  the  Jury  will  not  tM  coa^ered  on  appsal 
where  no  exception  was  taken  at  the  trial. 

Appeal  from  trial  term,  New  Tork  couniT; 
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Action  by  Frank  C.  Nally  agamat  Hiram  Hitchcock  and  others. 
From  a  judgment  for  defendants,  and  an  ord^  denying  a  new  trial, 
plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUOT,  P.  J.,  and  EUMSEY,  PATTEBSON, 
and  INGRAHAM.  JJ. 

Lotus  Hicks,  for  a{^llant. 

William  J.  Fanning,  for  respondents. 

KUMSEY,  J.  None  of  the  exceptions  were  well  taken.  Whether  ' 
the  defendants  shonld  be  permitted  to  cross^am^e  the  plaintifF's 
witness  upon  the  whole  case  before  the  plaintiff  had  rested  was  pure- 
ly a  matter  in  the  discretion  of  the  court,  and  there  is  no  reason  to 
believe  that  that  discretion  was  abused  upon  this  trial.  The  objec- 
tions to  the  charge  cannot  be  considered,  because  no  exception  was 
taken  to  it.  It  may  be  proper  to  say,  howeyer,  that  the  charge 
fully  covered  all  the  matters  at  issue;  and,  if  the  plaintiff  desired 
that  any  further  direction  be  given  to  the  jury,  it  was  his  dxtty  to  a^ 
the  court  to  do  so. 

The  evidence  to  sustain  the  verdict  was  ample.  There  was  noth- 
ing in  the  circumstances  shown  upon  the  trial  which  could  throw 
any  doubt  on  the  good  faith  with  which  the  defendants  received  this  ' 
check.  The  fact  that  it  was  payable  to  the  Mexican  Onyx  Company, 
and  was  indorsed  by  that  company  by  its  president,  to  whom  the 
money  was  paid,  did  not,  under  the  circumstances,  throw  any  sus- 
picion upon  the  validity  of  the  check;  nor  was  there  any  reason  to 
suppose  that  the  indorsement  was  not  perfectly  proper. 

Upon  the  evidence  we  are  satisfied  that  the  verdict  was  correct, 
and  the  judgment  and  order  must  be  affirmed,  with  costs.  All  concur. 


BROWN  V.  TODD. 

(Bopreme  Conrt,  Appellate  Division,  First  Departmeot  January  Bt  ISOOl) 

HASTEB  AKD  SbBVAHT— AFPLIANCEa— Neolioencb. 

An  employer  Instructed  his  employes  to  bnlld  horses  for  a  scaffold,  to  be 
used  by  the  workmen  In  the  house  he  was  constractlng.  from  certain 
particular  material,  of  which  there  was  Just  enough  for  that  purpose.  An 
employe  was  Injured  by  the  breaking  of  a  horse  made  of  defective  material, 
the  defect  not  beliig  apparent  to  an  ordinary  observer.  The  empl<v6  took 
no  part  In  selecting  the  material  or  putting  It  together,  ffeld;  tliat  the 
employer's  negligence  In  falling  to  afford  tbe  emjfloyi  a  safe  place  to  work 
was  tbe  cause  of  the  Injury. 

Appeal  from  trial  term,  Kew  York  county. 

Action  by  Joseph  W.  Brown  against  John  B.  Todd.  From  a  judg- 
ment for  plaintiff  and  an  order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  McLAUGHUN,  PAT- 
TERSON, O'BKEEN,  and  INGRAHAM,  JJ. 

Charles  J.  Hardy,  for  appellant. 
John  M.  Gardner,  for  respondent. 
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PATTEBSOK,  J.  On  the  trial  of  this  catiae  there  was  a  serioos 

conflict  of  evidence  as  to  every  material  fact  except  the  defendant's 
employment  of  the  {^aintift,  the  immediate  cause  of  the  accident 
which  befell  the  latter,  and  the  grave  injuries  he  sustained  in  con- 
sequence thereof.  It  is  sought  to  visit  responsibility  for  those  in- 
juria upon  the  defendant  on  the  allegation  that  it  was  his  personal 
negligence  to  which  the  accident  is  attributable.  An  investiga- 
tion of  the  record  discloses  that  the  verdict  of  the  jury  has  neces- 
sarily established  the  following  focts,  viz.:  The  defendant  was  the 
owner  of  certain  premises  in  the  city  of  New  York  upon  which 
there  was  being  erected  for  him  a  large  building,  which,  on  the 
19th  of  Jane,  1896,  was  partially  completed.  Tbs  plaintiff  was  a 
carpenter,  and  on  the  day  mentioned,  at  about  8  o'clock  in  the  morn- 
ing, he  went  to  the  building,  in  company  with  one  Springsteel,  was 
there  introduced  to  the  defendant,  and  employed  by  him  to  assist 
in  the  carpentering  work,  and  v*ras  immediately  set  to  work  on 
the  fourth  floor  of  the  building  in  sawing  boards  into  rarioas  lengtiis. 
The  ceiling  of  the  fourth  floor  was  to  be  of  boards  tongoed  and 
grooved.  It  was  to  be  part  of  the  plaintiff's  work  to  assist  in  putting 
up  the  ceiling.  The  distance  from  the  floor  to  the  ceiling  was  some 
10  feet,  and  it  was,  therefore,  necessary  that  a  platform,  scaffolding, 
or  staging  should  be  set  up,  upon  which  the  carpenters  might  stand 
while  working.  A  scaffold  consisting  of  flve  forms  called  'liorses," 
on  which  planks  were  laid,  was  made  or  prepared  by  other  employ^ 
of  Todd,  who  may  be  called  fellow  servants  of  the  plaintiff,  ihe 
plaintiff  had  no  part  whatever  in  the  building  of  the  scaffold,  or 
the  selection  of  the  material,  or  patting  it  together,  aa  the  verdict 
of  the  jury  establishes.  The  horses  were  in  the  shape  of  trestles, 
with  a  long  piece  called  a  "header,"  at  the  sides  of  which,  near  each 
end,  were  nailed  legs  or  supports,  braced  together;  that  being  the 
ordinary  mode  of  construction.  The  headers  were  of  hemlock  wood. 
When  the  horses  were  completed,  and  ready  for  use,  and  the  boards 
put  upon  them,  the  plaintiff  was  instructed  to  go  upon  the  scaffold 
thus  erected,  and  assist  in  putting  in  place  some  of  the  ceiling 
boards.  He  did  so,  and  stood  immediately  over  one  of  the  horses. 
It  broke  nnder  his  weight,  and  he  fell  to  the  flow,  siutaining  very 
grave  injuries.  The  cause  of  the  breaking  of  the  header  of  the  horse 
over  which  he  stood  was  that  it  was  crossgrained,  and  improper  for 
the  use  to  which  it  was  applied.  It  was  claimed  by  the  defendant 
that  the  timber  used  for  the  header  of  the  horse  had  been  cut  or 
sawed  at  one  point,  and  there  was  a  knot  at  another,  and  that  an 
oblique  fracture,  which  was  disclosed  upon  an  examination  after  the 
accident,  proved  that,  and  that  the  defect  could  have  been  discovered 
by  a  simple  casual  inspection;  but  the  verdict  of  the  jury  again,  on 
conflicting  evidence,  shows  that  Ihe  real  cause  was  that  stated  by 
the  plaintifTs  witnesses,  and  that  the  condition  of  ihs  header  was 
not  such  as  the  defendant  claimed.  Before  the  horses  were  con- 
structed, the  fellow  servants  of  the  plaintiff  sought  information 
from  the  defendant,  Todd,  and  from  Ms  foreman,  Valentine,  aa  to 
material  with  which  the  scaffold  should  be  constructed,  and  more 
particularly  with  reference  to  Uie  horses.  On  the  fourth  floor  of 
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the  building  was  lying  material,  which  Todd  directed  the  fellow 
servants  of  the  plaintiff  to  use  in  constructing  the  hoi^s.  The  wit- 
nesses for  the  plaintiff  testify  that  they  were  expressly  directed  by 
the  defendant  to  use  that  material  The  case  is  not,  therefore,  one 
in  which  the  fellow  servants  of  the  plaintifl  were  at  liberty  to  make 
their,  own  selectf cm  of  material  from  lumber  found  in  or  about  the 
pranises,  but  they  were  directed  by  tide  defendant,  according  to 
some  witnesses,  and  hy  Valentine,  the  superintendent  or  foreman, 
according  to  another  witness,  to  use  the  particular  material  which 
was  then  lying  on  the  floor  near  them. 

It  was  the  duty  of  the  master  to  furnish  a  scaffolding  for  the  men 
to  stand  on.  It  was  his  duty  to  furnish  them  with  the  material 
out  of  which  that  scaffold  could  be  constructed.  He  took  upon 
himself,  in  the  present  case,  the  responsibili^  of  directing  what  ma- 
terial should  be  used,  and  his  workmen  were  justified  in  using  that 
material.  There  was  no  duty  devolving  upon  them  of  selecting 
from  a  mass  of  material  that  which  should  be  fit,  appropriate,  and 
safe.  We  are  not  called  upon  to  consider  in  this  case  the  subject 
of  liability  of  an  employer  where  a  servant  is  injured  partly  through 
the  negligence  of  the  employer  and  partly  through  that  of  fellow 
servants,  for  here  the  proof  accepted  by  the  jury  established  that 
there  was  no  more  material,  the  use  of  which  was  directed  by  the 
defendant,  than  just  enough  to  make  the  five  headers  for  the  five 
horses.  That  is  the  testimony  of  Sprin^ted  and  of  Daly.  There 
was  no  opportunity  of  selection,  therefore,  given  to  the  fellow  serv- 
ants of  the  plaintiff.  They  were  not  required  to  separate  and  select 
good  material  from  a  mass.  Regardless  of  other  conditions,  the 
proof  is  clear  that  the  header  timber  was  defective,  improper,  and 
unsafe  for  use;  that  its  use  was  so  ordered  by  the  defendant;  that 
there  was  nothing  else  to  be  used  for  the  purpose;  and  that  the 
'-defects  were  not  apparent  to  an  ordinary  observer.  The  plaintiff 
was  entitled  to  rely,  under  the  circumstances,  upon  his  employer 
furnishing  him  with  a  safe  place  in  which  to  work.  The  duty  the 
defendant  owed  to  the  plaintiff  in  that  respect  was  not  performed, 
and  by  reason  of  the  negligence  of  the  defendant  the  accident  hap- 
pened and  the  injnries  were  sustained. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
«OBtB.   All  concur. 


PEOPLE  ex  rel.  BOYD  t.  HERTLE  et  aL 

(Snpreme  Court,  Appellate  DItIbIoii,  First  Department.   January  C,  1900.) 

1.  Mandamus— Trial — Findings  by  Jcry— Effect. 

FlndiDss  of  a  jury  on  questions  ol  fact  Joined  on  an  altematire  writ 
of  mandamus  are  conclnslve  on  the  supreme  court  at  special  tenn. 
3.  Saue—Bioht  of  Appeal. 

Since  an  order  directing  a  peremptory  mandamus  Is  a  final  Judgment 
In  tbe  proceeding,  errors  arising  in  the  course  of  the  trial  or  proceeding 
may  be  reviewed  on  appeal  from  such  order. 
&  Saicb— Costs— ExTBA  Allowance. 

An  extra  allowance  of  costs  cannot  be  allowed  on  tbe  trial  of.  an  altw> 
native  writ  of  mandamus. 
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Appeal  from  special  tenn,  Kew  York  connty. 

Application  for  mandamns  by  the  people,  on  the  relation  <ji  James 
Boyd,  against  John  Hertle  and  others,  commiBsioners  of  accounts 
of  the  city  of  New  York.  From  an  order  granting  a  peremptory 
writ  (60  N.  Y.  Snpp.  23),  defendants  appeal.  Modified. 

Argued  before  VAN  BRUNT,  F.  J.,  and  BUMBEY,  O^BBIEN,  and 
IKGBAHAM,  JJ. 

T^nce  Farl^,  for  appellants. 
H.  D.  Baldwin,  for  respondent. 

VAN  BRUNT,  P.  J,  We  think  that  the  order  should  be  aiBnned 
for  the  reasons  stated  by  Kr.  Justice  SCOTT  in  his  opinion  in  the 
court  below.  It  is,  howcTer,  necessary  to  call  attention  to  the  state- 
ment contained  in  his  opinion,  that  the  findings  of  the  jniy  upon 
questions  submitted  to  them  in  a  proceeding  for  mandamns  are  not 
conclusiTe  upon  the  court  at  special  term.  This  Tiew  in  respect  to 
the  verdict  of  a  jury  in  such  proceedings  is  erroneous,  as  was  shown 
in  the  case  of  Peojrte  v.  Kearney  (recently  decided  by  this  court) 
61  N.  Y.  Supp.  41,  in  which  it  was  held  that: 

"As  an  Issue  o(  fact  Joined  upon  an  alternative  writ  of  mandamns  must  be 
tried  by  a  Jury  as  if  it  was  an  Issue  Joined  in  an  action  where  a  party  had  a 
right  to  trial  by  Jury,  Its  effect  we  think,  must  be  the  same  as  the  verdict  of 
a  Jnry  In  such  an  action,  and  binding  upon  the  court  bearing  the  application  for 
a  final  order,  unless  the  verdict  Is  set  aside  or  a  new  trial  granted." 

Errors  arising  in  the  course  of  the  trial  or  proceeding  may  be 
reviewed  upon  appeal  from  the  order  dtrecting  a  peremptory  man- 
damus, which  is  the  final  judgment  in  the  proceeding. 

We  think,  however,  that  the  court  below  erred  in  granting  the 
extra  allowance.  There  does  not  seem  to  be  any  proTision  <rf  law 
which  authorizes  the  granting  of  any  such  allowance. 

The  order  appealed  from  should  be  modified  so  &r  as  to  strike 
out  the  provision  for  an  allowance,  and  as  modified  affirmed,  witb 
costs  and  disbursements  to  be  taxed.  All  concur. 


(29  HIsc.  Bep.  S16.) 

QUIGLEY  V.  BAUMANN. 

(Supreme  Court,  Special  Term,  New  York  County.   November,  1S90.) 

L  BXEcm-roiT  aoatnst  tre  Person— Dischabor. 

Code  Civ.  Proc.  §  572,  declares  that  where  a  jattement  creditor  has 
caused  the  debtor  to  be  arrested,  and  shall  delay  the  enforcement  of  his 
remedies,  the  debtor  may  be  discharged.  Held  that,  since  such  section  only 
authorized  the  vacation  of  an  order  of  arrest,  It  was  Inapplicable  to  a 
motion  to  vacate  an  execution  against  the  person,  though  such  execution 
was  not  isBned  for  more  than  five  years  after  the  recovery  of  the  Judgment 
under  wbidi  It  was  Issued. 

I.  Same— Pbiok  Ekecdtign— Issuance. 

Code  Civ.  Proc.  §  13T7,  authorizing  the  issuance  of  an  execntlon  <hi  a 
Judgment  after  the  expiration  of  five  years  from  Its  entry  If  an  execution 
had  been  previously  issued  thereon  within  five  years,  and  returned  wholly 
or  partly  unsatisfied,  does  not  require  the  Issuance  of  an  execution  against 
the  person  of  the  Judgment  debtor  within  five  years  after  the  rendltiui  of 
the  judgment,  as  a  condition  precedent  to  the  oredltor's  right  to  issue  sach 
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execution  after  the  llmltatloD,  where  a  prevloiii  execntlon  agslnat  the 
debtor's  property  had  been  Issued  and  returned  nnsatlsfled. 

Action  by  Margaret  Quigley  against  Hugo  Baomann.  Motion  to 
YBcaie  an  ^ecation  against  defendant's  person.  Denied. 

M.  Charles  Foley,  for  plaintiff. 
A.  M.  Fmmberg,  for  defendant. 

6G0TT,  J.  On  AprU  18,  1894,  plaintiff  obtained  a  Judgment 
against  defendant  upon  a  cause  of  action  which  involved  the  right 
to  issue  an  execution  against  the  person.  An  ezecation  against 
the  defendant's  property  was  duly  issued  to  the  county  in  which 
the  defendant  resided,  and  was  returned  unsatisfied.  The  defend- 
ant has  from  time  to  time  made  some  few  payments,  and  many 
promises  of  payment,  upon  the  judgment,  upon  whidi,  however, 
there  still  remains  due  a  considerable  sum.  On  November  3,  1899, 
an  execution  against  his  person  was  issued,  and  he  was  arrested, 
and  gave  bail  for  the  limits.  He  now  moves  to  vacate  the  body  exe- 
cution. It  is  regular  upon  its  face,  and  complies  in  its  recitals 
and  directions  with  the  statutory  requirements.  Although  more 
than  five  years  have  elapsed  since  the  recovery  of  the  judgment, 
the  defendant  is  not  entitled  to  be  discharged  under  the  provisions 
of  section  572  of  the  Code  of  Civil  Procedure,  because  that  section 
provides  only  for  superseding  or  setting  aside  an  order  of  arrest, 
and  its  provisions  are  not  applicable  to  a  motion  to  vacate  or  set 
aside  an  execution  against  the  peraon  in  a  case  like  the  present. 
Bedner  v.  Jewett,  72  Hun,  598,  25  N.  Y.  Supp.  273.  Nor  can  the 
execution  be  set  aside  merely  because  it  has  been  issued  more  than 
five  years  after  the  entry  of  final  judgment.  Section  1377,  Code  Civ. 
Proc.,  provides  that  an  execution  can  be  issued  upon  a  final  judgment 
after  the  lapse  of  five  years  from  its  entry  if  an  execution  was  is- 
sued thereupon  within  five  years  after  the  entry  of  the  judgment, 
and  has  been  returned  wholly  or  partly  unsatisfied  or  unexecuted. 
Tte  present  is  such  a  case.  An  execution  was  issued  upon  the  judg- 
mCTit  within  five  years  after  its  rendition,  and  was  returned  unsatis- 
fied. The  plaintiff  therefore  was  entitled,  without  asking  leave  of 
the  court,  to  issue  another  execution.  It  does  not  matter  that  one 
execution  was  against  the  property,  and  the  other  against  the  per- 
son. The  section  of  the  Code  authorizing  the  issuance  Of  a  second 
execution  makes  no  distinction  between  the  two  classes  of  execu- 
tions, and  does  not  require,  as  a  condition  for  the  issuance  of  one 
kind  of  an  execution  after  the  lapse  of  five  years,  that  a  previous  exe- 
cution of  the  same  kind  should  have  been  issued  and  returned  within 
the  five  years;  nor  is  there  anything  to  be  found  in  other  sections 
of  the  same  chapter  of  the  Code  to  indicate  that  such  a  construction 
should  be  given  to  the  section.   Motion  denied,  with  $10  costs. 

Motion  denied*  with  |10  costs. 
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(29  MiBC.  Rep.  555.) 

TUTHILL  T.  CITY  OF  NEW  YOEK. 
(Supreme  Oonrt,  Special  Term,  Mew  York  GonntT.  Noreniber,  1808.) 

1.  Orbateb  Net  York  Charter— Cohonkrb— Abolition  of  OFFifjK. 

LawB  18»7,  c.  378  (Greater  New  York  Charter)  H  1570,  1571.  proTlde  for 
the  number  of  coroners  to  be  thereafter  elected  In  the  different  boroughs 
of  the  consolidated' cities,  and  declare  that  tbey  shall  possess  all  the  powers 
and  perform  all  the  duties  vested  In  or  Imposed  on  coroners  by  any  law  ot 
the  state  or  of  the  city,  as  theretofore  constituted.  Held,  that  the  office 
of  county  coroner  within  the  territory  of  the  new  dty  as  It  tberet)0f0re 
existed  was  aboilBhed  and  came  to  an  end  when  the  new  charter  took 
effect,  on  January  1,  1898. 

&  Pleadiko— Demurrer  to  Answer— Cohbidbbatiob  of  Cohflaist— Dishiss- 
AJU — Amendment. 

On  demurra*  to  the  answer,  the  complaint  may  be  considered;  and.  ff 
It  Is  not  sufllcient,  the  demurrer  should  be  overruled  and  the  complaint 
dismissed,  without  leave  to  amend,  where  it  appears  Impossible  to  make  it 
good  by  an  amendment 

Action  by  Hieodore  E.  Tathill  against  the  city  of  Kew  Yoik. 
Plaintiff  demnrs  to  tlie  answer.   Demnrrer  ovemiled,  and  complaint 

dismisBed. 

Charles  Haldane,  for  plaintiff. 

Jolin  Whalen,  Corp.  Counsel  (Charles  Blandy,  of  counsel),  for  de- 
fendant. 

BEEKMAN,  J.  The  plaintiff  was  elected  in  1896  to  the  office 
of  coroner  of  the  county  of  New  York  for  the  term  of  three  years 
from  and  after  December  31,  189G.  He  now  sues  to  recover  salary 
which  he  claims  he  is  entitled  to  receive  for  the  months  of  January 
and  February,  189S.  The  defendant,  in  its  answer,  has  set  up  a  sep- 
arate defense,  under  which  it  contends  that  the  term  of  office  of  t^ 
plaintiff  was  abridged  by  subsequent  legislation,  and  came  to  an 
end  on  the  Ist  day  of  January,  1898.  To  this  a  demnrrer  has  been 
interposed  on  the  ground  of  insufficiency.  Sections  1570  and  1571 
of  the  Greater  New  York  charter  (chapter  378,  Laws  1897)  provide 
that  thereafter  four  coroners  shall  be  elected  in  the  borough  of  Man- 
hattan, two  in  the  borough  of  the  Bronx,  two  in  the  borough  of 
Brooklyn,  three  in  the  borough  of  Queens.,  and  two  in  the  bOTongh 
of  Richmond,  and  that  each  of  said  coroners  shall  possess  all  the 
powers  and  perform  all  the  duties  vested  in  or  imposed  upon  coroners 
by  any  existing  laws  relating  to  coroners  in  the  city  of  New  YoA 
"as  heretofore  known  and  bounded,  or  by  any  law  of  this  state." 
It  has  been  held  that  the  effect  of  this  legislation  was  to  substi- 
tute a  new  system  for  the  selection  of  coroners  for. the  old,  which  re- 
quired such  officers  to  be  chosen  by  the  electors  of  the  county,  and 
that  the  office  of  county  coroner  within  tlie  territory  of  the  new 
city,  as  the  same  theretofore  existed,  was  abolished  and  came  to  an 
end  when  the  new  charter  took  effect,  namely,  on  January  1,  1898. 
People  V.  Blair,  21  App.  Div.  213,  47  N.  Y.  Supp.  495;  affirmed  by 
the  court  of  appeals,  on  the  opinion  below,  in  154  N.  T.  734,  49  X.  £. 
1102.  It  appears  tluit  the  relators  there  institated  two  proceedings, 
— one  for  a  mandamus  to  compel  the  respondents  to  receive  and  file 
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their  certificates  of  nomination  as  candidates  for  the  offices  of  coro- 
ners of  the  borough  of  Brooklyn,  under  the  new  charter,  and  the 
other  for  a  similar  writ  to  compel  said  board  to  receive  and  file  their 
certificates  of  nomination  as  candidates  for  the  office  of  coroners 
of  the  coanly  of  Kings.  The  writ  was  granted  in  tiie  proceeding 
first  mentioned,  but  denied  in  the  other.  The  question  which  was 
there  decided,  as  above  stated,  was  thus  fully  before  the  court,  and 
an  inspection  of  the  briefs  of  counsd  upon  the  appeals  to  the  court 
of  appeals  shows  that  it  was  thoroughly  discussed  before  that 
tribunal.  The  decision  is  as  applicable  to  the  county  of  New  York 
as  it  is  to  the  county  of  Kings,  and  there  is  no  room  for  distinguish- 
ing the  eases,  as  the  counsel  for  the  plaintiff  has  sought  to  do.  It 
follows,  therefore,  that  the  term  of  office  of  the  plaintiff  came  to 
an  end  on  the  1st  day  of  January,  1898,  and  with  it  the  right  to  re- 
ceive the  salary  for  which  he  sues.  It  is  a  well-settled  rule  that 
where  the  answer  is  demurred  to  the  entire  record  is  open  to  exam- 
ination, and  the  court  has  the  right  to  consider  the  complaint,  and, 
if  it  fails  to  state  facts  sufficient  to  constitute  a  cause  of  action, 
the  demurrer  to  the  answer  should  be  overruled  and  the  complaint 
dismissed.  Coming  v.  Roosevelt  (Sup.)  11  N.  Y.  Supp.  758;  Williams 
V.  Boyle,  1  Misc.  Rep.  364.  20  N.  Y.  Supp.  720;  and  especially  Hen- 
riques  v.  University,  28  App.  Div.  354,  51  N.  Y.  Supp.  284. 

In  the  case  at  bar  the  invalidity  of  plaintifTs  claim  does  appear 
open  the  face  ot  the  complaint,  and  in  overruling  the  demurrer  judg- 
ment should  also  be  awarded  in  favor  of  the  defendant,  dismissing 
the  complaint,  with  costs.  As  it  does  not  seem  to  be  possible  for 
the  plaintiff  to  make  his  complaint  good  by  amendment,  leave  to 
amend  is  not  granted.    Judgment  is  ordered  accordingly. 

Judgment  accordingly. 


'  ('jn  Misc.  Rep.  521.) 

FOLEY  et  al,  v.  SCHARMANN  et  al. 

(Supreme  Court,  Special  Term.  New  York  County.   November,  1889.) 

1.  CooxTERCLAiH— Action  for  Costs, 

Since  an  action  agnlnst  snreties  on  an  appeal  bond  ^ven  to  plaintiffs* 
testator  is  an  action  on  contract  and  an  action  by  the  suretieB  against 
plaintiffs,  showing  that  their  testator  bad  become  surety  on  an  adminis- 
tratrix's bond,  and  that  she  had  failed  to  pay  costs  to  the  sureties'  assignor, 
and  fees  to  the  referee,  for  which  the  assignor  was  responsible,  and  that 
previous  to  the  action  the  assignor  bad  assigned  such  claim  to  them,  Ig  an 
action  on  contract,  tbe  snreties  were  entitled  to  set  off  such  liability  against 
plalBtlfls'  claim,  under  Code  Civ.  Proc.  «  601,  providing  that  In  an  action 
on  contract  the  defendant  may  counterclaim  any  other  action  \m  contract 
existing  at  the  commencement  of  the  action. 

a  SaMR— Pt-EADINO. 

Since  costs  awarded  to  a  party  by  a  snrrogate's  decree  will  be  considered 
his  property  until  bis  attorney  attempts  to  enforce  his  lien  thereon,  a 
counterclaim  against  plaintiffs'  testator,  alleging  that  he  was  liable  on  an 
administratrix's  bond  for  unpaid  costs  decreed  to  plaintiffs'  assignor,  and 
assigned  to  defendants  before  the  commencement  of  suit,  stated  facta 
Boffldent  to  constitute  a  cause  of  actlim,  where  there  was  nothing  to  show 
Oiat  the  asaUenor's  attorney  ha^d  ever  asserted  or  attempted  to  enforce  his 
Hen. 
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Action  by  Charles  J.  Foley  and  others  against  Max  F.  Scharmann 
and  others  for  costs,  in  which  defendants  intCTposed  a  counterclaim, 
to  which  i^ntiffs  demurred.  Overruled. 

G.  O.  Battle,  for  plaintiffs. 

Qr.  B.  Bchldlelin,  for  defendants. 

OILDEBSLEEVE,  J.  This  is  a  demurrer  to  a  counterclaim.  The 
complaint  alleges  that  one  Julias  Scharmann,  who  is  not  a  party  to 
this  action,  sued  the  plaintiffs  herein  as  executors  of  one  A.  M. 
Foley,  deceased;  that  the  complaint  in  said  action  was  dismissed, 
and  judgment  for  costs  entered  in  favor  of  these  plaintiffs;  that 
an  appeal  was  taken,  and  the  judgment  of  dismissal  affirmed,  and 
another  judgment  for  costs  entered  in  favor  of  these  plaintiffs;  that 
defendants  herein  were  sureties  on  the  undertaking  on  appeal,  and 
jointly  and  severally  bound  themselves  to  pay  the  said  judgment 
so  appealed  from,  together  with  the  costs  of  the  appeal.  And  the 
complaint  demands  judgment  against  these  defendants  accordingly. 
Tlie  answer,  among  other  things,  sets  up  a  counterclaim,  alleging 
that  the  plaintiffs'  testator  in  his  lifetime  became  surety  on  the  bond 
of  one  Sophia  Froeschle,  as  administratrix;  that  said  administra- 
trix was  ordered  by  the  surrogate  to  pay  certain  costs  to  said  Julias 
Scharmann,  and  also  to  pay  the  fees  of  a  referee;  that  the  admin- 
istratrix has  not  paid  such  costs  and  fees;  that  the  referee  demands 
his  fees  from  Julius  Scharmann,  who  is  liable  therefor,  and  that  pre- 
vious to  the  commencement  of  this  action  said  Julius  Scharmann 
assigned  his  claim  to  these  defendants;  that  said  testator  npon 
such  bond  bound  his  executors,  the  plaintiffs  herein,  and  rendered 
them  responsible  for  the  administratrix  in  her  failure  to  perform 
her  duties  as  such,  and  obey  the  said  order  of  the  surrogate.  And 
defendants  herein  counterclaim,  as  assignees  of  the  said  claim  of 
Julius  Scharmann,  accordingly.  The  plaintiffs  demur  to  the  coun- 
terclaim on  the  grounds  (1)  that  it  is  not  of  the  character  specified 
in  section  601  of  the  Code,  and  (2)  that  it  does  not  state  facts  snffi- 
cient  to  constitute  a  cause  of  action,  the  section  in  question  pro- 
vides that,  in  an  action  on  contract,  the  defendant  may  counter- 
claim any  other  cause  of  action  on  contract  existing  at  the  commence- 
ment of  the  action.  The  complaint  in  the  case  at  bar  clearly  sets 
forth  a  cause  of  action  on  contract,  to  which  the  defendants  counter- 
claim a  cause  of  action  on  contract  existing  at  the  time  of  the  com- 
mencement of  the  action.  It  therefore  seems  that  the  counterclaim 
is  witliin  the  provisions  of  the  section  referred  tp.  I  am  also  of  opin- 
ion that  the  counterclaim  sets  forth  facts  sufficient  to  constitute  a 
cause  of  action.  The  fact  that  the  assigned  claim  is  for  costs  is 
not  fatal,  for  there  is  nothing  to  show  that  the  attorney  for  Julius 
Scharmann  has  ever  asserted  his  lien,  or  attempted  to  enforce  it. 
A  judgment  for  costs  is  the  property  of  the  judgment  creditor,  and 
must  be  so  treated  by  the  courts  until  an  attorney  attempts  to  en- 
force his  lien  thereon.  See  Wehle  v.  Conner,  83  N.  Y.  232.  Ite  same 
indnciple  applies  to  a  claim  for  costs  in  a  case  like  this,  where  the 
decree  of  the  surrogate  ordered  payment  of  the  costs  to  JuUus 
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Scbarmann>  not  to  his  attorney.   The  demurrer  mast  be  OTermled, 
with  leave  to  reply  within  20  days  on  payment  of  costs. 
Demurrer  overruled,  with  leave  to  reply. 


(20  Misc.  Rep.  492.) 

WASHINGTON  v.  SEAMAN'S  BANK  FOR  SAVINGTS. 

(Supreme  Court.  Special  Term,  New  Zoi^  County.  NoT«nber,  1880.) 

8AVI1TQ8  Basks— Deposits— Plbauino. 

Where  an  administrator  sued  for  savings  deposits  made  by  his  intartata 
In  defendant's  hank  In  her  name  "In  trost  tac  T.  H.,"  plaintiff  having 
allied  that  the  name  "X.  H."  was  fictitious,  that  the  deposits  were  really 
made  by  decedent  for  her  own  benefit,  and  that  the  defendant  knew  this  to 
be  true,  plaintiff's  case 'depends  on  her  proving  such  allegations,  and  de- 
fendant Is  not,  therefore,  entitled  to  an  order  making  T.  H.  and  other  par- 
ties  defendant,  under  Laws  1892,  c.  689,  declaring  that  in  an  actlcm 
against  a  savings  bank  to  recover  a  deposit,  if  there  are  any  persons  not 
parties  who  claim  the  fund,  the  defendant  Is  entitled  to  an  amendment 
making  such  persons  parties  defendant 

Motion  by  the  Seaman's  Bank  for  Savings  for  an  order  making 
Thomas  Hunter  and  others  parties  to  the  acticm  by  Walter  S.  Wai^- 
iugton^  as  administrator  of  Margaret  Hunter,  against  said  bank,  for 

recovery  of  deposits.  Denied. 

Strong  &  Cadwalader,  for  the  motion. 

Guggenbeimer,  Untermyer  &  Marshall  (Louis  Marshall,  of  counsel), 
opposed. 

BOOKSTAVEK,  J.  In  1884,  Margaret  Hunter  opened  an  account 

in  the  defendant  savings  bank  in  the  form,  "Margaret  Hunter,  in 
trust  for  Thomas  Hunter."  The  original  deposit,  with  additions 
and  accumulations,  now  amounts  to  over  $1,000,  and  her  adminis- 
trator sues  for  the  amount,  alleging  "that  the  name  'Thomas  Hunter' 
was,  as  the  defendant  well  knew,  a  fictitious  and  assumed  name,  and 
the  said  account  was  intended  to  represent  deposits  made  by  the 
said  Margaret  Hunter'for  her  own  use  and  benefit,  and  not  for  the 
use  and  benefit  of  any  other  person,  as  the  defendant  well  knew." 
The  defendant  moves,  on  a  petition,  under  section  116  of  the  bank- 
ing law  (chapter  GSQ,  Laws  1S'J2),  which  in  part  provides  as  follows: 
*1n  all  actions  against  any  savings  bank  to  recover  for  moneys  on 
deposit  therewith,  if  there  be  any  person  or  persons,  not  parties  to 
the  action,  who  claim  the  same  fund,  the  court  in  which  the  action 
is  pending,  may,  on  the  petition  of  such  savings  bank,  and  upon  eight 
days'  notice  to  the  plaintiff  and  such  claimants,  make  an  order 
amending  the  jH^)ceedingB  in  the  action  by  making  such  claimants 
parties  defendant  thereto;  and  the  court  shall  thereupon  proceed  to 
determine  the  rights  and  interests  of  the  several  parties  to  the  action 
in  and  to  such  funds,"— for  an  order  amending  the  proceedings  in 
the  action  by  making  "Thomas  Hunter,  the  beneficiary  of  trust  No. 
233,889  in  the  Seaman's  Bank  for  Savings  in  the  city  of  New  York, 
and  all  persons  unknown,  being  herein  generally  described  as  the 
wife,  next  of  kin,  executors,  administrators  or  assigns,  if  any,  of 
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said  Thomas  Hunter,"  parties  defendant,  and  for  an  award  of  costs 
of  the  action  thus  far,  and  for  flO  costs  of  this  motion  out  of  the 
fund.  Instead  of  conceding  the  allegations  of  the  complaint  aa  to 
the  name  ''Thomas  Hunter"  being  fictitious,  the  defendant  asserts 
that  at  the  time  Margaret  Hunter  opened  the  account  she  stated, 
in  answer  to  inquiries  made  by  the  defendant's  officers,  that  her  hus- 
band's name  was  Thomas  Hunter,  and  that  she  had  a  son  of  the 
same  name.  The  plaintiff  resists  the  application  on  the  ground  that 
it  is  not  shown  that  there  is  any  other  claimant,  as  provided  by  the 
section  quoted;  no  person  othw  than  the  plaintiff  having  ever  de- 
manded the  deposit.  To  this  argument  tiie  defendant  rejoins  that, 
as  title  to  the  deposit  passed  by  operation  of  law  to  titie  beneficiary 
npon  the  death  of  the  creator  of  the  trust,  leaving  the  trust  account 
"open  and  unexplained"  (Cunningham  t.  Davenport,  147  N.  T.  43, 
41  K  E.  412,  32  L.  K.  A.  373;  Bishop  v.  Bank,  33  App.  Div.  181,  53 
N.  Y.  Supp.  488),  no  demand  on  the  part  of  the  beneficiary  was  nec- 
essary to  bring  him  within  the  class  intended  by  the  statute  quoted. 
It  is  also  furthffl"  urged  on  behalf  of  the  defendant  bank  that,  eren 
if  it  be  probable  that  there  was  no  such  person  as  Thomas  Hunter, 
nevertheless,  since  the  deceased  depositor  opened  the  account  in  the 
form  adopted,  she  was  at  fault  for  creating  a  sitaation  of  doubt  and 
insecurity  for  the  defendant,  and  her  estate  should  bear  the  expense 
of  service  by  publication  of  a  summons  amended  in  the  form  prayed 
for  in  the  petition,  rather  than  that  the  bank  should  be  left  expceed 
to  a  possible  future  demand  from  the  unknown  beneficiary  or  his 
representatives.  This  argument  would  be  convincing  in  favor  of 
this  application  were  it  not  for  the  fact  that  the  complaint  alleges 
that  the  name  of  the  beneficiary  was  fictitious,  and  that  the  deposit 
was  for  the  depositM^s  own  use  and  benefit,  and  that  the  bank  knew 
such  to  be  the  case.  Unless  the  plaintiff  can  prove  these  allegatiMis, 
she  cannot  prevail  upon  the  trial;  but,  if  she  does  prove  them,  the  de- 
fendant will  neither  require  nor  deserve  the  protection  sought  in  this 
application.  The  plaintiff  takes  the'risk  of  being  able  to  make  such 
proof  in  insisting  on  proceedings  with  this  action  in  its  present  form. 
If  she  fails,  she  will  have  not  only  the  costs  of  the  action  to  pay, 
but  may  also  have  to  bear  the  expense  of  the  course  the  defendant 
now  seeks  to  have  taken;  and  she  should  be  required  to  bear  such 
expense  in  the  event  that  the  trial  leaves  it  uncertain  whether  the 
name  of  the  beneficiary  was  a  fictitious  and  assumed  onew 
Motion  denied. 


i'JS)  Misc.  Hep.  517.) 

JONES  T.  BROWN. 

(Supreme  Oonrt,  Special  Term,  New  York  Coontj.  November,  18&9i) 

1.  Bills  and  Notes — Affidavit  op  Defensr— Shah  Pleading. 

Where  defendant  gave  a  note  In  payment  of  merchandise,  his  affidavit 
and  an  agreement  attached  thereto  showing  that  plaintiff's  assignor  and 
others  had  agreed  that,  if  defendant  would  assign  a  claim  to  a  trustee 
for  their  benefit,  they  would  not  sue  him  on  their  claims  until  the  tmstee 
obtained  Judgment,  did  not  support  an  allegation  In  his  answer  to  a  suit 
on  a  note  tbat  it  was  without  consideration,  and  given  for  the  accommoda- 
tion of  the  payee,  and  It  will  be  stricken  out  as  sham. 
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&  Saub. 

Where  defendant  admitted  the  making  of  the  note  mied  on,  but  denied 
Its  transfer  to  and  ownership  b7  plaintiff  as  alleged  In  the  complaint,  such 
answer  being  the  denial  of  a  material  allegation  which  pkUntlff  most  prove 
before  recovery,  be  was  not  entitled  to  judgment  on  the  answer  as  frlvo* 
Ions. 

Action  by  Walter  B.  Jones  against  Oeorge  Brown  on  a  note.  Mo- 
tion to  strUce  ont  defendant's  answer  as  sham,  and  for  judgment. 
Denied.  . 

Henry  L.  Maxson,  for  the  motion. 
IhiTid  W.  ItochmoTitz,  opposed. 

SCOTT,  J.  This  is  an  action  upon  a  promissoiy  note  made  by  de- 
fendant to  the  order  of  the  De  Forest  &  Hotchkiss  Company,  and 
by  them  indorsed  to  plaintiff.  The  defendant  admits  the  making 
of  the  note,  but  denies  that  it  was  made  for  value  received,  or  for 
any  legal  or  valuable  consideration.  He  denies  that  it  was  presented 
for  payment  at  maturity,  and  payment  demanded  and  refused.  He 
denies  the  indorsement  and  transfer  to  the  plaintiff,  and  his  present 
ownership,  but  makes  no  allegation  as  to  owner^ip  or  possession  of 
the  note  by  any  one  else.  And  he  finally  alleges  that  the  note  was 
made  by  defendant  and  delivered  to  plaintiff  as  and  for  the  accom- 
modation of  plaintiff^s  assignor,  the  De  Forest  &  Hotchkiss  Com- 
pany, without  consideration  and  without  value  received.  The  plain- 
tiff now  moves  to  strike  out  the  allegations  of  the  answer  denying 
consideration  for  the  note,  and  alleging  that  it  was  given  for  the  ac- 
commodation of  jdaintiff's  assignor,  and,  if  so*  mnd&  of  his  motion 
be  granted,  that  he  have  judgment  by  reason  of  the  frivolousness 
of  tibe  answer.  To  prove  the  falsity  of  those  portions  of  the  answer 
sought  to  be  stricken  out  as  sham,  the  plaintiff  produces  aa  affidavit 
of  the  treasurer  of  the  De  Forest  &  Hotchkiss  Company,  showing 
that  the  note  in  suit  was  given  in  payment  for  merchandise  sold  to 
defendant,  and  giving  a  copy  of  a  letter  written  by  defendant  ac- 
knowledging his  liability  on  the  note.  The  defendant  submits  an 
affidavit  in  which  he  does  not  deny  that  the  note  was  given  in  part 
poym^t  of  merchandise  famished  him.  He  says  tliat  the  note  was 
alleged  in  the  answer  to  have  been  given  for  the  accommodation  of 
the  plaintiff's  assignor,  because,  after  the  making  of  the  note,  an 
agreement  was  entered  into  between  himself  and  certain  of  hia 
creditors,  including  plaintifTs  assignor,  whereby  he  agreed  to  assign 
a  certain  claim  to  a  trustee  for  said  creditors,  and  the  creditors 
agreed  not  to  institute  any  suits  upon  their  claims  against  defendant 
antil  the  trustee  should  have  prosecuted  the  assigned  claim  to  judg- 
ment. The  agreement  itself,  a  copy  of  which  is  annexed  to  defend- 
ant's affidavit,  recites  his  indebtedness  to  plaintiff's  assignor.  It  is 
apparent  that  neither  the  defendant's  affidavit,  nor  the  agreement 
referred  to  in  it,  snstains  his  allegations  that  the  note  was  made 
witiiout  consideration  and  merelj  for  the  accommodation  of  the 
plaintiff's  assignor.  On  the  contrary,  the  only  inference  to  be  drawn 
fr(Hn  them  is  that  the  note  was  given  for  a  valiiable  consideration. 
If  the  defoidant  conld  sncceasfnlly  interpose  the  agreranent  not  to 
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sue  as  a  defense  to  an  action  npon  the  note,  he  does  not  lay  the 
foundation  to  do  so  by  denying  consideration  for  the  note  at  its  in- 
ception. The  answer  most  be  dealt  with  as  he  has  seen  fit  to  frame 
it,  and,  being  so  dealt  withj  the  portions  above  referred  to  are  dearly 
sham,  and  mast  be  stricken  out.  So  far  as  regards  the  motion  for 
judgment  npon  the  answer  as  friTOlons  after  the  sham  portions  have 
been  stricken  out,  it  mast  be  denied.  The  third  paragra^  of  the  com- 
plaint alleges  the  transfer  to  and  ownership  of  the  note  by  the  plain- 
tiff. These  are  material  allegations,  which  the  plaintiff  must  prove 
in  order  to  recover.  They  are  explicitly  denied  by  the  defendant. 
Such  a  denial  cannot  be  regarded  as  frivolous.  Taylor  t.  Smith 
(Sup.)  8  N.  Y.  Supp.  519;  Bank  t.  Hudson,  8  Appi  Div.  27,  40  N.  T. 
Supp.  1018. 

The  motion  must  be  granted  so  far  as  regards  striking  out  the 
specified  portions  of  the  answer  as  sham,  and  must  be  denied  so  far 
as  it  asks  for  jnd^ent  upon  the  answer  as  frivolous.  2fo  ccMts  to 
either  party.  Ordered  accordingly. 


In  re  8IM0NDS  FURNACE  CO. 

(Supreme  Oonrt,  Spedal  Tenn,  Greene  County.  I7ovenit»er«  1890.) 

L  FoRBieir  Cobfobations— Contracts  in  Violatioh  of  Gehkbal  Corpou- 
TioN  Law. 

A  coQtract  by  a  Pennsylvania  corporation,  made  In  Pennsylvania,  by 
which  certain  goods  were  to  be  delivered  In  New  York  City,  Is  not  In  vlda- 
tion  of  the  provisions  ot  sections  15  and  16  of  the  general  corporation  law, 
prohibiting  foreign  corporations  from  transacting  bnslneBs  In  this  ateta 
nntll  they  comply  with  the  provisions  of  such  sections. 

8.  Hbchanicb'  Ltehs— Filing  by  Nonrbsidents. 

A  nonresident  has  a  right  to  file  a  lien,  when  the  material  fomlAed  was 
actually  used  in  the  constmctlon  of  a  bnlldlnR  In  New  York,  under  the 
mechanic's  lien  law,  declaring  that  "any  person  may  have  a  lien  who 
shall  have  furnished  any  materials  which  have  been  nsed  In  the  erection  of 
any  boildlng  within  any  of  the  cities  or  counties  of  the  state.*' 

8.  Sahb. 

A  provision  In  an  order  appointing  a  receiver  of  a  corporation  enjoining 
all  persons,  and  especially  creditors  of  such  corporation,  from  bringing  any 
action  against  said  corporation  for  the  recovery  of  money,  does  not  pro- 
hibit the  filing  of  a  lien  by  one  of  its  creditors  upon  the  property  of  a  third 
party  to  whom  such  corporation  suiqriled  material  which  it  had  boo^t 
from  snch  creditor,  bnt  for  which  it  had  foiled  to  pay. 

In  the  matter  of  the  application  of  a  majority  of  the  directors  <tf 
the  Simonds  Furnace  Company  for  a  voluntary  dissolution.  Apgii- 
cation  by  the  receiver  for  an  order  to  discharge  a  mechaoii^s  lien 
filed  by  the  Bovaird  &  Seyfung  Manufacturing  Ck>mpany  against 
the  property  of  P.  H.  I^ch.  Denied. 

The  Simonds  Furnace  Company  Is  a  domestic  corporation.  A  majority  of  the 
directors  of  the  Simonds  Furnace  Company,  by  petition  in  the  usual  form  in 
proceedings  for  a  voluntary  dissolution  of  a  corporation,  obtiUned  an  order  from 
the  supreme  court  on  the  6tb  day  of  October,  1880,  directing  tbat  all  persons 
Interested  In  the  said  corporation  show  caase  at  a  special  term  of  the  suprene 
court  on  the  18th  da^  of  January,  1900,  why  the  said  corporation  shooU  not 
be  dissolved.   By  the  said  order  ImwIb  W.  Raymond  was  iwolnted  taqpch 
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rary  receiver,  and  the  said  order  further  provided  "that  all  persona,  and  espe- 
cially creditors  of  said  corporation,  be,  and  each  and  every  one  of  them  Is 
bereby,  enjoined  and  restrained  from  bringing  any  action  against  said  cor* 
poratlon  for  the  recovery  of  a  sum  of  money,  and  from  taking  any  further  pro- 
ceedings whatsoever  In  any  such  action  heretofore  commenced."  The  Boyalrd 
A  Seyfang  Manufacturing  Company  is  a  corporation  organized  under  the  lawa 
of  the  state  of  Pennsylvania,  having  its  office  at  Bradford,  Pa.  A  copy  of 
said  order  was  served  upon  Walter  S.  Pendleton,  an  agent  of  the  Bovalrd  & 
Seyfang  Manufacturing  Company,  in  New  Yorlc  City,  on  the  11th  day  of 
October,  1899.  The  said  Bovaird  &  Seyfang  Manufacturing  Company  has  not 
complied  with  sections  15  and  16  of  the  general  corporation  law  of  this  state. 
In  September,  1899,  the  said  Bovaird  &  Seyfang  Manufacturing  Company  sold 
to  the  said  Slmonds  Furnace  Company  a  boiler  and  castings,  of  the  value  of 
9387,  which  boiler  and  castings  were  to  be.  and  were,  used  in  the  property  of 
one  P.  H.  Lynch,  situated  at  the  northwest  corner  of  141st  street  and  Hamilton 
place.  New  York  City.  On  the  16th  day  of  October,  1899,  the  siUd  Bovaird  & 
Seyfang  Manufacturing  Company  filed  in  the  office  of  the  derk  of  the  county 
of  New  York  a  notice  of  lien  against  the  said  P.  H.  Lynch,  owner,  and  his  said 
property,  for  the  said  amount  of  fSS7.  This  Is  an  application  on  behalf  of  the 
temporary  receiver  of  the  Slmonds  Furnace  Company  for  an  order  vacating, 
canceling,  and  discharging  the  said  notice  of  lien;  also,  to  punish  the  said 
Bovaird  &  Seyfang  Manufacturing  Company  and  said  Walter  S.  Pendleton  for 
contempt  of  court  and  disobedience  of  said  order. 

H.  0.  Ingalls,  for  receirer. 

Lake  Vincent  Lockwood,  for  Bovaird  &  Seyfang  Mfg.  Co.  and  Wal- 
ter S.  F^dleton. 

OHA£E,  J.  The  contract  of  the  Bovaird  &  Seyfang  Manufacturing 
Company  to  furnish  the  Simonds  Furnace  Company  with  a  boiler 
and  castings  was  made  at  Bradford,  Fa.  By  the  contract,  the  goods 
were  to  be  delivered  in  New  York  City,  to  be  included  in,  and  made 
a  part  of,  the  building  of  said  Lynch.  This  transaction  was  not  a 
violation  of  the  provisions  of  sections  15  and  16  of  the  general  cor- 
poration law,  which  prohibit  foreign  stock  corporations  transacting 
irasineBB  in  tius  state  until  they  com[dy  with  the  prorisions  of  said 
flections.  Nonresidence  is  not  a  bar  to  the  right  to  file  a  lien  nnder 
the  mechanic's  lien  law  of  this  state,  where  the  material  is  actually 
delivered  in  this  state,  and  used  in  the  construction  of  the  building 
against  which  the  lien  is  filed.  Campbell  v.  Coon,  149  N.  Y.  556,  44 
N.  E.  300,  38  L  E.  A.  410.  The  proceeding  for  a  voluntary  dissolu- 
tion of  a  corporation  is  purely  statutory,  and  the  restraining  power 
of  the  court  is  such  as  is  given  by  the  Code  of  Civil  Procedure,  §  2423. 
In  re  Binghamton  General  Electric  Co.,  143  N.  Y.  261,  38  N.  E.  297. 

The  mechanic's  lien  in  this  case  was  not  filed  against  the  Simonda 
Fnrnace  Company,  and  it  is  not  necessary  on  this  motion  to  deter- 
mine whether  a  lien  could  be  filed  against  the  corporation.  The 
lien  is  against  F.  H.  Lynch,  owner,  and  his  proper^  as  described 
in  the  lien,  only.  The  filing  of  such  a  lien  is  not  prohibited  by  the 
order.  Beading  Hardware  Co.  v.  City  of  New  York,  27  Misc.  Rep. 
448,  59  N.  Y.  Supp.  253. 

Motion  denied. 
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(28  Misc.  Bep.  623.) 

CBINNIAN  T.  KNAUTH  et  at 

(Bapteme  Court,  Special  Term,  New  York  County.  Norember,  1898.) 

AisieNHENT— Pleadhto. 

Where  a  complaint  stated  that  a  certain  firm  sold  defendant  goods,  and 
that  Buch  firm  thereafter  assigned  the  claim  to  platDtiff,  sut^  aBegstiom 
being  sufficient  to  authorize  proof  of  a  sale  l>y  an  assignor  competent  to 
contnct,  the  complaint  was  not  demorrable,  though  It  contained  no  alle- 
gation of  partner^p,  nor  specification  oC  persona  competoit  to  contnuit 

Action  by  Thomas  M.  Crinnian  against  Manuel  Knaath  ft  0<k  De- 

mnrrer  to      complaint.  Overrnled. 

James  J.  Allen,  for  {daintifF. 
James  L  Saydam,  for  defendants. 

GILDEESLBEVE,  J.  The  complaint  alleges  that  "the  firm  of 
8.  Heyman"  sold  and  delivered  goods  to  the  defendants  at  the  city 
of  Kew  York,  at  the  reqaest  of  said  defendants,  for  which  said  de- 
fendants promised  to  pay,  and  upon  'which  a  specified  sum  remains 
unpaid  and  owing,  and  that  before  the  commencement  of  the  action 
^'the  said  firm  of  B.  Heyman"  sold  and  assigned  said  claim  to  the 
plaintiff,  for  value,  and  that  plaintiff  is  the  owner  of  said  claim.  The 
defendants  demnr  to  the  complaint  on  the  ground  that  "upon  the 
face  thereof  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action."  The  demurrer  is  based  upon  the  fact  that  the  assignors 
of  plai&tifl  are  described  only  as  "the  firm"  of  S.  Heyman,  and  that 
there  is  no  allegation  of  partnei^p  or  specification  of  the  peraras 
constituting  such  firm.  While  it  is  true  that,  were  the  aasignors 
themselves  suing  on  the  claim,  the  description  given  of  them  in  this 
complaint  would  be  insufficient;  still  it  seems  to  me  to  be  a  sufficient 
designation  of  the  parties  from  whom  plaintiff  has  obtained  title 
to  the  cause  of  action  by  assignm^t.  The  allegation  that  'ihe 
firm"  sold  is  sufficient  to  authorize  proof  of  a  sale  by  assignors  com- 
petent to  contract.  The  rule  is  that  pleadings  must  be  liberally 
Gonstmed  (Code  Oiv.  Froc.  §  619),  and  a  cause  of  action  will  be  deemed 
to  be  stated  in  a  complaint  whenever  sufficient  ff^ts  to  sustain  an 
action  can  be  fairly  gathered  from  all  the  averments,  altitiou^  the 
statement  of  them  may  be  argumentative,  and  the  pleading  deflcimt 
in  technical  language.  Sanders  v.  Soutter,  126  Y.  193,  27  N.  E. 
263.  It  is  not  sufficient  to  sustain  the  demurrer  that  the  complaint 
laclcs  definiteness  and  precision.  The  comi^int  is  deemed  to  aJl^e 
what  can  be  implied  from  the  allegations  therein  by  reaaonable  and 
fair  intendment,  and  facts  impliedly  averred  are  traversable  in  the 
same  manner  as  though  directly  averred.  Marie  t.  Garrison,  88  K. 
T.  23.  I  am  of  opinion  that  the  demurrer  should  be  orarmled.  De- 
fendants may  answer  within  20  days  on  payment  d  coats. 

Demurrer  overmled,  with  leave  to  answer. 
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BAILET  T.  IflLES. 

(Sopreme  Coort,  Appellate  DiTision,  First  Department   Tannary  B,  1900.) 

Tbtal — Pbsfkrbbd  Calsndar — Lachbs. 

Failure  of  plaintiff  to  notice  hla  cauBe  for  the  first  term  after  tasne  Is  not 
laches  defeating  his  right  to  move  to  place  the  cause  on  the  preferred 
calendar  nnder  mle  6  for  the  regulation  of  trial  terms. 

Appeal  from  trial  term,  New  York  county. 

Action  by  William  E,  Bailey  against  Percy  W.  Miles.  From  an 
order  denying  plaintiff's  motion  to  place  canse  on  the  preferred  calen- 
dar, he  appeals.  Reversed. 

Argaed  before  VAN  BBUNT,  P.  J.,  and  BUUSEY,  O'BBIEN,  and 
INaRASAM,  JJ. 

Leopold  Leo,  for  appeUant. 

INGBAHAM,  J.  The  action  was  apon  an  instniment  in  writing 
whereby  the  defendant  assigned  to  the  plaintiff  |5,000  "of  whatever 
som  I  shall  receive  or  be  entitled  to  out  of  the  estate  of  the  late 
G«orge  Ledger."  Tlie  case  was  at  issue  August  1, 1899,  but  does  not 
seem  to  have  been  noticed  for  the  October  term.  It  was,  however, 
noticed  for  the  November  term;  and  a  motion  was  noticed  for  the 
first  day  of  that  term  by  the  plaintiff,  under  rule  6  of  the  special  rules 
for  the  trial  terms  of  the  supreme  court  in  the  First  judicial  dis- 
trict, to  place  the  cause  upon  the  preferred  calendar.  In  opposi- 
tion to  this  notice  an  affidavit  was  presented  stating  that  the  de- 
fendant was  in  Europe;  tiiat  the  action  could  not  be  tried  in  less 
than  a  half  day;  that  the  dMendant  was  a  material,  necessary  wit- 
ness on  his  own  behalf.  The  motion  was  denied  by  the  court  upon 
the  ground  that  the  plaintiff  had  been  guilty  of  laches  in  applying 
for  preference.  The  question  as  to  whether  or  not  the  action  coold 
be  disposed  of  in  two  hours,  or  whether  the  cause  should  be  placed 
upon  the  preferred  calendar  in  the  absence  of  the  defendant,  was 
not  disposed  of  by  the  court  We  think  the  learned  judge  erred  in 
holding  that  there  was  laches  which  defeated  the  plaintiff's  right 
to  move  to  place  the  cause  upon  the  preferred  calendar  nnder  the 
rale.  There  is  nothing  in  the  practice  which  requires  a  party  to 
notice  his  cause  for  trial  for  the  first  term  after  it  shall  be  at  issue, 
or  imposing  any  penalty  upon  the  plaintiff  for  a  failure  to  so  notice 
it.  The  defendant  could  have  noticed  the  cause  for  the  October 
term,  and  it  might  be  that  if  the  cause  had  been  so  noticed  by  the 
defendant,  and  the  plaintiff  had  desired  a  preference,  he  should 
have  made  his  motion  for  the  first  day  of  such  term.  The  omiBsioD 
to  notice  the  cause  for  the  October  term  did  not  justify  the  court  in 
refusing  to  consider  the  application  of  the  plaintiff,  and  determine- 
whether  the  case  came  within  the  fHwision  of  mle  6. 

The  order  i^onld  be  reversed,  with  $10  costs  and  disbursements^ 
and  the  motion  remitted  to  the  trial  term,  to  be  determined  npoD 
the  merits.   All  concur. 
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PEOPLE  ei  rel.  CORNELL  STEAMBOAT  CO.  t.  HOBNBECK  et  aL 

(Supreme  Court,  Special  Term,  Greene  County.   Norember.  1889.) 

Taxation— AssESBMENT  Boll— Examinatiok. 

Tax  Law,  s  35,  provides  that  a  cop;  of  the  aasessmeat  roll  shall  be  left 
with  one  of  the  assessors  at  a  specifled  place,  where  It  may  be  seen  and 
examined  by  any  person  "until  the  third  Tuesday  of  AQgast"  3M  not 
to  Include  the  Uiird  Tuesday  of  Angast 

Motion  for  writ  of  certiorari  by  the  people,  on  the  relation  of 
the  Cornell  iSteamboat  Company,  against  Emzey  Hombeck  and  oth- 
ers, aa  assessorB  of  the  town  of  Bocheater^  Ulater  couuly,  N.  Y.  De- 
nied. 

The  assessors  of  the  town  of  Rochester,  Ulster  county,  N.  Yh  made  an  assess- 
ment for  the  year  1899  against  the  relator,  the  Cornell  Steamboat  Company, 
of  $76,000.  The  assessors  met  to  review  the  assessments  on  the  third  Tues- 
day of  August  pursuant  to  notice.  The  relator  appeared  before  them,  and 
made  application  for  a  reduction  of  the  assessment.  The  assessors  reduced 
the  assessment  to  the  sum  of  $25,000.  They  completed  their  roll  on  the  third 
Tuesday  of  August,  and  on  that  day  rerified  It,  and  filed  It  with  the  town  deric 
of  said  town  of  Rochester,  and  posted  notices  stating  that  the  roll  had  been 
finally  completed  and  that  It  had  been  filed.  Ajfter  more  than  15  days  had 
elapsed  from  the  aiing  of  said  roll  and  posting  of  said  notices,  this  motiOD  was 
made  by  the  relator  (or  a  writ  of  certiorari  to  review  said  assessment  of  $25.- 
000.  The  relator  claims  that  the  15  days  within  which  a  petition  must  be  pre- 
sented to  obtain  a  writ  of  certiorari  to  review  such  assessment  had  not  com- 
menced to  run,  Cor  the  reason  tliat  the  roll  could  not  be  legally  filed  and  the 
notices  could  not  be  legally  posted  until  the  Wednesday  following  the  third 
Tuesday  of  August 

Amos  Van  Etten,  for  relator. 
Brinnier  &  Searing,  for  respondents. 

•  XSBASE,  J.  Section  33  of  the  tax  law  proTldes: 
"The  assessors  shall  complete  the  assessment-roll  on  or  beCon  tbe  flnt  day 
-of  August  and  make  out  one  copy  thereof,  to  be  left  with  (me  of  their  nnmtwr. 

and  forthwith  cause  a  notice  to  be  conspicuously  posted  In  three  or  more  pub- 
lic places  In  the  tax  district  stating  that  they  hAve  completed  the  assesameat- 
roll  and  that  a  copy  thereof  bas  been  left  with  one  of  their  number  at  a  speci- 
fled place,  where  It  may  be  seen  and  examined  by  any  person  until  the  third 
Tuesday  of  August  next  following,  and  that  on  that  day  they  will  meet  at  a 
time  and  place  specifled  In  the  notice  to  review  their  assesamenta.  In  any 
city  the  notice  shall  conform  to  the  requirements  of  the  law  regulating  the 
time,  place  and  manner  of  revising  asaeaaments  In  auch  d^.  Dnrtng  the 
time  spedfled  In  the  notice  the  assessor  with  whom  the  roll  Is  left  shall  snbmit 
it  to  the  Inspection  of  every  person  applying  for  that  pnrpose." 

It  is  claimed  by  the  relator  that  the  words  "until  the  third  Tuesday 
of  August,"  as  used  in  this  statute,  include  all  of  the  third  Tuesday 
of  August;  and  it  is  contended  that  the  work  of  the  board  of  as- 
sessors in  completing  the  assessment  roll  must  extend  to  a  time  be- 
yond the  time  allowed  by  the  statute  for  seeing  and  examining  the 
roll,  and  consequently  beyond  the  third  Tuesday  of  August,  and  that 
the  roll  could  not  be  legally  completed,  verifled,  flled^  and  notices 
published  before  Wednesday  following  such  third  Tuesday.  It  may 
be  assumed  that  the  preposition  "until,"  like  "from"  or  '^between," 
generally  excludes  the  day  to  which  it  relates.  Kendall  v.  ^mgsley, 
120  Mass.  94;  Webster  t.  French,  12  III.  302.  See  People  t.  Vdt, 
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15  App.  DiT.,  at  page  12,  44  N.  Y.  Sapp.  49.  In  contracts  and  like 
documents,  "until"  is  construed  as  exclusive  of  the  day  mentioned, 
unless  it  was  the  manifest  intent  of  the  parties  to  include  it.  Webst. 
Diet  "The  use  of  the  word  'until'  generally  implies  an  intention 
to  exclude  the  day  to  which  it  refers,  unless  a  contrary  intention  ap- 
pears from  the  context  of  the  statute  or  instmment  in  which  the 
word  is  used."  26  Am.  &  Eng.  Enc.  Law,  p.  9.  Dlie  word  "until^ 
is  exclnsire  in  its  meaning.  A  charter  to  continue  until  the  Ist  day 
of  January  expires  on  the  Slst  day  of  December.  People  v.  Walker, 
17  N.  Y.  502.  There  is  nothing  in  the  statute  under  consideration 
in  this  case  indicating  that  the  word  "nntil"  is  intended  to  include, 
rather  than  exclude,  the  third  Tuesday  of  August.  The  statute 
provides  that  a  copy  of  the  assessment  roll  is  to  be  left  with  one  of 
the  assessors  at  a  specified  place,  where  it  may  be  seen  and  examined 
by  any  person  until  the  third  Tuesday  of  August.  On  the  third 
Tuesday  of  August  the  assessors,  including  the  assessor  with  whom 
the  copy  roll  is  left  for  examination,  are  required  to  meet  at  a  time 
and  place  specified  in  the  notice  to  review  their  assessments.  Ibere 
is  nothing  in  the  statute  requiring  the  place  where  the  ass^isors 
are  to  meet  to  review  their  assessment  to  be  the  same  place  where 
the  copy  of  the  assessment  roll  is  to  be  left  for  examination,  and, 
as  a  matter  of  practice,  the  meeting  of  the  assessors  on  the  third 
Tuesday  of  August  is  seldom  at  the  same  place  where  the  copy  of 
the  assessment  roil  has  been  left  for  examination.  If  it  is  intended 
by  the  statute  to  include  the  third  Tuesday  of  August,  we  have  a  sec- 
tion of  tiie  statute  requiring  the  copy  assrasment  roU  to  be  with  one 
of  the  assessors  at  one  place,  wbere  he  must  submit  it  to  every  per- 
son applying  to  inspect  it,  and  a  further  provision  of  the  same  sec- 
tion requiring  such  assessor  to  be  at  another  place,  there  performing 
other  prescribed  duties  as  an  assessor.  The  period  prior  to  the  third 
Tuesday  of  August  is  prescribed  for  one  purpose,  while  the  third 
Tu^ay  of  August  is  prescribed  for  another  purpose.  The  word 
'■'until,"  as  used  in  this  statute,  should  have  its  usual  meaning,  and 
does  not  include  the  day  to  wbicb  it  refers.  The  assessors  are  re- 
quired to  meet  on  the  third  Tuesday  of  August,  at  a  time  and  place 
specified,  to  review  their  assessments.  After  they  have  heard  and 
determined  all  complaints  in  rdation  to  the  assessments,  and  the 
assessment  roll  is  actually  completed,  I  see  no  reason  why  they  should 
not  verify  and  file  the  assessment  roll,  and  post  the  notices  as  re* 
quired  by  the  tax  law.  If  the  assessment  roll  is  actually  completed  on 
Tuesday,  a  further  meeting  on  Wednesday  would  seem  to  be  unneces- 
sary and  not  within  the  contemplation  of  the  statute. 
The  motion  for  a  writ  of  certiorari  is  denied,  with  f  10  costs. 


(29  Ulsc.  Rep.  465.) 

PEOPLE  ex  rel.  SMITH  t.  HAMILTON. 

(Supreme  Court,  Special  Term,  Monroe  Count?.   November,  1809.) 

iHTCoicATiNa  LiquoBB— Liquor  Tax— TitsASURER— Cbbtiobarl 

TJuder  Liquor  Tax.  Law  (Laws  1897,  c.  312)  fi  28,  providlnff  that,  U  a 
connt7  treasnrer  ahall  refuse  to  Issue  a  liquor  tax  certificate,  he  shall  In- 
dorse his  reasons  thmtor  on  the  applloatloa  and  further  providing  that 
his  action  In  ao  doing  maj  be  reviewed  by  a  justice  of  the  supreme  court 
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1>7  Writ  Of  certiorari,  the  jasUce  has  no  anthoril?  to  Inanlre  into  ttie  legal- 
ity of  an  election  on  the  question  of  local  (^tion,  by  virtue  of  which  the 
certificate  was  denl^  but  la  confined  to  a  determination  of  the  questioD 
whether  the  tax  certificate  was  denied  without  good  and  valid  reasons 
therefor. 

Certiorari  by  the  people,  on  the  relation  of  Elmer  L.  &nith,  against 
John  B.  Hamilton,  as  county  treasurer  of  Monroe  county,  to  review 
respondent's  action  in  refusing  to  issue  a  liquor  tax  certificate  to  re- 
lator. Dismissed. 

George  D.  Torsyth,  for  relator. 
P.  W.  Gnllixiaii,  for  respondent. 

KASH,  J.  The  appellate  division  of  this  department  holds  that 
a  certificate  in  the  form  of  the  one  set  out  in  the  return  of  the  county 
treasurer  is  sufficient  information  of  the  result  of  the  vote  at  the 
election  in  the  to>wn  on  the  question  of  local  option  for  him  to  act, 
and  that  tiie  contents  of  the  certificate  authorized  the  denial  of  a 
liquor  tax  certificate  to  an  applicant  from  the  town  in  which  the 
election  was  held.  But  the  relator  has  set  out  in  his  petition  facts 
tending  to  show  illegality  in  the  election  held  in  the  town  of  Ogdeo 
on  the  question  of  local  option,  and  offers  to  prove  the  facts  sec  op 
in  his  petition;  and  it  is  urged  that  the  justice  in  this  proceeding  has 
tiie  power,  and  is  required,  to  examine  into  the  question  raised  as  to 
the  validi^  of  the  election.  I  am  unable  to  find  authority  in  the 
statute  for  anything  more  than  to  inquire  into  and  review  the  act  of 
the  officer  in  refusing  the  certificate.  The  Btatut%  provides:  That, 
when  any  officer  charged  with  the  duty  of  issuing  a  liquor  tax  cer- 
tificate under  the  provisions  of  the  act  shall  refuse  to  issue  the  same, 
he  shall  indorse  upon  the  application  therefor,  or  attach  thereto,  a 
statement  of  his  reasons  for  such  determination,  and  furnish  to  the 
applicant  a  copy  of  such  statement.  Such  applicant  shall  have  the 
right  to  a  writ  of  certiorari  to  review  the  action  of  such  oflicer.  If 
such  justice  shall,  upon  the  hearing,  determine  that  such  application 
for  a  liquor  tax  certificate  or  for  a  transfer  has  been  denied  by  BQch 
ofDcer  without  good  and  valid  reasons  therefor,  and  tiiat  under  the 
provisions  of  this  act  such  liqnor  tax  certificate  lUiould  be  issued,  such 
justice  may  make  an  order  commanding  such  officer  to  grant  such  ap- 
plication, and  to  issue  a  liquor  tax  certificate  to  such  applicant  upon 
the  payment  of  the  tax  or  fee  therefor.  It  will  be  seen  that  by  the 
provisions  of  the  statute  the  right  to  the  writ  is  given  simply  to  re- 
view the  action  of  the  officer.  The  only  authority  the  justice  has 
is  to  determine  whether  the  liquor  tax  certificate  has  been  denied 
such  officer  without  good  and  valid  reas(mB  therefor.  The  writ  issues 
to  the  office,  and  his  proceedings  are  to  be  reviewed, — ^nothing  far- 
ther. The  justice  sits  as  such,  and  not  as  a  court  with  inherent  power 
to  bring  papers  and  witnesses  before  it.  TTiere  is  no  power  given  to 
the  justice  to  direct  the  writ  to  issue  to  the  town  clerk  <w  the  election 
officers,  requiring  him  or  them  to  make  a  return  of  his  or  their  pro- 
ceedings; nor  is  there  any  power  given  to  the  justice  granting  the 
writ  to  inquire  into  the  validity  of  an  election.  These  are  powers 
wMch  most  be  given  in  express  termSf  and  cannot  be  infmed  from 
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phraaee  called  from  the  statute  or  separated  from  the  context.  The 
writ  must  be  quashed.   Writ  of  certiorari  dismiBBed,  with  f  10  costs. 
Writ  dismissed,  with  |10  costs. 


BBLLEMARE  T.  THISD  AYS).  R.  00. 

(Supreme  Court,  Appellate  Division,  First  Department  January  5,  1900.) 

drBBET  Railtat— Injdrt  to  Pasbbnobr— Pbrmanbnct— Eipeet  Tbstikoht. 
Expert  testimony  that  injuries  sustained  were  liable  to  result  In  permar 
nent  loss  of  strength  of  the  affected  parts,  and  that  danger  existed  la  com- 
plicatloDB  that  might  arise  from  chronic  pleurisy,  and  that  such  complica- 
tions were  liable  to  occur,  is  conjectural  and  speculatlVe,  and  hence  Is  inad- 
missible to  prove  the  permanency  ot  such  Injaries. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Louis  Bellemare  against  the  Third  Avenue  Railroad 
<^mpany.  From  a  judgment  for  plaintiff,  and  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.  Reversed. 

Argoed  before  VAIN  BRUNT,  P.  J.,  and  BUMBEY,  PATTEBSON, 
O-BBIEN,  and  INGRAHAM,  JJ. 

Alfred  Lauterbach,  for  appellant. 
Edward  M.  Bliven,  for  respondent. 

PATTERSON,  J.  The  judgment  from  which  the  appeal  in  this 
case  is  taken  must  be  reversed  for  an  error  hi  rulings  upon  evidence 
'  respecting  the  permanency  of  the  injuries  sustained  by  the  plaintiff. 
The  action  was  brought  to  recover  damages  for  such  injuries,  which 
it  was  alleged  were  caused  by  the  negligence  of  the  defendant's  serv- 
ant in  managing  a  cable  car  belonging  to  the  defendant.  That  car 
collided  with  one  belonging  to  the  Forty-Second  Street  Railroad  Com- 
pany on  which  the  plaintiS  was  a  passenger.  The  evidence  was  suf- 
ficient to  authorize  the  verdict  of  the  jury  upon  all  the  Issues  InToived, 
except  that  relating  to  the  extent  and  permanency  of  the  injuries 
plaintiff  sustained.  Among  those  injuries  were  fractured  ribs  and 
an  overlapping  of  one  of  the  ribSj  but  they  were  healed  at  the  time  of 
the  trial.  The  injuries  were  inflicted  on  the  12th  of  March,  1894.  At 
the  trial  a  physician  was  called,  who  testified  that  he  first  saw  the 
plaintiff  on  the  lith  day  of  November,  1897,  and  that  he  then  exam- 
ined him  as  to  his  physical  condition,  and  found  that  he  had  had  a 
fracture  of  the  eighth,  ninth,  tenth,  and  probably  the  eleventh,  ribs, 
on  the  left  side;  that  there  were  friction  sounds  over  the  ribs.  That 
was  all  this  physician  discovered.  He  was  then  asked  whether,  from 
his  observation  of  the  plaintiff,  be  was  able  to  express  an  opinion  as 
to  the  effects  upon  him,  to  which  he  replied  afflrmativdy,  and  was 
then  further  asked,  'Trom  such  observation,  what  opinion  would 
you  give  in  reference  to  the  injury, — as  to  its  being  permanent  or 
©then\'i8e?"  That  was  objected  to  as  incompetent.  The  objection 
was  overruled,  and  an  exception  taken.  The  witness  answered, 
"There  is  likely  to  be  a  certain  loss  of  strength  of  the  affected  side, 
but  the  principal  danger  lies  in  complications  that  may  result  from 
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chronic  pleurisy,  which  exists  in  this  man's  case."  The  witness  snb- 
seqnently  testified  as  follows:  "Q.  Give  as  your  of^ion,  then,  what 
the  effect  of  this  injary  will  be.  A.  It  is  impossible  to  aaj.  Q. 
The  probable  effect?  A.  That  complication  is  liable  to  occur.  It 
may  and  may  not  Q.  What  complication?  A.  Empyema,  or  an 
effusion  of  pus  into  the  left  pleural  cavity."  A  motion  was  made  to 
strike  out  this  testimony  as  being  speculative,  which  motion  was 
denied,  and  an  exception  was  taken. 

It  will  thus  be  seen  that  this  witness  was  allowed  to  testify,  from 
his  olwerration,  to  the  opinion  that  the  injuries  were  likely  to  resolt 
in  a  pmimnent  loss  of  strength  of  the  affected  side,  and  that  danger 
listed  in  complications  that  might  arise  from  dironic  pleurisy,  and 
that  such  compli(*ation8  are  liable  to  occur.  All  this  testimony  was 
conjectural  and  speculative,  and  the  opinion  expressed  by  the  witness 
was  not  based  upon  that  which  is  required  for  the  allowance  of  ex- 
pert testimony  of  this  character,  namely,  that  the  anticipated  conse- 
quences will  result  with  reasonable  certainty  from  the  injuries  sus- 
tained by  the  sufferer.  As  was  said  by  Rapallo,  J.,  in  Strohm  v. 
Railroad  Co.,  96N.  Y,  306: 

"It  Is  not  enough  that  the  Injury  received  may  develop  Into  more  ■ertons 
condttlons  than  those  which  are  visible  at  the  time  of  the  Injury,  nor  even 
that  they  are  likely  to  so  develop.  To  entitle  the  plaintiff  to  recover  presair 
damaj^es  for  apprehended  future  consequences,  there  must  be  such  a  defn^ 
of  probability  of  their  occurring  as  amounts  to  a  reasonable  certainty  that  th^ 
will  result  from  the  original  injury.  Ourtis  v.  Kallroad  Co.,  18  N.  Y.  Ml;  Filer 
T.  Railroad  Co.,  49  N.  Y.  45;  Clark  v.  Brown,  18  Wend.  229;  Lincoln  v.  Ball- 
road  Co.,  23  Wend.  425-435." 

TbiB  rule  is  frequently  invoked,  and  is  applicable  to  this  case. 
What  the  witness  was  permitted  to  testify  to  here  was  not  what  would 
happen  in  the  future  with  reasonaUe  certainty,  but  as  to  what  would 
be  likely  to  happen  or  might  supervene.  It  was  testimony  as  to  the 
possibility  of  future  consequence,  and  a  possibility  is  a  mere  specula- 
tion. It  is  said  in  Clegg  v.  Bailroad  Co.,  1  App.  Div.  210,  37  N.  Y. 
Supp.  130,  that  more  misapprehension  exists  with  reference  to  the 
scope  and  meaning  of  the  rule  laid  down  in  the  Strohm  Case  tiian  in 
almost  any  decision  appearing  in  the  law  reports;  but,  since  the  rule 
there  laid  down  has  been  made  clear  by  the  court  of  appeals  in  more 
recent  decisions,  there  should  be  no  longer  any  serious  error  on  the 
subject.  What  was  condemned  in  the  Strohm  Case  as  speculativi* 
and  hypothetical  "related  to  the  possible  development  in  the  plaintiff 
of  diseases  which  were  nonexistent  at  ihe  time  of  the  trial."  That 
is  the  precise  condition  of  the  case  at  bar.  We  think  it  cannot  be 
said  in  this  case  that  the  testimony  of  this  witness  was  brought  with- 
in the  rule  of  probable  consequences  based  upon  reasonable  cer- 
tainty, and  that  is  the  only  ground  upon  which  opinion  testimony  of 
this  character  is  admissible. 

We  think  this  error  must  have  affected  the  jury,  and  as  a  conse- 
quence the  judgment  and  order  must  be  reveraed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  erent.  All  concur; 
VAN  BEUNT,  P.  J.,  in  result 


Digitized  by 


Sap.  Ot.) 


ANDBUS  T.  WHEELER. 


983 


<29  Misc.  Rep.  463.)  ' 

PEOPLE  ex  rel.  TOWN  OF  PLATTSBUKG  T.  WILLIAMS. 

(Smneme  Conrt,  Special  Temi.  GUnton  Ootmtjr.  November.  1899.) 

InoziOATiiio  Liquors — License  Fees — Distbtbdtiom. 

Laws  1896,  c.  112,  |  13  (Liquor  Tax  Law),  provides  that  one-third  at  an 
revenues  arising  from  liquor  taxes  shall  t>e  paid  to  the  state  treasurer  as  a 
part  of  the  general  tax  revenue  of  the  state.  Laws  1868,  c.  125,  provides 
that  all  excise  money  arising  from  liquor  licenses  granted  Id  the  town  of 
Plattsburg  shall  be  deposited  with  the  treasurer  of  the  poor  fund,  to  be 
used  and  expended  under  the  direction  of  the  board  of  alms  of  said  town. 
Eeld,  that  the  operation  of  the  act  ot  1898  must  be  confined  to  soch  fnnds 
as  the  act  of  1896  did  not  appropriate  to  the  state,  hence  the  town  of 
Plattsbn^  was  entitled  to  on^  two-thirds  of  the  revenue  derived  from 
liquor  licenses  Issued  In  that  town. 

Application  by  the  people,  on  relation  of  the  town  of  Plattsburg, 
for  mandamus  against  Andi'ew  Williams,  as  county  treasarer  of 
Clinton  county,  to  compel  the  payment  to  relator  of  funds  received 
from  liquor  tax  certificates.  D^ed. 

David  H.  Agnew,  for  relator. 
P.  W.  GuUinan,  for  respondent. 

KELIXDQG,  J.  Application  is  made  by  the  relator  for  a  writ  of 
mandamus  to  compel  the  treasurer  of  Clinton  county  to  pay  over  to 
the  town  of  Plattsbui^  the  liquor  tax  money  received  from  licenses 
issued  in  the  town  of  Plattsburg  since  May  1,  1899.  This  application 
IB  based  opon  the  wording  of  an  act  passed  in  1898  (chapter  125)  to 
amend  an  act  of  1894  (chapter  471)  relating  to  the  same  subject.  In 
1894  all  the  excise  lAoney  paid  for  licenses  in  tiie  town  of  Plattsbui^ 
went  to  the  treasurer  of  the  board  of  alms  as  a  poor  fund.  The 
amendment  follows  in  this  respect  the  wording  of  the  old  law,  disre- 
garding the  provisions  of  the  liquor  tax  law  (chapter  112,  Laws 
189C),  by  which  one-third  of  such  money  was  to  be  paid  by  the  county 
treasurer  to  the  state.  I  cannot  think  that  the  legislature  intended 
this  amendment  of  1898  to  divert  from  the  state  treasury  that  one- 
third,  while  all  otiier  towns  in  the  state  must  contribute  one-third 
for  state  purposes.  This  would  be  such  a  discrimination  in  favor  of 
the  town  of  Plattsburg  as  to  excite  grave  question  as  to  its  cause. 
There  appears  to  have  been  some  blundering  in  the  use  of  words 
in  the  amendatory  act.  The  fair,  and,  I  think,  the  proper,  construc- 
tion must  confine  the  meaning  of  this  amendment  to  such  money  as 
the  state  does  not,  by  the  liquor  tax  law,  appropriate  to  itself  for  state 
purposes.    The  application  is  therefore  denied,  but  without  costs. 

Application  denied,  without  costs. 


(2f>  Misc.  Bep.  412.) 

ANDRUS  V.  WHEELER. 

(Supreme  Conrt  Trial  Term,  Fulton  County.  November,  1890.) 

L  Taxation— Sali— Bids. 

Where  plalntifF's  land  was  included  in  a  parcel  with  other  land  to  be 
sold  for  taxes,  and  at  the  sale  the  state  claimed  the  land  Included  with 
plaintiff's,  and  the  parcel  was  struck  down  to  it  without  an  opportunity 
for  bids  being  given,  there  was  no  real  or  attempted  sale  of  plaintiff's 
land. 
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i.  Bams— Dbedb— Act  to  Quiet  Titlb. 

Where  plalDtUTs  land  was  Inchided  bk  a  parcel  witb  other  land  to  tw 
sold  for  taxes,  btat  was  knocked  down  to  the  state  without  even  an  at- 
tempted sale,  a  tax  deed  based  on  sach  proceeding  is  void,  and  cannot  be 
validated  b;  the  act  to  qnlet  tax  title  atba  the  tax  deed  faaa  tieen  tecotded 
two  years. 

Action  by  Albert  Andrus  against  W.  W.  Wheeler  to  cancel  patenti 
issued  by  the  state  on  certain  land  claimed  by  plaintiff  under  a  chain 
of  titles  which  defendant  contended  was  cat  off  by  sales  for  delin- 
quent taxes,  on  which  sales  the  patents  iuvolTed  were  baaed.  Judg- 
ment for  plaintiff. 

The  case  was  heard  before  in  the  appellate  division  on  an  appeal 
by  defendant  from  a  judgment  for  plaintiff,  and  a  new  trial  was  or* 
dered.   For  former  opinion,  see  48  N.  T.  Supp.  118. 

Cantwell  &  Cantwell,  for  plaintiff. 
John  P.  Kdlas,  tor  ddlendant. 

STOVEIt,  J,  This  is  an  action  brought  by  the  plaintiff  to  cancel 
two  patents  icwued  to  the  defendant  by  the  state  of  New  York,  cover- 
ing the  same  lands.  The  important  and  controlling  question  in  the 
case  U  as  to  the  effect  of  conveyances  alleged  to  have  been  made  by 
the  state  upon  certain  tax  sales.  The  plaintiff  claims  title  through 
deeds  that  have  been  recorded,  and  which  cannot  be  qaestioned;  bat 
it  is  claimed  that  by  virtue  of  certain  sales  for  unpaid  taxes  there  has 
been  a  forfeiture,  and  that  the  title  had  passed  by  reason  of  these 
conveyances.  The  facts  are  these :  Plaintiff  being  the  owner  of  the 
lands,  taxes  were  assessed  upon  these  with  other  lands  as  one  parcel, 
and  returned  as  uncollected;  and  at  the  sales  in  question,  1881,  1835, 
and  1S90  these  lands,  with  others,  were  advertised  for  sale.  At  the 
sale,  however,  the  state  claimed  the  lands,  or  a  portion  thereof.  No 
bids  were  received,  and  the  lands  were  withdrawn  from  the  sale.  On 
behalf  of  the  plaintiff  the  claim  is  made  that,  the  sereral  parcels  being 
assessed  as  one  lot,  there  was  no  opportunity  for  the  i^aintiff  or  his 
grantors  to  pay  the  taxes,  and  that  the  act  of  the  state  at  tiie  sale  in 
claiming  the  title  to  the  whole,  and  refusing  to  seU  a  portion  thereof, 
rendered  the  alleged  sale  void.  The  contention  of  tiie  defendant  i« 
that,  if  this  were  true,  it  is  a  case  within  the  statute  passed  to  qoiet 
titles  acquired  at  tax  sales,  and  the  deed  having  be^  on  record  more 
than  two  years  is  conclusive  evidence  that  the  sale  was  r^^alar,  and 
that  all  the  requirements  of  the  statute  had  been  complied  with. 

I  am  of  the  opinion  that  the  acts  of  the  comptroller  and  &e  anc* 
tioneer  at  the  various  sales  were  such  as  to  constitate  no  sale;  that 
no  attempt  was  made  to  sell,  and  that  the  announcement  of  the 
comptroller  that  the  lands  belonged  to  the  state,  and  the  rejection 
of  all  bids,  was  equivalent  to  withdrawing  the  lands  from  the  aale; 
and  that  no  sale  of  the  lands  in  qnestion  occurred  at  the  time.  13ie 
method  of  sale  was  this:  As  a  description  of  land  was  read,  bids 
were  called  for,  and  thereupon  bids  were  received  from  intending  pur- 
chasers. In  cases,  however,  where  the  state  owned  or  claimed  the 
parcel,  or  any  interest  therein,  the  announcement,  "State,''  was  made 
by  the  comptroller  or  his  agent;  and  thereupon  all  bids  were  rented. 
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aad  the  annooncement  was  made  by  the  auctioneer,  "State."  This, 
it  Beems  to  me,  could  not,  in  any  view,  be  considered  a  sale  of  the 
lands;  bot,  whatever  form  the  proceeding  might  have  taken,  the 
auctioneer  assuming  to  strike  it  off  to  the  state,  or  the  comptroller 
thereafter  undertaking  to  execute  a  conveyance  to  the  state,  could  not 
characterize  the  act  itself,  but  it  was  simply  an  announcement  on  the 
part  of  the  state  that  the  state  was  the  owner  of  the  parcel,  and  there- 
fore it  could  not  and  would  not  be  sold  for  taxes.  If  it  were  true  that 
ihe  Btete  were  the  owner  of  the  lands  in  question,  then,  of  course,  no 
one  was  injured,  and  there  would  be  no  one  to  question  the  validity 
of  the  act;  bnt  where  the  state  is  not  the  owner,  but  its  officers  or 
agents,  either  willfully  or  under  misapprehension,  make  a  claim 
which  prevents  the  owner  from  protecting  himself,  and  which  pre- 
vents a  sale  of  the  premises,  it  is  a  proceeding  entirely  unauthorized 
by  the  statute,  and  is  not  within  the  contemplation  of  the  statutes 
to  quiet  titles  acquired  under  such  sales.  These  statutes  were 
passed  to  confirm  titles  that  had  been  acquired  under  sales,  and  only 
where  a  sale  had  been  had,  but  it  was  not  intended  to  cover  a  case 
where  no  sale  had  taken  place,  and  where  there  was  no  intention  that 
a  sale  should  take  place.  The  failure  to  sell  is  not  an  irregularity, 
but  raises  a  question  of  jurisdiction.  The  comptroller  had  no  right 
to  give  a  deed,  except  a  sale  had  taken  place,  and  the  withdrawal  of 
the  lands  from  the  sale  deprived  him  of  any  right  to  execute  a  deed 
either  to  the  state  or  to  a  third  party.  There  is  no  authority  for  the 
execution  of  a  deed  by  the  comptroller,  except  after  a  sale,  and  this 
conTcyance,  so  far  as  there  is  any  legal  warrant  for  it,  could  just  as 
w^ell  have  been  made  to  a  third  party  as  to  the  state.  It  neither 
added  to  nor  took  from  the  title  that  the  state  had  already  acquired. 
The  comptroller  had  no  authority  to  execute  the  deed.  Jurisdiction 
is  acquired  only  by  following  the  statute,  and  the  statute  requires  that 
there  shall  be  a  sale  before  a  deed  can  be  executed.  In  this  case, 
if  defendant's  counterclaim  is  good,  there  need  have  been  no  an- 
nouncement whatever  that  the  lands  were  to  be  sold,  but  the  comp- 
troller could  have  simply  declined  to  put  them  up  for  sale  on  the 
ground  that  they  were  the  property  of  the  state,  and  then  announce 
that  the  state  owned  them  and  no  bids  would  be  received,  as  well  as 
to  have  read  the  description  and  then  withdrawn  them.  In  either 
event  it  is  no  sale.  It  was  not  a  sale  in  form,  nor  was  it  the  inten- 
tion of  anybody  taking  part  therein  that  there  should  be  a  sale. 
Therefore  there  is  an  utter  failure  to  comply  with  the  statute,  and 
the  deed  executed  by  the  comptroller  was  of  no  force.  It  follows 
that  the  state  acquired  no  title  by  virtue  of  these  sales,  and  at  tiie 
time  of  the  conveyance  to  the  defendant  had  no  title  to  the  lands  in 
question. 

The  other  questions  raised  by  the  defendant  have  been  passed  upon 
heretofore  by  this  court,  and  I  see  no  reason  to  question  the  con- 
clufflons  then  arrived  at.   Plaintiff  is  entitled  to  the  relief  demanded. 

Judgment  for  plaintiff. 
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MUELLER  T.  TENTH  ft  TWENTT-THIHD  ST.  FERBT  GO. 
(Snpieme  Conrl;  Appellate  Dlrtolon,  First  Department  JannacT  1900.> 

1.  FbBBIBS— NBOLIGBNCB— DiSHIBSAL. 

In  an  action  against  a  ferry  company  for  Injuries,  plaintiff  testified  tbat. 
as  she  stepped  from  the  bridge  to  the  boat,  she  saw  the  boat  waa  a  little 
higher  than  the  bridge,  but  nothing  else;  that,  as  her  foot  left  tbe  boat, 
the  boat  went  to  and  fro.  and  her  foot  got  between  the  boat  and  the 
bridge.  Held  sufficient  to  base  the  Inference  of  defendant's  negligence  In 
failing  to  properly  secure  the  boat,  and  plaintiff's  freedom  fnxn  contrlbo- 
tory  negligence,  and  dismissal  of  hw  complaint  was  error. 
&  Same — Witnebsbb — Jury. 

In  an  action  against  a  ferry  company  for  injuries,  plaintiff  testtfled  that 
the  boat  moved  as  she  stepped  on  It.  She  product  an  employA  of  tbe 
company  to  testi^  to  technical  matters,  but  on  cross -eramlnBtlou.  against 
her  objection,  he  testified  the  t>oat  was  securely  fostened.  Held  that,  he 
being  an  adverse  witness,  and  such  testimony  not  relating  to  his  direct 
examination,  she  was  not  concluded  by  it,  bnt  was  entitled  to  have  the 
jtiry  determine  which  statement  was  true. 

Ingraham,  J.,  dlssenthig. 

Af^al  from  trial  term,  New  York  county. 

Action  by  Anna  Mueller  against  the  Tentb  &  Twenty-Third  Street 
ferry  Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Berersed. 

Argued  before  VAN  BBTINT,  P.  J.,  and  RUMSEY,  FATTEB60>% 
CraMEN,  and  INGRAHAM,  JJ. 

Henry  L.  Schenerman,  for  appellant. 
William  A.  Jenner,  for  respondent. 

PATTEBSON,  J.  The  complaint  herein  was  dismissed  at  tbe 

close  of  the  plaintiffs  proofs.  The  action  was  brought  to  recover 
damages  for  injuries  sustained  by  the  plaintiff  through  the  alleged 
negligence  of  the  defendant's  servants.  The  accident  occurred  while 
the  plaintiff  was  going  from  a  bridge  to  a  boat  belonging  to  the 
defendant.  She  showed  by  her  own  testimony  that  she  entered 
the  ferry  house  of  the  defendant  at  Greenpoint,  L.  I.,  and,  having  paid 
her  fare,  passed  through  to  take  the  boat  to  Kew  York.  Walking 
along  the  bridge,  she  observed,  on  reaching  the  boat,  that  it  was 
a  Uttle  higher  than  the  bridge,  but  nothing  else.  While  in  the  act 
of  stepping  from  the  bridge  to  the  boat,  one  of  her  feet  was  caught, 
and  pulled  down.  "The  boat  went  to  and  fro.  As  the  boat  took 
this  action,  my  left  foot  came  from  the  boat.  My  foot  had  gone 
between  the  boat  and  the  bridge."  She  sustained  some  injury  to 
her  foot.  The  testimony  of  the  plaintiff,  therefore,  in  effect  indi- 
cates .that  the  boat  was  not  properly  secured  to  the  bridge,  and  that 
there  was  a  space  in  which  it  played  to  and  fro  as  well  as  rose  and 
fell  with  the  action  of  the  tide.  From  her  statement  the  inference 
is  to  be  drawn  that,  as  she  looked  at  the  boat,  she  obser\-ed  nothing 
but  the  difference  in  height  between  it  and  the  bridge,  which  ob- 
serving, she  could  regulate  her  step  to  meet.  It  is  a  rule  constantly 
referred  to  that  in  determining  the  propriety  of  the  dismissal  of 
a  complaint  we  must  accept  and  act  upon  the  inference  most  tarw- 
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able  to  the  plaintiff,  and  here  the  testimonj  is  sufficient  to  allow 
the  inference  that  there  was  negligence  on  the  part  of  the  defend- 
ant's servants  in  failing  properly  to  secure  the  boat  to  the  bridge, 
and  the  plaintiff's  freedom  from  contributory  negligence  may  also  be 
inferred  from  her  own  testimony.  It  is  claimed,  however,  that  she 
called  a  witness, — ^Daly, — who  testified  that  the  boat,  at  the  time 
this  accident  is  said  to  have  occurred,  was  securely  fastened  to  the 
bridge,  and  that  it  did  not  and  could  not  move.  This  raised  an  issue 
between  the  plaintiff  and  Daly,  who  testified  to  those  matters  on 
his  cross-examination.  He  was  called  by  the  plaintiff  for  the  pur- 
pose of  giving  a  description  of  the  mechanism  used  by  the  defend- 
ant, and  as  to  certain  technical  matters  which  it  was  appropriate 
for  the  plaintiff  to  give  in  evidence.  But  what  was  testified  to  by  this 
witness  in  bis  cross-examination  is  not  to  be  regarded  as  conclu- 
sive upon  the  plaintiff.  Daly  was  an  adverse  witness,  for  he  was  in 
the  employ  of  the  defendant.  The  questions  asked  on  his  cross- 
examination  did  not  relate  to  his  direct  examination.  He  was  made 
the  defendant's  own  witness  to  peoYC  the  defendant's  ovni  case,  un- 
der the  objection  of  the  plaintifTs  counsel.  Doubtless  the  court 
could  permit,  for  purposes  of  convenience,  that  course  to  be  pur- 
sued; but  the  plaintiff  could  not  be  bound  by  that  testimony,  nor 
be  precluded  from  showing  or  contending  that  the  witness  was  mis- 
taken. To  use  the  language  of  Finch,  J.,  in  People  v.  Court  of  Oyer 
&  Terminer  of  New  York  Co.,  83  N.  Y.  459,  as  to  the  new  matter 
the  witness  became  the  defendant's  witness,  and,  in  substance 
and  effect,  the  cross-examination  ceased.  And  so  in  Green  v.  Rail- 
road Co.,  42  App.  DIt.  163,  58  K.  Y.  Bupp.  1039,  the  gripman  oper- 
ating the  defendant's  car  was  called  by  the  plaintiff  for  a  particular 
purpose,  but  was  examined  by  the  defendant  as  to  other  matters, 
and  it  was  held  that  as  to  all  such  other  matters  he  was  the  wit- 
ness for  the  defense,  and  the  plaintiff  was  not  precluded  by  his  tes- 
timony. The  discrepancy  in  the  statements  of  the  plaintiff  and  the 
witness  Daly  should  have  been  submitted  to  the  jury  to  determine 
which  they  would  believe. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  witii 
costs  to  the  appellant  to  abide  the  event.  All  concur,  ezc^t  IKGRA- 
BAM,  J.,  who  dissents. 

INGRAHAM,  J.  I  am  unable  to  concur  in  the  reversal  of  this 
judgment.  The  plaintiff,  a  passenger  upon  the  defendant's  ferry, 
was  about  to  step  upon  the  boat,  when  in  some  way  her  foot  was 
crushed.  f?he  testified  that  when  she  came  to  the  boat  she  saw 
that  the  boat  was  a  little  higher.  "Then  I  had  to  step  up,  and  when 
I  pat  my  left  foot  up  the  other  foot  was  on  the  bridge.  Then  I 
felt  that  the  boat  went  in  and  oat,  and  the  same  moment  caught 
my  foot."  Sabaequently  she  was  asked  this  question:  '^id  any- 
thing occur  with  reference  to  the  boat?"  to  which  she  answered: 
*Tes,  the  boat  went  to  and  fro.  As  the  boat  took  this  action,  my 
left  foot  came  from  the  boat.  My  foot  had  gone  in  between  the 
boat  and  the  bridge.  My  foot  got  smashed, — squeezed  the  big  toe. 
I  can't  tell  how  far  the  boat  moved  from  the  bridge.  I  can't  tell 
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what  Bpace  was  left  between  the  bridge  and  the  boat  at  any  time 
between  the  moment  I  pat  mj  l^t  foot  on  the  deck  and  when  I 
withdrew  mj  foot  from  between  the  boat  and  the  bridge.  Ky  foot 
was  wedged  in  tight.  When  my  foot  was  caught,  I  fell  down  <m 
the  boat.  When  I  fell,  my  foot  was  still  tight  My  foot  was  not 
released  until  I  fell  over  the  boat.  I  felt  it  how  my  foot  got  free, 
but  couldn't  say.  The  boat  went  a  little  further  up,  and  my  foot 
got  loose."  On  cross-examination  she  testified  that  at  about  this 
time  she  saw  a  wagon  go  on  the  boat.  The  plaintiff  knew,  when 
she  was  about  to  step  upon  the  boat,  that  it  was  higher  than  the 
bridge.  She  must  hare  known,  or  at  least  was  charged  with  knowl- 
edge of  the  fact,  that  the  boat  was  subject  to  be  moved  by  the 
action  of  the  water.  She  says  that  she  cannot  tell  how  far  the  boat 
moved  from  the  dodc,  and  it  is  quite  apparent  that  her  knowledge 
of  fhe  cause  of  the  accident  was  that  the  boat  moved  after  she  put 
her  foot  upon  it,  and  in  some  way,  not  explained,  her  foot  was 
caught  between  the  boat  and  the  dock,  and  she  waa  injured.  Tliere 
was  no  evidence  to  show  that  the  appliances  were  not  in  good  order, 
and  properly  managed,  or  that  anything  that  the  defendant  or  its 
agents  could  do  to  {vevent  the  accident  was  not  done.  There  was 
notiiing  that  was  defective,  nothing  out  of  order,  and  the  only  fact 
that  the  jnry  would  have  been  justifled  in  finding  was  that  in  acme 
way,  by  the  movement  of  the  boat,  the  plalntifTs  foot  was  caught 
between  the  boat  and  the  dock,  and  that  she  was  at  that  time  in- 
jured. It  seems  to  me  that  there  was  nothing  to  justify  a  finding 
of  the  defendant's  negligence,  and  for  that  reason  the  complaint  was 
properly  dismissed. 


GUT  V.  CRAIGHEAD  et  ui, 
(Supreme  Conrt,  Appellate  Dlrlalon,  First  Department  Janaar^  5.  1000.) 

HUBBAND  AND  WiFB— FBATOULBNT  CONTBTAITCBS — EtIDEKCB— SumCIBltCT. 

Defendant,  when  he  transferred  property  to  his  wife,  was  soWent,  and 
had  a  large  surplus  of  property  over  and  above  all  his  debts,  and  was  not 
aware  that  be  was  Indebted  to  plaintiff.  Hie  property  in  qaeation  was 
purchased  with  the  intention  of  settling  It  on  his  wife.  Subsequently  de- 
fendant lost  large  sums  of  money  by  speculation  and  InveBtinents,  and  be- 
came unabltf  to  pay  a  Judgment  obtained  plaintiff.  flsM,  the  convey- 
ance from  defendant  to  his  wlfto  was  not  made  with  the  Intiokt  to  hladn, 
delay,  and  defraud  creditors. 

Appeal  from  special  term,  New  York  county. 

Action  by  Fred  E.  Guy  against  Horace  Craighead  and  wife  to 
set  aside  a  deed  as  fraudulent  as  to  creditors.  Judgment  for  de- 
fendants.  Plaintiif  appeals.  Affirmed, 

Argued  before  VAN  BRUNT,  P.  J.,  and  BTTHSE7,  PATTEBSOX, 
and  INGRAHAM,  JJ. 

Edward  B.  Hill,  for  appellant 
Charles  Strauss,  for  respondents. 

INGBAHAH,  J.  A  former  trial  of  this  action  resulted  in  a  judg- 
ment for  Uie  defendants,  which,  upon  appeal  to  this  court,  was  le- 
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versed.  21  App.  Div.  460, 47  N.  Y.  Sopp^  676.  The  rale  which  should 
control  in  the  disposition  of  this  caae  was  Ihen  stated  as  follows: 

"The  conveyance  In  tbe  case  now  before  na  was  made  by  a  husband  to  bis 
wife,  and  was  admittedly  without  consideration.  Sucb  a  conveyance  cannot 
be  condemned  without  satisfactory  proof  of  the  fraudulent  Intent  referred  to 
in  the  statute.  Tbe  rule  la  aptly  expressed  fn  tbe  case  of  Kaln  t.  Larkln,  131 
N.  Y.  307,  80  N.  E.  lOG.  as  follows,  viz.:  *An  owner  of  real  estate  can  make 
a  Toluntary  settlement  thereof  upon  his  wife  and  children  without  any  consid- 
eration, provided  be  has  ample  property  left  to  satisfy  all  tbe  just  claims  of  bla 
creditors.  If  the  grantor  remalna  stdvent  after  the  conv^ance,  and  has  suffl* 
clent  property  left  to  satisfy  all  bis  Jnst  debts,  then  the  conveyance,  whatever 
his  Intention  was,  cannot  be  a  fraud  upon  bis  existing  creditors.  *  •  • 
But  the  person  assailing  the  deed  assumes  the  burden  of  showing  that  it  was 
executed  in  bad  faith,  and  that  it  left  the  grantor  insolvoit,  and  without  ample 
property  to  pay  bis  existing  debts  and  UabllltieB;  and  so  it  has  been  repeatedly 
held.' " 

And  the  court,  npoD  the  facts  that  then  appeared,  held  that  the 
proof  showed  a  frandnlent  intent,  and  that  the  judgment  shonld 
hare  been  for  the  plaintifiT.  Upon  the  new  trial  the  conrt  fonnd 

that  the  conveyance  sought  to  be  set  aside  was  made  by  defend- 
ant Horace  Craighead  as  a  settlement  upon  his  wife  and  children; 
was  a  reasonable  provision  for  them,  and  was  accepted  in  good 
faith,  for  a  good  and  lawful  consideration,  and  without  intent  to 
hinder,  delay,  or  defraud  any  of  his  creditors;  was  made  at  a  time 
when  he  was  perfectly  solvent  and  able  to  pay  all  his  creditors, 
inclnding  the  plaintiff;  and  that  he  retained  property,  both  real 
and  personal,  snfBcient  to  satisfy  all  existing  and  contingent  lia> 
bilities,  and  continaed  to  hold  such  property  for  some  time.  If 
this  finding  is  snstained  by  tbe  evidence,  the  conclusion  of  law  was 
correct. 

It  appeared  tiiat  in  April,  1883,  the  grantor  and  his  father,  Rob- 
ert Craighead,  had  executed  an  agreement  whereby  they  agreed  to 
pay  5  per  cent,  of  the  par  value  of  certain  stock  in  a  manufacturing 
company  for  the  term  of  five  years,  beginning  from  the  1st  of 
September,  1883;  tiiat  on  August  10,  1892,  a  claim  was  made 
against  the  defendant,  individually  and  as  executor  of  Ms  father's 
estate,  for  a  sum  of  over  |11,000,  under  this  agreement  of  1888, 
which  claim  defendant  disputed,  and  he  was  advised  by  his  coun- 
sel that  it  was  invalid;  that  subsequently,  in  June,  1893,  an  ac- 
tion on  that  claim  was  commenced  by  the  plaintifT,  which  in  Oc- 
tober, 1895,  resulted  in  a  judgment  in  favor  of  the  plaintiff  against 
the  defendant  for  upwards  of  |17,000;  that  Horace  Craighead  in- 
herited a  considerable  estate  from  his  father,  who  died  in  Decem- 
ber, 18D1,  and  that  on  March  2,  1893,  by  a  bargain  and  sale  deed, 
he  conveyed  to  tbe  defendant  Frances  Craighead,  his  wife,  in  con- 
sideration of  fl,  a  plot  of  land  in  the  Twenty-Fonrth  ward  of  the 
city  of  New  York,  subject  to  a  mortgage  to  the  Mutual  Life  Insur- 
ance Company  of  the  City  of  New  York  for  |35,000  and  interest. 
This  deed  was  recorded  July  6,  1893,  and  this  action  was  to  set 
aside  this  deed  as  fraudulent  and  void  as  to  creditors.  The  plain- 
tiff put  in  evidence  a  power  of  attorney  executed  by  the  defendant 
Frances  Craighead,  appointing  the  defendant  Horace  Craighead  her 
true  and  lawful  attorney.   The  power  of  attorney  was  dated  April 
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22j  1892, — abont  one  year  prior  to  the  ezecation  of  the  deed  ^aght 
to  be  set  aside  in  this  action.   The  plaintiff  also  offered  in  CTidence 
a  deed  of  Horace  Craighead  to  Frances  Craighead,  his  wife,  of 
ceitajn  property  in  Westchester  county,  dated  October  21, 1892,  and 
recorded  July  8,  1893,  and  also  a  conveyance  of  certain  lands  in 
New  Jersey  for  the  consideration  of  |10,000.   The  evidence  of  Hor- 
ace Craighead  given  upon  the  former  trial  of  this  action  was  then 
read  by  the  plaintiff  as  evidence.    The  defendant  had  then  testified 
that  at  the  time  he  made  this  transfer  he  was  in  business  in  the 
city  of  New  York,  manufacturing  lamps  and  metal  goods;  that 
he  was  not  indebted  to  any  person  or  corporation,  and  did  not  at 
that  time  suppose  that  he  was  indebted  in  any  sum  whatever  to 
the  plaintiff;  that,  outside  of  the  property  included  in  this  con- 
veyance, he  had  at  that  time  cash  in  his  own  name  in  the  Union 
Trust  Company,  subject  to  his  own  checls  or  draft,  {25,000;  that 
he  had  mortgages  in  his  own  name  amounting  to  abont  $25,000 
more;  that  he  owned  an  undivided  interest  in  real  estate  in  New- 
Jersey,  the  minimum  value  of  which  was  $10,000  or  more;  that  he 
owned  one-half  of  the  capital  of  his  business,  which  was  $10,000: 
that  he  was  doing  a  good  and  flouri^ing  business  at  the  time  of 
the  conveyance;  that  he  waa  also  connected  with  a  company  in 
the  state  of  Massachusetts,  drawing  a  salary  of  $3,000  a  year,  and 
also  represented  a  French  china  house;  that  he  was  then  perfectly 
solvent,  owed  no  debts,  and  had  $60,000  in  cash  and  property;  and 
that  he  did  not  think  at  that  time  he  owed  anything  to  the  as- 
signor of  the  plaintiff.    And  upon  this  testimony  plaintiff  rested. 
This  defendant  was  then  called  as  a  witness  on  his  own  behalf,  and 
testified:   That  he  purchased  the  Mamaroneck  property  in  1892 
from  Mr.  Alexander  Taylor,  with  the  understanding  and  agreemmt 
between  them  all  {his  wife  and  Mr.  Taylor  and  his  family)  that  be 
should  give  the  properly  to  his  wife,  for  herself  and  the  chil^en, 
aa  a  home  and  residence.   The  conveyance  was  made  to  the  de- 
fendant Horace  Craighead,  and  he  subsequently,  in  October,  1892. 
conveyed  the  property  to  his  wife.   That  in  1893  he  conveyed  the 
lots  described  in  the  complaint  to  his  wife.   That  he  was  then  re- 
siding with  his  family  in  Massachusetts,  and  was  a  member  of  the 
firm  of  Craighead  &  Wilcox,  32  Barclay  street  and  38  Park  place. 
Kew  York.   That  he  was  drawing  aa  salaries  between  five  and  six 
thousand  dollars  a  year,  and  had  also  an  income  derived  from  his 
mortgages.  That  his  income  from  all  sonrces  was  $10,000  per 
year.   That  in  addition  to  the  property  he  conveyed  to  his  wife  in 
March,  1893,  he  owned  some  New  York  City  bonds  and  mortgages, 
and  owned  Western  mortgages  amounting  to  some  $26,000,  and 
that  his  interest  in  the  business  amounted  to  $5,000.    That  he 
owned  real  estate  in  New  Jersey  amounting  to  $10,OhOO,  and  he  had 
over  $25,000  in  cash  deposited  in  the  Union  Trust  Company,  and 
between  four  and  five  thousand  dollars  with  Whitehouse  &  Co., 
bankers,  in  Broad  street   That  at  the  time  he  made  the  conveyance 
he  was  worth  $60,000,  not  including  the  value  of  the  jHroperty  con* 
veyed  to  his  wife,  eitiier  in  the  Twenty-Third  ward  or  in  Mamaro- 
neck,  with  an  income  of  $10,000  a  year.  Iliat  the  power  of  atto^ 
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ney  which  was  offered  in  eridence  waa  executed  long  before  he 
made  any  conveyance  to  his  wife,  and  was  for  the  purpose  of  re- 
leasing his  wife's  right  of  dower  in  his  property.  That  at  the 
time  he  made  this  conveyance  in  1893  to  his  wife  he  was  entirely 
free  from  debt,  and  he  did  not  think  he  owed  anything  to  the  plain- 
tiff's assignor  at  that  time.  The  witness  further  testified  as  to  hia 
pnrcfaases  and  sales  of  stocks  in  March  and  April,  1695;  that  the 
total  losses  of  these  transactions  were  upwards  of  {17,000;  that 
in  July,  ISBif  he  organized  the  Craighead  Manafactnring  Company 
at  Bhelton,  Conn.;  that  he  invested  |17,000  In  the  company  between 
July,  1894,  and  January  or  February,  189fe;  that  the  business  then 
went  into  the  hands  of  a  receiver,  and  he  lost  all  the  money  he 
put  in  that  corporation.  He  also  testified  as  to  some  further  busi- 
ness transactions  subsequent  to  this  conveyance  in  question  in 
which  he  made  large  losses,  and  that  his  total  losses  after  such 
conveyance  in  various  enterprises  with  which  he  had  been  con- 
nected were  about  195,000.  Independent  evidence  was  offered  to 
show  that  the  defendant  lost  between  fifteen  and  eighteen  thousand 
dollars  in  the  Connecticut  corporation  between  July,  1894,  and 
February,  1895,  and  other  losses  in  business.  There  was  also  evi- 
dence to  show  that  on  February  27,  1893,  the  defendant  had  $35,- 
000  on  deposit  in  the  Union  Trust  Company;  that  on  March  2,  1893, 
his  balance  was  upwards  of  $23,000.  Thus,  the  testimony  of  the 
grantor  tending  to  show  that  he  was  solvent  at  the  time  he  made 
these  conveyances,  and  had  a  large  surplus  of  property  over  and 
above  that  required  to  pay  all  his  debts,  was  corroborated  by  other 
testimony,  and  there  was  not  a  particle  of  evidence  to  contradict 
it.  ^e  court  below,  upon  tills  evidence,  found  as  a  fact  that  the 
judgment  debtor  was  not  insolvent  at  the  time  he  made  the  con* 
veyances,  and  that  finding  is  certainly  sustained  by  the  evidence. 
In  fact,  there  is  no  evidence  to.  the  contrary.  From  Ihe  evidence 
as  it  stood  upon  the  former  trial,  this  court  drew  the  inference 
that  the  grantor  was  scheming  to  rid  himself  of  the  title  to  his 
property,  and  that  the  conveyance  of  the  lots  in  question  was  one 
step  in  carrying  out  that  scheme;  that  there  was  a  general  purpose 
of  the  grantor  to  put  his  property  beyond  the  reach  of  the  plain- 
tifiTs  claim.  The  ad^tional  evidence  offered  upon  this  trial,  ex- 
plaining, as  it  does,  in  detail,  the  tranaactiona  entered  into  after 
the  conveyance  in  question,  by  which  the  grantor  became  heavily 
involved,  and  the  circumstances  surrounding  the  transfer  of  this 
property  and  the  Mamaroneck  property,  was  at  least  sufficient  to 
present  a  question  of  fact  as  to  the  intent  with  which  the  grantor 
made  these  conveyances  to  the  court  below.  Considering  the  sit- 
oation  of  the  grantor  at  the  time  he  made  these  conveyances,  his 
business  prospects;  and  the  amount  of  properly  he  retained  in  liis 
possession,  it  cannot  he  said  tliat  the  property  which  he  trans- 
ferred to  his  wife  was  more  than  a  reasonable  provision  for  her 
and  her  children;  and  the  subsequent  losses  in  business  and  in.  his 
stock  speculations  satisfactorily  accounted  for  his  inability  to  pay 
the  plaintiff's  judgment. 

Upon  the  whole  case,  after  a  careful  consideration  of  the  testi- 
mony, we  think  that  the  finding  of  the  court  that  this  transf^ 
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was  not  made  with  intent  to  hinder,  delay,  and  defrand  creditors 
WEB  anatained  by  the  evidence; 

The  judgment  appealed  from  dionld  be  affirmed,  .with  costs. 
All  concur. 


(29  Misc.  Rep.  435.) 

NEW  YORK  CENT.  &  H.  R.  a  00.     NEEDHAM  et  aL 

Supreme  Court,  Special  Tenn,  OnuidAsa  Oomity.  November,  1888.) 

L  RAII.B0AJ>— COKTKTANCBS— DESCRIFTIOn  OF  FrOPBRTT. 

Where  a  railroad  company  conveyed  a  house  and  lot,  describing  the 
southern  boundary  of  the  lot  aa  "25  feet  northerly  from  the  center  line  of 
the  grantor's  railway  as  then  constructed,"  and  the  road  conslated  of  donUe 
maln-llne  tracks  and  several  switches  running  parallel,  and  25  feet  from 
the  ooiter  of  all  the  tracks  would  tmng  the  granted  premlies  npoi  the 
maln-Une  tacks,  and  25  feet  from  the  center  of  the  matatllne  traxikM  watOA 
not  Interiere  with  the  use  of  any  track,  the  "center  line"  r^ozed  to  In 
the  conveyance  was  the  center  line  of  the  maln-llne  tracks. 

9,  Railroads — Cohvstakcb — Eabkment — Appcrtenancks. 

Where  a  railroad  conveyed  a  house  and  part  of  Its  land,  and  an  oothonae 
of  a  substantial  character,  which,  at  the  time  of  the  conveyance,  was  sltn- 
ated  partly  on  the  land  conveyed  and  partly  on  the  railroad's  remaining 
land,  the  grantee  was  entitled  to  an  easement  over  the  con^MUny's  land, 
so  occupied  by  the  outhouse  for  Its  maintenance,  as  appurtenant  to  the 
property  conveyed. 

Ejectment  by  the  Kew  York  Central  &  Hudson  River  Railroad 
Oompany  against  Michad  Needham  and  others.  Judgment  for  plain* 
tiff. 

L.  L.  Waters,  for  plaintiff. 
Homer  Weston,  for  defendants. 

HISGOCK,  J.  Plaintiff  claims  that  certain  additions  to  defend- 
ants'  house  proper  encroach  a  few  feet  npaa  its  lands  near  Lodi 
street,  in  the  city  of  ^^racnse.  Defendants  deny  this,  and  farther 
assert  that,  even  if  they  do  extend  beyond  the  stated  boundaries 
of  their  lot,  they  rightfully  so  extend  by  virtue  of  an  easmrait.  ^e 
controversy  between  the  parties  centering  around  the  two  ques- 
tions thus  raised  involves  the  consideration  rather  of  questions  of 
law  than  of  conflicting  evidence. 

The  West  Shore  Railroad  Company  was  the  common  source  of 
title  to  both  parties.  In  1883  it  first  conveyed  to  defendants'  grantor 
the  lands  now  claimed  by  than.  The  southern  boundary  line  of 
said  {Hvmises  is  the  northerly  line  of  tiiose  subsequently  leased  to, 
and  now  possessed  by,  plaintiff.  Under  the  conveyances  to  def^d- 
ants  and  their  grantor,  this  sontheiiy  line  of  their  premises  was 
to  be  'twenty-five  feet  northerly  from  the  center  line  of  the  New 
York,  West  Shore  &  Buffalo  Railway,  as  said  railway  is  now  con- 
structed," and  to  run  parallel  with  such  center  line.  The  dispute 
at  this  point,  and  involving  the  first  of  the  two  questions  above 
stated,  is  over  the  location  of  this  "center  line"  of  the  West  Shore 
Railroad.  If  located  as  it  is  claimed  by  plaintiff  it  should  de- 
fendants' buildings  concededly  project  several  feet  \sgon  plaintilFs 
premises;  if  located  as  demanded  by  ditfendantB,  it  would  deaf 
their  buildings. 
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At  the  time  the  conTejances  making  defendants'  title  were  eze> 
cnted,  and  the  descriptive  phrase  in  qnestion  used,  the  trackage 
property  of  the  West  Shore  Gompanj  adjacent  to  the  premises  now 
owned  by  defendants  consisted,  first,  proceeding  in  a  southerly  di* 
rection,  of  its  two  through  tracks,  and  beyond  these  of  several  switch 
or  yard  tracks,  covering  quite  a  large  area.  Plaintiff  says  that  by 
the  'Center  line"  referred  to  in  the  deeds  is  meant  the  line  midway 
between  the  two  through  tracks,  while  defendants  claim  it  should  be 
located  on  what  would  be  the  middle  line  of  all  the  tracks.  I 
think  the  contention  of  the  plaintiff  is  the  more  reasonable  one. 
The  through  tracks  were  a  permanent  structure,  and  would  make 
a  well-defined  monument;  whereas,  a  center  line  made  up  by  taking 
into  account  all  of  the  yard  tracks  was  more  uncertain,  and  liable 
to  shift  at  any  time  by  the  la^g  of  a  new  trad:.  Locating  the 
bonndaiy  line  23  feet  northerly  from  the  center  of  the  through  tracks 
left  plenty  of  room  for  the  operation  of  the  road.  On  the  other 
hand,  starting  from  the  center  line  of  all  the  tracks  as  they  were 
then  laid  would  have  brought  such  boundary  line  upon  the  through 
tracks,  and  deprived  the  grantor  of  the  use  of  one  or  both  of  them. 
Those  tracks  ^en  laid  there  were  in  dally  use  and  operation  as  the 
most  important  part  of  grantw's  railway,  and  I  do  not  believe 
the  grantee  expected  for  a  momoit  that  in  buying  a  bonse  and 
lot  for  |950  he  was  securing  a  boundary  line  whic£  took  in  part 
of  his  grantor's  main  tracks.  JHo  other  possible  location  of  this 
"center  line"  is  suggested  than  the  two  above  mentioned,  and  as  be* 
tween  those  the  one  urged  by.  plaintiff  should  prevail. 

Under  -this  holding,  defendants'  buildings  jwoject  beyond  their 
boundary  line.  There  was  a  dwelling  house  upon  the  premises.  At- 
tached to  it  at  the  time  of  conveyance  by  the  West  Shore  Com- 
pany, upon  the  southerly  side  in  qnestion,  was  a  shed  or  building 
used  for  an  outhouse,  and  which  constitutes  one  of  the  projections 
complained  of.  Since  the  said  conv^ance  of  the  praises,  defend- 
ants or  their  immediate  grantors  have  added  on  a  coal  box  or  bin, 
which  also  projects.  5Iy  views  already  expressed,  without  question 
or  the  necessity  of  further  discussion,  lead  to  the  conclusion  that 
plaintiff  is  entitled  to  ejectment  as  against  this  latter  erection. 
The  defendants  practically  do  not  dispute  it.  So  far  as  the  other 
one  is  concerned,  however,  the  defendants  urge  that,  having  been 
there  at  the  time  the  railroad  company  made  its  conveyance  of  the 
premises,  its  grantees  obtained  an  easement  for  its  continuance 
against  it  and  plaintiff  as  its  subsequent  grantee.  In  this  conten- 
tion I  think  defendants  are  right.  This  structure,  while  of  a  poor 
construction,  was  of  a  substantial  character,  probably  in  keeping 
with  the  rest  of  the  building,  was  perfectly  well  defined  and  in- 
closed, and  securely  attached  to,  and  made  a  part  of,  the  main  build- 
ing, and  its  use  was  reasonably  necessary  to  tie  enjoyment  of  the 
premises  granted.  I  think  it  was  an  appurtenance  to  the  house, 
and  that  an  easement  was  acquired  for  its  continuance  as  long  as 
the  present  erection  stands.  Wilson  v.  Wightman,  36  App.  Div.  41, 
66  K.  T.  Supp.  806.  U,  for  any  reason,  the  structure  in  question 
should  be  destroyed,  and  it  should  then  appear  that  defendants 
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could  erect  a  new  one  in  its  place  on  their  own  properly  without  in- 
convenience, this  easement  would  cease.  Wilson  t.  Wightman,  36 
App.  Div.  45,  55  N.  Y.  Supp.  806. 

IN'otwithstandin^  their  easement,  plaintiff  insists  that  it  is  entitled 
to  ejectment,  and  recovery  of  the  pMsession  oi  its  land  subject 
thereto.  This  claim  presents  substantially  the  same  considerations 
as  were  before  the  coart  in  the  case  last  cited,  and  which,  in  its  rea- 
soning and  (Conclusions,  sustains  plaintiff's  claim  in  this  respect. 
Findings  and  judgment  are  therefore  directed,  awarding  to  plaintifiF, 
with  costs,  unconditional  recovery  of  so  much  of  the  premises  de- 
scribed in  its  complaint  as  were  covered  by  the  coal  box,  and  of 
the  balance  subject  to  defendants'  easement,  aa  hereinbefore  d^ned. 

Judgment  for  plaintiff,  with  costs. 


(20  Misc.  Rep.  415.) 

WALLACE  V.  CURTIS  ct  al. 
(Supreme  Court,  Trial  Term,  Pulton  County.  November, 

L  Partition— Adtersb  Intbebbts— Bales  for  Taxes. 

An  Hctlon  for  partition  of  real  property  can  be  maintained  by  a  psrtj 
claiming  an  Interest  therein  against  others  who  claim  adverse  interests: 
being  authorlzeil  by  Code.  S  1543,  which  provides  that  the  alleged  title  at 
plaintiff  may  be  controverted  by  answer,  and  that  the  title  or  interest  of 
any  defendant  In  the  proi)erty  as  stated  In  the  complaint  may  alSQ  be 
controverted  by  his  answer. 

3,  Deeds— DBfCRiPTiox. 

A  description  reading,  "1,128  acres  of  land,  being  the  northwesterly  cor- 
ner of  township  No.  4  of  T.  &  O.'s  purchase  In  H.  coun^,  be  the  flBim 
more  or  less,"  Is  not  void  for  uncertain^. 

8.  Taxation— Sales  vor  Unpaid  Taxbs. 

Au  nsses^fiuent  was  made  against  1,500  acres  Id  the  northwest  coroer  of  a 
township,  the  entire  amount  of  taxes  beiug  $11.02.  The  owner  of  1,12S 
acres  thereof.  In  the  northwe-st  corner  of  such  township,  paid  fS.29  as  taxes 
on  such  portion.  Later  the  remaining  portion  was  sold  for  the  unpaid 
portion  of  such  tax;  the  description  In  the  deed  reading,  "372  acres,  being 
what  remains  of  1,500  acres,  northwest  comer  In  saJd  township.  •  •  • 
after  exempting  therefrom  1.12S  acres,  northwesterly  comer  thereof,  paid 
by"  the  owner.  Hvld,  that  this  shows  that  the  taxes  on  the  1,128  acres 
were  paid,  and  that  no  part  of  the  taxes  for  which  the  balance  was  mAA 
was  against  this  portion,  and  that  aach  portion  did  not  pass  by  such  deed. 

4.  8aue. 

Where  the  owner  of  part  of  a  tract  of  land  pays  the  exact  propMtloa 
of  a  tax  laid  on  the  whole  ti-act  which  her  acreage  bears  to  the  whole  acre- 
age, a  sale  of  her  portion  for  the  remaining  taxes  fs  not  a  mere  Irregularity 
coming  within  the  provisions  of  a  statute  curing  Irregularities  where  the 
deed  has  been  of  record  20  years,  but  la  without  Jurisdiction  and  absototdy 
void. 

Action  by  Edwin  B.  Wallace  against  Warren  Curtis  and  others. 
Judgment  for  plaintiff. 

H.  &  W.  Weston,  for  plaintiff. 

Griffin  &  Ostrander,  for  defendants  McEchron  and  International 
Paper  Co. 

STOVER,  J.  This  is  an  action  brought  for  the  partition  of  cer^ 
tain  lands  in  township  4,  Totten  &  Crossfield's  purchase,  Hamilton 
county,  N.  Y.   The  complaint  contains  the  usnu  allegations.  The 
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answer  of  the  defendant  the  International  Paper  Company  sets  up 
title  absolute  to  one-third  of  1,128  acres,  and  assails  the  plaintiff's 
title  thereto.  It  is  conceded  that  the  title  to  an  undivided  one-third 
of  the  property  is  in  the  defendant  International  Paper  Company, 
The  description  of  the  property  sought  to  be  divided  ia  as  follows: 

"All  that  tract  or  parcel  of  land  described  In  the  conveyance  thereof  from 

Azariah  C.  FlacK,  comptroller  of  the  state  of  New  York,  to  Farrand  N.  Benedict 
and  Marshall  I^beild,  Jr.,  dated  December  2nd,  1S45,  recorded  In  the  office  ctf 
the  clerk  of  Hamilton  county,  November  10,  1^0,  In  Book  3  of  Deeds,  page 
407,  as  1,128  acres  of  land  to  be  laid  out  as  aforesaid,  being  the  northwesterly 
comer  of  township  No.  4  of  Totteu  &  Crossfield's  purchase,  In  HamlltcHi  county, 
be  the  some  more  or  leas." 

The  plaintiff  claims  to  own  an  undivided  two-thirds  of  said  land. 

It  is  not  my  purpose  to  follow  the  various  conveyances  of  title, 
as  the  questions  involved  center  around  two  conveyances  introduced 
by  defendant, — one  a  deed  dated  December  10,  18G8,  and  another 
deed  dated  December  29,  1886.  These  premises  were  at  the  time, 
and  ever  since  have  continued  to  be,  wild,  uncultivated  land,  and  not 
actually  occupied  by  any  of  the  parties  hereto.  In  1860  an  assess- 
ment was  made  against  1,500  acres  in  the  northwest  corner  of  town* 
ship  4  of  Totten  &  Crossfield's  purchase.  On  November  13,  1SG6, 
the  comptroller  of  the  state  rendered  to  Parmelia  J.  Munn  a  state- 
ment of  taxes  then  due  upon  1,128  acres,  which  taxes  were  paid 
on  the  13th  day  of  November,  1866,  by  Parmelia  J.  Munn.  The  en- 
tire amount  of  taxes  assessed  against  1,500  acres  was  $11.02.  Par- 
melia J.  Jlunn  paid  to  the  comptroller  $8.^0  as  the  taxes  upon  1,128 
acres  in  the  northwest  comer  of  township  4.  A  calculation  will 
readily  determine  that  the  amount  of  taxes  paid  by  Munn  bore  the 
relative  proportion  to  the  entire  amount  of  tax  that  1,128  acres  bore 
to  1,500,  so  that  the  state  receired  the  taxes  apon  1,128  acres  then 
claimed  to  be  owned  by  Parmelia  J.  Munn.  Notwithstanding  this 
payment,  there  was  a  sale  of  property  for  the  remaining  taxes,  and 
the  remainder  of  the  premises  were  sold  to  John  F.  Rathbone  in 
1866,  the  deed  containing  the  following  description: 

"372  acres,  being  what  remains  of  1,500  acres,  northwest  comer  In  the  town 
of  Morehouse,  township  No.  4,  Totten  CrossQeld's  purchase,  after  excepting 
tberefrom  1,128  acres,  northwesterly  comer  thereof,  paid  by  P.  J.  Munn." 

The  plaintiff  holds  the  comptroller's  receipts  for  taxes  from  1866 

to  189G. 

As  I  understand  the  claim  of  the  defendant  McEchron,  as  stated 
in  the  brief,  it  ia,  first,  that  this  action  cannot  be  maintained  a^ 
an  action  of  partition.  I  think  that  section  1543  of  the  Code  has 
conferred  jurisdiction,  and  that  the  section  is  applicable  to  just  such 
cases  as  this,  where  all  of  the  parties  who  claim  an  interest  may  be 
brought  into  court,  and  the  title  settled,  and  partition  made  between 
those  entitled  to  it. 

The  next  claim  of  the  defendant  is  that  the  comptroller's  deed 
to  plaintiff,  from  the  tax  sale  of  1843,  is  void  for  uncertainty  of  de- 
scription; the  contention  being,  as  I  understand  it,  that,  the  de- 
scription being  uncertain,  the  defendant's  deed  is  to  be  construed 
as  conveying  all  of  township  4  not  included  within  the  exception. 
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and  that,  if  the  deed  is  Toid  for  nncertain^,  the  title  to  all  is  vested 
in  the  defendant.  But  it  has  been  held  that  sacb  a  description  as 
this  is  not  void  for  uncertainty.  The  plaintiff  is  entitled  to  1,12S 
acres  in  the  northwest  comer  of  the  township,  if  there  be  so  much; 
if  not,  he  is  entitled  to  what  there  is  there.  There  seems  to  be  no 
location  of  the  premises,  and  no  setting  forth  of  the  tract  In  1870 
the  state  canceled  the  tax  on  account  of  an  excess  of  acreage,  the 
entry  stating  that  there  was  but  1,128  acres  in  Morehouse.  All  the 
defendant  is  entitled  to  is  a  portion  of  the  township  after  1,128 
acres  have  been  taken  out.  To  say  that  such  a  description  as  this 
confers  title  to  the  whole  premises,  whatever  might  be  the  case 
where  there  was  an  absolute  conveyance  by  certain  well-defined 
metes  and  bounds,  with  a  reservation  of  an  uncertain  portion,  seems 
to  me  to  ignore  the  ordinary  meaning  tA  language.  Again,  it  is 
said  that  it  does  not  appear  that  the  tax  for  which  the  itemises 
were  sold  was  not  against  the  1,128  acres;  but  I  think  it  must  be 
conceded  that  where  the  i»x>portion  of  the  taxes  paid  is  the  exact 
proportion  that  the  land  claimed  bears  to  the  whole  land,  and  the 
deed  upon  its  face  purports  and  declares  that  the  taxes  on  1,12S  acres 
have  been  paid  by  the  then  owner,  there  can  no  longer  be  any  dis- 
pute as  to  whether  the  tax  was  paid,  what  was  sold,  or  what  it  was 
sold  for.  There  was  no  attempt  to  sell  1,128  acres,  and  there  is 
no  description  which  indicates  that  the  comptroller  or  anybody  at- 
tempted to  sell  any  more  than  what  remained  after  the  1,128  acres 
had  been  excepted;  and,  even  if  the  comptroller  had  attempted  to 
sell  any  portion  of  the  1,12S  acres,  the  sale  was  absolutely  void  and 
without  jurisdiction.  It  is  not  a  case  of  irregularity,  but  it  is  a 
question  of  jurisdiction.  The  tax  had  been  paid,  and  accepted  by 
tiie  state,  and  after  that  there  was  no  authority  anywhere  for  the 
sale  of  any  portion  of  the  1,128  acres.  And  so  it  may  be  said  of  any 
of  the  sales  from  18G6  down.  As  to  the  1871  tax  sale,  it  a{^>ears 
that  the  tax  bad  been  paid,  and  any  attempt  to  sell  by  reason  of  the 
taxes  not  being  paid  was  entirely  without  jurisdiction.  So  as  to 
the  description;  there  a^^ars  to  be  no  deacription  of  the  land  that 
is  in  dispute,  and  the  uncertainty,  together  with  the  fact  that  the 
taxes  have  been  paid  upon  the  premises,  rendered  the  sale  withoat 
authority.  Another  objection  is  that  the  defendant's  deed,  having' 
been  on  record  for  more  than  20  years,  is  conclusive  under  the 
statute.  If  I  am  correct  in  the  views  above  exiiressed,  defendant's 
deed  of  the  18G6  sale  never  attempted  to  convey  any  interest  in  the 
1,128  acres,  and  the  deed  of  the  1871  sale  was  without  jurisdiction, 
and  therefore  not  within  the  statute,  which  could  only  cover  irrega- 
larities. 

It  follows  that  the  defendant  MrEchron  has  no  interest  in  the 

1,128  acres;  that  one-third  thereof  belongs  to  the  International  Pa- 
per Company,  subject  to  the  mortgafje  set  forth  in  the  complaint, 
and  two-thinis  belongs  to  the  plaintiff;  that  Warren  Curtis  has  no 
interest  in  the  premises;  that  Benjamin  F,  Balcer  and  wife  have 
transferred  their  interest;  and  that  Fanny  Wallace  is  entitled  to  an 
inchoate  right  of  dower  interest  in  the  undivided  two-tibirds.  0^ 
dered  accordingly. 
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In  re  DAYMON. 

^Supi-eme  Court,  Appellate  DiTlslon,  Second  Department.  January  9,  JOOOJt 

FXNDINaS  BT  BUKROOATB — TRIAL — DBCRSE. 

A  decree  by  a  surrogate  settllug  an  executor's  account,  wlUiout  com- 
pliance with  Code  av.  Free.  S  2546,  requiring  him  to  file  with  hla  ded^n 
facts  found,  and  coDcluslons  of  law,  will  be  rerersed;  such  findings  being 

essential  as  a  basis  for  the  decree. 

Appeal  from  surrogate's  court,  Westchester  county. 

Accounting  by  William  D.  Daymon,  executor  of  Bophia  Harriott, 
-deceased.  Prom  a  decree  thereon^  and  from  an  order  denying  an 
ai^lication  to  set  aside  the  decree,  said  Daymon  appeals.  Reversed. 

Argued  before  GOODRICH,  P.  J.,  and  BABTLETT,  HATCH,  and 
WOODWARD,  JJ. 

Jacob  Halstead,  for  appellant. 

Samuel  F.  Swinburne,  for  respondent  Leonie  O.  Tyler,  legatee. 

WILLARD  BARTLETT,  J.  This  is  an  appeal  from  a  decree  of 
the  surrogate's  court  upon  an  executor's  accounting,  and  from  an 
order  denying  an  application  to  set  aside  the  decree  in  order  to 
enable  the  accounting  executor  to  put  in  the  testimony  of  a  mate- 
rial witness  whom  he  had  not  been  able  to  call  upon  the  hearing. 
The  account  of  the  executor  was  objected  to  on  the  ground  that 
he  had  failed  to  account  for  92,000  paid  to  his  testatrix  shortly  be- 
fore her  death.  The  executor  put  in  a  reply  aJIeging  that  the  testa- 
trix bad  made  a  gift  of  these  moneys  to  him.  Upon  this  issue  a 
hearing  was  bad  before  the  surrogate,  which  resulted  in  the  decree 
appealed  from,  charging  the  executor  with  the  f 2,000  in  controversy. 

The  record  does  not  contain  any  findings  by  the  learned  surro- 
gate; and  the  counsel  for  the  respondent,  in  his  brief,  expressly 
states  that  the  surrogate  made  no  findings  as  required  by  section 
2545,  Code  Civ.  Proc.  Such  findings  are  indispensable  as  a  baeds 
for  the  decree.  In  their  absence  the  record  presents  no  ques- 
tion which  we  can  review.  In  re  Spragne,  125  JJ.  Y.  732,  26  N.  E. 
532;  In  re  Kaufman  (Sup.)  14  Y.  Supp.  901;  In  re  Bradway,  74 
Hun,  630,  26  K.  Y.  Supp.  838.  Under  these  circumstances,  the 
proper  course  to  pursue  is  to  remit  Uie  case  to  the  surrogate  as  an 
undecided  cause,  in  order  that  he  may  make  and  file  findings  as  pre- 
scribed by  law.  This  is  the  procedure  which  we  have  adopted  in 
eases  in  the  supreme  court  where  the  trial  judge  has  failed  to 
make  findings,  or  the  short  decision  now  permitted  in  lieu  thereof 
by  section  10^  of  the  Code  of  CSvil  Procedure.  Hail  v.  Beston,  13 
App.  Div.  116, 43  N.  Y.  Supp.  304;  Shaffer  v.  Martin,  20  App.  Div.  304, 
46  If.  Y.  Supp.  992.  As  there  has  been  no  final  decision  of  the  mat- 
ter, in  this  view  of  the  law,  the  learned  surrogate  will  doubtless 
permit  the  appellant  to  put  in  the  proof  which  he  could  not  procure 
upon  the  original  hearing,  if  the  executor  now  presents  good  and 
sufficient  reasons  for  being  allowed  to  do  so. 

Decree  reversed,  and  proceeding  remitted  to  the  surrogate's  court 
in  order  that  the  surrogate  may  make  and  file  the  findings  prescribed 
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ty  section  2545  of  the  Code  of  Civil  Procedure;  the  costs  of  this 
appeal  to  abide  the  final  award  of  costs.  Appeal  from  order  deny- 
ing motion  to  Tacate  decree  dismissed,  without  costs.  All  concur. 


HASTINGS  T.  TWENTY-THIRD  WARD  LAND-IMPBOVEMENT  CO. 
(Supreme  Court,  Appellate  Division,  First  Department   January  5,  1900.) 

CiOTBSANTS—IlTCUUBRANCBS— Breach— ASSBSSHBHTB  FOB  BEKEPrTS— RkPOBT  OF 
OOHHtSSTONEHS — CONFIRHATIDIT. 

Wbere  property  was  sold  after  a  report  of  commissioners  tmporinK  an 
assessment  for  benefits  had  been  signed,  but  before  It  was  presented  for 
eonSrmation.  and  such  conflrmatloa  was  not  entered  by  the  clerk  uotll 
after  the  delivery  of  a  deed  to  the  property  with  covenants  against  Incnm* 
brances,  the  assessment  was  not  an  Incnmbrance  at  the  time  of  tbe  deliv- 
ery of  the  deed,  since  before  entry  of  the  confirmation  the  assessment  did 
not  become  a  lien  on  the  property  under  Laws  1882,  c.  410,  M  SJOO,  990. 
making  the  report,  when  confirmed,  final  and  conclusive  on  all  parties,  and 
the  assesnnent  a  lien  on  the  property. 

Appeal  from  special  term,  New  York  county. 

Action  by  Frank  P.  Hastiogs  against  the  Twenty-Third  Ward 
Land-improvement  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.  A£Brmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  BUMSET,  PATTERSON, 
and  INGBAHAM,  JJ. 

William  H.  Btockwell,  for  appellant 
Gibson  Putzel,  for  respondent. 

INGRAHAM,  J.  The  action  was  brought  to  recover  for  a  breach 
of  a  covenant  against  incumbrances  contained  in  a  deed  of  a  lot  of 
land  in  the  city  of  New  York,  and  the  question  presented  is  as  to 
the  time  a  certain  assessment  for  benefits  imposed  for  opening  a 
street  upon  which  the  property  conveyed  abutted  became  an  incum- 
brance upon  the  property  upon  which  it  was  imposed.  In  con- 
sidering this  question  the  dates  are  important  Upon  the  30th 
day  of  November,  1896,  the  defendant,  a  domestic  corporation, 
being  the  owner  of  certain  real  estate  in  the  Twentj'-Third  ward 
of  the  city  of  New  York,  sold  the  same  at  public  auction,  and  at 
such  sale  the  plaintiff  purchased  from  the  defendant  the  property 
described  in  the  deed  in  question.  Such  property  was  sold  under 
certain  terms  of  sale,  which  were  ececnted  by  the  plaintiff  a» 
purchaser.  It  was  there  provided: 

"The  property  will  be  conveyed  by  warranty  deeds  free  and  dear  of  all  ia- 
cumbrances  (except  the  covenants  against  nuisances),  and  lots  will  be  described 
by  metes  and  bounds,  bounded  by  the  side  of  the  streets  upon  which  they  aw 
located.  All  taxes  and  assessments  which  are  liens  upon  the  premises  will  be 
paid  or  allowed  by  the  sellers,  and  the  title  Insured  free  of  coet  to  each  par- 
chaser." 

In  pursuance  of  such  sale  tbe  plaintifF  paid  to  the  defendant 
on  the  day  of  sale  10  per  cent  of  tiie  purchase  money,  and  on  tbe 
6th  of  January,  1897,  paid  the  balance  of  the  purchase  money,  and 
received  from  the  defendant  a  warranty  deed  of  the  premises. 
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This  deed  was  dated  December  10,  1896,  was  in  consideration  of 
9100  and  other  valaable  considerationB,  and  conveyed  to  the  plain- 
tiff a  lot  of  land  bonnded  by  tiie  eaaterly  side  of  Bryant  street  and 

the  northerly  side  of  East  172d  street,  including  a  description  which 
wonld  exclude  the  fee  of  the  street.  This  deed  contained  a  cove- 
nant that  the  said  premises  were  free  from  incumbrances,  and  that 
the  defendant  warranted  the  title  to  the  said  premises.  It  further 
appeared  that  on  December  14,  1894,  proceedings  had  been  com- 
menced in  the  supreme  court  to  acquire  title  to  East  172d  street 
from  the  Southern  Boulevard  to  Bronx  river,  and  that  on  that  day 
an  order  was  entered  appoiBttng  commissioners  of  estimate  and 
aBseasment;  that  such  proceedings  were  duly  conducted,  and  the 
commissioners'  report  making  an  award  for  damage  to  the  owners 
of  property  taken  for  the  street,  and  imposing  an  assessment  for 
benefits,  dated  November  18,  1896,  was  presented  to  the  supreme 
court  for  confirmation  on  December  10, 18l>6.  It  would  appear  that 
the  application  for  the  confirmation  of  that  report  was  opposed  by 
counsel,  but  on  January  23,  1897,  an  order  was  entered  confirming 
the  said  report  T^e  caption  of  that  order  was,  "That  at  a  Spe- 
cial Term  of  the  Supreme  Court  Held  at  tlie  County  Court  House 
in  the  City  of  New  York,  December  10, 1898;"  and  the  order  recited 
that  the  motion  for  the  confirmation  of  the  report  of  the  commis- 
sioners of  estimate  and  assessment  was  on  that  day  presented 
to  the  court,  duly  signed  by  all  of  the  said  commissioners.  It  ap- 
peared from  the  evidence  of  one  of  the  deputy  county  clerks  that 
this  order  first  appeared  in  the  record  of  the  supreme  court  on 
January  23,  1897,  on  which  day  it  was  handed  by  the  judge  who 
heard  ihe  motion  to  the  clerk,  and  was  entered  in  the  minutes  of 
the  court  The  record  does  not  show  when  the  report  of  the  com- 
missioners of  estimate  and  assessment  was  filed  with  the  clerk  of 
the  court.  It  thus  appears  tiiat  the  property  was  sold  at  auction 
on  November  30th,  after  the  report  of  the  commissioners  had  been 
signed,  but  before  it  was  presented  to  the  court  for  confirmation; 
that  on  the  10th  of  December  it  was  presented  to  the  court  for 
confirmation,  which  confirmation  was  opposed  by  counsel ;  that  the 
application  to  confirm  the  report  was  not  determined  until  Janu- 
ary 23,  1897 ;  that  on  January  5,  1897,  the  deed  of  the  premises, 
with  a  covenant  against  incumbran<»8,  was  delivered  to  the  plain- 
tiif,  and  on  the  23d  of  January,  1897,  the  order  of  the  court  was 
duly  entered,  confirming  the  report  of  the  commissioners,  and 
imposing  the  aasessment  upon  the  property  conveyed  by  the  deed. 
It  is  quite  clear  that  the  order  of  the  court  became  operative  and' 
the  report  became  confirmed  on  the  day  that  the  order  was  entered 
by  the  clerk  of  the  court  The  initialing  of  the  order  by  the  judge 
was  simply  a  direction  to  the  clerk  to  enter  the  order.  Such  ini- 
tialing was  nnneceseary  to  make  the  order  valid.  A  direction  of 
the  judge,  either  verbally  or  in  writing,  to  the  clerk,  to  enter  th& 
order,  and  his  entering  the  order  under  such  direction,  were  the 
evidence  of  the  decision  of  the  court;  and  upon  the  day  of  the  en< 
try  of  the  order  the  report  stood  confirmed.  The  time  when  tha 
judge  affixed  his  initials  to  the  order  was  of  no  importance.  It 
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the  order,  and  its  entry  by  the  clerk,  which  gave  it  validity.  It 
was  thus  on  January  23,  1897,  when  the  order  was  delivered  to 
the  clerk  with  the  direction  of  the  judge  to  enter  it,  and  his  entry 
of  the  order  upon  the  record  of  the  court,  that  fixed  the  date  of 
the  conflrmation  of  the  commisBioners'  report.  This  being  so.  it 
would  seem  to  follow  as  a  necessary  ctmdnsiou  that  prior  to  the 
time  of  the  entry  of  this  ordef  there  vas  do  assessment  imposed 
npoD  these  premises,  and  the  assessment  was  not  an  incumbrance 
upon  the  premises  prior  to  that  day. 

By  section  990  of  the  consolidation  act  (chapter  410,  Laws  18^, 
in  force  at  the  time  of  the  delivery  of  this  deed,  it  is  provided  that 
the  application  for  the  confirmation  of  the  report  shall  be  made 
to  the  supreme  court  at  a  term  thereof  held  in  the  city  of  New 
York— 

"And  such  report,  when  bo  confirmed  by  the  satd  conrt,  shall  be  final  and  con- 
clusive, as  well  upon  the  said  mayor,  aldermen  and  commonalty  of  the  city 
of  New  York,  as  upon  the  owners,  lessees,  persona,  and  parties  Interested  la 
and  entitled  unto  the  lands,  tenements,  hereditaments  and  premises  mentioned 
In  the  said  repoi-t;  and  also  upon  all  other  persons  whomsoever." 

By  section  995  it  is  provided  that: 

"The  respective  sums  or  aasessmeats  so  to  be  assessed  and  reported  by  the 
■aid  commissioners  of  estimate  and  assessment,  as  and  for  the  allowance  to 
be  made  by  the  parties  and  persons  respectively  in  the  said  re{KM*t  mentioned 
or  referred  to,  and  luleuded  as  owners  and  proprietors  of,  or  parties  interested 
In.  lands  and  premises  duemcd  to  be  benefited,  for  the  benefit  and  advantage 
•f  the  public  square  or  place,  street,  avenue,  or  part  or  section  of  a  street  or 
avenue,  or  of  the  extension,  enlargement  or  other  Improvement  of  the  street 
er  public  place  mentioned  in  the  said  report,  shall  be  a  Hen  or  charge  on  the 
lands,  tenements,  hereditaments,  and  premises  in  the  said  *  *  *  r^ort 
of  the  said  commissioners  mentioned." 

Provision  is  also  made  by  the  consolidation  act  for  the  disccm- 
tinuance  of  the  proceedings  at  any  time  prior  to  the  confirmation 
of  the  report  of  the  commissioners  by  the  court,  and  the  court  had 
power  to  send  the  report  back  to  the  commissioners  to  correct  any 
error  in  an  assessment  or  other  proceeding  by  the  commissioners; 
and  it  is  only  upon  the  final  confirmation  of  the  report  by  the  court 
that  the  report  is  conclusive  upon  the  owners  of  property  affected 
by  it,  or  that  an  assessment  is  imposed  upon  the  premises,  or  be- 
comes a  lien  and  incumbrance  thereon.  Tbie  seems  *to  be  the  uni- 
form course  of  the  decisions  of  the  courts  ot  this  state.  In  Dowd- 
ney  v.  Mayor,  etc.,  54  Y.  186,  it  is  expressly  held  that  an  assess- 
ment is  not  a  lien  or  incumbrance,  within  the  meaning  of  a  cove- 
nant against  charges,  taxes,  assessments,  and  incumbrances  in  a 
deed  until  the  confirmation  of  the  report.  And  in  Harper  v.  Dowd- 
ney,  113  N.  Y.  644,  21  N.  E.  63,  this  ^nciple  is  expressly  reaffirmed. 
The  case  of  Dowdney  v.  Mayor,  etc.,  was  cited  ^rith  approval,  as 
holding  that  no  tax  or  assessment  could  exist,  so  as  to  be  a  lien  or 
incumbrance  within  the  meaning  of  a  covenant  against  them,  until 
the  amount  thereof  shall  be  ascertained  and  determined.  In  Lathers 
T.  Keogh,  109  N.  Y.  583,  17  N.  E.  131,  it  was  held  that  a  tax  for 
the  year  1883,  imposed  on  August  29th  of  that  year,  was  not  a  breach 
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of  a  covenant  against  incumbrances  contained  in  a  deed  delivered  on 
August  23d.   The  court  say: 

"We  do  not  think,  therefore,  that  aa  assessment  or  a  tax  exists  as  an  incam- 
brance,  or  as  a  charge  upon  lands  in  the  roll,  within  the  meaning  of  a  coTenant 
In  the  deed  against  charges,  taxes,  assessmenta,  and  Inctuubrances,  tmtll  It  lias 
been  conflrmed,  and  the  amount  thereot  has  been  determined  by  the  methods 
prescribed." 

The  case  of  De  Peyster  v.  Murphy,  66  N.  Y.  622,  was  considered 
and  distinguished;  and  it  was  said  that  it  only  a^^lied  to  a  case 
where  the  assessment  had  been  conflrmed  by  the  court,  but  had 
not  been  entered  in  the  office  of  the  municipality  so  aa  to  make  it  a 
lien  in  favor  of  the  municipality.  Judge  Miller's  opinion  in  De  Pey- 
ster T.  Morj^y  is  famished  to  ns  counsel  for  the  appellant  in 
foil,  and  contains  this  statement: 

■The  corenaat  in  the  deed  of  the  plalntifl  to  the  defendant  waa  broad  and 
•comprebenslTe,  Including  all  charges  as  well  as  taxes  and  assessments;  and, 
even  although  an  assessment  made  and  conflrmed  was  not  a  lien  for  the  pur- 
pose of  the  statute,  It  was  nevertheless  a  'charge'  against  the  plalntlCC,  which 
incumbered  the  premises,  and  against  which  be  was  bound  to  provide.  It  was 
more  than  a  lien  which  the  statute  created.  *  *  *  It  was  th^  a  lawful 
charge  against  the  plaintiff  and  the  property,  and  a  binding  obligation,  which 
could  only  be  removed  by  a  discharge;  thus  differing  la  some  respects  from  an 
Incumbrance,  which  la  merely  a  iien  upon  real  estate.  The  assessment  being 
a  charge  against  the  person  and  the  i«operty,  It  was  blily  embraced  wltbln 
tbe  meaning  of  the  covenant,  without  regard  to  the  anestlon  whether  It  was 
a  lien  under  tbe  statute." 

It  would  seem  to  be  quite  clear 'that  the  covenant  in  the  deed  in 
the  case  at  bar  was  not  as  broad  as  that  contained  in  the  deed  in 
the  case  of  De  Peyster  v.  Murphy.  Here  the  covenant  is  only  against 
incumbrances,  and  if  we  should  assume  that  this  assessment  was  a 
eharge  against  the  defendant  in  this  action,  under  the  statute,  prior 
to  its  confirmation,  it  was  not  an  incumbrance  apon  the  land  con- 
veyed by  this  deed  until  the  confirmation  of  the  report.  Until  that 
time  there  could  be  no  charge  upon  the  land,  as  the  amount  of  tiie 
assessment  was  not  fixed;  it  still  being  within  the  power  of  the  court 
to  enlarge  or  reduce  it  by  sending  the  report  bach  to  the  commis- 
sioners for  correction.  It  follows,  therefore,  that,  even  under  the 
rule  stated  in  De  Peyster  v.  Murphy,  the  repM^  not  having  been  con- 
firmed, and  the  amount  of  the  assessment  not  having  been  ascer- 
tained or  determined,  it  was  not  an  incumbrance  upon  the  land,  and 
there  was  no  breach  of  the  covenant. 

The  judgment  appealed  from  was  right,  and  it  is  alflrmed,  with 
costs.  All  concur. 


INTEBNATIONAL  FOOD  CO.  v.  BECKBRD. 
{Supreme  Court.  Appellate  Division.  Third  Department  December  12,  ISOO.) 

im  CONTRAOTS— PlBADIVO — ANSWER. 

Defendant  in  an  action  on  a  contract  for  the  price  of  stock  food  answered 
that  the  contract  was  signed  for  her  by  her  husband,  who  could  not  read, 
and  that  plaintiff's  agent  read  the  contract  to  blm  as  if  It  contained  an 
agreement  to  deliver  a  wagon  with  the  food,  whereas  no  such  agreement 
was  In  the  contract,  and  the  wagon  bad  not  been  delivered.  Defendant 
did  not  ask  to  bave  tbe  contract  reformed,  I)ut  ropndlated  It  altogether. 
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Beld  Inauffldent  to  constitute  a  defense,  since  the  nondellTerr  of  the  w^oa 
was  not  a  breach  of  the  contract  as  written,  and,  if  the  contract  wu 
void  for  fraud,  defendant  had  no  right  to  the  wagon. 
8.  Saue. 

Where  defendant's  answer  to  an  action  on  a  contract  alleged  a  connte- 
clalm  to  which  she  would  not  be  entitled  If  the  contract  was  Talld,  and  did 
not  allege  that  It  was  void,  the  answer  was  insufflclent. 

Appeal  from  Columbia  county  coart 

Action  bj  the  International  Food  Company  against  Enzat>eth 
Beckerd.  From  an  interlocutory  judgment  overruling  a  demurrer 
to  the  answer,  plaintiff  appeals.  Reversed. 

Argued  before  PAKKEB,  P.  J.,  and  LANDON,  HERBICE,  PUT- 
NAM, and  M£BWIN,  JJ. 

John  L.  Crandall,  for  appellant. 
G.  K.  Daley,  for  respondent. 

LAXDON,  J.  The  complaint  is  for  the  recorery  of  $113  upon 
account  of  2  tons  of  "International  stock  food"  sold  and  delivered 
by  the  plaintiff  upon  the  written  order  of  the  defendant  to  the 
defendant  at  the  agreed  price  of  fS.50  per  100  pounds;  the  said 
sum  being  due  according  to  the  terms  of  the  order.  The  answer, 
in  its  second  defense,  denies  the  making  of  the  written  order,  and 
alleges  that  the  defendant  ''repudiates  said  contract  in  whole  and 
in  part."  For  a  third  defense,  it  alleges  that  the  order  was  pro- 
cured by  fraud.  It  does  not  deny  the  delivery  of  the  goods,  nor 
allege  an  oifer  to  return  them.  It  alleces  that  the  defendant's  hus- 
band notified  the  plaintiff,  for  defendant,  that  she  would  not  ac- 
cept them;  and  this  was  perhaps  intended  as  an  allegation  of  a 
refusal  to  accept  them.  The  fraud  alleged  in  the  third  defense 
is  to  the  effect  that  the  defendant's  husband  acted  as  her  agent, 
but  was  unable  to  read,  and  that  the  plaintiff's  agent  indaced  him 
to  give  the  written  order  by  reading  the  same  as  if  there  was  writ- 
ten therem  the  plaintiff's  agreement  to  deliver  to  the  defendant 
with  said  food  a  wagon  worth  fl25,  to  be  used  by  defendant,  and 
to  become  her  property  upon  her  payment  in  full  for  the  food  or- 
dered, whereas  the  same  was  not  written  therein.  The  fourth  "an- 
swer and  defense,"  to  which  the  plaintiff  demurs,  states  'tha^  if 
Baid  c<mtract  or  order  was  ever  executed  br  said  defendant's  said 
husband,  the  plaintiff  ought  not  to  have  or  maintein  this  action,'' 
because  the  plaintiff  never  delivered  the  wagon  to  the  defendant  as 
therein  he  agreed,  to  the  defendant's  damage  $125.  As  the  writ- 
ten contract  upon  which  the  plaintiff  seeks  to  recover  is  silent  as  to 
the  wagon,  and  as  the  defendant  does  not  seek  to  reform  the  con- 
tract by  inserting  therein  the  provision  respecting  the  wagon,  or 
claim  damages  because  of  its  nondelivery,  bnt  repudiates  the  con- 
tract altogether,  the  nondelivery  of  the  wagon  is  not  a  breach  of 
the  contract  as  written,  or  as  the  defendant  asks  to  have  it  re- 
formed. The  wagon,  under  the  whole  pleading,  serves  no  otber 
purpose  than  to  show  the  fraud  by  which  defendant  was  induced  to 
make  the  contract.  If  defendant  shows  the  fraud,  the  contract  is 
void,  unless  the  defendant  has  ratified  it;  and,  if  it  is  void,  Uiat 
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ends  her  right  to  the  wagon.  If  it  is  not  void,  she  never  had  any 
right  to  the  wagon.  The  fourth  answer  does  not  constitute  any 
defense  to  the  complaint.  The  fifth  answer  alleges  as  a  counter- 
claim that  defendant's  husband,  in  good  faith  relying  upon  the 
false  representations  and  reading  of  the  plaintiff's  agent  as  pre- 
viously set  forth,  on  April  1,  1897,  paid,  as  agreed  in  said  written 
contract,  to  the  station  agent  at  Mellenville,  f 47.60,  the  money  of 
defendant,  as  and  for  the  freight  on  said  food;  and  the  defendant 
"aOut  to  have  allowed  her  the  said  som  of  f47.60,  with  interest." 
If  the  written  contract  is  valid,  the  defendant  is  not  entitled  to  this 
allowance.  If  the  contract  was  procured  by  means  of  the  fraudu- 
lent representations  of  the  plaintiff's  agent,  then  it  is  void  or 
voidable.  It  would  be  void  if  defendant  refused  to  accept  the  food, 
and  80  notified  the  plaintiff  in  due  time,  or,  having  received  it,  re- 
stored or  offered  seasonably  to  restore  it  to  the  plaintiff.  That 
any  of  these  facts  exist,  the  fifth  answer,  or  any  other  part  of  it, 
does  not  state,  and  therefore  no  counterclaim  is  stated. 

The  interlocutory  jndgment  should  be  reversed,  with  costs,  and 
judgment  directed  for  the  plaintiff  on  the  demurrer,  with  costs, 
with  usual  leave  to  the  defendant  to  amend  her  answer  upon  pay- 
ment of  costs.   All  concur. 


HARGREAVES  v.  OITT  OP  TONKBHS. 
(Supreme  Court,  Appelate  Dlrlslon,  Second  Department.  January  9,  1900.) 
Mdnic[pai.  Cobpobatiohs— Dbfkctitb  Sidbwalk— Pebbohal  Ihjubibr— Noh- 

8DIT. 

Plaintiff  sOBtaliwd  inJurleB  by  the  sodden  caving  In  of  a  flagstone  Bide- 
walk.  A  sewer  connection  had  been  made  at  the  point  ot  the  accident, 
but  the  earth  was  properly  tamped,  and  the  sidewalk  was  replaced.  The 
plaintiff  and  his  witness  had  walked  orer  It  when  It  was  raining,  and 
Bome  water  diverted  from  Its  course  by  building  material  placed  tn  the 
street  under  a  permit  from  defendant  city  ran  over  the  walk;  but  there 
was  no  evidence  that  It  undermined  the  walk,  and  it  was  not  pleaded. 
The  only  negligence  pleaded  referred  to  the  excavation,  the  manner  of 
filling  It,  the  issuing  of  the  permit  therefor,  and  the  want  of  proper 
barriers.  Stld,  that  the  complaint  was  properly  dlsmisBed,  since  under 
the  pleadli^  and  proof  tta»e  was  no  question  for  the  Jury. 

Appeal  from  trial  term,  Westchester  county. 

Action  by  John  Hargreaves  against  the  city  of  Yonkers.  From 
an  order  dismissing  idainti£f'8  complaint,  he  appeals.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  BASTLETT,  HATCH,  and 
WOODWARD,  JJ. 

Joseph  F.  Daly,  for  appellant. 
James  M.  Hunt,  for  respondent. 

WOODWARD,  J.  On  the  2gth  day  of  March,  1898,  the  plaintiff, 
while  walking  on  the  sidewalk  on  Main  street,  Yonkers,  about  mid- 
night, sustained  more  or  less  serious  injuries  by  reason  of  the  side- 
walk suddenly  caving  in,  causing  bim  to  drop  some  two  or  three 
feet  It  appears  from  the  evidence  that  a  plumber  liad  been  at  work 
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to  make  a  hoQse  connection  with  the  sewer  at  the  point  of  the  acci- 
dent. After  digging  the  tr^ch  and  putting  in  the  connection  the 
earth  was  restored,  and,  according  to  plaintiff's  own  witness,  who 
is  in  no  way  contradicted,  the  earth  was  properly  tamped,  and  the 
sidewalk,  rnade  of  flagstones,  was  replaced,  so  tliat  it  appeared 
to  be  in  proper  condition.  The  plaintiff  walked  over  it  early  in  the 
evening,  and  was  followed  by  another  of  his  witnesses.  Neither  of 
them  discovered  anything  wrong  with  the  walk,  except  that  at  the 
time  of  their  earlier  d^rvation  it  was  raining,  and  some  water, 
diverted  from  its  course  by  building  materials  in  the  street  under 
a  permit,  was  running  over  the  walk.  We  might  guess  that  the 
water  thus  diverted  from  its  course  had  worked  its  way  under  the 
flagstone  walk,  nndermining  it;  but  there  is  no  evidence  of  this 
character,  and  it  is  not  pleaded.  The  only  negligence  pleaded  is  in 
reference  to  the  excavation,  the  manner  of  its  filling  in,  the  ^ning 
of  the  permit  for  this  purpose,  and  in  not  properly  barricading  the 
walk  and  attending  to  it.  The  earth  may  have  been  undermined 
from  causes  ^tirely  beyond  the  control  of  the  defendant,  and.  under 
the  pleadings  and  the  proofs  as  they  were  presented  to  the  trial  court, 
there  was  no  question  which  could  prop^ly  have  been  submitted  to 
the  jury. . 

'Rie  exceptions  should  be  overraled,  and  judgment  for  the  defend- 
ant wdered,  with  costs.   All  concur. 


MOISSEN  T.  ROONEY. 

(Supreme  Court,  Appellate  Division,  Second  Department   January  0,  1900.) 

Appeal— CoHTLioTiNo  Evidbhcs. 

Wbere  a  question  was  submitted  to  a  Jory  on  conflicting  evidence^  and 
there  was  testtuumy  to  supptni:  tbeir  verdict*  It  will  not  be  dlatotiied. 

A^^eal  from  trial  term. 

Action  by  Francis  J.  Moissen  against  John  F.  T.  Boon^.  Jodg- 
m^t  for  plaintifC  for  less  than  amount  claimed,  and  ha  appeals. 
Affirmed. 

Prancis  J.  Moissen,  pro  se. 
Patrick  J.  O'Beime,  for  respondent 

PER  CURIAM.  The  plaintiff,  an  attorney  and  counselor  at  law, 
performed  certain  services  for  the  defendant  as  adminiBtrator  of 
his  father's  estate,  and  later  for  the  defendant  individually.  De- 
fendant admitted  the  performance  of  tiie  individual  aervices,  but 
urged  that  the  charges  were  excessive,  and  offered  judgment  for  a 
lesser  amount.  The  question  principally  litigated  grew  out  of  the 
services  rendered  to  the  defendant  as  administrator.  It  was  claimed 
by  the  plaintiff  that  in  making  up  the  defendant's  account  before 
the  surrogate  he  was  obliged  to  make  up  two  accounts,  owing  to 
misinformation  furnished  by  the  defendant,  and  that  the  payment 
pleaded  and  established  by  the  evidence  was  for  services  to  tiie  ad- 
ministrator in  making  up  the  correct  account;  while  the  demand  for 
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^176  waB  for  serrices  rendered  to  the  defendant  percKmally  in  the 
making  up  of  the  erroneous  account  which  was  not  oaed.  This 
question  was  sntmitted  to  the  jmy  on  a  conflict  of  evidence,  and 
tiiere  being  testimony  from  which  the  jury  might  properly  conclude 
that  no  such  services  were  rendered,  or  that,  if  rendered,  they  were 
not  worth  the  amount  claimed,  the  judgment  should  be  affirmed,  with 
costs. 


rOKBBLL  V.  GITT  OF  NEW  TOBE. 
ffiaptema  Oourt,  Appellate  Dlvlalan,  Second  Department.  January  9,  1900.) 

1.  Waters  aito  Watbh  CoDRBBS—PxBCOLATiNa  Water— Right  or  City  to  Di* 
TBBT  Flow— Damagbs. 

A  city,  In  operating  its  pumping  station,  drew  to  its  pumps  the  water 
percoiatlDg  tmder  ground  over  an  area  of  several  square  miles.  It  Intended, 
tn  dfivlDg  its  wells  and  operating  its  pumps,  to  produce  such  result  No 
improvement  was  made  (Ax  the  land  of  Ihe  city,  nor  was  there  any  intent 
to  Improve,  by  such  water,  wbich  was  to  be  used  ^sewhere.  The  water 
level  in  the  territory  thus  drained  was  lowered  several  feet,  which  had 
the  direct  effect  of  destroying  crops  growing  or  which  could  be  grown  i^n 
plaintiff's  land.  Held,  that  the  city  was  liable  for  the  damage  thus  sus- 
tained. 

&  Bahb- Ikjdnctton. 

The  operation  of  the  pumps  should  be  enjoined. 

Appeal  from  special  term,  Kings  county. 

Action  by  Benjamin  F.  Forbell  against  the  city  of  New  York. 
Judgment  for  plaintiff  (66  N.  T.  Supp.  790),  and  defendant  appeals. 
Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULI/EN,  BABTLETT, 
HATCH,  and  WOODWARD,  JJ, 

William  J.  Carr  (R.  Percy  Chittenden,  on  the  brief),  for  appellant. 
Charles  Coleman  Miller,  for  respondent 

HATCH,  J.  The  plaintifC  in  the  present  action  challenged  the 
right  of  the  defendant  to  remove  from  his  land  subterranean  waters 
which  naturally  remained  thereon,  or  to  divert  the  flow  of  per- 
colating water  which  naturally  and  usually  came  thereto.  His 
challenge  has  been  supported  by  the  court,  as  by  its  decision  it  is 
found  that,  as  applied  to  the  particular  facts  of  the  case,  the  law 
does  not  support  the  act  as  the  exercise  of  a  legal  right.  In  Smith 
T.  City  of  Brooklyn,  18  App.  Div.  340,  46  N.  Y.  Supp.  141,  this  court 
held  that  the  legal  right  did  not  exist  in  the  defendant  to  inter- 
cept the  source  of  a  running  stream,  where  such  interception 
worked  its  destruction;  that  the  property  right  in  the  owner  of 
the  stream  was  not  limited  to  the  present  particles  of  water  there- 
in, but  consisted  as  well  in  the  right  to  the  continuing  flow  of  the 
stream 'in  its  usual  and  natural  channel.  Upon  appeal  to  the  court 
of  appeals,  that  court  affirmed  this  doctrine,  saying,  through  Judge 
Gray: 

"The  right  to  the  use  and  enjoyment  of  a  stream  of  water  running  in  a 
defined  and  natural  channel,  jure  naturse,  appertains  to  the  riparian  land- 
owners. *   *   *  AU  the  cases  hold  that  the  water  nf  a  natural  surface 
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Stream  1b  for  the  benefit  of  all  the  riparian  owners,  and  that  to  divert  or  to 
diminish  Its  flow  In  any  way  Is  an  Interference  with  a  natural  right,  which  wfll 
give  rise  to  an  action  for  the  Injury  sustained.  That  the  diversion  and  dlnoliui- 
tlon  of  the  stream  were  caused  by  arresting  and  collecting  the  unde^nmnd 
waters,  which,  percolating  through  the  earth,  fed  the  stream,  does  not  affect 
the  question.  When  the  fact  was  established,  upon  the  proofs,  that  the  de- 
fendant's works  and  wells  had  caused,  by  this  subsidence  of  water,  a  dlrerslon 
of  the  stream's  natural  flow  In  Its  channel,  the  Injury  was  proved,  and  tbe 
plaintiff's  cause  of  acUon  was  established."  180  N.  T.  857,  860,  61  N.  B.  787, 
788. 

So  far,  therefore,  as  rnDning  streame  are  affected  by  the  diversion 
of  percolating  water,  the  law  of  this  state  declares  the  same  to 
be  unlawful,  and  in  derogation  of  the  property  rights  of  those 
persons  who  are  interested  therein.  The  court,  in  the  case  last 
cited,  however,  did  not  find  it  necessary  to  determine  whether  the 
same  rule  would  obtain  in  the  case  of  percolating  waters,  collected 
for  the  purpose  of  transportation  and  sale,  and  not  for  any  use  con- 
nected with  the  land,,  as  such  question  was  not  presented  by  the 
facts  of  the  case.  In  the  present  case  this  is  the  only  question  in- 
volved. The  court  has  found,  and  the  evidence  is  sufficient  for  ite 
Bapport,  that  the  operation  of  its  pumping  station  by  means  of 
driven  wells  and  pumps  has  had  the  effect  of  lowering  the  water 
level  several  feet  under  the  lands  occupied  by  the  plaintiff,  and 
that  such  result  is  produced  solely  by  the  said  act;  that  the  nn- 
derffround  water  on  the  plaintiff's  land  waa  and  is  indispensable 
to  the  enjoyment  of  the  land;  that  the  direct  effect  of  the  defend- 
ant's act  was  to  prevent  the  growing  of  valuable  crops  upon  the 
land,  for  which  the  same  was  peculiarly  adapted.  Upon  these 
findings  and  others,  the  court  awarded  damages,  and  enjoined  the 
defendant  from  operating  its  pumping  station,  subject  to  certain 
conditions  looking  to  a  condemnation  of  plaintifTs  rights  in  the 
premises  by  proceedings  in  invitam. 

Tbe  evidence  given  upon  the  trial  established  that  the  defendant 
has  acquired  title  to  two  acres  of  land,  and  from  this  territory  it 
pnmps  from  three  to  ten  millions  of  gallons  of  water  daily.  To 
obtain  this  immense  quantity  of  water,  it  draws  to  its  pumps  the 
water  percolating  underground  over  an  area  of  from  five  to  eleven 
square  miles  of  territory,  the  witnesses  varying  in  this  regard,  in 
and  to  the  soil  of  which  it  has  no  legal  right,  title,  or  interest,  ex- 
cept as  heretofore  specified.  The  evidence  tended  fairly  to  support 
the  conclusion  that  the  water  level  in  the  territory  thns  drained 
was  reduced  from  ten  to  fifteen  feet,  and  was  either  wholly  or  par- 
tially destructive  of  the  crops  growing,  or  which  could  be  grown, 
upon  the  plaintiff's  land.  It  was  stated  by  the  engineer  called  by 
the  defendant  that  the  flow  of  the  water  to  the  pumps  is  caused  by 
atmospheric  pressure  solely;  that  the  pumps  create  a  draft,  and 
pressure  of  the  atmosphere  results,  forcing  the  water  to  the  pumps; 
that  it  was  not  drawn  thereto  by  ^'suction,"  which,  it  is  claimed, 
is  an  improper  term  to  apply  to  the  process.  We  are  little  con* 
cerned  with  the  scientific  explanation,  however  interesting  and  in- 
structive it  maj  be.  It  can  matter  little  what  the  force  wliirh 
operAtes  it  is,  so  long  as  tbe  undisputed  fact  remains  tliat  the 
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means  used  by  the  defendant  despoils  the  land  of  the  water  which 
would  natnrally  remain  thereon,  and  thereby  deprives  the  owner 
or  occupant  of  its  beneficial  use  and  enjoyment.  We  are  therefore 
presented  with  a  case  where  the  diversion  is  of  percolating  water 
running  in  no  defined  channel,  where  the  works  of  the  defendant 
were  erected  upon  its  land  for  the  express  purpose  of  obtaining 
such  water,  and  where  it  does  obtain  it  to  the  substantial  damage 
of  the  plaintiff. 

Under  such  circumstances,  has  the  adjoining  landowner  a  legal 
right  to  recover  for  the  damage  sustained,  and  the  equitable  right  to 
have  the  operation  enjoined?  This  is  a  question  not  yet  answered 
by  the  court  of  last  resort  in  this  state.  In  the  Smith  Case,  supra, 
this  court  announced  its  views  by  answering  the  question  in  the 
affirmative.  Whether  the  discussion  there  had  was  obiter  or  not  is 
now  of  little  consequence.  We  have,  since  the  argument  of  this 
case,  carefully  gone  over  the  question,  examined  the  authorities, 
and  are  unable  to  find  any  sound  reason  for  darting  from  the 
views  therein  expressed. 

Upon  the  main  question,  but  little  can  profitably  be  added  to  the 
discussion  which  has  been  already  had.  But,  in  further  examina- 
tion and  consideration  of  the  argument  of  the  learned  counsel  for 
the  appellant,  we  are  inclined  to  think  that  he  labors  under  a  mis- 
apprehension of  the  principle  which  controls  and  governs  our  con- 
clusion. In  the  leading  case  of  Acton  v.  Blundell,  12  Mees.  &  W. 
324,  the  right  to  intercept  the  flow  of  percolating  water  was  sup- 
ported, for  the  reason  that  the  use  of  the  land  (mining)  in  that  case 
was  the  exercise  of  a  legal  right,  and  that,  as  the  flow  of  the  water 
is  underground  channels  was  obscure,  uncertain,  and  unknown,  any 
attempt  to  limit  the  use  of  the  soil,  so  as  to  protect  the  right  of  the 
adjoining  landowner  therein,  would  not  only  lead  to  unreasonable 
consequences,  but,  from  the  nature  of  the  case,  it  would  be  im- 
practicable, if  not  impossible,  to  award  relief  and  protect  the  rights 
of  both.  These  reasons,  and  others  which  add  no  strength  to  de- 
fendant's position,  have  furnished  the  basis  for  a  denial  of  legal  in- 
terference, as  between  adjoining  landowners,  in  percolating  waters 
ever  since.  Both  reasons  most  clearly  fail  when  applied  to  the 
facts  of  the  present  case.  We  assert  that  the  act  of  the  defendant 
in  establishing  this  pumping  station  for  the  purpose  of  drawing  to 
itself  all  of  the  subsurface  water  in  a  given  locality,  situate  in  land 
which  it  does  not  own  and  in  w^hich  it  has  no  interest,  or  of  such 
portion  of  the  water  as  it  chooses  to  take  for  its  present  or  future 
needs,  is  not  the  exercise  of  a  legal  rifjht,  with  which  it  became 
invested  when  it  purchased  the  land.  The  doctrine  is  that  for  the 
interception  or  diversion  of  percolating  water  which  comes  naturally 
upon  the  land,  or  is  diverted  by  reason  of  any  improvement  thereon, 
no  liability  attaches.  There  is  no  complaint  made  in  this  case  for 
any  such  act.  2so  improvement  was  made  upon  the  land  by  the  de- 
fendant, nor  did  it  intend  to  improve  it.  No  percolating  water  was 
intercepted  or  cut  off  by  reason  of  any  act  which  the  defendant  did 
in  sinking  its  wells,  or,  if  so,  it  resulted  in  no  damage.  The  de- 
fendant Intended  when  it  sank  its  wells  to  create  a  condition  whoeby 
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it  wonld  draw,  not  alone  the  water  upon  its  lands,  not  alwie  that 
which  would  naturally  flow  thereto,  but  all  or  snch  part  as  the  land 
of  adjoining  proprietors  contained,  as  its  necessities  required.  This 
is,  in  no  true  sense,  the  interception  or  diversion  ot  "percolating 
water,"  within  the  meaning  of  that  term  as  used  by  the  courts, 
and  it  has  never  been  used  in  connection  with  such  a  case  until 
the  right  here  insisted  upon  was  asserted.  Indeed,  the  act  here  did 
not  intercept  the  flow  of  the  water  in  the  natural  way,  nor  did  it 
divert  it  by  any  act  of  improvement  upon  the  land.  It  created  a 
condition  whereby  all  the  water  was  drawn  to  one  spot.  That  this 
result  would  follow  was,  for  all  practical  purposes,  as  well  known 
when  the  wells  were  driven  as  it  was  when  the  pumps  were  applied 
and  the  conditions  created.  Jt  the  act  is  to  be  supported  as  the 
exercise  of  a  legal  right,  th^  we  must  be  prepared  to  say  that  the 
defendant  may  tarn  the  area  which  it  thus  drains  into  a  desert, 
and  destroy,  at  least  for  agricnltural  purposes,  a  large  tract  of  land, 
without  even  the  pretense  of  improving  its  own.  That  such  result 
would  not  be  in  consonance  with  justice  must  be  the  answer  of  every 
rational  mind.  We  have  not  been  able  to  find  any  adjudged  case, 
either  before  or  since  the  opinion  in  the  Smith  Case  was  written, 
where  the  doctrine  has  been  carried  to  this  extent,  or,  indeed,  where 
such  injury  could  be  contemplated  as  possible  to  arise  between 
the  ordinary  use  of  land  by  adjoining  owners,  except  in  this  and 
the  cases  we  have  before  considered.  The  j[Hresent  use  of  the  land 
is  for  the  purpose  of  obtaining  what  naturally  belongs  to  the  ad- 
joining owners^  and  ought  not  to  be  permitted  to  be  so  far  extended 
as  not  only  to  despoil,  but  to  destroy.  Certainly,  upon  no  legal  or 
equitable  principles  can  such  use  be  denominated  the  exercise  of  a 
legal  right.  Under  such  conditions,  the  question  of  motive  is  im- 
mat^al,  as  the  same  is  immaterial  where  a  legal  right  exists  to 
make  the  improvement  which  works  the  injury.  It  may  be  conceded 
that  in  the  latter  case  the  intent  might  be  bad,  and  yet  the  right 
be  sni^rted,  as  was  the  case  in  Fbelps  v.  Nowlen,  72  N.  Y.  40. 
Bat  tiierein  the  right  was  clear  to  dig  the  ditch,  even  though  the 
effect  was  to  divert  the  water.  There  was  no  attempt  there,  as  here, 
to  draw  water  from  adjoining  lands  for  the  purpose  of  making  sale 
of  snch  water,  disconnected  entirely  from  the  use  of  the  land  to  which 
it  might  be  devoted  for  any  purpose  of  use.  And,  even  if  it  were 
otherwise,  the  doctrine  of  that  case  certainly  cannot  be  far  extended: 
for  in  Barkley  v.  Wilcox,  86  N.  Y.  140,  the  right  to  divert  the  natural 
course  of  surface  water,  flowing  in  no  defined  channel,  by  reason 
of  a  legitimate  improvement  of  the  land,  was  made  to  depend  upon 
the  exercise,  of  good  faith  in  creating  the  condition,  miere  can  be 
no  sound  distinction  between  the  right  to  divert  surface  water  flow- 
ing in  no  defined  channel  and  the  right  to  divert  subterranean  wa- 
ter; and,  as  you  may  not  collect  the  former  and  discharge  it  in  a 
volume  upon  your  neighbor's  land,  so  you  may  not  collect  all  of 
the  latter,  and  devote  it  either  to  your  own  or  the  use  of  another. 
The  objection  becomes  stronger  where,  as  here,  the  water  thus  col- 
lected is  to  be  devoted  to  the  use  of  persons  and  corporations  who 
have  no  interest  in  the  land,  either  as  proprietor  of  the  part  whereon 
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the  water  is  collected,  or  as  owner  or  pr(^etor  of  the  land  from 

'Which  the  water  is  drawn. 

Those  cases  which  have  been  reported  since  the  Smith  Case  was 
decided  by  this  court  have  not  added  to  the  strength  of  the  defend- 
ant's position.  So  far  as  there  has  been  expression,  their  tendency, 
we  think,  is  to  support  the  view  which  we  have  heretofore  taken, 
and  now  take,  even  though  they  mostly  involved  the  construction 
,of  special  statutes.  U.  S.  v.  Alexander,  148  tJ.  S.  186,  13  Sup.  Ct. 
529,  37  L.  Ed.  415;  Proprietors  of  Mills  t.  Braintree  Water-Sui^ly 
Co.,  149  Mass.  478,  21  N.  E.  761,  4  L.  R.  A.  272;  Bailey  t.  Woburn, 
126  Mass.  416;  "\Yheelock  v.  Jacobs,  70  Vt.  162,  40  Ati.  41,  43  L. 
R.  A.  105.  Wherever  the  rights  of  adjoining  landowners  have  been 
concerned,  the  old  rule  of  the  absence  of  correlative  rights  has  been 
asserted.  But  these  cases  do  not  apply  where  the  right  sought  to 
be  exercised  is  not  that  of  the  use  of  the  land,  except  for  the  specific 
purpose,  either  intentionally  or  necessarily,  of  drawing  such  water 
from  an  adjoining  owner.  We  are  impressed  with  the  importance  of 
the  question  which  we  are  now  deciding,  as  we  are  aware  that  it 
materially  afTects  the  city  of  New  York,  especially  in  the  borough 
of  Brooklyn,  in  connection  with  its  source  of  water  supfdy,  and 
creates  much  embarrassment  in  the  present  source  and  expense  of 
the  future  supply.  But,  bearing  all  of  these  questions  in  mind,  we 
are  not  able  to  bring  ourselves  to  the  conclusion  that  the  greatest 
necessity  can  work  a  rule  of  law  which  operates  to  the  destruction, 
without  compensation,  of  property  rights  of  individuals,  in  order 
that  this  municipality  may  have  a  water  supply.  We  can  readily 
see  why  the  rights  of  landowners  must  be  made  to  yield  to  the 
necessities  of  this  multitude  of  pe(^le,  but  we  are  unable  to  find 
any  principle  of  law  through  which  such  landowner  is  required  or 
compelled  to  sacrifice  his  property  rights  for  the  benefit  of  the  multi- 
tude who  require  it.  It  seems  to  us  that  a  law  which  works  such  a 
result  would  be  a  gross  invasion  of  property  rights,  and  ought  not 
to  find  countenance  with  the  courts. 

For  these  reasons,  we  think  the  judgment  shoi\ld  be  affirmed.  All 
concur. 


WAKRES  T.  UNION  RT.  CO.  OP  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department   January  B,  1900.) 

Stbsbt  Railroads — Neoligescb— Dismissal  op  Complaint. 

Plaintiff's  evidence  tended  to  establish  that  he  was  seated  In  a  grocery 
wagon,  the  back  and  sides  of  which  were  Inclosed  by  oilcloth  curtains,  and 
was  dilTing  along  a  certain  street,  each  aide  of  which  was  either  out  of 
repair,  or  Incumbered  with  rubbish,  so  that  the  passable  part  of  the  road- 
way ran  so  close  to  defendant'd  car  tracks  that  the  wheels  of  plalntlfTs 
wagon  nearest  the  track  were  only  about  a  foot  from  it;  that  while  so 
driving  along  said  roadway  a  car  of  defendant  came  up  rapidly  from  behind, 
without  warning,  and  struck  plalnHfTs  wagon,  throwing  it  over  and  seri- 
ously injuring  him.  Held,  that  a  dismissal  of  the  complaint  at  the  dose 
of  [dalntiirs  testimony  was  error. 

Ai^al  from  trial  term,  New  YoA  conn^. 
61  N.Y.S.-64 
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Action  by  Bichard  Warren  against  the  Union  Eailway  Company  ot 
New  York.   Jadgment  for  defendant,  and  plaintiff  appeals.  Be- 

versed. 

Argued  before  VAN^  BRUNT,  P.  J.,  and  BXJMSEY,  PATTEBSOS, 

O'BRIEN,  and  INGRAHAM,  JJ. 

E.  A.  Taliaferro,  for  appellant. 
Alfred  Lauterbacb,  for  respondent 

RUMSEY,  J.  The  action  was  brought  to  recover  damages  for. 
injuries  suffered  by  the  plaintiff  because  of  a  collision  betwe^  the 
wagon  on  which  he  was  riding  and  a  car  of  the  defendant.  The 
evidence  would  have  warranted  the  jury  in  finding:  That  the  plain- 
tiff, seated  in  a  grocery  wagon,  the  l»ick  and  i^des  of  whidi  were  in- 
closed  by  oilcloth  curtains,  was  driving  along  White  Plains  avenue, 
in  the  city  of  New  York.  The  defendant's  track  was  laid  in  the 
center  of  the  street.  Each  sicle  of  the  street  was  either  out  of  re- 
pair, or  incumbered  with  rubbish,  so  that  the  passable  part  of  the 
roadway  ran  so  close  to  the  defendant's  track  that  the  wheel  of 
the  plaintiff's  wagon  nearest  the  track  was  only  about  a  foot  from 
it.  As  he  was  driving  in  that  place,  a  trolly  car  <^  the  defendant 
came  up  rapidly  from  behind,  without  any  warning,  struck  the 
wajron  in  which  the  plaintiff  was  sitting,  threw  it  over,  and  inflicted 
serious  injury  upon  him.  At  the  conclusion  of  the  plaintiff's  evi- 
dence, which  tended  to  establish  the  foregoing  facts,  the  com^daint 
was  dismissed  by  the  trial  court.  This  is  clearly  error,  within  the 
principles  established  in  the  case  of  Rooks  v.  Railroad  Co.,  10  App. 
Div.  08,  41  N.  Y.  Supp.  824.  A  few  of  the  rulings  of  the  court  with 
regard  to  the  admission  of  evidence,  which  were  excepted  to,  were 
erroneous ;  but,  in  view  of  the  conclusion  we  have  reached  as  to  the 
merits,  it  is  not  necessary  to  consider  these  separate  rulings. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event  All  concur. 


TAX  PELT  V.  CHAPTER  GENERAL  OF  AMBRIOAN  KNIGHTS  OF  ST. 

JOHN  AND  MALTA. 

(Supreme  Court,  Appellate  Division,  Second  Department  Jaxkuaqr  9,  1900.) 

t.  Trial— Ambmdmbntv-Subprisk. 

It  is  not  error  to  permit  plaintiff  to  amrad  her  complaint,  at  the  time  U 
trial,  iD  a  particular  which  does  not  materially  change  the  cause  of  aedon, 
where  It  is  not  claimed  that  it  was  a  surprise  to  defendant 
8.  Appeal — Verdict — Conci-usivknebs. 

The  supreme  court  will  not,  on  appeal.  Interfere  with  a  verdict  tendereA 
on  conflicting  evidence. 

Appeal  from  trial  term,  Westchester  county. 

Action  by  Gussie  Van  I'elt  against  the  Chapter  General  of  Ameri- 
can Knights  of  St.  John  and  Malta.  From  a  judgment  in  faror  of 
plaintiff,  and  from  an  order  denying  defendant's  motion  for  a  oev 
trial,  defendant  appeals.  AiBrmed. 
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Ajgued  before  GOODBIOH,  P.  J,  and  CULLEN,  BAKCLECr, 
HATCH,  and  WOODWARD,  JJ. 

John  H,  Bnrctiell,  for  appellant. 
Oeorge  C.  Ai^U,  for  respondent. 

GOODRICH,  P.  J.  The  action  is  brought  by  the  widow  of  George 
C.  Van  Pelt  on  a  certificate  of  his  membership  in  the  defendant  cor- 
poration, which  certificate  was  issued  in  the  course  of  its  business 
of  fraternal  life  insurance.  The  plaintiff  was  named  as  beneficiary 
in  the  certificate.  An  amendment  of  the  complaint  was  allowed  at 
the  trial,  over  the  objection  and  exception  of  the  defendant,  which 
requires  no  consideration,  as  it  did  not  materially  change  the  cause 
of  action,  and  there  was  no  suggestion  that  it  was  a  snrj^se  to 
the  defendant. 

The  question  litigated  at  the  trial  was  whether  Van  Pelt,  in  his  ap- 
plication, falsely  represented  his  physical  condition  by  stating  that 
he  had  no  disease  of  the  lungs,  and  never  had  been  afflicted  with 
spitting  or  raising  of  blood.  The  certificate  was  issued  February 
12, 1897,  and  Van  Pelt  died  November  23,  1897.  The  proofs  of  death 
iind  the  evidence  show  that  he  died  of  pulmonary  tuberculosis.  The 
attending  physician,  Dr.  Weiss,  stated  in  the  proofs  that  he  did  not 
know  how  long  Van  Felt  had  been  suffering  from  the  disease.  The 
defendant  demanded  a  new  answer  to  the  question,  and  the  physician 
made  the  same  reply.  A  witness  on  the  part  of  the  defendant  tes- 
tified that  the  plaintiff  told  him  before  her  husband's  death  that 
her  husband  "had  hemorrhages,  but  these  now  were  not  90  severe  as 
three  years  before."  The  plaintiff  positively  denied  any  such  con- 
versation, but  stated  that  he  did  have  hemorrhages  four  or  five 
months  before  his  death,  and  not  before  that  time.  This  question 
was  fairly  submitted  to  the  jury,  and  with  their  verdict  we  see  no 
reason  to  interfere.   The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.  AU  cmictir. 


(2J»  MIw.  i:ep.  477.) 

LOWENSTBIN  et  aL  T.  SCHIFFER  et  SL 

^preme  Court,  Special  Term,  New  York  Comtty.   November,  1S80.) 

Appkal— Stat— Other  Action  Pending. 

Surviving  partners  sued  the  executors  of  a  deceased  partner,  and  asked, 
eltlier  that  thej  be  permitted  to  purchase  decedent's  interest  according  to 
the  co-partnership  articles,  or  that  a  subsequent  agreement  between  the 
parties  be  enforced.  The  executors  afterwards  sued  the  snrvlTors  on  the 
agreement,  but  alleging  the  property  was  worth  a  much  larger  sum  than 
that  fixed  by  the  survivors.  Judgments  In  both  actions  were  reversed, — 
in  the  latter  because  of  error  of  the  referee  In  determining  decedent's 
interest,  and  in  the  former  because  a  new  trial  bad  been  ordered  In  the 
other.  The  executors  appealed  from  the  order  In  the  survivors*  action  to 
the  court  of  appeals,  stipulating  for  Judgment  absolute  In  case  of  affirm- 
ance. On  retrial  of  the  executors'  action,  the  survivors  moved  to  stay 
proceedings  till  the  declalMi  in  the  other  case.  Held,  that  the  stay  would 
not  be  granted,  since  the  determination  of  the  other  case  would  not  settle 
the  controversy,  reversal  of  the  pending  appeal  operating  only  to  dlsmlBS 
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that  action,  leaving  the  parties  to  the  presoit  action  to  determine  their 
lights,  and  affirmance,  resulting  In  judgment  absolute,  not  being  a  final 
settlement,  as  the  complaint  asked  for  alternative  and  Ineonristoit  relief. 

Action  by  Lewis  Lowenstein  and  others,  as  executors  of  the  estate 
of  Isaias  Meyer,  deceased,  against  Herman  Bchiffer  and  otben. 
Motion  to  stay  proceeding  pending  another  appeal  denied. 

Parsons,  Shepard  &  Ogden,  for  plaintiffs. 
Guggenheimer,  Untermyer  &  Marshall,  for  defendants. 

SCOTT,  J.  This  is  a  motion  to  stay  further  proceedings  in  this 
action  until  the  decision  of  an  appeal  now  pending  in  the  conrt  of 
appeals  in  another  action  between  the  same  parties.  The  plaintiflft 
are  the  ^ecutora  of  Isaias  Meyer,  who,  with  the  two  defendants, 
composed  the  firm  of  Pelgram  &  Meyer.  The  co-partnership  ar- 
ticles provided  that,  on  the  death  of  either  partner,  the  surTiring 
partners  should  have  the  option  of  purchasing  the  interest  of  the 
deceased  at  a  valuation  arrived  at  in  a  manner  provided  by  the  ar- 
ticles. Isaias  Meyer  having  died,  the  defendants  elected  to  pur- 
chase his  interest  in  the  business,  and  so  notified  his  executors,  the 
plaintiffs.  Steps  were  thereupon  talien  to  determine  the  value  of 
Isaias  Meyer's  interest.  The  defendants,  having  made  an  inventory 
and  appraisement,  fixed  the  value  of  this  interest  at  fG09>000.  The 
co-partnership  articles  also  provided  that  the  value  of  the  interest 
of  a  deceased  partner,  in  case  of  a  purchase  by  the  survivors,  was  to 
be  paid  in  annual  installments  of  $50,000  each.  ^Negotiations  were 
entered  into  between  defendants  and  certain  of  the  plaintiffs  look- 
ing to  a  modification  of  the  amount  to  be  paid  and  of  the  manner  of 
payment,  and  an  agreement  was  prepared  providing  for  a  purchase 
of  Isaias  Meyer's  interest  in  the  firm  for  $585,000,  payable  in  install- 
ments different  as  to  amount  and  time  of  payment  from  those  speci- 
fied in  the  co-pa  rtndrship  articles.  This  agreement  was  never  ex- 
ecuted by  all  the  plaintiffs,  was  never  delivered,  and  never  became 
operative.  The  defendants  here  thereupon  commenced  an  action 
against  the  plaintiffs  in  this  action,  in  which  they  set  up  the  co- 
partnership articles,  the  death  of  Isaias  Meyer,  and  their  election 
to  purchase  his  interest  in  the  business.  They  also  set  up  the 
f5^,000  agreement,  and  insisted  that  it  had  become  operative,  and 
they  asked  judgment  in  the  alternative  either  that  the  $585,000 
agreement  be  specifically  enforced,  or  that  the  defendants  (the 
plaintiffs  here)  be  required  to  transfer  to  them  Isaias  Meyer^s  inte^ 
est  in  the  firm  on  the  payment  of  the  value  thereof  ascertained  in 
accordance  with  the  terms  of  the  articles  of  co-partnership.  When 
this  action  came  on  to  be  tried  at  special  term,  the  complaint  was 
dismissed,  on  the  ground  that  the  $585,000  agreement  had  never 
become  operative,  and  that  under  the  complaint  in  that  action  the 
only  relief  the  plaintiffs  could  obtain  was  the  enforcement  of  that 
agreement,  failing  which  they  had  established  no  cause  of  action 
for  any  relief  at  all.  Upon  appeal  to  the  appellate  diviaitm,  the 
judgment  was  reversed,  the  court  holding  that,  while  the  $585,000 
agreement  had  not  been  established,  yet,  under  thd  complaint,  the 
surviving  partners  had  a  right  to  demand  ^  enforooment  of  that 
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clause  of  the  co-partnership  articles  which  permitted  them  to  pur- 
chase the  interest  of  the  deceased  partner.  Schiffer  v.  lauterbach, 
7  App.  Div.  22:1,  40  N.  Y.  Supp.  40.  In  the  meantime  the  present 
action  was  commenced  by  Isaias  Meyer's  executors  against  his  sur- 
viving partners,  in  which  they  set  forth  substantially  the  same  facts 
as  those  alleged  in  the  former  action,  except  as  to  the  valuation 
of  the  interest  and  the  execution  of  the  f585,000  agreement,  and 
assert  that  Meyer's  interest  in  the  business  was  worth  much  more 
than  9009,000,  the  amount  at  which  it  had  been  valued  by  his 
surviving  partners.  They  ask  for  an  ascertainment  of  the  amount 
due  from  defendants  under  the  .co-partnership  articles,  and  the 
election  to  purchase,  and  for  judgment  for  the  amount  so  found  to 
be  due.  After  the  reversal  of  the  judgment  in  the  action  by  thp 
surviving  partners  against  these  plaintiffs,  that  action  and  the 
present  one  were  referred  to  the  same  referee,  before  whom  they 
were  tried  concurrently,  although  he  made  separate  reports  and 
separate  judgments  were  entered.  Upon  the  referee's  reports,  judg- 
ments were  entered  dismissing  the  complaint  in  the  action  of  Schif- 
fer v,  Lowcnstein,  and  awarding  the  plaintiffs  in  the  present  ac- 
tion a  much  larger  sum  than  f609,000.  Upon  appeal  to  the  appel- 
late division,  both  judgments  were  reversed  (38  App.  Div.  178,  56 
N.  Y.  Supp.  674  ;  38  App.  Div.  636,  56  N.  Y.  Supp.  1115),  and 
new  trials  ordered  in  both  actions  before  another  referee.  In  the 
present  action  the  judgment  was  reversed  because  the  referee  had, 
in  certain  particulars,  adopted  an  erroneous  principle  in  ascertain- 
ing the  value  of  Isaias  Meyer's  interest  in  the  assets  of  the  co-part- 
nership. Lowenstein  v.  SchifiEer,  38  App.  Div.  178,  56  N.  Y.  Supp. 
674.  The  judgment  in  the  action  of  Schiffer  v.  Lowenetein  was 
reveraed  because  a  new  trial  bad  been  ordered  in  this  action,  and 
"the  issues  arising  on  the  subject  of  the  prior  partnership  agree- 
ment will  therefore  be  considered  in  the  executors'  [that  is,  the 
present]  action."  38  App.  Div.  636,  56  N.  Y.  Supp.  1115.  The  ex- 
ecutors thereupon  appealed  to  the  court  of  appeals  from  the  order 
for  a  new  trial  in  the  action  of  Schiffer  v.  Lowenstein,  giving  the 
requisite  stipulation  for  judgment  absolute  in  case  of  affirmance. 
This  appeal  has  not  yet  appeared  upon  the  calendar  of  the  court  of 
appeals,  and  probably  will  not  do  so  until  a  new  calendar  is  made 
up.  The  present  action  is  now  on  trial  before  the  referee  appointed 
by  the  appellate  division.  The  defendants  now  move  to  stay  fur- 
ther proceedings  in  this  action  until  the  hearing  and  determination 
of  the  appeal  in  Schiffer  v.  Lowenstein.  If,  as  they  insist,  the  de- 
cision upon  that  appeal  will  necessarily  determine  the  issues  in  the 
present  action,  their  motion  should  be  granted;  for  it  is  well  set- 
tled that  wher-e  the  decision  in  one  action  will  determine  the  rights 
set  up  in  another  action,  and  the  judgment  on  one  trial  will  dis- 
I>ose  of  the  controversy  in  both  of  the  actions,  a  proper  case  for 
a  stay  in  one  action  is  presented.  An  examination  of  the  pleadings 
and  judgments  in  the  two  actions  now  under  consideration  shows 
that  the  decision  of  the  court  of  appeals  on  the  appeal  from  the 
order  granting  a  new  trial  in  Schiffer  v.  Lowenstein  will  by  no 
means  settle  the  controversy  between  the  parties.   Of  course,  if  the 
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order  of  the  appellate  division  be  rerersed,  and  the  judgment  en- 
tered on  the  report  of  the  referee  be  aJffirmed,  nothing  whatever  will 
be  definitely  decided,  the  complaint  in  Schiffer  v.  Lowenstein  will 
be  dismissed,  and  the  parties  relegated  to  the  present  action  for  a 
determination  of  their  respective  rights.  On  the  other  hand,  if  the 
order  of  the  appellate  division  should  be  affirmed,  it  is  not  at  all 
apparent  that  the  controversy  between  the  parties  will  be  thereby 
determined.  It  is  true  that  the  executors  have  stipulated  that,  in 
case  of  affirmance,  judgment  absolute  may  be  rendered  against 
them.  Bat  what  judgment?  If  the  complaint  in  Schiffer  v.  Low- 
enstein asked  for  only  one  form  of  judgment,  the  final  judgment 
to  be  entered  would,  of  course,  b^  that  asked  for  in  the  complaint. 
In  fact,  however,  the  complaint  asks  for  alternative  and  incon- 
sistent relief, — either  that  the  9585,000  agreement  be  enforced,  or 
that  the  amount  to  be  paid  to  defendants  for  Isaias  Meyer's  in- 
terest in  the  action  be  ascertained  by  the  court  in  accordance  with 
the  terms  of  the  co-partnership  articles.  Hence,  it  appears  that 
it  is  by  no  meaiu  certain  that  the  parties  will  be  any  nearer  the 
determination  of  their  controversy  after  the  decision  of  the  court 
of  appeals  than  they  are  at  present.  It  is  urged  that  the  present 
action  ,  should  be  stayed,  because  the  same  relief  asked  in  it  can, 
ultimately,  at  all  events,  be  obtained  in  the  action  of  Schiffer  v. 
Lowenstein,  and  because  that  was  the  action  firat  brought  It  is 
undoubtedly  the  general  rule  that,  where  one  of  two  actions  is  to 
be  stayed,  the  one  first  brought  will  be  permitted  to  proceed,  rather 
than  one  subsequently  commenced-  This  rule,  however,  is  not  in- 
flexible, and  is  to  be  applied  only  when  substantial  justice  to  the 
parties  will  be  furthered  thereby.  If  the  court  of  appeals  should 
reverse  the  order  of  the  appellate  division  in  Schiffer  v.  Low«i- 
stein,  that  action  would  be  disposed  of,  and  no  affirmative  relief 
could  be  given  in  it  to  either  party,  and  the  determination  of  the 
controversy  between  them  would  be  relegated  to  the  decision  of 
the  present  action.  On  the  other  hand,  if  the  order  of  the  appel- 
late division  should  be  affirmed  by  the  court  of  appeals,  and  it 
should  be  determined  that  the  final  judgment  to  be  entered  was 
the  alternative  one  that  the  value  of  Meyer's  interest  be  ascertained 
hj  the  court,  then  the  parties  would  be  only  at  the  commencement 
of  the  same  litigation  which  is  now  going  on  before  the  referee 
in  the  present  action.  Under  the  pleadings  in  the  present  action, 
the  whole  controversy  can  be,  an^  if  the  action  be  permitted  to 
proceed,  must  be,  determined.  To  stay  this  action  pending  the 
appeal  in  the  other  action  would  merely  postpone,  by  the  length 
of  time  necessary  to  reach  the  appeal  in  the  conrt  of  appeals,  the 
settlement  of  the  differences  between  the  parties.  To  do  this  would 
be  inequitable.  It  is  conceded  on  all  hands  that  the  value  of  Isaias 
Meyer's  interest  in  the  firm's  assets  was  very  large.  Whatever  that 
value  is,  the  executors  are  entitled  to  payment  or  security.  As  the 
matter  stands,  while  these  litigations  go  on,  the  surviving  part- 
ners are  in  possession  and  enjoyment  of  Meyer's  interests  in  the 
firm  assets,  while  his  executors  have  neither  the  value  of  that  in- 
terest nor  the  security  for  its  payment  They  are  entitled  to  an 
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affirmatiTe  judgment  fixing  the  valne  of  the  testator's  interest,  and 
providing  for  its  present  or  future  payment  to  them.   Such  a  judg- 
ment can  be  obtained  most  quickly  in  the  present  action.  Motion 
denied,  with  f  10  costs. 
Motion  denied,  with  f  10  costs. 


(44  App.  DiT.  139.) 

PT7BSLET  T.  RODGERS  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department  November  10,  1890.) 
1.  Action  by  Nonrbsiiieitt  Admihistratob— Bkcuritt  por  Costs— Discrbtiom 

or  CODBT. 

Code  ClT.  Proc  §  8268,  snbd.  1.  reqalres  nonresident  plaintiffs  to  give 
security  for  costs:  bnt  subdivision  4,  providing  for  such  security  from  per- 
sons suing  In  representative  capacities,  contains  no  provision  relating  to 
executors  or  administrators.  Section  3271  authorizes  the  court,  in  its 
discretion,  to  require  representative  plaintiffs,  including  executors  and  ad- 
ministrators, to  give  such  security.  Held,  that  where  jtelntiff,  a  nonresi- 
dent, was  aroolnted  administratrix  In  New  Yotk.  of  a  resident  decedent^s 
estate  and  sued  for  his  wnmgftd  death,  occurring  in  New  York,  a  motion 
to  require  plalntUt  to  ^ve  secuilty  for  costs  was  not  a  matter  of  Tights 
bnt  was  addressed  to  the  coorf  s  dlsctietlon. 
%.  Bun. 

Where  a  nonresident  was  aiq;>ointed  administratrix  of  an  intestate's 
estate  In  New  York,  and  sued  for  such  intestate's  wrongful  death,  ou  be- 
half of  the  Intestate's  next  of  kin,  who  were  all  nonresidents,  and  there 
was  no  apparent  estate  or  property  in  New  York  from  which  costs  might 
be  collected,  such  facts  entitle  the  defendant  to  the  favorable  exerdse 
of  the  court's  discretion,  requiring  plalntlfC  to  give  security  for  costs. 

Appeal  from  i^iecial  term. 

Action  by  Louisa  C.  Pursley,  as  administratrix  of  Charles  F. 
Pursley,  deceased,  against  John  C.  Bodgers  and  the  Edgemoor  Bridge 
Works.  From  an  order  denying  defendants*  motion  to  require  plain- 
tiff to  give  security  for  costs,  defendants  appeal.  BeversecU 

Argued  before  VAN  BRUNT,  P.  J.,  and  BAJEtttETT,  RUMSET, 
HcLAUOBUK,  and  INaRABAM,  JJ. 

li.  E.  Warren,  for  ai^llants. 
Oharles  B.  La  Bne,  for  respondent. 

BARRETT,  J.  If  the  question  here  were  solely  whether  an  ad- 
ministratrix ai^iuted  in  this  state,  who  happened  individually  to 
l>e  a  nonresident,  was  absolutely  required  to  give  security  for  costs 
under  section  3268  of  the  Code  of  Civil  Procedure,  I  should  have 
no  hesitation — following  the  almost  unbroken  line  of  special-term 
authority  (Hall  v.  Waterbury,  6  Abb.  N.  G  356;  McBongal  v.  Gray 
[Sup.]  4  N.  Y.  Supp.  74;  Flynn  t.  Tinney  [Sup.]  60  N.  Y.  Supp.  791; 
Crowell  V.  BiUs,  24  Misc.  Rep.  411,  53  N.  Y.  Supp.  647)— iu  holding 
that  she  was  not.  The  reason  is  obvious.  Section  3208,  subd.  1, 
plainly  rdates  to  persons  suing  as  individuals.  When  the  same  sec- 
tion also  brings  within  its  area  persons  suing  in  certain  representa* 
-tiTe  capacities,  it  carefully  enumerates  and  limits  each  particnlar 
ofBcial  status  thus  embraced.  Subdivision  4.  It  consequently  rec- 
ognizes and  gives  effect  to  the  construction  that  in  the  one  Instance 
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the  action  is  personal;  in  the  other,  representative.  In  the  latter 
case  the  substantial  plaintiff  is  the  estate,  not  the  indlTidnal.  As 
there  must  formally  be  some  concrete  personality  to  represent  tiie 
estate^  an  individual  is  appointed  by  law,  and  tiiat  individnal  brings 
the  action  as  administrator  '  mie  administrator  thna  appointed  by 
our  courts  is  not,  as  such,  "a  person  residing  without  the  state," 
within  the  meaning  of  the  section  cited.  He  is  but  the  legal  repre- 
sentative of  the  deceased  person.  His  action  relates  solely  to  the 
estate  of  that  deceased  person.  That  action  is  necessarily  brought 
in  the  form  prescribed  by  law,  and  thereby  the  estate,  as  an  in- 
tangible entity,  cornea  into  court  as  the  real  and  beneficial  plaintiff. 
This  distinction  between  the  individual  and  the  representative  plain- 
tiff is  emphasized  by  the  special  provisions  of  sections  3271  and  3246 
of  the  Code.  Under  section  3271  the  court  is  authorized,  in  its  dis- 
cretion, to  require  the  representative  plaintiff  to  give  security  for 
costs.  Under  section  3246  the  costs  awarded  against  a  representa- 
tive upon  a  final  judgment  are  collectible  exclusively  from  the  es- 
tate reprosented,  unless  the  court  directs  them  to  be  paid  by  him 
persoually  for  mismanagement  or  bad  faith  in  the  prosecution  of 
the  action.  It  was  at  one  time  held  that  section  3271  was  con- 
trolled or  limited  by  section  3246,  and  that  consequently  the  court 
had  no  power  to  require  security  for  costs  from  the  representative 
unless,  upon  the  application  therefor,  mismanagement  or  bad  faith 
were  made  to  appear.  The  court  of  appeals  in  Tolman  t.  Bailroad 
Co.,  02  X.  Y.  3.^J,  overruled  the  decisions  where  this  view  prevailed, 
and  held  that  the  two  sections  should  be  construed  separately  and 
independently,  and  that  the  court  had  power  under  section  3271 
to  require  security  for  costs  from  one  bringing  suit  in  his  representa- 
tive capacity,  without  evidence  of  mismanagement  or  bad  faith,  and 
aside  from  the  ultimate  question  of  his  personal  liability  for  costs 
under  section  3246.  It  is  clear,  therefore,  that  the  court  below  was 
authorized  to  exercise  its  ordinary  discretion  upon  the  subject.  The 
real  questions  presented  upon  this  appeal,  therefore,  are:  First, 
whether  the  discretion  of  the  court  was  invoked  by  the  procedure 
below;  and,  second,  if  it  was,  whether  that  discretion,  upon  the  con- 
ceded facts,  was  properly  exercised. 

The  respondent  contends  that  the  discretion  of  the  court  was 
not  invoked  under  section  3271,  and  that  the  application  below 
was  denied  for  the  reason  that  the  defendant  claimed  security  as  an 
absolute  right,  under  subdivision  1  of  section  3268;  that  is,  solely  be- 
cause the  administratrix  was  a  nonresident.  The  papers  do  not 
warrant  the  latter  contention.  The  nonresidence  of  the  plaints 
was  but  one  of  the  facts  upon  which  the  ai^lication  was  founded. 
Then,  too,  the  procedure  indicates  the  contrary.  Where  a  defend- 
ant claims  security  as  a  matter  of  right  under  section  3268,  the 
mode  of  securing  that  right  is  prescribed  in  section  3272.  'nie  latter 
section  plainly  contemplates  an  ex  parte  apj^ication.  This  is  its 
language: 

"Where  security  for  costs  is  required  to  be  given,  the  court  •  •  •  upoQ 
due  proof  by  affidavit  of  the  facts,  must  make  an  order  requiring  the  plaintiff 
within  a  time  specified  either  to  pay  into  court  the  sum  of  two  hundred  and 
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fifty  dollara,  •  •  •  or  at  his  election  to  file  wifli  the  clerk  an  undertaking, 
and  to  setre  a  written  notice  of  the  payment  or  of  the  filing  uiran  the  defend- 
ant's attorney;  and  staying  all  other  fffoceedings  on  the  part  of  the  plaiutifC, 
except  to  review  or  vacate  the  order,  until  the  paTinent  or  flUng.** 

We  are  aware  that  this  provision  has  been  sometimes  disregarded 
in  this  district,  and  that  instead  of  applying  ex  parte,  and  awaiting 
the  plaintiff's  motion  to  vacate,  defendants  have  moved  on  notice 
for  security.  The  fact,  however,  that  parties  have  occasionally  de- 
viated from  the  procedure  formulated  by  the  section,  is  not  a  cir-. 
cumstance  to  be  seriously  considered  upon  the  question  as  to  the 
inherent  character  of  the  application.  When  the  defendant  seeks 
security  as  matter  of  right,  he  is  authorized  to  proceed  ex  parte, 
and  to  apply  therefor  to  the  court,  or  to  a  judge  of  the  court 
When  he  invokes  discretion  under  section  3271,  he  must  apply 
to  the  court,  and  nec^sarily  upon  notice.  Here  the  defendant  did 
not  apply  ex  parte  either  to  the  court,  or  to  a  judge  of  the  court 
He  moved  the  court  upon  notice,  and  not  only  upon  an  affidavit 
showing  .the  plaintiff's  nonresidence,  but  upon  additional  facts, 
not  at  all  essential  upon  an  application  for  security  as  matter  of 
righ^  but  quite  imnortant  upon  an  appeal  to  discretion.  These 
were  contained  in  the  complaint  npon  which,  in  addition  to  the 
affidavit  of  his  attorney,  the  application  was  based.  This  com- 
plfdnt  showed  that  the  action  was  brought  on  behalf  of  the  next  of 
kin  of  the  plaintiffs  intestate,  and  that  all  of  these  next  of  kin, 
as  well  as  the  plaintiff,  were  residents  of  the  state  of  Virginia. 
In  opposition  to  the  motion  an  affidavit  of  one  of  the  plaintiff's 
attorneys  was  read,  stating  but  the  single  fact  that  the  action  was 
brought  in  good  faith.  No  proof  was  offered  that  the  plaintiff's 
intestate  left  property  either  hes-e  or  in  Virginia.  It  is  therefore 
a  fair  presumption  that  letters  of  administration  were  issued  to 
the  plaintiff  solely  to  enable  her  to  bring  this  action*  and  to  secure 
therein  damages  for  herself  and  the  next  of  kin  of  the  decedent 
We  thus  have  a  case  where  the  plaintiff  and  all  the  parties  whom 
she  represents  are  nonresidents  of  this  state,  and  where  there  is 
apparently  no  estate  or  property  of  any  kind,  within  our  jurisdic- 
tion, or,  indeed,  elsewhere,  from  which  costs,  in  case  the  plaintiff 
should  fail  in  the  action,  can  be  collected.  We  think  that  these 
facts  entitled  the  defendant  to  the  favorable  exercise  of  the  court's 
discretion,  that  the  application'  was  addressed  to  that  discretion, 
and  that  the  defendant's  motion  for  security  ^ould  have  been 
granted. 

The  order  appealed  from  should  therefore  be  revised,  with  |10 
coats  and  disbursements,  and  the  motion  granted,  with  910  costs; 

the  latter  to  abide  the  event. 

BUM8EY  and  McIAUGHUN,  JJ.,  concur. 

INGRAHAM,  J.  (concurring).  The  action  was  brought  to  recover 
for  the  damages  caused  by  the  death  of  the  plaintiff's  testator  by 
reason  of  the  negligence  of  the  defendant.  Upon  the  complaint, 
and  an  affidavit  tbiat  plaintiff,  the  administratrix,  is  a  nonresident 
of  the  state  of  New  York,  and  resides  in  the  state  of  Virginia,  the 
defendant  made  a  motion  to  compel  the  plaintiff  to  give  security 
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for  coatB.  It  appears  by  the  complaint  that  the  next  of  kin  of 
the  deceased,  for  whose  benefit  the  action  was  bronght,  also  reside 
in  the  state  of  Virginia.  Thtit  motion  was  denied,  and  from  the 
order  entered  thereon  the  defendants  appeal 

By  section  3268  of  the  Code  of  Civil  Procednre  it  is  provided 
that  the  defendant  in  an  action  brought  in  a  court  of  record  may 
require  security  for  costs  to  be  given,  as  prescribed  in  this  title^ 
where  the  plaintiff  was  when  the  action  was  commenced  a  person 
residing  without  the  state.  This  is  a  general  provision  applying  to 
all  actions  in  which  a  nobreddent  is  a  plaintiff.  In  relation,  how- 
ever, to  actions  brought  by  executors  or  administrators,  section 
3271  of  the  Code  provides  that  in  an  action  brought  by  or  against 
an  ezecntor  or  administrator  in  his  representative  capacity  the 
court  may,  in  its  discretion,  require  the  plaintiff  to  give  security  for 
costs;  and  the  question  presented  is  as  to  which  of  these  sections 
is  to  control.  If  section  3268  controls,  then  the  defendant  bad  the 
right  to  require  security  for  the  costs  provided  for.  It  does  not 
appear,  however,  that  these  two  sections  are  inconsistent  •  Section 
3268  refers  to  one  class  of  plaintiffs,  viz.  nonresidents.  In  all 
cases  where  the  plaintiffs  are  nonresidents,  the  statute  requires  that 
they  shall  give  security  for  costs.  There  seems  to  be  no  restric- 
tion as  to  the  capacity  in  which  the  plaintiff  brings  the  action. 
The  fact  of  the  nonresidence  of  the  plaintiff  gives  to  the  defendant 
the  right  to  require  such  security.  Section  3271  provides  for  an- 
other class.  They  are  generally  plaintiffs  suing  in  a  representative 
capacity.  It  is  the  capacity  in  which  they  sue  that  determines 
the  question  as  to  the  power  of  the  court  to  act  under  that  section, 
and  there  it  is  provided  that  the  court  may,  in  its  discretion,  re- 
quire any  person,  whether  a  resid&nt  or  nonresident,  suing  in  a 
representative  capacity,  to  give  security  for  costs.  Thus,  I  think 
that,  where  an  executor  or  administrator  is  a  plaintiff  and  a  non- 
resident, a  defendant  might  move  under  either  section,  and  the 
court  would  have  power  to  grant  the  application.  A  nonresident 
or  administrator  is  a  plaintiff  residing  without  the  state,  and  comes 
directly  within  the  provisions  of  section  3268  of  the  Code.  This  action 
is  brought  under  the  statute  which  authorizes  an  action  by  the  per- 
sonal representative  of  a  deceased  person  for  the  benefit  of  the  next  of 
kin.  The  nominal  plaintiff  is  the  personal  representative  of  the  de- 
ceased. The  real  plaintiffs  for  whose  benefit  the  action  is  brought  are 
the  next  of  kin,  both  the  nominal  plaintiffs  and  the  real  parties  inter- 
ested l>eing  nonresidents.  It  seems  to  me  tbat  the  plaintiff  was  a 
nonresident  This  is  not  the  case  where  the  personal  representa- 
tive of  a  resident  of  this  state  brin^  an  action  to  enforce  a  demand 
which  was  an  asset  of  the  esflite  of  such  resident,  and  to  be  ad- 
ministered under  the  laws  of  the  state.  It  might  be  in  such  a 
case  that  as  the  estate  of  which  the  plaintiff  was  the  representative 
was  here,  and  to  be  administered  here,  the  residence  of  the  repre- 
sentative was  not  material.  But  where  the  action  is  brought  by 
one  individual  for  the  benefit  of  other  individuals,  and  both  the  one 
bringing  the  action  and  the  ones  for  whose  benefit  it  is  brought 
are  nonresidents, — no  one  interested  in  the  recovery  in  any  manner 
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being  a  resident, — I  cannot  see  upon  what  {Manciple  it  can  be  said  Hiat 
the  plaintiffs  are  not  nonresidents.  BuUivan  t.  Mannfacturing  Oo.f  2 
CiT.  Proc  B.  G8,  does  not  apply.  That  action  was  brought  by  a 
plaintiff  who  was  a  resident,  and  after  issue  joined  the  plaintiff 

died,  when  the  action  was  revived  on  behalf  of  his  administrator. 
The  question  in  that  case  was  whether,  the  action  having  been  re- 
vived and  continued  in  the  name  of  the  administrator,  he  could 
be  required  to  give  security  for  costs  under  section  3271  of  the  Code 
of  Civil  Procedure.  It  was  held  that  that  section  was  manifestly 
inapplicable,  and  did  not  include  an  action  brought  by  a  testator 
during  his  lifetime,  and  after  his  decease  revired  by  his  personal 
representative.  Several  special-term  cases  are  cited  in  whiclj  a  con- 
clusion contrary  to  that  above  indicated  is  arrived  at.  Thej  all 
seem  to  be  based  upon  Hall  v.  Waterbury.  5  Abb.  N.  C.  356.  This 
was  under  the  old  Code  of  Procedure,  and  it  was  held  that  under 
that  Code  the  nonresidence  of  a  plaintiff,  where  he  is  suing  as  as- 
signee in  bankruptcy,  is  not  a  reason  for  requiring  him  to  give  se- 
curity for  costs.  It  is  not  necessary  to  approve  or  disapprove  of 
that  decision,  but  I  think  that  under  the  exj^ess  and  plain  jvovisions 
of  section  3268,  Code  Civ.  Proc,  before  cited,  this  case  c<Hnes  with- 
in that  section,  and  that  the  defendants  were  entitled  to  require 
the  plaintiff  to  give  secnrity  for  costs.  In  Tracy  v.  Bolan,  31  App. 
Div.  24c,  52  N.  Y.  Snpp,  351,  where  the  action  had  been  continued 
by  an  administrator,  he  was  required  to  give  an  additional  under- 
taking because  the  surety  on  a  former  undertaking  given  by  the 
testator  in  his  lifetime  had  died,  and  the  estate  of  the  surety  was 
insnfltcient  to  secure  the  payment  of  the  amount  specified  in  the 
undertaking.  If  an  executor  or  administrator  is  not  bound  to  give 
security  for  costs,  it  is  difficult  to  see  upon  what  principle  the 
plaintiff  was  there  required  to  give  such  security.  If  the  grant 
of  letters  of  administration  has  the  effect  of  making  the  adminis- 
trator a  resident  of  the  state,  we  had  no  right  to  require  him  to  give 
security  for  costs  because  the  former  plaintiff  had  been  a  nonresi- 
dent and  had  been  required  to  give  snch  security. 

I  think,  therefore,  that  the  order  appealed  from  should  be  re- 
versed, with  f  10  costs  and  disbursements,  and  the  motion  granted, 
with  |10  costs. 

VAN  BRUNT,  P.  J.,  and  BUMSEY,  J.,  concur;  HcLAUOHLIN, 
J.,  in  result 


AI^STAEDT  T.  BBNDIOE  et  al. 

(Supreme  Ooart,  Appellate  Dlrlslon,  Second  D^artment  Jannaxy  9,  1000.) 

Wnj/— SuspsiiaiOH  or  Fowbr  or  Alienation. 

A  testatrix  devised  all  ber  pEcvertj  to  her  ocecatom  In  tnut  for  her  four 
cblldren.  the  principal  to  be  kept  Intact  until  the  decease  of  her  last  eav- 
vlvlng  child,  when  It  was  to  be  divided  equally  among  her  grandchlldr^. 
Held,  that  the  wlU  was  void,  as  a  Bospendcm  of  tbe  power  of  alienation 
beyond  two  lives  In  being. 

Appeal  from  special  term,  Bichmond  county. 
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Partition  by  Jolios  Almstaedt  against  Isabella  Bendick  and  oth- 
ers. From  an  interlocutory  judgment  entered  on  a  decision  made 
at  special  term,  defendants,  Hulda  Bendick  and  others,  infants,  by 
Lewis  fi.  Goebel,  their  guardian  ad  litem,  appeal.  Affirmed. 

Argued  before  GOODKICH,  P.  J.,  and  BAETLETT.  HATCH,  and 
WOODWARD,  JJ. 

George  M.  6.  Schatz,  for  appellants. 

William  M.  Mnllen,  for  respondent  Jnlins  Almstaedt. 

GOODRICH,  P,  J.  The  action  is  for  i>artition  of  real  estate  which 
the  complaint  alleges  was  owned  by  the  plaintiff  and  certain  of  the 
defendants,  as  tenants  in  common,  having  descended  to  them  as  heirs 
at  law  of  one  Rachael  Almstaedt.  Bachael  left  her  last  will,  con- 
taining the  following  clauses: 

"(5)  I  give  and  bequeath  unto  my  executors,  In  trust  for  my  lour  children, 
namely,  Isaac,  l8al>ella  Bendick,  Johanna  Bach,  and  Julius,  to  and  for  the  uses. 
Interests,  and  puipoaea  taerein  described  and  deelated,  all  the  real  and  personal 
property  owned  by  me,  and  which  I  die  seised  of,  consisting  In  part  of  nHmey 
In  bank  and  real  estate  situate  on  KIchmond  turnpike  and  Tompkins  avenue, 
in  the  town  of  Castleton,  aforesaid,  and  more  particularly  described  In  a  cer- 
tain deed  made  and  executed  by  Isaac  Almstaedt  to  Bachael  Almstaedt,  dated 
May  20, 1886,  and  recorded  in  the  ofllce  of  the  clerk  of  the  county  of  Bichnumd, 
in  Liber  166  of  deeds,  page  206,  May  25,  1886." 

"(8)  The  principal  of  my  entire  estate,  both  real  and  personal,  to  be  kept 
intact,  whole,  and  unsold  by  my  said  executors.  In  trust,  until  the  decease  of 
my  last  surviving  child;  then  to  be,  without  any  unnecessary  delay,  divided 
equally  among  their  children,  share  and  share  alike;  and  for  that  .purpose  I 
hereby  authorize  and  empower  my  executors  to  sell,  at  public  aucti<m  or  private 
sale,  my  real  estate  to  the  highest  bidder,  as  they  may  deem  best  for  the  inter- 
est of  my  heirs,  and  to  give  proper  and  legal  deeds  for  the  same." 

The  plaintiff  contends  that  these  clauses  are  void,  as  being  in  con- 
traTCntion  of  the  statute  forbidding  tlie  suspension  of  the  power  of 
alienation  beyond  the  period  of  two  lives  in  being.  We  are  clearly 
of  opinion  that  this  contention  is  correct.  In  Colton  t.  Fox,  67  N. 
Y.  348,  a  will  with  clauses  strikingly  like  those  quoted  was  under 
consideration.  It  is  necessary  only  to  refer  to  that  case  as  au- 
thority for  holding,  as  we  do,  that  the  testatrix  attempted  to  sus- 
pend the  power  of  alienation  of  the  property,  and  to  vest  the  title 
thereto  in  her  exectitors,  in  trust  during  the  lives  of  her  four  chil- 
dren, and  until  the  death  of  the  survivor  of  them,  and  that  her  will, 
to  that  extent,  is  nugatory.  This  being  the  case,  and  there  being 
no  residuary  clause,  it  follows  that  the  testatrix  died  intestate  as 
to  the  premises  in  question,  and  that  they  descended  to  her  four  chil- 
dren as  tenants  in  conuuon. 

The  interlocutory  judgm^t  should  be  afBrmed,  without  costs  of 
this  ai^ieal.   All  concnr. 
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BAUBB  r.  PABKER  et  al. 
(Supreme  Court,  App^to  DlvteioD,  First  Deinrtment  January  1900.) 

^lAL— JUDOMBHT— Stat  ot  PjtOCEBDCKeS— Afpbat. 

Where  an  interlocutory  Judgment  against  defendants,  rendered  in  1896. 
directed  a  reference,  and  proceedings  were  stayed  pending  an  intended 
appeal,  and  nothing  further  was  done  until  January  13,  1S99,  when  Judg- 
ment was  rendered  disposing  of  all  litigated  Issaea  In  the  case,  notice  of 
which  was  served  on  the  defendants  in  March,  1899,  the  subsequent  stay- 
ing of  proceedings  on  the  Judgment  in  order  that  an  appeal  might  there- 
after be  taken  was  an  abuse  of  discretion,  as  defendants'  delay  and  failure 
to  appeal  after  baring  been  notified  of  the  entry  of  the  Judgment  were  suffi- 
cient ground  for  refusing  the  stay. 

Appeal  from  special  term,  New  York  county. 
Action  by  Louis  Bauer  against  Henrietta  M.  Parker  and  othera. 
From  an  order  staying  proiTecdingfl  on  a  judgment,  plaintiff  appeals. 

Keversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  O'BRIEN,  and 
IKaRAHAM,  JJ. 

James  Unnne,  for  appellant. 
Fayson  Merrill,  for  respondents. 

RUMSEY,  J.  This  action  was  tried  in  February,  1896.  As  to 
some  of  the  defendants  the  complaint  was  dismissed,  but  the  court 
directed  the  entry  of  an  interlocutory  judgment  against  the  other 
defendants,  some  of  whom  are  the  respondenta  on  this  appeal.  Noth- 
ing seems  to  have  been  done  in  the  action  from  that  time  until  the 
13th  of  January,  1899,  when  the  defendants  who  had  succeeded  caused 
to  be  entered  a  judgment  which  disposed  of  all  the  issues  litigated 
at  the  trial,  and  established  the  liability  of  the  defendants  against 
whom  the  plaintiff  had  succeeded.  A  copy  of  this  judgment,  with 
notice  of  its  entry,  was  served  by  the  attorneys  of  the  defendants, 
who  entered  it  upon  these  defendants  as  well  as  upon  tha  plaintiif. 
Nothing  more  was  done  in  the  matter,  however,  until  the  month  of 
March,  1899,  when  the  plaintiff  caused  an  advertisement  to  be  pub- 
lished giving  notice  of  jM'oceedings  before  the  referee.  That  ad- 
vertisement was  published,  and  the  matter  was  in  readiness  to  go 
on  before  the  referee  when  the  motion  for  this  stay  was  made.  The 
defendants  who  have  made  this  motion,  although  they  say  that  it 
is  their  intention  to  take  an  appeal  from  the  judgment,  have  not 
appealed;  nor  does  it  appear  that  they  have  filed  or  served  excep- 
tions to  the  decision  of  the  court.  It  is  quite  clear  to  us,  upon 
that  state  of  facts,  that  it  was  an  abuse  of  the  discretion  of  the 
court  to  stay  these  proceedings.  It  is  not  necessary  to  consider 
whether  the  time  of  the  defendants  to  appeal  was  set  running  by 
the  service  of  the  copy  of  the  judgment  and  notice  of  its  entry  by 
another  defendant.  It  is  sufficient  to  say  that  the  delay  which  took 
place  after  the  defendants  had  become  aware  of  the  entry  of  the 
judgment,  and  become  acquainted  with  the  liability  imposed  upon 
them  by  it,  coupled  with  the  fact  that  they  have  not  yet  seen  fit 
to  appeal  from  it,  is  a  aufflcient  reason  for  denying  them  the  st^. 
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The  order  staying  these  proceedings  should  therefore  be  reveraed, 
with  f  10  costs  and  disbursements,  and  the  motiou  for  tbe  stay  de- 
nied, with  910  costs.  All  concur. 


G.  H.  DIAMOND  &  CO.  T.  HABTLBT. 

(Supreme  Court,  Appellate  Division,  First  D^artme&t   Janoary  1900l) 

Bbokehs— CoHHisBiON  FOR  Salb  ot  Rbai.  Ebtatb— Etidbkos. 

Plaintiff  sought  to  recover  commission  for  a  sale  of  real  estate.  Defend- 
ant bad  stated  that  he  would  not  take  less  than  985,000  for  his  pnperty. 
and  that  it  was  25  feet  wide.  He  was  not  at  the  time  seeking  to  sell  It, 
but  plaintiff  was  seeking  to  purchase  It  from  him.  Plaintiff  later  found  a. 
purchasN  for  the  i^vmises  at  ;(tj&,000,  who,  on  finding  Uiat  they  wwe  in 
fact  only  24  feet  7%  Inches  wide,  refused  to  pay  the  price  named.  The 
proiwrty  had  been  referred  to  by  street  jiumber  In  the  agreements  con- 
cerning It.  There  was  evidence  that  In  the  preliminary  conversation  de- 
fendant had  not  been  understood  to  make  an  exact  represmtation  aa  to 
the  dlmenalons  of  his  lot.  field,  plaintiff  was  not  entitled  to  recOTer. 

Appeal  from  trial  term,  New  York  county. 

Action  by  C.  H.  Diamond  &  Co.  against  Marcellus  Hartley.  From 
a  judgment  for  defendant,  plaintiff  appeals.  AlHrmed. 

Argued  before  VAi?  BRUNT,  P.  J.,  and  RUMSBY,  PATTERSON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

William  O.  Breed,  for  appellant. 
Paul  D.  Cravath,  for  respondent. 

INGRAHAM,  J.  Upon  the  former  trial  of  this  case  the  plaintiff 
had  a  judgment,  which  was  reversed  on  appeal  by  this  court  in 
the  Second  department  (55  N.  Y.  Supp.  994);  and  it  was  there  heW 
that  the  plaintiff  had  failed  to  prove  facts  entitling  him  to  a  re- 
covery, and  that  the  complaint  should  have  been  dismissed.  The 
conclusion  to  which  the  court  arrived  is  stated  in  the  opinion  as 
follows:  • 

"The  law  of  this  case  seems  to  be  well  settied.  The  plaintiff  must  be  able 
to  establish  that  It  hu  produced  a  party  able  and  wUllng  to  take  the  prop&ty 
offered  by  ihe  defendant  at  the  defendantfs  own  terms;  and,  to  do  this.  It 
must  show  that  the  parties  to  the  transaction  have  reached  an  enforceable 
agreement  as  between  themselves.  The  defendant  authorized  the  plaintiff  to 
sell  a  certain  piece  of  property  at  a  given  price.  The  plaintiff  has  failed  to 
produce  a  party  who  Is  willing  and  able  to  take  this  property  upon  the  terms 
prescribed  by  the  defeodaut,  and  it  has  not  earned  the  commission  which  It 
seeks  to  recover." 

As  that  is  the  law  of  this  case,  which  we  accept  without  qaeft- 
Cion,  the  only  subject  before  us  is  whether  the  plaintiff  has  proved 
facts  in  addition  to  those  proved  upon  the  former  trial  which  entitle 
him  to  a  different  result.   A  comparison  of  the  statement  of  facts 

in  the  opinion  upon  the  former  appeal  with  the  evidence  upon  this 
appeal  fails  to  show  any  substantial  difference  in  the  case  as  now 
presented.  The  defendant  was  the  owner  of  a  piece  of  proper^ 
{No.  17  West  Thirtieth  street),  and  an  employ^  of  the  plaintiff  w«it 
to  the  defendant  and  asked  if  his  house  was  for  sale,  and,  if  so,  at 
what  price.  The  plaintifTs  statement  of  the  interview  is  as  follows: 


Digitized  by 


"I  was  ushered  In  to  see  Mr.  Hartley,  and  I  .asked  him  If  he  desired  to  sell 
ills  property.  No.  17  West  30th  street  He  said  he  would  sell  same  at  a  price. 
I  asked  him  it  he  would  entertain  an  offer  of  $7S,000.  He  said,  *No,  sir,'  he 
would  not  sell  for  anything  less  than  $85,000.  *  *  *  I  also  asked  blm  the 
size  of  hla  property.  He  said.  *It  la  26  feet  front*  The  exact  depth  he  did  not 
know,  but  said  I  could  refer  to  the  dty  atlas." 

It  is  not  diapnted  that  the  plaintiil  failed  to  prjocnre  a  castomer 
ready  and  willing  to  purchase  the  hoase  No.  17  West  Thirtietii 
street  at  the  price  named  and  upon  the  terms  imposed  by  the  de- 
fendaqt.  He  claims  that  he  did  procure  a  person  who  was  ready  and 
willing  to  purchase  the  premises,  if  they  had  been  25  feet  wide, 
at  the  price  that  the  defendant  finally  agreed  to  talie.  The  prem- 
ises, however,  were  not  25  feet  wide,  but  24  feet  7^  inches,  and 
the  purchaser  'produced  by  the  plaintiff  refused  to  purchase  the 
pcogerty  at  the  price  named.  The  plaintiff's  contention  seems  to  be 
that  because  the  defradant,  in  answer  to  the  plaintiff's  request  as  to 
the  dimensions,  stated  that  the  same  was  25  feet  wide,  the  defend- 
ant became  liable  to  pay  him  commissions  when  be  produced  a 
person  who  was  willing  to  purchase  if  it  had  been  26  feet  wide.  It 
is  difficult  to  see,  however,  upon  what  principle  such  a  liability  was 
imposed  upon  the  defendant.  He  was  not  seeliing  to  sell  his  property. 
The  plaintiff  was  seelcing  to  purchase  it  from  him.  He  was  asked 
if  he  would  sell  his  property,  No.  17  West  Hiirtieth  street.  He  agreed 
to  sell,  naming  a  price.  It  was  the  particular  property  as  it  existed, 
upon  which  was  a  building,  and  the  boundaries  of  which  could  be 
ascertained  by  inspection,  that  the  defendant  was  asked  if  he  would 
sell,  and  expressed  his  willingness  to  sell.  His  statement  to  the 
plaintiff  that  the  property  was  of  a  certain  width,  in  which  he  made  a 
trifling  mistake  of  a  few  inches  in  the  dimensious,  could  not  impose 
upon  him  a  liability  for  commissions.  He  did  not  warrant  the  prop- 
erty to  be  of  those  dimensions.  There  was  nothing  to  lead  him  to 
suppose  when  he  made  that  statement — acting,  as  it  is  evident  he  was, 
in  entire  good  faith,  supposing  himself  to  be  entitled  to  ^  feet — ^that 
the  plaintiff  would  accept  his  statement  as  an  accurate  measurement, 
and  base  an  express  contract  to  purchase  upon  such  a  description. 
What  the  plaintiff  went  to  buy,  and  what  the  defendant  authorized 
him  to  sell,  was  the  house  No.  17  West  Thirtieth  street,  as  it  stood; 
and  for  that  house,  as  it  stood,  these  plaintiffs  have  never  procured 
a  purchaser  wilting  to  purchase  upon  the  defendant's  terms.  There 
was  here  no  suspicion  of  fraud  or  intended  misrepresentation.  The 
person,  when  asked  to  sell  his  property,  upon  inquiry  as  to  its  di- 
mensions, gave  the  size  of  the  plot  called  for  by  the  deed  conveying 
the  property  to  him,  without  being  informed  that  the  statement  was 
to  be  n^  for  any  particular  purpose.  It  is  quite  clear  that  the  plain- 
tiff's representative  did  not  consider  that  the  defendant  was  making 
any  exact  representation  as  to  the  size  of  his  lot;  for,  in  the  contract 
that  he  preiMired  for  the  defendant  to  execute,  the  property  is  de- 
scribed as  "the  lot  of  land,  with  the  building  thereon,  situate  in  the 
ci^  of  New  York,  and  known  as  No.  17  West  30th  street,  and 
more  particularly  bounded  and  described  as  follows,"  etc.,  and  then, 
after  describing  the  lot  by  metes  and  bounds,  adding,  '^e  said  sizes 
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and  dimensiODB  being  the  samej  more  or  less."  It  is  sufficient,  how* 

ever,  to  say,  without  further  discussion,  that  the  case  presented  npon 
this  trial  does  not  substantially  differ  from  that  presented  to  the 
appellate  division  upon  the  former  appeal,  and  that  under  the  de- 
cision upon  that  appeal  the  plaintiff  had  failed  to  prove  facts  entitling 
him  to  the  commissions,  and  the  court  below  was  right  in  dismisBing 
the  complaint. 

It  follows  that  the  judgment  appealed  from  was  right,  and  shoold 
be  affirmed,  with  costs.  All  concur. 

VAm  BEUNT,  P.  J.  I  concur  upon  the  ground  that  the  case  now 
does  not  substantially  differ  from  what  it  was  when  presented  to  the 
Second  department  ' 


(44  App.  Dir.  00.) 

PABRAGA  V.  RIBON  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.   October  13,  189©.) 

Novation— Sec  uniNo  Debt  or  TurRD  Person— Acceptance. 

A.,  being  in  need  of  funds  to  construct  a  railroad,  contracted  with  B- 
wbereby  the  latter  was  to  guaranty  credits  given  by  C.  and  others,  and  ac- 
cept a  mortgage  on  the  road,  which  was  to  remain  in  force  until  the  cred- 
its were  discharged.  In  the  mortgage  B.  agreed  to  pay  the  credits, 
and,  after  payments  of  the  total  indebtedness,  was  to  have  a  half  interes; 
in  the  proceeds  of  the  mad,  which  was  to  be  transferred  to  a  conipany 
to  be  organized.  A  later  agreement  authorised  the  Immediate  fonnatloa 
of  the  company  to  which  the  railroad  was  to  be  transferred,  and  provided 
that,  when  organized  and  the  property  transferred  to  It,  the  mortgage 
should  be  canceled.  Before  the  transfer  was  complete,  C,  baving  first 
learned  of  the  arrangement  to  Issue  stock  In  the  new  company  to  him  for 
his  debt,  wrote  B.,  refusing  to  accept  It,  and  demanding  his  debt,  saying: 
"You  agreed  to  pay  certain  credits,  among  which  was  indnded  my  loan. 
Tou  tiave  paid  all  these.  The  only  one  unpaid  Is  mine.  *  «  •  You  will 
notice  my  demand  for  payment  of  capital  and  Interest  Is  In  order.**  ReM, 
tbat  this  was  an  acceptance  of  B.'s  promise  to  pay  C,  on  consideration,  tbe 
debt  of  A.,  which  was  therefore  not  iffected  by  the  subsequent  cancrilatiiHt 
of  tbe  mortgage  without  C's  consent. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Charles  Fredericlc  Farraga  against  Tomas  O.  Bibon  and 
imother,  as  surviving  members  of  the  firm  of  Bibon,  Castro  &  Oo^ 
Impleaded,  etc.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

The  following  is  the  opinion  of  the  referee  (HAMILTON  ODELL): 
"In  this  action  the  plaintiflF  si^eks  to  recover  of  the  defendants  tbe  sum  of 
$15,0(X)  loaned  by  him  to  Francisco  J.  Cisneroa.  in  February,  1884.  and  which 
he  alleges  the  firm  of  Ribon,  C^tro  &  Co.,  of  which  the  defendants  are  tbe 
surviving  members,  'for  a  valuable  consideration,  undertooli,  promised,  and 
agreed  to  pay.'  Clsneros  was  engaged  In  the  construction  of  the  La  Dorada 
Railroad  under  a  concession  granted  to  him  by  the  United  States  of  Colombia. 
Being  in  need  of  funds,  be  obtained  loans  from  various  patties,  Indoding 
Munoz,  Esprlella  &  Co.,  D.  De  Castro  &  Co.,  and  the  plaintiff.  On  tlM  30th 
of  August,  1S83,  he  entered  Into  a  contract  with  the  firm  of  RIbon,  Castro  Jk 
Co..  of  Paris,  by  which  said  firm  agreed  to  guaranty  for  the  term  of  two  yean 
credits  which  Clsneros  might  obtain  in  London  to  the  amount  of  £44,000.  In 
the  said  contract  it  was  declared  by  Cisneroa  that  tbe  railroad  enterinlae  ta 
Incnmbered,  or  will  be  ao  at  the  time  of  perfecting  the  prearat  contract,'  to 
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the  extent  of  £20,000.  Inclnaiiiff  £3,000  In  tavoT  of  tbe  plaintiff,  and  that,  "with 
this  exception,'  the  entize  undertaking,  with  Its  annexes  and  dependencies,  and 
all  rights  acquired  or  that  might  be  acquired  hy  Olsneros  nnder  contracts  with 
the  United  States  of  Colombia  and  the  sovereign  state  of  ToUma  for  the  con- 
struction of  said  railroad  and  tbe  bridge  over  the  Magclalena  river,  etc.,  're- 
main affected  to  tbe  payment  to  Bihon,  Sastro  &  Co.  of  the  advances  Tfhlch 
they  make  In  moneys  and  of  the  guaranties  which  they  may  give  for  credits; 
*  *  *  Clsneros  remaining  under  obligation  to  make  out  a  legal  mortgage, 
with  all  the  formalities  required  by  law,  as  soon  as  Blbon,  Castro  &  Co.  de- 
maud  it;'  and  It  was  agreed  that  such  mortgage  should  be  kept  In  force  until 
Rlbon,  Castro  &  Co.  should  be  covered  'In  full  of  their  advances,  guaranties. 
Interests,  expenses,  and  commlssUms  whidi  may  be  owed  to  them,  or  for 
which  they  may  be  respMuible,  tor  acccnmt  of  said  railroad  and  bridge.*  By 
other  provisions  of  the  contract,  Blbon,  Castro  ft  Co.  were  to  act  as  the  agents 
of  Clsneros  in  Europe  and  tbe  United  States  in  all  matters  relating  to  said 
railroad  and  bridge,  with  unrestricted  powers.  An  agency  was  to  be  estab- 
lisbed  in  Honda,  in  the  state  of  Tolima,  which  should  obey  Rlbon,  Castro  &  Co.*8 
Instructions  In  the  management  of  the  road;  and  Clsueroa  agreed  to  obtain 
from  the  national  government  permission  to  transfer  to  Bllxtn,  Castro  &  Co. 
tbe  contract  for  the  construction  of  tbe  road  and  bridge.  On  the  2d  of  October, 
1S84.  a  further  agreement  was  made  at  Honda,  In  Tolima,  between  Clsneros 
and  Blbon,  Castro  Sc  Co.,  in  which  It  was  recited  that,  by  the  said  contract  of 
August  20.  188S,  Blbon,  Castro  &  Co.  had  bound  themselves  to  guaranty  and 
cover  the  credits  given  to  Clsneros  in  London  and  New  Tork,  and  that  such 
credits,  Indodlng  those  represented  D.  De  Castro  &  Co.,  Munoz,  E^priella 
A  Co..  and  Parraga  (the  plaintiff),  amounted  to  £67,125,  and  that  asneros 
needed  an  additional  amount  of  $280,000  to  finish  tbe  railroad  to  the  Huma- 
deras,  which  sum  Blbon,  Castro  &  Co.  had  offered  to  advance  'under  tbe  same 
condlticms  as  the  amount  (£67,125)  mentioned  in  the  previous  article;  that  Is, 
upon  the  mortgage  of  the  said  La  Dorada  railroad.'  The  fourth  article  of 
the  agreement  is  as  follows:  *That,  as  a  ccmsequence  of  th6  present  deed, 
Clsneros  acknowledges  himself  the  debtor  of  Messrs.  Blbon,  Oastro  &  Co..  of 
Paris,  In  the  following  sums:  The  amount  of  £67,125  sterilng,  mentioned  In  the 
first  of  these  depositions,  and  the  amount  of  ¥289.000.  mentioned  in  the  second  of 
these  depositions;  each  of  said  amounts  to  constitute  a  net  credit  in  such  mcmey 
or  currency  as  h^ln  expressed.  As  security  of  these  credits,  Clsneros  constitutes 
and  makes  first  mortgage  especially  and  expressly  in  favor  of  tbe  aforesaid  par- 
ties upon  tbe  La  Dorada  Bailroad  and  bridge  on  the  Magdalena  river.  *  *  « 
Said  mortgage  shall  remain  In  force  until  tbe  full  pa.vment  of  the  credits  re- 
ferred to  abore,  of  which  Clsneros  Is  the  debtor  to  Blbon,  Castro  &  Co.,  with 
interest  at  tbe  rate  of  10  per  cent,  per  annum.'  It  was  further  provided  that 
as  compensation  for  the  loans  made  and  services  rendered  and  risks  incurred 
by  Blbon,  Castro  &  Co.,  besides  being  reimbursed  all  moneys  advanced  by  them 
and  Interest  and  commissions,  they  should  be  entitled  to  one-half  of  the  net 
profits  of  the  enterprise  until  the  property  should  be  transferred  to  a  com- 
pany to  be  organized.  Rlbon,  Castro  &  Co.  expressly  agreed,  among  other 
things,  'to  pay  up  whoUy  the  credits  of  £67,125  sterling,  luiid  to  Clsneros  in 
London  and  New  Tork.'  It  was  also  mutually  agreed  that  after  payment  of 
the  sums  advanced  by  Blbon.  Oastro  ft  Co.,  with  Interest  at  tea  per  cent  per 
ananm,  all  profits  that  might  be  obtained  by  roison  of  tbe  proceeds  of  the  rail- 
road, sale  of  Shares,  mortgage  bonds,  obligations  of  the  company,  and  other 
similar  property  should  be  equally  dlrlded  between  them  and  Clsoeros;  and 
further  as  follows:  *In  consequence.  Independent  of  Rlbon,  Castro  ft  Co.'s 
claim  against  the  Ia  Dorada  Railroad  Company,  the  said  railroad  belongs,  not 
only  as  far  as  the  portlMi  thus  far  constructed  Is  concerned,  but  to  that  wblcb 
shall  be  hereafter  constmcted.  within  the  bounds  assigned  to  this  work  on  the 
contracts  of  Jime  7  and  14,  1881,  entered  Into  by  Francisco  J.  Clsneros  with 
the  government  of  tbe  sovereign  state  of  Tolima  first,  with  that  of  the  United 
States  of  Colombia  secondly,  to  the  said  Clnieros  and  Rlbon.  Castro  ft  Co.. 
in  equal  parts.*  This  Instrument  has  been  referred  to  by  counsel  as  the  'Honda 
Mortgage.*  It  is  certainly  a  mortgage,  but  It  Is  a  good  deal  more.  By  It. 
Slbcm,  Oastro  ft  Co.  not  only  obtained  security  tor  their  advances,  gnarantles, 
Interest,  and  commissions,  but  they  also  acquired  an  equal  interest  with  Cis- 
«1  N.T.8.-«B 
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neroB  In  the  entire  La  Dorada  enterprise.  The  agreement  was  that  the  putlea 
'will  divide  In  equal  parts  the  price  that  they  may  obtain  for  the  rallrosd, 
after  deducting  the  sum  which  under  thle  deed  la  owed  to  Blbon,  Castro  k 
Oo/  This  was  the  consideration,  or  put  of  die  c«uldetatl(ni,  for  Bibrai,  Cutzo 
&  Go.*s  agreement  to  'pay  up  wholly*  the  debt  due  from  GiBneros  to  Farr^a,— 
part  of  the  £67,125.  It  is  therefore  the  case  of  a  promise  made  by  the  defend- 
ant upon  a  Talid  consideration  to  a  third  person  for  the  plaintiff's  benefit' 
and  upon  such  a  promise  the  plaintiff  can  maintain  an  action,  althoi^h  he  was 
not  privy  to  the  contract  or  the  consideration.  Clark  v.  Howard,  150  N.  Y. 
238.  44  N.  E.  695.  But  the  learned  counsel  for  the  defendants  Insist  that,  even 
If  Blbon,  Castro  &  Co.  did  assume  and  promise  to  pay  the  plaintiff's  loan  to 
Clsneros,  the  plalntlfr  has  no  cause  of  action  against  them  upon  their  pnunise. 
because  It  was  not  accepted  by  him  befoie  (as  oonnsel  claims)  it  was  In  ^eet 
abrogated  by  other  agreements  made  between  RIbon.  Castro  &  Co.  and  Clsaew. 
In  January  and  March,  1888.  He  says:  'Whether  the  law  of  New  York,  or 
that  of  France,  or  that  of  Oolomfata  be  applied  fs  Immaterial;  all  require  an 
acceptance  before  a  revocation  of  the  promise.*  As  I  understand  the  agreement 
of  January  3,  18SS,  U:  was  not  intended  to  supersede,  and  did  not  operate  as  s 
revocation  of,  tlie  Honda  mortgage.  It  recited  that  It  was  'expedient  to  give 
Immediate  compliance'  to  the  clause  In  the  Honda  mortgage  relating  to  the 
formation  of  a  stock  company  which  should  receive  a  transfer  of  the  La  Dorada 
property,  and  provided  for  the  orsanlzation  of  such  a  company,  declaring  tbe 
amount  of  Its  capital,  and  the  character  of  tts  stock,  and  dlrectlns  tbe  nuumo' 
In  which  the  stock  should  be  distributed.  It  also  provided  that.  *afl  soon  as  the 
company  shall  be  organized  and  the  enteriH^se  shall  be  transferred  to  It,  and 
the  shares  shall  have  been  delivered  to  the  shareholders,  the  mortgage  that 
there  Is  now  upon  the  enterprise  In  favor  of  Rlt>on,  Castro  &  Co.  shall  be  can- 
celed.' This  January  agre«nent  was  modified  in  some  particulars  by  the  agree- 
ment of  March  10,  1888.  The  time  for  organising  the  company  was  ext«ided; 
tbe  amount  of  Its  capital  was  reduced;  changes  were  made  ia  the  allotmeot 
or  dlstdbution  'of  the  shares;  and  It  was  expressly  declared  that  if  the  organ- 
ization of  the  company  should  be  prevented,  or  If  any  legal  action  should  he 
taken  to  prevent  the  transfer  to  It  of  the  lia  Dorada  enterprise,  then  *tbe  agree- 
ment of  January  3d  last  does  not  change  In  any  manner  whatsoever  tbe  oUl- 
gatlons  and  rights  that  the  contracting  parties  had  at  the  time  of  Its  eeletva- 
tloD,  and  that  tbe  contract  registered  in  the  city  of  Honda,  dated  October  2. 
18S4,  as  also  the  agreement  additional  to  said  contract  made  In  Bogota  on  the 
5tb  of  the  same  October,  1884,  will  be  sotislstent  In  all  reqiects.*  Tbe  proofi 
show  that  the  company  was  organized  about  tbe  16tb  of  AprlV  1888,  and  thai 
the  railroad  property  was  transferred  to  It  In  September  following,  and  that 
some  of  the  eto<^  was  issued,  bat  when  or  to  what  amount  does  not  appear. 
On  the  12tli  of  September,  1^8,  a  further  agreement  was  execnted.  to  irtildi 
Clsneros,  Joe«  G.  Rlbon  (who  had  succeeded  to  all  tbe  rights  and  Interests  <tf 
Ribon,  Castro  A  Co.),  Raf&el  O.  Rlbon.  as  liquidator  of  D.  I>e  Castro  A  Co. 
imder  dissolution  agreement  of  December  27. 1887.  and  the  La  Dorada  Railroad 
Company,  Limited,  were  parties,  and  by  which  Clsneros  and  Joa6  G.  Blboo 
'sold,  assigned,  and  transferred  the  property  aud  other  rights  which  tbe  said 
vendors  possess  in  tbe  enterprise  of  La  Dorada  to  the  company  called  thp 
Dorada  Railroad  Company,  Limited.*  and  in  which  It  is  declared  that,  inasmocb 
as  such  transfer  is  effected  by  the  present  Instramoftt,'  thertfore  the  HMida 
mortgage  of  October  2,  1884.  In  favor  of  Ribon,  Castio  A  Ca,  Is  caneded.  and 
made  nun  and  void  and  wlthont  effect 

"Assuming  that  this  provlsfon  of  the  September  ^n^eement  was  effectual  to 
annul  and  terminate  the  Honda  mortgage,  as  between  the  parties,  it  did  not 
In  my  opinion,  discharge,  or  in  any  manner  affect  the  defendants'  liabiUty  to 
the  plaintiff  upon  their  covenant  to  pay  the  money  loaned  by  him  to  dsnous. 
The  plaintiff's  testimony  is  that  he  was  not  informed  of  the  terms  of  the  agrw- 
ment  of  August  20,  1883,  or  the  Honda  mortgage,  until  In  April  or  May,  1S8S. 
although  he  had  prior  knowledge  of  the  fact  that  some  contract  had  been  ex- 
ecuted between  Clsneros  and  Rlbon,  Castro  A  Co.  by  which  In  some  way  Ue 
loan  to  Glsn^vs  was  secured.  When,  soon  after  its  amcation,  be  was  lofomed 
of  the  January,  1888,  agreement,  be  wrote  pranptly  to  JoaC  O.  Blbfm.  olijeef- 
Ing  .t«  tte  provision  made  for  him  In  shaiea  of  ttaa  oontcnaplated  La  Docaft 
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Oompuij,  and  sajlng  that  mch  provialaii  was  not 
terms  of  his  loan,  *B0  that  under  no  circumstances  cai  1 
R.  R-  In  payment  of  that  debt,'  and  In  closing  said: 
tbat  you  will  not  count  me  among  the  future  sbarehc  I 
In  organizing  tbe  Oo.  kindly  make  such  arrangem^t 
celTlng,  with  little  delay,  the  money  due  me.'    On  Au  : 
wrote  Mr.  Rlhon.  saying  that  he  had  not  been  able  to  i 
as  Cisneros  had  referred  him  to  Rlbon  for  payment  ol  I 
be  (Rlbon)  had  told  bim  that  he  (the  plalnttff)  held  the  i 
tbe  railroad  that  Btbon,  as  successor  and  liquidator  of  I  I 
'Snt  now,*  he  said,  that  I  am  In  possession  of  all  ti 
deed  of  mortgage,  which  had  never  been  communlce  ; 
bave  a  clear  Idea  of  my  position.*    He  then  referred  to  : 
20tb,  by  whldi,  he  said,  'you  agreed  to  pa;  certain  >  i 
which  was  included  my  loan.   Tou  have  paid  all  these 
Is  mine.   By  tbe  deed  of  mortgage  of  October,  1SS4,  ; 
to  pay  me  In  full.   Please  read  this  docnment,  and  y  i 
demand  for  payment  of  capital  and  Interest  la  In  ord 
me.  was  a  idalo  and  positive  acceptance  and  adoption  t 
defendants'  covenant  to  pay  contained  In  the  Honda  n  i 
that  covenant  became  Irrevocable  without  his  coneen 
117  N.  T.  257,  22  N.  B.  766,  6  L.  R.  A.  610.    It  was  no  , 
the  agreement  of  September  12th. 

"It  IB  further  argued,  on  behalf  of  the  defendants,  : 
In  favor  of  the  plaintiff  was  assumed  by  them,  It  was  i 
(erred  to  In  the  complaint,  but  a  smn  doe  at  a  dltterE  i 
different  rate  of  Interest;  that  the  Honda  mortgage  wa 
eontrlbntors  to  the  La  Dorsda  enterprise;  and  that  1 1 
Ribmi.  Castro  &  Co.  was  to  hold  the  p'xiperty,  and  distr  t 
hty  among  all  parties  Interested,  which  they  have  done 
taaa  acquiesced  In  the  disposition  of  the  railroad  prop  ! 
shares  allotted  to  him,  and  thus  abandoned  any  rights  i 
personally.  The  facts  of  the  case  do  not  support  elthi : 
Tbe  plaintUI  is  entitled  to  judgment  tor  the  sum  clalme  1 

Argaed  before  VAN  BRUNT,  P.  J.,  and  BAJ ! 
mm,  PATTERSON,  and  IKGRAHAM,  JJ. 

C.  C.  Beaman,  for  appellants. 
E.  B.  Hill,  for  respondent. 

FEB  CURIAU.  Judgment  affirmed,  with  c: 
referee. 


(20  Misc.  Hep.  428.) 

ONONDAGA  NATION  et  al.  T.  THACI 

(Supreme  Court,  Special  Term,  Onondaga  Coun^. 

L  Ik  DURS— Historical  RKiiics— Equitable  Action  to 
Where  wampum  belts  had  been  used  by  a  leagui 
commeinorate  Important  events,  and  served  them  aii 
atlng  tbe  hlstorr  of  their  race,  socb  property,  being  < 
Interest,  the  loss  of  which  cannot  be  compensated  t^ 
may  be  recovered,  from  persons  claimed  to  be  wr 
thereof,  by  a  suit  In  eqni^. 
lb  Buck— Dbhand. 

Where  the  main  object  of  a  suit  In  equity  brong 
recover  possession  of  wampum  belts,  claimed  to  t>e 
an  Indian  league,  and  alleged  to  have  been  sold  b; 
In  violation  of  his  duties,  and  afterwards  purchasec 
good  faith,  for  an  adeqaate  consideration,  fnnn  tl 
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demand  upon  the  defendant  for  their  delirery  was  a  necessary  prereqi^te 
to  the  action. 

8.  Samb— IiiDiAK  Tribe— Capacity  to  Sde. 

A  ault  cannot  be  maintained  by  and  la  the  name  ot  an  Indian  tribe.  In 
relation  to  tribal  rigbta,  without  express  statutory  anthorlty. 

4.  Same — Ihditidualb. 

Under  Lawa  1892,  c.  679.  §S  2,  5,  making  Indians  liable  on  their  contracts, 
and  proN'^Idlng  that  any  "right  of  action,  jurisdiction  of  which  Is  not  cMh 
ferred  upon  a  peacemakers'  court,  may  be  •  •  ♦  enforced  in  any 
court  of  the  state,  the  same  as  if  all  the  parties  were  dtlEens,"  Individnal 
Indians  hare  capacity  to  sue  In  the  state  courts,  ezc^t  aa  pravlded  In 
such  act. 

5.  Etidbkcb—Hbarsat— Historical  Writihob. 

Historical  writings,  based  on  hearsay  and  tradition  relating  to  an  Indian 
league  and  the  tribes  composing  it,  their  goTOrnment,  laws,  customs,  etc. 
were  cwnpetent  evidence  on  an  Issne  whether  wanyimn  belts  ot  the  lengn? 
were  historical  emblems,  and  whether  their  sate  by  the  wampnm  lEvvper 
was  in  violation  of  his  duties. 

1  Indians^Pbrsokal  Property. 

Where  wampum  belts  used  as  historical  emblems  by  an  Indian  league 
were  left  in  the  possession  of  the  "wampum  keeper"  of  the  league,  upon 
Its  dissolution,  after  which  the  tribes  composing  It  ceased  to  treat  them  as 
property,  and  acquiesced  in  bis  possession  of  them  as  Indirldual  owner  for 
a  long  time,  they  became  mere  cnrlosltles  and  relics,  which  he  conld  sell, 
and  hence  could  not  be  recovered  In  an  action  against  the  puidiaaer, 
brought  by  individual  ludlaus  belonging  to  one  of  such  tribes. 

Action  by  the  Onondaga  Nation  and  others  against  John  Bojd 
Thacher  to  recover  possession  of  wampum  belts  obtained  by  de- 
fendant through  intermediate  transfer  from  an  Onondaga  Indian. 
Dismissed. : 

E.  W.  Paige,  for  plaintiffs. 

John  A.  Delehanty,  for  defendant 

HISCOCK,  J.  The  object  of  this  action,  in  brief,  is  to  have  it  ad- 
judicated that  the  Indian  league  of  Five  Nations,  composed  of  the 
Onondagas,  Oneidas,  Mohawks,  Senecas,  and  C^ugas,  and  after- 
wards made  Six  Nations  by  the  addition  of  the  Tuscaroras,  used 
wampom  belts  to  commemorate  important  events;  that  these  belts, 
by  an  association  of  ideas  with  them,  served  the  purpose  of  a  his- 
tory; that  there  was  an  official  of  the  league  known  as  "wampum 
keepHBr,"  whose  duty  it  was  to  preserve  the  wampums,  and  upon 
proper  occasions  to  expound  their  meaning  and  signification;  that 
the  Onondaga  Indian,  from  whom  defendanfs  assignors  obtained 
the  wampums  in  suit,  had  possession  of  them  as  auch  wampnm 
keeper;  that  such  sale  by  him  was  unauthorized;  and  that,  the 
property  having  a  peculiar  and  special  interest  not  to  be  measured 
by  money  damages,  this  action  may  be  maintained  in  behalf  of  the 
Indian  nations  in  question  to,  in  effect,  recover  their  possession. 

The  right  of  plaintiffs  to  maintain  this  action  is  questioned  npon 
many  grounds,  involving  both  the  merits  of  their  claim  and  techni- 
cal features  of  the  action. 

It  was  not  claimed  npon  the  trial,  and  is  not  now  by  defendant's 
brief,  that  equity  has  not  jurisdiction  of  such  an  action,  and  might 
not,  upon  proper  facts,  render  a  judgment  such  as  is  sought  here, 
and  the  authorities  cited  by  plaintiffs'  counsel  sustain  his  conten- 
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tion  that  it  has  such  jurisdiction.  Dake  of  Someraet  t.  Cookson^  3 
P.  Wms.  390;  Pubcj  v.  Pusey,  1  Vern.  273;  Fells  t.  Bead,  3  Ves. 
70;  Lloyd  v.  Loaring,  6  Ves.  773;  Earl  of  Macclesfield  v,  Davis,  3 
Ves.  &  B.  16. 

It  is,  however,  urged  that  a  demand  upon  defendant  for  the  de- 
livery of  the  belts  was  a  necessary  prerequisite  to  the  action.  I 
think  that  view  was  right  in  this  case,  and  that  no  sufficient  one 
was  proTed.  In  tact,  my  attention  is  called  to  none  at  all,  and  the 
argnment  of  plaintiffs'  counsel  is  that  none  was  neceE»ary. 

Defendant  purchased  the  belts  for  fSOO,  which  certainly,  !n  view 
of  the  prices  paid  by  others  for  these  and  other  ones,  was  not  sus- 
piciously low.  There  is  nothing  to  impugn  his  good  faith.  On  the 
contrary,  he  was  induced  by  others,  as  a  matter  of  public  spirit, 
to  make  this  purchase,  with  his  own  funds,  to  help  the  Indian  ex- 
hibit, at  Chicago,  there  being  no  public  moneys  available  for  that 
purpose.  Accepting  for  the  present  plaintiffs'  version  of  the  char- 
acter of  these  belts,  and  of  their  original  cnstody  by  the  Indian  who 
sold  them,  defendant  was  not.  in  my  opinion,  chargeable  with  no- 
tice or  knowledge  thereof  at  the  time  of  his  purchase.  He  was  a 
purchaser  in  good  faith  and  for  value,  and  was  entitled  to  the  ben- 
efit of  a  demand  before  action  was  brought  against  him.  A  prior 
demand  might  not  be  essential  to  some  of  the  details  of  plaintiffs' 
prayer  for  relief,  as  that  defendant  be  restrained  from  defacing  or 
parting  with  the  property,  etc  But  the  substantial  object  of  the 
action  is  to  take  from  defendant  the  possession  of  the  wampums. 
None  of  the  cases  cited  by  plaintiffs'  counsel  are  authority  for  dis- 
pensing with  such  demand.  In  Pattison  v.  Skillman,  34  N.  J.  Eq. 
344,  although  that  question  was  not  discussed,  it  would  appear  that 
there  had  been  a  refusal  to  deliver  the  chattels  after  demand.  The 
same  is  true  of  Fells  v.  Bead,  3  Ves.  70.  And  in  many  of  the  other 
cases  cited  by  him  it  appears  that  the  detention  of  the  property 
sought  was  wrongful  in  its  very  inception,  and  in  known  defiance 
of  the  rights  of  those  seeking  it  I  see  no  reason  why  defendant 
in  this  action  should  not  have  the  benefit  of  the  same  preliminary 
opportunity  to  voluntarily  relinquish  his  possession,  after  notice  of 
plaintiffs'  claims,  to  whidi  he  would  have  been  entitled  before  ao 
action  at  law.  Hovey  v.  Bromley,  85  Hun.  540,  33  N.  T.  Supp.  400; 
Gillet  V.  Roberts,  57  N.  T.  28. 

In  addition  to  the  plaintiffs  originally  named  in  this  action  by 
order  made  upon  the  trial,  the  following  persons  were  brought  in, 
and  by  appropriate  allegations  made  parties  plaintiff,  viz.:  8ho- 
heh-do-nah,  an  Onondaga  Indian;  Ha-on-wengo-wenle,  an  Onondaga 
Indian;  Jarvis  Farmer,  an  Onondaga  Indian;  Ho-do-eh-go-ah,  a 
Seneca  Indian;  Ha-ja-ah-gwysh,  a  Cayuga  Indian;  and  the  Univer- 
sity of  the  State  of  New  York.  It  is  insisted  that  none  of  the  plain- 
tiffs original  or  subsequently  added  can  maintain  this  action.  So 
far  as  the  University  of  the  State  of  New  York  is  concerned,  this 
objection  is  addressed  to  its  want  of  legal  interest;  in  the  case  of 
the  others,  it  is  bused  upon  an  alleged  lack  of  legal  status  to  main- 
tain any  suit  in  this  court. 

Evidence  was  given  of  a  purported  transfer  by  certain  alleged 
chiefs  of  the  Onondaga  Indians  to  the  University  of  the  State  of 
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York  of  the  wampams  in  tnit;  also  of  certain  proceedings  np- 
<m  the  part  of  the  same  chiefs  which  purported  to  **rai8e  ap"  snch 
'vntversity  as  Wampum  keeper,"  and  thereby  entitle  it  to  the  pos- 
-session  of  the  wampams.  The  complaint  is  not  framed  for  a  re- 
'Covery  npon  the  theory  of  a  sale  of  1±ie  wampnms  to  said  plaintlffa 
in  fact,  such  claim  would  be  diametrically  opposed  to  the  plain- 
tiffs' theory  of  the  action,  that  such  wampams  were  the  property 
■of  the  Six  Nations,  and  could  not  be  bargained  and  sold.  Neither 
lias  plaintiffs'  counsel,  by  his  closing  brief  and  argument,  at  all 
.pressed  the  other  branch  of  the  claim,  that  said  university  had  be- 
come interested  as  wampum  keeper.  Independent  of  defendanfs 
-contention,  that  such  duties  would  be  quite  outside  of  those  tot 
which  said  university  is  supposed  to  have  been  organized,  there 
■«eem  to  me  to  be  difflculties  with  the  claim  from  the  Indians*  stand- 
paint.  In  the  light  of  all  the  traditions,  not  to  say  romance,  which 
%aTe  been  woven  into  this  subject  of  Indian  history,  the  idea  eeeme 
•omewhat  incongruous  of  the  University  of  the  State  of  New  YoHe 
-as  the  final  successor  in  a  line  of  red-skinned  and  pagan  wampum 
leeepers,  reaching  back  beyond  the  days  when  Hendrik  Hudson 
■ailed  up  the  North  river.  Tested,  also,  by  the  somewhat  rigid. 
«iid  entirely  nnroraantic  rules  of  legal  titie,  I  am  unable  to  find 
«affi<dent  proof  that  the  proceedings  taken  by  the  Onondaga  In- 
4ians  were  sufficient  to  confer  the  position  of  wampum  keeper,  aa- 
snming  that  there  is  such  a  one.  This  view  limits  the  right  of  re- 
covery, if  any,  to  the  Indian  plaintiffs,  and  leads  to  a  consideration 
of  the  objections  urged  by  defendant  to  the  right  of  an  Indian  tribe 
w  individual  Indians  to  sue. 

It  is  not  desirable  to  review,  at  length,  all  of  the  reasons  and 
Arguments  which  have  been  or  may  be  advanced  in  favor  of  or 
sig^QBt  the  right  of  a  tribe  or  nation  of  Indians,  as  the  (hiondaga 
citation,  to  bring  suit.  The  weight  of  authority  in  this  state  aems 
t»  deciBively  settle  the  question  in  the  negative. 

fn  the  first  place,  the  statutes  of  the  state,  as  collected  and  em- 
'liodied  in  the  Indian  Law  of  1892  (chapter  679),  botli  by  general  pro- 
visions and  by  those  specially  relating  to  the  Onondaga  Indians, 
udicate  the  intent  upon  the  part  of  the  state  to  treat  the  Indians 
4W  wards,  and,  except  when  otherwise  specially  provided,  to  trnat 
Che  protection  of  their  rights,  as  tribes  or  nations,  to  its  agents, 
rather  than  to  proceedings  by  themselves.  Where  it  was  de«ned 
Mitoe  to  have  Ixibal  action  in  relation  to  tribal  rights,  as  in  the  case 
•sf  treqnsses  upon  tribal  lands,  and  in  the  case  of  certain  rights  in 
**toil  spring  reservations,"  express  authority  is  given  for  the  prose- 
eation  of  suits  in  the  name  of  the  '^nation"  interested.  Indian  Law. 
^SS  ^I?  There  was,  of  course,  no  necessity  for  this,  if  the  gen- 
tcral , power  was  possessed  by  the  different  tribes  or  nations  of  Id- 
.diama,;as  such,  to  bring  suits.  In  addition  to  this  reasoning,  the 
:svd]gectii8  settled  by  direct  adjudication.  Strong  v.  Waterman.  11 
iPaige,  €07;  Seneca  Nation  v.  Christie,  126  N.  Y.  122,  27  N.  E.  275; 
:Montauk  Tribe  of  Indians  v.  Long  Island  B.  Co.,  28  App.  Div.  iTO, 
m      Y.  Supp.  142. 

But  it  is  urged  by  plaintiffs'  counsel  that,  even  though  an  action 
soay  not  be  maintained  by  and  in  the  name  of  a  nation  or  tribe, 
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individoal  Indians  haTe  capacity  to  soe.  In  this  I  think  he  is  cor- 
rect- It  is  so  indicated,  if  not  anthoritatiTely  adjudicated,  in  Strong 
V.  Waterman,  11  I'aige,  607;  Montauk  Tribe  of  iDdians  v.  Long  Is- 
land K.  Co.,  28  App.  Div.  470,  51  N.  Y.  Supp.  142;  Cronse  v.  Rail- 
road Co.,  49  Hun,  576,  2  N.  Y.  Supp.  453, 

Nor  can  I  see  any  other  reasonable  interpretation  of  the  Indian 
law  than  that,  except  as  otherwise  expressly  provided,  an  Indian 
has  access  to,  and  is  subject  to  the  jurisdiction  of,  our  courts.  Sec- 
tion 2  of  that  statute  provides  that  ''An  Indian  sliall  be  liable  on 
his  contracts  not  prohibited  by  law;  and  a  native  Indian  may  take, 
hold  and  convey  real  property  the  same  as  a  citizen,"  etc.  Section 
5  provides  that  "any  demand  or  right  of  action,  jurisdiction  of 
which  is  not  conferred  upon  a  peacemakers'  court,  may  be  prose* 
onted  and  enforced  in  any  court  of  the  state,  the  same  as  if  all  the 
parties  thereto  were  citizens." 

The  disposition  of  these  somewhat  preliminary  questions  leads  to 
a  consideration  of  the  substantial  issue  in  the  case.  Are  the  wfun- 
pum  belts  now  in  the  possession  of  the  defendant  of  the  character 
claimed  by  plaintiffs?  Are  they  historial  emblems,  constitntinK 
part  of  the  annals  of  the  Iroquois  league,  formed  long  before  the 
Revolntionary  War,  and  still  existing?  And  have  they  been  trans- 
ferred by  some  wampum  keeper,  in  violation  of  bis  duties  and  ob- 
ligations? There  is  involved,  at  the  outset,  in  the  determination 
of  this  issue,  the  consideration  of  the  competency  of  a  large  por- 
tion of  the  evidence  offered  by  plaintiffs.  This  consisted  of  ex- 
tracts from  Morgan's  'Xeague  of  the  Iroquois,"  published  in  1851, 
and  Clark's  'history  of  Onondaga."  The  first  of  these  works,  so 
far  as  disclosed  by  the  evidence,  was  a  general  history  of  the  league, 
and  of  the  In^an  nations  or  tribes  composing  the  same,  their  gov- 
ernment, laws,  customs,  etc.  The  second,  although  appearing  by 
its  title  to  be  a  history  of  one  of  these  nations,  did,  as  matter  of 
fact,  as  appears  by  the  extracts  offered,  treat  of  matters  pertaining 
to  the  entire  confederation  of  the  Five,  or,  as  it  afterwards  became, 
the  Six  Nations.  Some  of  these  extracts  offered  in  evidence  relate 
to  ancient  times,  and  are  manifestly  based  upon  hearsay  and  tradi- 
tion; some,  as  tiiose  in  reference  to  Os-sa-hin-ta  and  Ids  assodate 
chiefs  of  the  Onondagas.  relate  to  alleged  facta  of  a  comparatively 
recent  date;  some,  as  those  descriptive  of  the  various  wampums 
and  of  the  bag  in  which  they  were  kept,  are  appar^tly  based  apcm 
the  personal  observation  of  the  historian,  and  do  not  relate  to  facts 
of  general  historical  interest  and  repute.  It  was  conceded  upon  the 
trial  that  each  of  these  historians  was  dead,  and  no  question  was 
raised  as  to  their  character  and  reliability  as  such.  I  think  that 
the  extracts  from  Morgan's  History,  and  those  of  the  first  class  from 
Clark's,  were  competent  evidence.  Greenl.  Ev.  (16th  Ed.)  §§  139, 
497;  Bogardus  v.  Trinitv  Church,  4  Sandf.  Gh.  675;  McKinnon  v. 
Bliss,  21  N.  y.  206;  Grill  v.  City  of  Rome,  47  How.  Prac.  398. 

Considering  this,  and  the  other  evidence  before  me,  I  am  able  to 
agree  without  much  difBcnlty  with  part  of  plaintiff's  theory  in  re- 
gard to  these  wampums.  While  the  subject  necessarily  rests  upon 
hearsay,  and  is  pretty  largely  enveloped  in  tradition  and  legends^ 
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I  tbink  it  is  reasonable  to  find  that  these  wampums  were  naed  by 
the  Indians  as  a  means  of  commemorating  and  preserving  the  mem- 
ory of  important  events,  such  as  the  malting  of  treaties,  the  com- 
ing of  the  white  man,  etc.,  and  that,  while  the  league  of  the  Iroquois 
was  in  active  existence,  the  nations  composing  it  employed  this 
method  of  preserving  the  history  of  the  events  which  they  con- 
ceived to  be  of  importance.  It  is  reasonable  also  to  assume  that 
some  one  of  their  number  was  elevated  to  the  position  and  duty  of 
keeping  these  various  wampums,  and  of  expounding  them,  and  em- 
phasizing their  meaning  and  signiflcancef  upon  ceremonial  occa- 
sions. All  of  the  historians  and  the  students  of  Indian  history  who 
have  been  sworn  in  this  case  seem  to  agree  upon  this  custom  or 
method  of  the  Indian  nations  in  question.  The  evidence  also  would 
seem  to  fairly  permit  the  finding  that  the  wampums  in  question  here 
were  part  of  those  made  and  used  and  possessed  by  the  league  in 
question.  I  have  said,  there  is  much  of  tradition  and  l^end 
involved  in  going  to  this  extent,  but  whatever  there  is  of  it  seems 
to  have  been  accepted  as  history  by  those  who  have  studied  the  sub- 
ject. This,  however,  is  as  far  as  I  feel  willing  to  go.  I  am  not 
willing  to  hold  that  on  February  10, 1891,  this  old  league,  composed 
first  of  the  Five  and  then  of  the  Six  Nations,  had  any  active  or 
actual  existence,  or  that  Thomas  Webster,  the  Onondaga  Indian 
from  whom  these  wampums  were  obtained  by  the  defendant's  as 
signer,  was  at  that  date  wampum  keeper  for  those  nations,  and  that 
he  held  these  wampums  as  such,  and  in  violation  of  his  duties  sold 
them,  or  that  there  is  any  such  identity  and  community  of  interest 
between  these  individual  plaintiffs  and  members  of  Six  Nations  in 
having  these  wampums  preserved  and  restored  to  some  custodian, 
as  permits  the  maintenance  of  this  action.  The  evidence  seems  al- 
together too  shadowy  to  sustain  these  propositions. 

I  am  rather  led  to  the  conclusion  that  at  and  long  before  the  time 
mentioned  the  league  to  which  these  wampums  are  said  to  have  be- 
longed bad  been  dissolved;  that  we  had  come  to  associate  even  its 
name  with  a  period  long  gone  by;  that  the  nations  which  com 
posed  it  had  become  separated,  and  to  a  large  extent  scattered 
and  dispersed,  and  wards  of  the  government;  and  that  these  wam- 
pums are  curiosities  and  relics  of  a  time  and  condition  and  confed- 
eration which  has  ceased  to  exist,  and  that  Webster  had  posses- 
sion of  them  as  one  who  had  gathered  them  as  such  relics.  The 
evidence  given  with  reference  to  the  Onondaga  Nation,  and  with 
reference  to  Webster,  indicates,  to  my  mind,  that  they  had  ceased 
to  treat  or  regard  them  as  the  property  of  the  Onondaga  Nation, 
much  less  as  that  of  the  Iroquois  league,  and  that  there  had  been 
long  acquiescence  in  WebsteiPs  possession  of  them  as  an  individual 
owner. 

Independent  of  their  original  significance  and  use,  they  are  rdic? 
of  interest  to  at  least  the  people  of  this  state.  Th^  are  even  more 
than  that.  They  are  to  us  bits  and  items  in  the  history  of  the  In- 
dians, and  of  a  once  powerful  confederation.  As  such,  the  public 
have  an  interest  in  their  preservation.  But,  in  my  opinion,  that 
must  rest  upon  the  voluntary  action  of  the  defendant,  rather  than 
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be  enforced  by  a  judgment  in  this  action.  The  conclusions  reached 
upon  the  points  considered  render  it  unnecessary  to  consider  the  fur- 
ther defense  interposed  of  the  statute  of  limitationa  findings  and 
judgment  may  be  prepared,  dismissing  plaintiffs'  complaint,  with 
costs,  and  be  settled  npon  Ave  days'  notice. 
Complaint  dismissed,  with  costs. 


SIMPSON  et  aL  T.  OZTY  GONTRAOTINO  GO. 

(Supreme  Court,  App^te  DItIbIod,  First  Department  January  5,  1900.) 

L  Attaohubht— Rbtbrsiohabt  iMTKBEaT  IS  Stock  Subject  to. 

Where  the  owner  of  shares  of  corporate  stock  deposited  them  as  security 
for  a  loan,  his  rererslonary  Interest  or  right  to  the  possession  of  the  stock, 
upoi)  the  payment  of  the  loan.  Is  property,  and  subject  to  levy  by  attach- 
ment 

2l  Same — Stock  of  Pobbigh  Corporations. 

The  last  clause  of  Ck>de  Civ.  Proc.  §  649,  subd.  3,  providing  that  a  levy 
under  an  attachment,  when  the  property  consists  of  a  right  or  share  In  the 
stock  of  an  association  or  corporation,  must  be  made  by  leaving  a  certified 
copy  of  the  warrant,  and  a  notice  showing  the  property  attached,  with  the 
president  or  the  head  of  snch  association  or  cwporatlon,  or  the  secretary, 
cashier,  or  managing  agent  thereof,  applies  only  to  domestic  corporations. 

8.  FoRBisN  CoBPORATioHB—JuaiBDicTtoN— Stock. 

Where  the  owner  of  stock  of  a  foreign  corporation  bad  deposited  same 
with  a  resident  of  the  state,  who  thereupon  actually  held  same,  or  the 
indicia  of  title  which  would  enable  a  transferee  to  acquire  title  thereto  by 
virtue  of  such  resident's  title  or  right  to  posseerioo,  an^  stock  became  >ab- 
ject  to  the  Jurisdiction  of  the  state  courts. 

A.  Attachment. 

The  question,  as  to  whether  or  not  a  certain  levy  undw  attachment  made 
by  serving  notice  on  the  party  claimed  to  be  in  possession.  Is  valid.  Is  prop- 
erly determinable  upon  proceedings  to  enforce  the  levy,  and  not  upon  a 
motion  to  let  aalde  and  vacate  the  levy,  since,  If  the  levy  as  made  was 
Invalid,  there  was  no  levy  to  set  aalde  or  vacate. 

Appeal  from  special  term,  New  York  county. 

Action  by  Louis  M.  Simj^on  and  another  against  the  Jenej  CJity 
Contracting  Company.  Prom  an  order  vacating  their  levy  under  at- 
tachment, plaintiffs  appeal.  Keversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  RUMSEY,  O'BRIEN;  and 
INORAHAM,  JJ. 

Alfred  B.  Gruikshank,  for  appellants. 
Woolsey  Carmalt,  for  respondent 

INORAHAM,  J.   This  action  was  commenced  to  recover  f2,000 

for  profesaional  services  rendered  hy  the  plaintiffs  to  the  defendant, 
a  corporation  organized  under  the  laws  of  the  state  of  New  Jersey. 
An  attachment  was  obtained,  and,  acting  under  it,  the  sheriff  has 
attempted  to  levy  upon  3,220  shares  of  the  capital  stock  of  the  New 
Jersey  &  Pennsylvania  Telephone  Company,  a  foreign  corporation  or- 
j;anized  under  the  laws  of  the  state  of  New  Jersey,  the  property  of 
thia  defendant.  It  appears  that  this  stock  was  pledged  to  the 
Produce  Exchange  Trust  Company  of  the  City  of  New  York  as 
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Mcnrily  for  a  loan  of  money,  and  that  tbe  aheriif,  nnder  the  warrant 
of  attachment,  attempted  to  lev;  upon  the  said  stock  by  serring  upon 
the  Prodnce  Exchange  Tmst  Company  a  notice  in  the  form  prescribed 

by  subdivision  3  of  section  649  of  the  Oode  of  Civil  Procednre.  It 
appears  from  the  ai^davit  of  the  treasurer  of  the  defendant  that  tbe 
said  3,220  shares  of  stock  belong  to  the  defendant,  and  are  now  on 
■deposit  with  the  Produce  Exchange  Trust  Company  of  the  City  of 
New  York,  pursuant  to  an  agreement  whereby  the  same  is  so  de- 
posited as  a  pledge  or  security  for  tbe  payment  of  a  certain  note  for 
^,360,  and  lhat  such  levy  was  made  by  serving  upon  the  said  Prod- 
uce Exchange  Trust  Compai^,  or  some  of  its  oflQc««f  a  notice  in 
the  form  prescribed  by  subdivision  3  of  section  649  of  the  Code  of. 
Civil  Procedure.   Subdivision  2  of  that  section  of  the  Code  provides 
that  a  levy  under  a  warrant  of  attachment  must  be  made,  upon  the 
personal  property  capable  of  manual  delivery,  by  taking  the  same  into 
the  sheriff's  actual  custody.   Subdivision  3  of  the  same  section  pro- 
vides that  a  levy  under  a  warrant  of  attachment  most  be  made  upon 
other  personal  property  by  leaving  a  certifted  copy  of  the  warrant  and 
a  notice,  showing  the  property  attached,  with  the  person  holding  tbe 
«iame,  or,  if  it  consists  of  a  right  or  share  in  the  stock  of  an  associa- 
tion or  corporation,  or  interest  or  profits  thereon,  with  the  president 
or  other  head  of  the  association  or  corporation,  or  the  secretary, 
cashier,  or  managing  agent  thereof.   In  opposition  to  this  motion,  an 
affidavit  was  submitted  on  the  part  of  tiie  plaintiffs  to  show  that  tte 
sheriff  made  the  levy  by  serving  the  certified  copy  of  the  warrant, 
with  the  proper  notice,  upon  the  secretary  of  the  Produce  Exchange 
Trust  Company,  and  that  a  certificate  of  the  trust  company  was  given 
to  the  said  sheriff  by  the  said  trust  company,  under  section  650  of 
the  Code  of  Civil  Procedure.  ISo  copy  of  the  certificate,  however,  is 
annexed  to  the  afBdavit.   It  thus  appeared  that  the  stock  of  a  foreign 
corporation  was  deposited  with  a  resident  of  this  state  as  security  for 
a  loan.    That  such  stock  is  property,  and  incapable  of  mannal  de- 
livery, is  apparent;  and  it  seems  that  the  right  of  or  title  to  such 
stock,  vested  in  a  pei^n  against  whom  a  warrant  of  attachment  lias 
been  issued,  can  be  levied  upon  under  an  attachment. 

The  question  under  consideration  is  how  a  valid  levy  upon  sodL 
property  can  be  made,  under  section  649  of  the  Code.  By  the  trans- 
fer of  this  stock  to  the  Produce  Exchange  Trust  Company  as  a  se- 
curity for  a  loan  of  money,  the  Produce  Exchange  Company  acquired 
a  special  interest  in  the  stock,  and  became  entitled  to  hold  the  same 
as  security  for  its  loan.  It  was  thus  a  person  "holding  the  eame" 
within  subdivision  3  of  the  section  before  cited.  The  property  has 
come  within  this  state  by  the  transfer  of  the  shares  of  stock  by  tiie 
defendant  corporation  to  the  Exchange  Trust  Company  as  secoritr 
for  a  loan  of  money.  Tbe  tmst  company,  being  in  possesion  of  the 
stock  as  bailee,  became  the  trustee  for  the  pledgor^First,  to  pay  the 
debt;  and,  second,  to  pay  over  the  snrplna  to  the  defendant  TVlieeler 
V.  NewbooM,  16  N.  Y.  398;  Gillet  v.  Bank,  160  Y.  55^^,  65 
N.  E.  272.  The  defendant  has  the  right  of  a  redelivery  of  the  stock  to 
it  upon  payment  of  the  loan  for  which  it  was  held  as  security;  bat 
the  title  to  the  stock,  or  the  right  to  Ihe  possession  thereof,  having 
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passed  to  the  trnst  company,  who  holds  it  as  trustee,  the  rev^ion  or 
Tight  to  the  possession  of  the  stock,  upon  payment  of  the  loan,  is 
property  which  is  within  this  state,  and  I  can  see  no  reasoit  why  it 
should  not  be  snbject  to  a  levy  by  attachment  Tbe  defendant  has 
-anbjected  this  stock  tp  the  laws  of  this  state  hy  reason  of  bringing  it 
here  and  depositing  it  with  a  resident  of  this  state;  and  the  trust 
company  having  the  evidences  of  the  ownership  of  the  stock  in  its 
possession,  and  by  a  transfer  of  such  indicia  of  title  or  ownership  to  a 
8beri£F,  after  payment  of  the  amount  loaned,  for  which  the  stock  was 
held  as  security,  a  good  title  to  the  stock  would  be  transferred  to  a 
pnrchaser  from  the  sheriff,  under  an  execution  to  be  issued  in  a  judg- 
ment in  this  action,  if  one  should  be  obtained.  The  last  clause  of  sub- 
division 3  of  section  649  of  the  Oode  applies  only  to  domestic  corpora- 
tions. It  was  so  expressly  held  in  Plimpton  t,  Bigelow,  93  N.  T.  692. 
As  was  said  by  the  court  in  that  case: 

"It  would  scarcely  be  expected  tbat  the  courts  of  another  state  would  recog- 
nize a  title  to  corporate  stock  In  one  of  its  own  corporations,  founded  upon  a 
sale  upon  an  attachment  Issued  by  our  courts  against  a  nonresldeDt.  when 
the  only  semblance  of  Jurisdiction  over  the  proper^  was  the  service  of  notice 
In  the  attachment  proceedings,  npon  an  officer  or  agent  of  the  corporation  here. 
*  *  *  We  are  therefore  of  the  opinion  that  the  fundamental  condition  of 
attachment  proceedings,  that  the  res  must  l>e  within  the  jurisdiction  of  the 
court  in  order  to  an  effectual  seizure,  is  not  answered  in  respect  to  shares 
in  a  foreign  corporation  by  the  presence  here  of  its  officers,  or  by  the  fact  that 
the  corporation  has  property  and  is  transacting  business  here,  and  that  section 
017  must  be  construed  as  applying  to  domestic  cwporatlons  only." 

It  is  quite  evident  that  the  court  here  was  speaking  of  the  last 
clause  of  section  649  of  the  Code,  and  not  of  a  case  where  the 
owner  of  stock  of  a  foreign  corporation  had  deposited  with  a  resident 
of  this  state,  who  then  actually  held  the  stock,  or  the  indicia  of  title 
which  would  enable  a  transferee  to  acquire  a  valid  title  to  the  stock, 
by  virtue  of  a  title  or  right  to  possession  actually  vrated  in  a  resident 
of  this  state,  over  whom  the  court  has  jnrisdiction.  In  ancb  a  case, 
the  stock  itself  is  here.  The  court  does  not  get  jurisdiction  over  the 
property  by  service  of  a  notice  in  the  attachment  proceedings  upon  au 
officer  or  agent  of  the  foreign  corporation,  but  obtains  jurisdiction 
over  the  property,  namely,  the  stock,  by  serving  an  attachment  upon 
the  person  in  whose  possession  the  stock  actually  is  and  who  is  a  resi- 
dent of  this  state.  The  affidavit  upon  which  this  motion  is  made,  as 
before  stated,  expressly  states  that  these  3,220  shares  of  stock  belong 
to  the  defendant,  and  are  now  on  deposit  with  the  Produce  Exchange 
Trust  Company  of  the  City  of  New  York,  and,  such  stock  being  tiius 
on  deposit  in  the  state  of  New  York,  the  court  had  jurisdiction  over 
the  stock  itself,  and  conid  acquire  a  ^tle  to  the  stock  by  seizing  upon 
the  res,  namely,  the  stock,  and  transferring  it  to  satisfy  any  judgment 
to  be  paid  in  this  action.  The  cases  cited  from  other  states,  in  which 
it  was  held  that  the  seizure  of  a  stock  certificate  is  not  sufficient  to 
give  the  court  jurisdiction  over  the  res, — the  stock  itself, — do  not 
apply.  In  this  case  the  defendant  has  seen  fit  to  deposit  the  stock 
with  a  resident  of  the  state  of  New  York,  and  the  stock  thus  held  in 
the  state  of  New  York  is  subject  to  the  jurisdiction  of  the  court.  But, 
assuming  that  the  question  as  to  whether  or  not  the  plaintiffs  have 
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qaeation  aboold  be  determined  upon  this  motion.  To  succeed  upon 
this  mption,  the  defendant  vas  bound  to  make  it  appear  that  the  lerv 
wag  Toidable  or  Toid.  ^e  sheriff  has  not  attempted  to  take  posses- 
sion  of  the  stock  from  the  trust  company,  but  has  simply  served  a 
notice  required  by  the  Code  for  the  purpose  of  attaching  the  right  of 
the  defendant  to  the  stock,  so  far  as  that  right  is  capable  of  levy  under 
snch  attachment.  That  this  is  a  proper  in'oceeding,  where  personal 
l^operty  is  held  by  a  pledgee  as  collateral  security  for  a  sum  of  mouey^ 
was  settled  by  Warner  v.  Bank,  116  N.  Y.  261,  22  N.  E.  172.  By  the 
service  of  the  copy  of  this  warrant  of  attachment  npon  the  trust  com- 
pany, there  was  either  a  valid  levy,  or  the  notice  was  ineffectual 
for  any  purpose.  If  the  service  of  such  a  notice  was  ineffectual,  there 
was  no  levy  to  set  aside  or  vacate.  If  there  was  a  valid  levy,  or  the 
notice  was  effectual  in  any  way  to  hind  such  stock,  such  levy  should 
not  be  set  aside  upon  notice.  Where  a  sheriff  takes  possession  of 
property  belonging  to  a  nonresident  defendant  under  an  attachment, 
and  where  the  {ffoperty  was  not  subject  to  such  levy,  the  only  way 
that  the  proper^  can  be  released  is  by  a  motion  to  set  aside  the  levy; 
but  where,  as  here,  all  that  has  been  done  would  be  to  serve  a  notice 
upon  a  person  claimed  to  be  in  possession  of  the  property  of  the  de- 
fendant, and  where  a  question  is  presented  as  to  whether  or  not  the 
sheriff  is  entitled  to  levy  upon  th^t  property,  the  effect  of  that  notice 
can  be  much  better  determined  upon  proceedings  to  enforce  the  levy 
than  to  set  it  aside. 

I  think,  therefore,  that  the  order  appealed  from  should  be  reversed, 
with  f  10  costs  and  disbursements,  and  the  motion  denied,  with  il(V 
costs. 

O'BRIEN,  J.,  concurs;  RUMSEY,  J.,  on  first  ground. 

VAN  BiBUNT,  P.  J.  I  am  of  the  opinion  that  no  valid  levy  was  or 
could  be  made  upon  the  stock  in  question  (In  re  Whiting's  Estate, 
150  N.  Y.  27,  44  K.  E.  716,  34  L.  B.  A.  232),  and  therefore  no  motion 
was  necessary  to  be  made  to  set  aside  a  levy  which  never  existed.  I 
concur  in  the  result  for  the  above  reason. 


TROESCHER  v.  OOSGROVE  et  al. 
(Supreme  Ooart,  Appellate  Division,  First  Department   Jannary  R,  190O.> 

1.  ASSIQNHEHT  FOR  CRRDITOBS— FrADI>— OhISSION  FItOM  InVEHTORV. 

The  omission  of  eei-tain  personal  property  from  the  inventory  and  sched- 
ules, filed  at  the  time  of  an  assignment  tor  benefit  of  creditors,  is  not  in 
itself  an  evidence  of  fraud  sufficient  to  warrant  setting  the  assignment 
aside,  in  the  absence  of  other  evidence  of  fraudulent  intent,  where  the 
property  was  In  fact  turned  over  to  the  assignee. 
8.  Sahb. 

If,  after  the  property  Is  delivered  to  the  assignee  under  an  assignment 
for  creditors,  he  allows  It  to  escape  from  his  possoislon,  the  assignment  is 

not  Invalidated. 

Appeal  from  special  term. 
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Action  by  Anna  £&teUe  Troescher  against  Thomas  J.  Coagrove 
and  others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Keversed. 

Argued  before  VAN  BKUKT,  P.  J.,  and  PATTERSON,  O'BRIEN, 

Mclaughlin,  and  ingraham,  jj. 

L.  L.  Kellogg,  for  appellants. 
Joseph  Fettretch,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  commenced  to  set  aside  an 
assignment  for  the  benefit  of  creditors  made  by  one  Thomas  J.  Bren- 
iian  to  the  defendant  upon  the  ground  of  fraud.  After  a  trial,  the 
court  having  found  that  the  assignment  was  made  with  intent  to 
hinder,  delay,  and  defraud  the  creditors  of  Brennan,  a  judgment 
was  entered  setting  the  assignment  adde,  from  which  jad^ent  this 
npiwal  is  taken.  The  fraud  which  was  claimed  to  be  established 
consisted  in  the  alleged  intentional  omission  of  certain  personal 
property  from  the  inventory  and  schedules  filed  by  Brennan  (who 
has  since  deceased)  after  the  making  of  his  assignment.  This  per- 
sonal property  consieted  of  certain  fixtures  and  fittings  located  up- 
on and  used  in  connection  with  certain  apartment  houses  which 
were  included  in  the  assignment  from  Brennan  to  the  defendant, 
and  comprised  carpets,  awnings,  gas  ranges,  drying  frames,  shades, 
refrigerators,  gas  fixtures,  gas  logs,  ash  cans,  etc.  Upon  the  mak- 
ing of  the  assignment  the  assignee  went  into  possession  of  these 
apartment  bouses,  together  with  the  personal  property  above  men- 
tioned. Upon  the  real  estate  was  a  mortgage,  and  subsequent  to 
the  assignment,  and  after  the  time  when  the  assignee  had  taken 
possession  of  the  assigned  estate,  including  the  personal  property 
above  mentioned,  the  mortgage  was  foreclosed,  and  the  plaintiff 
bought  the  same,  and  took  possession  of  said  apartment  house,  to- 
gether with  said  personal  property.  In  the  inventory  and  schedules 
filed  by  said  Brennan  this  personal  property  was  not  included.  He 
being  dead,  it  is  impossible  to  ascertain  from  him  the  reasons  why 
it  was  not  Included,  notwithstanding  the  fact  that  it  was  delivered 
over  to  the  assignee,  who  went  into  possession  thereof,  together 
with  the  other  assigned  property.  In  April,  1898,  the  assignee  com- 
menced an  action  against  the  plaintiff,  after  a  demand  duly  made, 
to  recover  damages  for  a  conversion  of  said  personal  property. 
Thereupon,  in  June,  1S9S,  the  plaintiff  commenced  this  action  to 
set  aside  the  assignment,  because  of  the  frand,  apparently,  in  al- 
lowing her  to  take  possession  of  this  property.  Upon  this  state  of 
facts  the  court  held  that  a  fraud  had  been  committed;  but  seems  to 
have  failed  to  distinguish  between  the  results  of  a  frand  in  an  as- 
signment and  a  fraud  upon  an  assignment  There  is  no  evidence 
upon  which  can  be  predicated  any  fraudulent  intent  by  the  assignor 
at  the  time  of  the  making  of  the  assignment.  He  delivered  all  his 
properly  over  to  the  assignee;  the  assignee  went  into  possession 
of  it,  and  remained  in  possession  of  it,  and  the  assignor  never  bad 
any  interest  in  it  thereafter;  and  yet,  merely  because  it  was  omit- 
ted from  the  schedules,  the  assignment  Is  declared  to  be  Toid.  It 
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is  undoubtedly  true  that  omission  from  the  schedules,  coupled  with 
the  failure  to  hand  orer  property  to  the  assignee,  might  form  the 
basis  of  a  conclasion  that  the  assignment  was  made  with  a  fraud- 
ulent intent.  But  no  case  can  be  found  where  a  frandulrat  in- 
tent in  the  making  of  an  assignment  upon  the  part  of  an  assignor 
has  been  established;,  where  the  assignee  has  received  all  the  prop 
erty,  merely  because  the  assignor  has  omitted  some  of  the  property 
from  the  inventory  or  schedules.  Fraud  must  be  proven,  not  pre- 
sumed; and,  if  an  honest  intent  is  as  consonant  with  the  facts  as 
a  fraudulent  one,  the  court  is  in  duty  bound  to  draw  the  inference 
which  will  sustain  the  instrument,  in  the  case  at  bar  there  is  not 
a  single  element  of  proof  that  Brennan  had  any  fraudulent  intent 
at  the  time  he  made  this  assignment  He  deliTered  all  his  property 
over  to  the  assignee,  and,  if  the  assignee  subsequently 'allowed  any 
part  of  it  to  escape  from  his  possession,  it  in  no  way  impairs  the 
validity  of  the  instrument  under  which  he  took  title.  That  is  a 
question  relating  to  the  administration  of  his  trust  by  the  assignee. 
It  seems  to  be  apparent  that  the  awakening  of  the  plaintiff  to  the 
fraud  of  the  assignor  was  occasioned  by  the  fact  that  the  assi^rnee 
was  endeavoring  to  reclaim  possession  of  property  which  he  bad 
been  advised  that  the  plaintiff  had  no  right  to  retain. 

Judgment  shoold  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event   All  concur. 


FIELD  et  al.  V.  PINKUS  et  sL 

(Snpreme  Court,  Appellate  DlviBlon,  First  Department  January  9,  1800.) 

AfPEAii — Refbrkb's  Rbfort — Rbvkrsal. 

Wbere,  before  the  taking  of  testimony,  the  referee  dlranlssed  tbe  com- 
plaint on  the  merits,  assuming  tbat  tbe  canse  was  aabmltted  on  ttie  qoes- 
tton  of  limitations  raised  by  defendants*  answers,  but  the  appeal  record 
falls  to  8bow  such  sabmlsalon,  and  states  tbat  d^endants  moved  to  dis- 
miss tbe  action  on  the  complaint  only,  plaintiffs,  having  excepted  to  the 
referee's  report  and  tbe  judf^ment  thereon,  were  entitled  to  a  revena]  to 
enable  tbem  to  introduce  testimony  In  support  of  the  complaint 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Marshall  Field  and  others  against  Frederick  S.  Pinlnis 
and  another.  Prom  a  judgment  stored  on  a  referee^s  report,  plain- 
tiffs appeal.  Reversed. 

Argued  before  VAN  BRUOT,  P.  J.,  and  BUMSET,  FATTEBSON, 
and  INGBAHAM,  JJ. 

G.  H.  Starr,  for  ai^llants. 

Joseph  O.  Osborne  and  I.  L.  Miller,  for  respondents. 

PATTERSON,  J.  The  complaint  in  this  action  was  dismissed  m 
the  merits  by  the  referee  before  whom  it  was  tried.  In  his  report, 
upon  which  the  judgment  appealed  from  is  founded,  he  states  that 
the  case  was  opened  on  behalf  of  the  plaintiffa,  and  that  immediately 
thereafter,  and  without  taking  any  testimony,  the  connsel  for  the  de- 
fendants moved  to  diimiiwi  the  comidaint  on  the  pleadings  and  <m  the 
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opening,  and  after  bearing  argument  on  both  sides  from  the  respec- 
tive counsel,  and  due  ddiberation  having  been  had  thereon,  he  granted 
the  motioD,  and  he  therefore  found,  as  a  conclusion  of  law,  that  the 
d^endants  were  entitled  to  judgment  dismissing  the  complaint  on 
the  merits.  It  appears  from  two  opinions  written  by  the  learned 
referee  that  the  only  ground  upon  which  the  complaint  was  dismissed 
was  that  whatever  right  of  action  the  plaintiffs  had  was  barred  by  the 
statute  of  limitations,  the  defense  of  that  statute  having  been  spe- 
citically  set  up  in  the  answers  of  both  def^dants.  The  plaintiffs 
strenuously  argue  that  the  referee  erred  in  the  disposition  he  made 
of  the  case,  and  that  the  plaintiffs  were  entitled  to  put  in  proofs  to 
establish  the  facts  which  are  alleged  in  the  complaint.  We  have  care- 
fully examined  the  record,  ajid  &id  that  the  motions  made  to  dismiss 
the  complaint  were  not  made  on  the  pleadings  in  the  case,  but  on  the 
coniplaint  and  on  the  opening  of  the  plaintiffs^  connsel.  The  record 
shows  that  counsel  for  the  defendant  Pinkus  moved,  on  the  opening 
of  counsel  and  on  the  complaint,  to  dismiss  the  complaint  as  to  that 
defendant  on  the  grounds — ^First,  that  the  complaint  did  not  state 
facts  suilicient  to  constitute  a  cause  of  action;  and,  second,  that  the 
court  had  no  jurisdiction  of  the  subject-matter  of  the  action;  while 
counsel  for  the  defendant  Stover  moved  to  dismiss  the  complaint  on 
grounds  of  alleged  defects  in  the  complaint,  and  because  of  the  legal 
force  and  effect  of  allegations  contained  in  that  pleading.  The 
learned  referee  has  given  judgment  on  the  merits,  virtually  upon  the 
answers,  which  set  up  the  statute  of  limitations;  and  undoubtedly, 
in  doing  so,  he  acted  upon  the  assumption  that  the  parties  had  sub- 
mitted the  cause  to  him  upon  that  question;  for  his  two  elaborate 
and  discriminating  opinions  show  that  that  subject  was  discussed,  and 
upon  it  was  made  the  only'  argument  addressed  to  him.  But  the 
phiiiitiffs  have  taken  due  exception  to  the  referee*s  report,  and  to 
the  judgment,  and  now  insist  upon  the  right  to  put  in  proofs,  and  to 
produce  evidence  of  facts  and  circomstances,  which  will  avoid  the 
statute  of  limitations,  or  show  that  the  provisions  of  that  statute  are 
not  applicable  to  the  case.  We  cannot  say  that  it  was  the  duty  of 
ihe  plaintiffs  specifically  to  demand  their  right  to  put  in  proof.  They 
have  excej)ted  to  the  referee  dismissing  the  complaint,  and  are  pro- 
tected in  whatever  right  they  have  by  that  exception.  We  under- 
stand tliat  the  learned  referee  has  considered  the  subject  in  view  of 
the  alleiiations  of  the  complaint,  and  has  acted  upon  the  assumption 
that  the  plaintiffs  acquiesced  in  the  submission  of  the  cause  to  him 
upon  that  single  question;  but  unfortunately  the  record  does  not 
show  such  acquiescence,  and  the  insistency  of  the  plaintiffs  as  to 
their  right  requires  us  to  reverse  this  judgment,  and  send  the  case 
back  to  another  referee,  to  take  such  material  proofs  as  the  plaintiffs 
may  have  to  offer  in  the  establishment  of  their  cause  of  action  (as  to 
the  nature  of  which  we  do  not  differ  with  the  referee),  and  in  avoid- 
ance of  the  provisions  of  the  statute  of  limitations. 

The  jndgment  must  be  reversed,  and  the  case  sent  back  to  another 
referee  for  trial,  with  coftts  to  appellant  to  abide  event.  All  concur. 
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JAGOT  et  aL  T.  HARES. 


(Sup.  Cl. 


(Supreme  Oonrt,  Appellate  Division,  First  D^iartiiiait  Janoair  S,  1900.) 

1.  DiSHIBSAIi— COUPLAIHT— AUBNDUBNT. 

Where  plaiDtlffs  tailed  to  serve  on  amended  complaint  for  over  a  jetr, 
and  used  the  pendency  of  the  action  to  defeat  afflrmatlTe  t^ief  for  defend- 
ant In  another  case,  an  order  denying  defendant's  motion  to  dismiss  was 
erroneous,  tiiough  defendant  had  filed  a  connterclaim. 

2.  Apfeal— Discretion  op  Coubtl 

Discretion  of  court  on  motion  to  dismiss  Is  reviewable  on  appeal. 

Appeal  from  special  term,  New  York  county. 

Action  by  Charles  H.  Jacot  and  another  against  William  L.  Marts. 
From  an  order  of  the  supreme  court,  special  term,  denying  a  molion 
to  dismiss  the  complaint  (57  N.  Y.  Supp.  904),  defendant  a[^>ealB.  Be- 

Argued  before  BRUNT,  P.  J.,  and  BUM8EY,  O'BBIEN.  aid 
INGRAHAM,  JJ. 

Edward  Browne,  for  appellant. 
O.  H.  Englehard,  for  respondents. 

RUM8EY,  J.  The  plaintifts'  delay  in  serving  their  amended  com- 
plaint, and  getting  their  case  into  a  situation  where  it  could  be  tried, 
was  entirely  inexcusable,  and,  if  there  ever  was  a  case  in  which  the 
complaint  should  be  dismissed  for  such  a  delay,  this  was  one.  Kot 
only  did  it  appear  without  contradiction  that  they  delayed  to  serve 
the  amended  complaint  for  over  a  year,  so  that  it  was  not  in  tbe 
power  of  the  defendant  to  proceed  in  the  action,  but  they  used  the 
pendency  of  this  action  to  defeat  the  defendant's  efforts  to  obtain  an 
affirmative  judgment  on  his  counterclaim  in  anotiier  court.  The  fsxt 
that  the  defendant  had  interposed  a  counterclaim  affords  no  reason 
for  denying  this  motion.   Boy  v.  Thompson,  1  Duer,  636. 

It  is  quite  true  that  upon  the  motion  the  defendant  could  only  ob- 
tain a  dismissal  of  the  complaint,  and  could  not  recover  any  affirma- 
tive relief,  but  he  was  not  barred  from  having  that  relief  because  he 
sought  affirmative  relief  in  the  action. 

It  is  also  true  that  the  disposition  of  such  a  motion  is  in  the  dis- 
cretion of  the  court;  but  that  discretion  is  reviewable  upon  appeal  to 
this  court,  and,  when  it  is  evident  that  it  haJB  been  abused,  tlie  com- 
plainant is  entitled  to  his  remedy. 

The  order  denying  the  motion  is  therefore  reversed,  with  f  10  costs 
and  disbursements,  and  the  motion  to  dismiss  the  complaint  is  grant- 
ed, with  f  10  costs.  All  concur. 


DAVENFOBT  et  aL  v.  NEW  JBBSBT  ft  N.  T.  B.  Oa 

{Supreme  Court,  Appellate  Division.  Second  Department   January  9^  I90IX) 

Railroads— CovBNAHTs  Kunnino  with  thb  Lard— Ezbcutort  Cohtbacti. 
An  owner  agreed  to  convey  to  a  railroad  the  land  occupied  by  its  tracts. 
In  consideration  of  Its  forever  malntatnlog  fences  alone  Its  road.  The 
fences  were  not  built  for  13  years,  and  meanwhile  the  owner  had  sold 
tiw  lM>d.  Ko  attempt  to  oust  the  company  or  to  texmlnata  the  asieenni 
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■was  made.  EtU,  that  the  agreement  was  a  coTenant  running  with  the 
land,  and  the  company,  on  fulfilling  Ita  agreement,  was  entitled  to  &  con- 
veyance from  the  purchaser. 

Appeal  from  trial  term,  Rockland  county. 

Action  by  Ada  M.  Davenport  and  others  against  the  New  Jersey 
8c  New  York  Railroad  Company.  From  a  judgment  for  defendant, 
plaintiffs  appeal.  Affirmed. 

Argued  before  GOODRICH,  P.  J.,  and  CULLEN,  BAKTLETT, 
HATCH,  and  WOODWARD,  JJ. 

George  R.  Bristor,  for  appellants. 
Henry  Bacon,  for  respondent. 

TER  CURIAM.*  This  action  Is  in  ejectment  to  recover  a  tract 
of  land  on  which  the  defendant's  railroad  is  built.  In  1871  the 
Hackensack,  etc.,  Railroad  Company,  the  defendant's  predecessor 
in  title,  entered  into  possession  of  the  tract,  and  constrncted  its 
road,  under  an  agreement  made  between  it  and  Thomas  Gotty,  the 
plaintiffs'  predecessor  in  title,  and  the  then  owner  of  the  property, 
by  which,  in  substance,  the  landowner  agreed  to  convey  and  give  a 
deed  of  the  property,  and  tie  railroad  company  agreed  to  erect  and 
forever  maintain  fences  along  the  line  of  the  road.  The  exact  form 
of  this  agreement  may  be  found  in  Helmke  against  this  defendant 
iSup.;  21  N.  Y.  Supp.  345),  and  Moxley  against  the  same  (Id.  347). 
Neither  the  Hackensack  Company  nor  this  defendant  fulfilled  Its 
agreement  until  1884,  at  which  time  it  erected  proper  fences,  and 
has  ever  since  maintained  th^.  In  1875  Gotty  conveyed  his  whole 
farm,  including  the  tract  in  controversy,  to  one  Adelaide  Winant, 
who,  in  1884,  conveyed  the  same  premises  to  Robert  Hamilton. 
Hamilton,  in  1884,  conveyed  the  farm,  excepting  and  reserving 
therefrom  the  land  occupied  by  the  defendant.  Hamilton  died  in- 
testate in  189*4,  leaving  the  plaintiffs  his  heirs  at  law.  The  conten- 
tion for  the  plaintiffs  Is  that  the  instrument  under  which  the  Hack- 
ensack, etc.,  Railroad  Company  entered  is  not  a  present  deed,  but 
only  an  executory  agreement  for  a  subsequent  conv^ance;  that  by 
the  default  of  that  company  in  erecting  the  fences  it  forfeited  its 
interest  under  the  agreement;  that  from  the  time  of  such  default 
the  vendor  might  treat  it  simply  as  a  tenant  at  will;  that  by  the 
conveyance  from  Gotty  to  Winant,  in  1875,  of  the  whole  farm,  in- 
cluding the  part  on  which  the  defendant's  tracks  were  laid,  Gotty 
did,  as  a  matter  of  law,  terminate  the  railroad  company's  tenancy, 
and  from  that  time  the  latter  lost  all  interest  in  the  land,  either 
legal  or  equitable.  We  will  assume  the  agreement  to  have  the  legal 
character  contended  for.  We  may  also  concede  that  on  the  railroad 
company's  default  the  vendor  might  have  forfeited  the  contract,  and 
ejected  the  company,  though  it  is  equally  clear  that  equity  might,  in 
a  proper  ease,  have  relieved  from  that  forfeiture.  Pom.  Eq.  Jur.  § 
450  et  seq.  But  the  landowner  might  not  wish  to  abrogate  the  con- 
tract.   The  contract  in  some  respects  was  advantageous  to  him. 

1  This  opinion  was  written  by  Mr.  Justice  CULLEX  before  his  designation  as 
an  associate  Judge  of  the  court  of  appeals,  and  Is  adopted  by  this  court. 
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It  required  the  company  always  to  maintain  fences  along  the  rail- 
Toad.  The  late  general  term  of  this  department,  in  the  two  cases 
already  cited,  held  that  the  covenant  to  maintain  the  fences  ran 
with  the  land,  and  was  enforceable  against  subsequent  owners. 
At  no  time  before  the  commencement  of  this  action  did  the  owners 
«f  the  farm  seek  to  oust  the  defendant  or  its  predecessors,  or  to 
terminate  the  agreement.  On  tlie  contrarr,  they  seem  to  have  ac- 
quiesced in  the  defendant's  possession.  The  acts  of  the  parties 
continued  the  agreement  in  force,  and  in  1884  the  defendant  com- 
pletely performed  the  agreement  on  its  part.  This  Is  not  the  case 
of  an  entry  under  a  parol  license,  which  may  be  revoked  even  when 
expenditures  have  been  made  on  the  faith  of  it,  but  that  of  an  ex- 
tension of  the  time  of  performance  of  a  valid  written  agreement 
The  case  of  Eggleston  v.  Railroad  Co.,  35  Barb.  162,  is  distinguish- 
able from  this  in  that  in  that  case  the  defense  was  based  solely  on 
the  license  and  the  expenditure  made  under  it  Judge  Emott  points 
out  that  the  question  whether  the  instrument  was  a  sufficient  agree- 
ment to  sell,  or  whether  it  conld  be  enforced  as  snch  in  eqnity,  was 
not  raised  by  the  pleadings,  and  that,  therefore,  it  was  unnecessary 
to  pass  upon  it.  In  that  case,  too,  the  plaintiff  was  to  be  paid  a 
certain  price  per  acre  in  the  mortgage  bonds  of  the  company,  which 
were  never  paid.  Here  the  defendant  has  fully  performed  its  af^ree- 
ment  years  before  any  attempt  was  made  to  abrogate  it.  We  do 
not  think  it  necessary  to  puroue  this  discussion  at  length,  for  we 
regard  the  matter  in  controversy  here  as  settled  by  the  opinions 
of  Barnard,  P.  J.,  at  general  term,  in  the  cases  cited,  whidi  were 
affirmed  in  the  court  of  aopeals  on  those  opinions.  143  N.  T.  648, 
37  N.  E.  824;  143  N.  Y.  649,  37  N.  E.  824.  Those  actions  were  in 
ejectment,  but  the  defendant  was  allowed  a  specific  performance  of 
the  contracts  of  the  landowners  to  sell  on  forthwith  erecting  the 
tences  and  paying  the  damages  occasioned  by  its  default  in  pre- 
viously erecting  them.  The  plaintiffs  acquiesced  in  the  judgment 
and  the  defendant  alone  appealed,  complaining  of  the  conditions  im- 
posed for  a  conveyance  as  excessive.  But  in  the  Moxley  Case  the 
plaintiff  bought  the  land  after  default  in  the  agreement^  and  it  was 
there  said  by  Judge  Barnard: 

"The  plaintiff  bought  the  land  In  question  wltti  foil  knowledge  that  the  de- 
fendant was  in  possession.  The  covenant  nms  with  th6  land.  It  bi  not  onlr 
to  build,  but  to  maintain,  the  fence  on  each  side  of  the  track,  ttiat  Is  second 
by  the  contract.  The  land  under  the  road  of  the  defendant  was  sold  to  plain- 
tiff, of  course,  subject  to  the  performance  of  the  original  agreement  to  sdL 
The  covenant  to  nmintain  a  fence,  even  If  It  needa  a  new  <»ie.  Is  an  obUgatltm 
which  the  defendant  owes  to  Moxley." 

We  are  of  opinion,  therefore,  that  when  the  defendant  fulfilled 
its  agreement  in  1884  it  became  entitled  to  a  conveyance  of  the  land, 
and  that  the  judgment  of  the  special  term  directing  such  conv^- 
ance  was  correct 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 
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But  it  is  argued  that  the  deceased  must  have  become  aware  of  the 
existence  of  the  hole  during  the  one  day  that  he  worked  in  plain  aight 
of  it,  before  the  night  when  he  was  killed,  and  that  he  must  also  then 
have  learned  that  it  was  uncovered.  Thus,  it  is  said  that  he  volun- 
tarily assumed  whatever  risk  there  was  in  the  situation  by  consent- 
ing to  work  there  in  the  dark,  and,  furthermore,  that  he  must  be 
deemed  chargeable  with  contributory  negligence  in  not  avoiding  a 
known  danger.  We  think  it  was  properly  left  to  the  jury  to  deter- 
mine precisely  what  risk  the  deceased  assumed,  and  whether,  under 
all  the  circumstances,  any  fault  of  his  own  contributed  to  the  accident. 
The  hole  was  used  for  dumping  coal  into  a  coal  bunker.  The  general 
superintendent  of  the  defendant  corporation  testified  that  there  was 
loose  planking  about  it,  to  be  placed  over  it  as  a  covering,  and  that 
he  had  given  instractions  to  cover  it  up  to  the  foreman  of  the  river 
gang,  who  asually  unloaded  the  coal.  It  did  not  appear,  however, 
that  the  corporation  had  established,  or  habitually  enforced,  any  mle 
or  regulation  to  prevent  the  hole  from  being  left  uncovered  at  night. 
As  the  plaintiff's  husband  was  killed  by  his  fall  through  it,  we  cannot 
know  from  him  what  degree  of  care  he  exercised;  but  the  absence  of 
contributory  negligence  may  nevertheless  be  inferred  from  the  cir- 
cumstances of  an  accident,  even  when  the  injured  person  is  unable 
to  give  any  account  of  the  manner  in  which  it  occurred.  Noble  v. 
Bailroad  Co.,  20  App.  Div.  40, 46  N.  Y.  Supp.  645,  affirmed  in  161 K.  T. 
— ,  fid  K.  E.  1098. 

Assuming,  as  Is  argued  by  the  appellant,  that  the  deceased  did  see 
the  bole  during  the  ^ytime,  it  may  fairly  be  presumed  that  he  per- 
ceived what  it  was  for,  and  inferred  that  it  would  be  covered  in  the 
nighttime,  when  not  in  use,  and  when  men  were  called  upon  to  work 
near  it,  without  enough  light  to  enable  them  to  discern  its  precise 
situation,  and  avoid  it.  Even  if  he  momentarily  forgot  its  presence, 
he  would  not  for  that  reason  be  chargeable  with  contributory  n^U- 
gence,  as  a  matter  of  law.  Bassett  v.  Fish,  75  N.  Y.  303.  Mr. 
Beach  cites  this  case  in  support  of  the  statement  that,  where  one 
knowing  a  danger  temporarily  forgets  it,  and  snflers  in  consequence, 
his  forgetfulness  will  not  avail  him  as  an  excuse.  Beach,  Contrib. 
Neg.  (3d  Ed.)  §  37.  The  language  of  the  court  of  appeals,  however, 
does  not  sustain  that  proposition.  On  the  contrary,  the  decision 
plainly  imports  that  such  temporary  forgetfulness  does  not  neces- 
sarily bar  a  recovery.  The  plaintiff  in  the  Bassett  Case  was  a  school- 
teacher, who  slipped  through  a  hole  in  the  floor,  which  the  school 
trustees  had  negligently  allowed  to  get  out  of  repair.  She  admitted 
having  seen  the  hole  there  weeks  before,  but  Judge  Folger  said  that 
she  might,  without  fault,  have  given  that  remembrance  little  heed; 
for  she  might  well  suppose  that  the  defect  had  been  repaired.  "And 
if  she  did  not  recollect  it,"  he  adds,  "it  was  not  plainly  negligence  to 
have  forgotten  it;  for  she  might  well  unburden  her  mind  of  it,  be- 
cause of  her  rigtit  to  rest  upon  the  assumption  tiiat  her  employer 
would  do  its  duty  to  her  and  to  others,  and  make  prompt  repair, 
where  repair  was  so  needful."  The  same  reason  ai^liee  to  the  dr^ 
camstaucea  of  the  case  at  bar,  and  it  cannot  be  affirmed  as  a  legal 
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coDclnsion  that  the  deceased  was  at  fault  for  not  assuming  that  the 
hole  was  still  uncovered. 

The  appellant  cites  Morgan  v.  Village  of  Penn  Yan,  42  App.  Div. 
582,  59  N.  Y.  Supp.  504,  in  suf^rt  of  the  proposition  that  it  is  no 
excuse  that  the  deceived  may  have  forgotten  the  existence  of  the 
hole.  In  the  testimony  of  the  plaintiff  in  that  case,  however,  as  set 
out  in  the  opinion,  we  find  no  suggestion  of  any  forgetfulness  on  his 
part.  He  expressly  states  that  he  knew  he  was  coming  to  the  place 
where  the  heaps  of  dirt  were  with  which  his  carriage  collided.  In 
O'Dwyer  v.  O'Brien,  13  App.  Div.  570,  43  N.  Y.  Supp.  815,  the  plain- 
tiff was  injured  by  tripping  over  a  loose  hoard  while  carrying  a  large 
basketful  of  clothes,  which  obstructed  her  vision  so  far  as  her  pa^- 
way  was  concerned,  and  while  she  was  making  no  effort  to  observe 
whether  her  footing  was  safe,  but  was  gazing  across  the  street. 
These  circumstanceB  present  no  analogy  to  the  facts  of  the  foeaent 
case,  nor  do  those  which  were  held  to  render  the  injured  persons 
chargeable  with  contributory  n^ligence,  in  Kane  v.  Whitaker,  33 
App.  Div.  416,  54  K.  Y.  Supp.  86,  or  Williams  v.  Bailroad  Co.,  116 
N.  Y.  628,  22  N.  E.  1117. 

The  evidence  justified  the  jury  in  finding  that  the  trestle  through 
which  the  deceased  fell  was  insufficiently  lighted  at  the  time  of  the 
accident.  There  appears  to  have  been  an  arc  lamp  on  a  mast  south 
of  the  trestle,  but  it  was  not  lighted  that  night  until  after  the  plain- 
tiff's husband  had  fallen  through  the  hole  and  incurred  the  injury 
which  caused  his  death.  The  defendant  employed  an  electrician  to 
look  after  the  lamps,  whose  duty  it  was  to  turn  on  and  turn  off  the 
electric  lights  when  notified  to  do  so.  "It  was  my  business/'  he  said, 
"when  I  was  notified  by  the  foreman,  or  when  somebody  else  told  me, 
— generally  the  watchman  at  the  office;  he  often  turned  it  on.  I  was 
not  notified  that  night  to  turn  it  on."  The  learned  trial  judge  charged 
the  jury  that,  while  it  was  the  duty  of  the  defendant  to  provide 
lamps  and  a  proper  system  of  lighting,  the  mere  lighting  was  the 
duty  of  a  fellow  servant,  for  which  the  defendant  would  not  be  lia- 
ble. Dnder  the  circumstances  of  the  present  case,  it  seems  quite 
doubtful  whether  the  electrician  was  to  he  regarded  as  a  fellow  serr- 
ant  of  the  deceased,  so  as  to  relieve  the  defendant  from  the  dfect 
of  his  failure  to  furnish  the  light  which  was  necessary  to  preserve 
the  safety  of  the  workmen  on  the  trestle.  It  is  not  necessary,  how- 
ever, to  pass  upon  this  question;  for  we  think  it  is  enough  to  charge 
the  defendant  with  negligence  that  the  hole  was  left  uncovered,  in 
proxunity  to  the  {dace  where  the  plaintifTs  husband  was  put  at  work 
in  the  dark. 

Complaint  is  made  of  the  amount  of  the  verdict  as  »cestdve,  but 
it  is  not  so  plainly  too  much  as  to  warrant  our  interference  with  the 
judgment  on  that  account. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All  con- 
cur. 


Digitized  by 


Google 


1046 


61  NEW  YORK  StJPPI^MBNT 
ud  H  New  York  Stat*  Biporur. 


DB  WITT  T.  MONJO. 

(Sivz«me  Court,  AnieUate  DItMoii.  First  D^wrtment  January  5,  1900.) 

1.  Notation— Evidence. 

Defendant  ordei%d  goods  from  a  manufacturer,  but  before  their  dellTery 
be  Bold  his  busfness,  and  they  were  delivered  to  his  vendee,  who  atirreed  tt> 
pay  for  them.  The  manofacturer  was  advised  of  the  sale  and  the  exist- 
ence of  the  agreement,  and  when  the  bill  for  the  goods  fell  due  Tecelved  a 
note  tar  the  amount,  execute  hy  sncdi  vendee.  From  tlw  time  the  note 
wu  received  imtll  there  was  a  final  failure  to  pay  a  balance  due  on  a 
draft  which  had  been  snbstltnted  for  the  note,  the  manufacturer  dealt 
with  defendant's  vendee  as  though  It  were  primarily  liable  for  the  goods, 
and  without  reference  to  defendant  Beld,  that  these  facts  were  sufficient 
to  establish  a  contract  of  noratlon  by  which  the  defendant  was  discharged. 

$.  BsnRBBCX— Hearing— Reofenino  Cub. 

The  ezerdae  of  the  discretionary  power  of  a  referee  to  open  a  case,  after 
the  evidence  is  closed,  to  permit  a  party  to  give  material  evidence  to  es- 
tablish his  defense,  will  not  be  reversed  unless  abused. 

O'Brien.  J.,  dissenting. 

Appeal  from  jndgment  on  report  of  referee. 

Action  by  William  B.  De  Witt  against  Louis  Monjo.  From  a 
Jndgment  ^smissing  the  complaint^  entered  on  a  referee's  report, 
pldintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  KUMSEY,  McLADGH- 
UN,  O'BRIEN,  and  INGRAHAM,  JJ, 

Albridge  C.  Smith,  for  appellant 
Thomas  M.  Bowlette,  for  respondent. 

BUMSEY,  J.  The  action  was  brought  to  recover  the  balance  due 
upon  a  sale  of  goods  by  the  Midland  Steel  Company,  of  which  the 
plaintiff  was  assignee,  to  the  defendant.  From  the  judgment  en- 
tered upon  the  report  of  the  referee  dismissing  the  complaint  this 
appeal  is  taken. 

It  appears  that  in  the  early  part  of  the  year  1896  the  defendant^ 
who  was  doing  business  under  the  name  of  Louis  Monjo,  Jr.,  & 
Co.,  ordered  from  the  Midland  Steel  Company  a  car  load  of  steel 
at  the  price  of  f759.32,  upon  a  credit  of  60  days.  There  was  con- 
siderable delay  in  the  shipment  of  the  goods,  and  they  were  not  fi- 
nally received  until  about  the  15th  of  May.  1896.  Before  that  time 
the  defendant  had  sold  to  the  National  Wrought-Steel  Manufactur- 
ing Company,  and  that  company  had  taken  possession  of,  all  his 
property  and  business,  and  when  this  car  load  of  steel  reached  the 
place  to  which  it  was  consigned  it  was  delivered  to  the  National 
Wronght-Steel  Manufacturing  Company.  On  the  29th  of  July  that 
company  delivered  to  the  Midland  Steel  Company,  the  seller  of  the 
goods,  its  promissory  note  for  the  amount  due  upon  the  car  load 
of  steel.  The  note  was  not  paid  when  due,  but  was  renewed. 
When  the  renewed  note  became  due,  that  was  not  paid,  but  after 
some  negotiations  the  Midland  Steel  Company  drew  its  draft  for  the 
amount  of  the  note,  with  interest,  upon  the  Wrought-Steel  Com- 
pany, which  was  accepted  by  it,  and  a  payment  of  f  425  was  made 
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by  the  acceptor  upon  the  draft  The  remainder  was  not  paid,  and 
it  is  to  recover  that  remainder  that  this  action  is  brought. 

The  foregoing  facts  are  not  disputed.  It  is  conceded  that  th& 
claim  of  the  Midland  Steel  Company  was  asBigned  to  the  plaintiff 
before  the  bringing  of  this  action.  It  is  claimed  by  the  defendant 
that  apon  his  sale  to  the  Wrought-Steel  Company  of  his  property 
and  business  that  company  agreed  to  pay  for  this  car  load  of  steel 
when  it  was  received;  that  the  Midland  Steel  Company  was  ad- 
vised of  the  purchase  by  the  National  Wrought-Steel  Manufacturing 
Company  of  the  defendant's  plant  and  business,  and  of  the  general 
relations  between  the  Wrought-Steel  Company  and  the  defendant; 
and  that,  knowing  these  relations,  it  accepted  the  Wrought-Steel 
Company  as  its  debtor  nnder  such  circnmatances  as  to  warrant  the 
conclusion  that  it  consented  to  the  agreement  between  that  com- 
pany and  the  defendant,  by  which  the  'Wronght-Steel  Company 
agreed  to  pay  for  this  car  load  of  steel;  and  that  by  reason  of  its 
assent  to  that  agreement  a  novation  took  place,  as  a  result  of  which 
the  defendant  was  discharged  and  the  Wrought-Steel  Company  be- 
came the  debtor  of  the  Midland  Company.  There  was  evidence 
which  warranted  the  finding  that  the  Wrought-Steel  Company  had 
agreed  with  Monjo  to  pay  the  bill  for  this  car  load  of  steel,  and 
there  was  also  evidence  that  this  agreement  was  known  to  the  Mid- 
land Steel  Company,  although  there  Is  no  direct  evidence  that  the^ 
precise  terms  of  the  agreement  were  made  known'to  it.  It  is  un- 
disputed, however,  that  the  Midland  Steel  Company  was  advised 
of  this  agreement  between  Monjo  and  the  Wrought-Steel  Company, 
and  the  facts  shown  raise  an  inference  that  it  accepted  the  situa- 
tion, and,  when  the  bill  for  the  steel  became  due,  received  the  note 
of  the  Wrought-Steel  Company  in  place  of  the  obligation  of  Monjo. 
It  is  clear,  too,  that  from  the  time  that  note  was  received  until 
there  was  a  final  failure  of  the  Wrought-Steel  Company  to  pay  the 
balance  due  upon  the  draft  which  had  been  substituted  for  the  note 
the  Midland  Steel  Company  dealt  with  the  Wrought-Steel  Company 
precisely  as  though  it  were  liable  primarily  for  the  steely  and  with- 
out reference  to  Monjo. 

From  these  facts  it  is  fair  to  infer,  as  seems  to  have  been  inferred 
by  the  referee,  that  the  Midland  Steel  Company  assented  to  tha 
agreement  by  which  the  Wrought-Steel  Company  assumed  to  pay 
for  this  car  load  of  steel,  and  accepted  that  company  as  its  debtor^ 
in  the  place  of  Monjo,  to  whom  the  steel  was  originally  sold.  These- 
facts  are  all  that  are  necessary  to  establish  a  novation.  To  prove- 
the  assent  of  the  creditor  it  is  not  necessary  that  express  knowl- 
edge of  the  transaction  be  brought  home  to  him,  but  that  assent 
may  be  proved  by  circumstantial  evidence,  precisely  as  other  tacts, 
may  be  similarly  proved.  16  Am.  &  Eng.  Enc.  Law,  880,  881,  889  j 
Hotchin  v.  Secor,  8  Mich,  494;  and  Regester  v.  Dodge,  61  How^ 
Prac.  107,  114.  There  was  sufl8cient  evidence,  therefore,  to  war- 
rant the  conclusion  reached  by  the  referee.  It  is  quite  true  that 
these  facts  were  not  found  by  him  in  his  report,  but,  as  the  evi- 
dence would  have  warranted  the  finding  of  them,  the  court  will 
infer  their  existence,  although  not  found  in  the  report,  to  sustain 
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It  is  claimed  by  the  ];^intiff  that  the  referee  erred  in  opening  the 
case,  after  the  evidence  was  closed,  to  permit  the  defendant  to  give 
Hiaterial  evidence  bearing  upon  this  question  of  novation.  Whetiier  it 
was  proper  or  not  to  open  the  case  was  a  matter  within  the  discre- 
tion of  the  referee,  and  that  discretion  will  not  be  reversed,  unless, 
from  the  facts,  it  is  made  to  appear  that  tiie  discretion  has  been 
abused.  We  cannot  infer  any  abase  from  what  is  shown  in  this 
case.  The  plaintiff  made  no  application  for  an  adjournment,  after 
the  new  evidence  was  received,  to  enable  him  to  meet  the  facts 
which  then  appeared.  It  is  to  be  assumed,  therefore,  that  he  did 
not  deem  it  necessary  to  make  such  proof,  and  he  cannot  now  say 
that  he  had  no  opportunity  to  do  so.  The  evidence  admitted  was 
clearly  competent  and  relevant,  and  it  was  equally  within  the  dis- 
cretion of  the  referee  to  receive  it  if  he  saw  fit. 

We  can  find  no  error  in  the  judgment,  and  for  that  reason  it 
is  affirmed,  with  costs  to  the  respondent.  All  concur,  except 
O'BBIEN,  J.,  who  dissents. 

O'BBIE^N,  J.  (dissenting).  As  the  conclusion  reached  is  based 
■pou  inferences  from  the  testimony,  I  deem  it  important,  even  at 
the  risk  of  being  tedious,  to  refer  to  the  same  in  detail.  On  the 
trial  before  the.  referee,  Koss  J.  Beatty,  president  of  the  Midland 
Bteel  Company,  testified  that  he  received  the  order  for  the  car  load 
of  steel  from  the  defendant  about  March  18,  1896,  and  it  was  filled 
and  shipped  to  the  defendant  May  15,  1896,  and  that  after  the  ship- 
ment a  statement  was  made  out  and  sent  to  the  defendant  each 
month.  There  are  papers  in  evidence  relating  to  the  order,  from 
which  it  appears  that  the  defendant  had  written,  "On  arrival  of  the 
steel  at  the  factory  we  will  send  check,"  and  that  60  days'  credit 
was  given.  And  there  is  a  letter  from  the  defendant,  dated  Jaly 
30,  1S96,  asking  an  extension  of  time  for  payment.  (The  car  load 
of  steel  had  then  an*ived  at  its  destination,  and  been  delivered,  and 
the  60-days  credit  had  expired.)  William  Palmer,  president  of  the 
National  Wraught-Steel  Company,  testified  that  in  June,  1896,  there 
was  a  car  load  of  steel  on  the  tracks,  consigned  to  the  defendant, 
and  that  the  defendant  told  the  company  to  put  it  in  the  factory, 
which  was  how  they  got  possession  of  it;  that  a  promissory  note 
for  $763.15,  dated  August  29,  1896,  was  sent  by  the  National 
Wrought-Steel  Company  to  the  plaintiff's  assignor, — that  being  the 
amount  of  money  due  on  the  car  load  of  steel ;  that  when  the  note 
became  due  a  time  draft  was  given  for  the  same  sum  plus  interest, 
and,  after  the  time  draft  became  overdue,  f425  was  paid  thereon; 
that  the  National  Wrought-Steel  Company  is  now  insolvent.  The 
defendant  testified  that  he  had  previous  dealings  with  the  Midland 
Steel  Company,  and  ordered  the  car  load  of  steel,  saying  it  was  to 
be  sent  to  him;  that  he  sold  his  business  to  the  National  Wrought- 
Steel  Company,  but  does  not  remember  notifying  the  Midland  Com- 
pany of  that  fact;  that  "after  the  sale  took  place,  and  after  the  pur- 
chase and  before  the  delivery^''  he  believed  he  notified  them;  that 
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he  had  no  written  agreement  with  the  National  Company  for  pay- 
ment of  the  indebtedness;  that  no  demand  on  him  for  payment  was 
made  after  July  29, 1896,  till  January  36, 1898.  The  defendant  waa 
alone  originally  liable  for  the  cargo  of  steel,  and  the  question  for 
consideration  is  whether  the  learned  referee  was  right  in  holding 
that  the  Midland  Company  by  implication  assented  to  the  discharge 
of  the  defendant,  and  accepted,  with  the  defendant's  consent, 
National  Wrought-Steel  Manufacturing  Company  as  a  debtor  in  his 
place  and  stead.  It  will  be  seen  that  the  referee  does  not  find  that 
there  was  any  express  agreement,  but  only  one  arising  by  implica- 
tion from  the  fact  of  the  acceptance  of  the  notes  of  the  Wrought- 
Steel  Company,  and  the  payment  of  part  of  the  claim  by  that  com- 
pany, and  the  evidence  contained  in  the  letters  showing  the  trans- 
actions between  the  Midland  Company  and  the  Wrought-Steel  Com- 
pany. All  that  can  be  gathered  from  these  letters  and  from  tiie 
oral  evidence  is  that  after  demand  upon  the.  defendant,  and  a  re- 
quest by  him  for  an  extension  of  time  subsequent  to  the  delivery  of 
the  steel,  the  National  Wrought-Steel  Manufacturing  Company  sent 
a  note  for  the  amount,  which  note  was  received,  and  was  subse- 
quently renewed.  The  defendant  testified  that  he  thought  he  sent 
a  notice  of  the  sale  of  his  business  to  the  Wrought-Steel  Company, 
but  he  does  not  claim  that  he  notified  the  Midland  Company  that 
his  successor  in  business  had  assumed  his  obligations  by  agreeing 
to  pay  his  debts,  including  that  to  the  Midland  Company;  and,  apart 
from  the  fact  that  the  note  was  reeeired,  and  subsequently  renewed, 
as  stated,  there  is  nothing  to  show  that  the  note  was  accepted  in 
payment  of  the  defendant's  debt.  On  the  contrary,  the  testimony 
of  the  president  of  the  Midland  Company  shows  that  after  the  de- 
livery of  the  goods  monthly  statements  were  sent  to  the  defendant, 
although  the  defendant  says  he  received  no  demand  for  payment 
after  July  29,  1896;  and  not  only  is  there  absence  of  proof  that  the 
Wrought-Steel  Company  assumed  the  obligations  of  the  defendant, 
but,  even  if  there  was,  there  is  nothing  to  show  that  this  fact  was 
oommnnicated  to  the  Midland  Company.  We  think  that  the  fail- 
ure to  bring  home  to  the  Midland  Company  notice  of  the  f^t  (if  it 
existed)  that  there  was  an  agreement  to  assume  and  pay  the  ob- 
ligations of  the  defendant,  or  a  definite  agreement  on  the  part  of 
the  Midland  Company  to  accept  the  note  of  the  Wrought-Steel  Com- 
pany in  payment,  at  or  before  the  time  when  it  received  such  note, 
militates  against  the  conclusion  reached  by  the  referee  that  the 
mere  receipt  of  the  note  under  the  circumstances  disclosed  here 
acted  as  a  discharge  of  the  defendant's  liability.  There  was  no 
agreement  proven  as  to  the  assumption  by  the  Wrought-Steel  Com- 
pany of  the  defendant's  debts  at  the  time  the  latter  turned  over  his 
business;  but,  whether  there  was  or  not,  under  the  defendant's  tes- 
timony such  agreement  would  not  be  conclusive,  for  the  reason  that 
he  testifies  that,  apart  from  the  consideration  for  the  transferring 
of  the  business,  there  was  a  separate  and  distinct  agreement  be- 
tween him  and  the  Wrought-Steel  Company  in  regard  to  this  par- 
ticular car  load  of  steel,  by  which  he  turned  it  over  on  the  promise 
of  the  Wrought-Steel  Company  to  pay  therefor. 
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The  difference  between  my  view  and  that  taken  by  Mr.  Justice 
RUMSEY  grows  out  of  what  different  presumptions  will  be  in- 
dulged in  on  the  receipt  by  a  creditor  of  the  note  of  a  third  party 
in  the  absence  of  any  express  or  definite  agreement  between  the  par- 
ties. I  nnderstand  his  view,  based  on  the  two  cases  of  Hotchin  v. 
Secor,  8  Mich.  494,  and  Kegester  v.  Dodge,  61  How.  Prac  107,  to 
be  that  npon  such  slight  evidence  as  here  appears  an  agre^ent 
will  be  inferred  or  implied  that  the  note  was  taken  in  payment; 
whereas  I  think  in  each  cases  the  least  presumption  is  that  the  note 
was  received  conditionally ,  or  as  collateral,  and  not  in  payment, 
and  the  burden  of  showing  such  an  agreement  as  to  payment  is  on 
the  debtor,  and  it  most  be  proved,  if  not  by  a  direct,  at  least  by 
clear  and  satisfactory,  evidence.  Neither  of  the  cases  referred  to 
were  New  York  cases;  one  T>eing  a  decision  of  the  courts  of  Mich- 
igan, and  the  other  a  case  in  partnership  in  the  United  States  cir- 
cuit court  In  partnership  cases  it  has  been  held  in  this  state  that 
where  one  partner  retires,  although  the  creditor  has  notice  thereof^ 
this  does  not  discharge  the  retiring  partner  nnleas  be  has  notice  in 
addition  of  an  express  agreement  on  the  part  of  the  continuing  part- 
ners to  assume  and  pay  the  liabilities  of  the  old  firm;  and  neither 
the  acceptance  of  a  note  nor  the  obtaining  of  a  judgment  against 
the  new  firm  will  discharge  the  retiring  partner  in  the  absence  of 
such  an  agreement.  Palmer  v.  Purdy,  83  N.  Y.  144;  Bank  v.  Un- 
derwood, 2  App.  Div.  342,  37  N.  Y.  Supp.  838;  McLoughlin  v.  Bie- 
ber,  41  App.  Div.  561,  58  N.  Y.  Supp.  790.  Although  the  question 
here  is  not  quite  the  same  as  in  partnership  cases,  I  think  the  prin- 
ciple and  reasoning  involved  are  analogous,  and  that  on  the  mere 
receipt  of  a  note  of  a  third  party  after  a  debt  is  due  it  will  not  be 
presumed  to  have  been  received  in  payment.  If,  with  knowledge  of 
a  definite  agreement  that  a  third  party  is  to  pay  the  debt,  it  is  re- 
ceived, then  there  would  be  a  novation.  So,  also,  if  simultaneously 
with  the  contracting  of  the  debt  the  note  of  a  third  party  were 
given,  there  would  again  be  a  novation.  As  stated  generally  in  16 
Am.  &  Eng.  Enc.  Law,  890: 

"When  a  creditor  accepts  the  note  of  a  third  p«w>n  la  payment  of  his  debt, 
a  novation  takes  place.  •  *  *  The  mere  acceptance  of  such  a  note,  how- 
ever, ioea  not  constitute  a  novation  without  some  evidence  that  It  was  taken 
In  satisfaction  of  the  debt" 

In  the  footnote  cases  are  cited  that  there  Is  no  presumption  that 

the  note  is  taken  in  payment. 

Apart  from  my  view  that  in  the  absence  of  definite  proof  that 
there  was  such  an  agreement  there  arises  a  presumption  that  the 
note  of  a  third  person  was  received  as  collateral,  rather  than  in 
payment,  there  is  another  consideration,  which,  upon  the  facts  here, 
seems  to  me  controlling.  The  car  load  of  steel  had  been  received 
by  the  defendant,  and  turned  oyer  by  him  to  the  National  Wrought- 
Steel  Company.  Thereafter  the  term  of  credit,  which  was  60  days, 
expired,  and  the  debt  was  due  and  payable,  when  the  defendant 
asked  for  an  extension  of  time,  and  it  was  subsequent  to  that  event 
that  the  note  of  the  National  Wrought-Steel  Company  was  sent  and 
received.  In  Gibson  v.  Toby,  53  Barb.  191,  earlier  cases  are  Bum- 
marized,  and  the  court  says: 
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"When  the  sale  and  delivery  of  the  property  and  the  transfer  of  the  note  are 
at  the  same  time,  a  ^samption  arises  that  the  parties  agreed  to  an  exchange 
of  property, — that  la,  that  the  vendor  should  and  deliver  hts  property  for 
the  note  to  be  transferred  by  tbe  other  party,  called  the  'vendee,* — and,  the 
agreement  being  executed,  the  note  is  taken  at  the  risk  of  the  party  taking  It 
for  hlB  property.  The  fact  of  a  slmoltaneoua  exchange  is  the  evidence  from 
which  the  i^;reement  Is  presnmed." 

Among  other  cases  the  court  refers  to  that  of  Ward  t.  Evans,  2 
Ld.  Baym.  928,  where  Lord  Holt  said  that: 

"T&klng  a  note  for  goods  sold  Is  a  payment,  because  It  was  a  part  of  the 
original  contract.  But  paper  Is  no  payment  when  there  Is  a  precedent  debt,  for 
when  SQch  a  note  Is  given  In  payment  It  Is  always  Intended  to  be  taken  under 
tbe  condition  to  be  payment  if  the  money  be  paid  thereon  In  convenient  time." 

Eeference  was  also  made  to  the  long-established  anthority  of 
Noel  T,  Murray,  13  N.  Y.  167,  that  the  acceptance  by  a  creditor  from 
his  debtor  of  a  biU  or  note  made  by  a  third  person  on  account  of 
the  debt  does  not  satisfy  it  unless  the  parties  agreed  that  it  should 
be  received  as  payment,  and  the  presumption  is  that  it  was  not 
taken  as  payment,  and  the  onus  of  establishing  that  it  was  agreed 
to  be  so  taken  is  upon  the  debtor. 

All  the  authorities  in  this  state  hold  that  in  the  case  of  a  preced- 
ent debt  the  note  of  a  third  person  is  not  to  be  deemed  to  be  taken 
in  payment  unless  there  is  positive  proof  to  that  effect  See  Whit- 
aker  v.  Whitaker,  4  Han,  810;  Eaynor  v.  Laux,  28  Hun,  35;  Smith 
V.  Applegate,  1  Daly,  91;  Damall  v.  Morehouse,  36  How.  Prac.  511. 
In  the  last-mentioned  case,  as  well  stated  in  the  headnote: 

"The  extinguishment  of  one  cause  of  action  by  tbe  sabatltutliHi  of  another  of 
the  same  degree  can  only  be  by  way  of  accord  and  satisfaction,  which  cannot 
be  implied  by  law.  but  is  the  effect  of  agreement  between  the  parties.  Tbe 
check  or  note  of  a  third  person  Is  not  a  satisfaction  of  the  engagement  unless 
It  be  so  agreed." 

The  law  outlined  has  been  followed  and  more  clearly  formulated 
in  the  recent  cases.  Xhns  in  the  case  of  Kirkham  v.  Bank,  26  App. 
Dir.  110,  49  N.  Y.  Supp.  767.  Justice  Ingraham,  in  writing  the 
opinion  of  the  court,  says: 

"The  question  as  to  the  effect  of  a  receipt  by  a  creditor  of  a  check  or  draft 
of  a  debtor  In  payment  of  a  debt  has  been  much  discussed,  but  It  seems  to  be 
now  settled  that  the  receipt  of  such  a  check  or  draft  Is  not  a  payment  of  the 
debt  unless  there  la  an  express  agreement  to  that  effect,  the  burden  being  upon 
tbe  debtor  to  prove  that  agreemoit'' 

And  in  Hall  v.  Stevens,  116  N.  Y.  209,  22  N.  E.  374,  it  is  said: 

"The  ansiwer  •  •  •  depends  upon  whether  the  draft  was  taken  for  a 
present  or  a  pvecedent  debt.  If  it  was  for  tbe  former,  the  presumption  la  that 
it  was  agreed  to  be  taken  in  payment,  and  the  burden  of  proving  the  contrary 
rested  upon  tbe  plaintiff;  while  If  It  was  for  the  latter,  the  iHresumptlon  is  that 
it  was  not  taken  as  payment,  and  the  onus  of  establishing  that  it  was  so  taken 
rested  upon  the  defendant." 

In  the  case  at  bar  the  note  of  the  National  Wrought-Steel  Com- 
pany was  not  given  at  the  time  when  the  debt  for  the  car  load  of 
steel  accrued,  but  was  subsequently  sent  to  the  Midland  Steel  Com- 
pany, and,  as  there  is  no  clear  or  positive  evidence  of  any  agree- 
ment that  the  note  should  be  received  in  payment,  i  must,  for  the 
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reasons  stated,  diBsent  from  the  opinion  of  the  majority  of  the 
court  I  think  the  Judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  erent 


ROSENBERG  T.  THIRD  AVE.  R.  CO. 

(Supreme  Court,  Appellate  DMslon,  Second  Department.  January  1000.) 

1.  Stbbbt  Railroads— Pabsenqers. 

Where  a  street-car  passenger  notified  the  conductor  where  to  let  Um 
off,  but  was  carried  by,  throngta  fault  of  the  conductor,  and  waa  permitted 
to  remain  on  the  car  tlU  Its  return  trip,  he  remained  a  passenger,  flion^ 
he  paid  but  one  fare. 
Sl  Same— HarwjBss  Error— Instruotionb. 

Error  in  charging  that  one  Injured  In  alighting  from  a  car  was  conceded 
to  be  a  passenger  was  harmless,  though  be  was  a  trespass^,  the  diart^ 
Imposing  only  ordinary  care  on  the  company. 

8.  CONTIKUANCB— AHENDUUKT. 

Permitting  amendment  of  a  complaint  averring  that  a  car  was  "stopped" 
to  permit  plaintiff  to  alight,  so  as  to  conform  It  to  proof  that  It  did  not 
stop,  but  was  moving  "very  slowly,"  was  not  cause  for  suspension  of  the 
trial,  defendant  not  claiming  to  be  surprised,  and  being  as  ready  to  meet 
the  amended  issue  as  the  original  one. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Adolph  Rosenberg  against  the  TMrd  Avenne  BaHroad 
Company.  From  a  judgment  for  plaintiff  and  an  ordCT  d^iying  a 
new  trial,  defendant  appeals.  AflSrmed. 

Argued  before  GOODRICH,  P.  J.,  and  BARTIiETT,  HATCH,  and 
WOODWARD,  JJ. 

Herbert  B.  limburger  (Henry  L.  Schenerman,  on  the  brieQ,  for 
pellant. 

Charles  J.  Patterson,  for  respondent. 

HATCH,  J.  This  action  was  brought  to  recover  damages  for  in- 
juries claimed  to  have  been  sustained  by  the  negligent  act  of  the  de- 
fendant. The  plaintifTs  proof  tended  to  establish  that  he  boarded 
the  car  of  the  defendant  at  Grand  street,  comer  of  the  Bowery,  to  ride 
to  Seventy-Sixth  street;  that  he  notified  the  conductor  of  his  point 
of  destination;  that  the  conductor  did  not  notify  him  of  his  arrival 
at  lhat  point,  and  he  continued  upon  the  car  until  he  was  carried  a 
long  distance  beyond.  Upon  discovering  this  fact,  he  continued  npoa 
the  car  for  the  purpose  of  being  carried  back,  on  its  return  trip,  to 
his  point  of  destination.  On  the  return  trip  he  did  not  pay  his  fare, 
but,  as  he  testifies,  the  conductor  said  to  him  that,  as  he  had  carried 
him  by  the  point  where  he  desired  to  stop,  he  (the  conductor)  would 
pay  his  fare,  ^e  plaintiff  remained  upon  the  car  until  he  reached 
his  iK)int  of  destination,  and,  as  the  car  slowed  down,  he  stepped 
upon  the  platform  to  alight.  The  conductor  had  given  the  signal  tor 
ihe  car  to  stop,  and  as  it  came  nearly  to  a  stop,  and  before  the  plain- 
tiff had  alighted,  he  gave  the  signal  to  go  ahead,  the  car  gave  a  jeri:. 
and  the  plaintiff  was  thrown  to  the  street,  sustaining  the  injuries  of 
which  complaint  is  made.  The  evidence  upon  these  questionB  was 
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conflicting,  but  the  jury  were  authorized  to  find  the  facta  eubatantially 
as  narrated.  It  is  claimed  upon  the  part  of  the  defendant  that  the 
plaintiff  was  riding  upon  the  car  with  the  conductor,  who  was  his 
friend,  on  the  downtown  trip;  that  he  had  not  paid  his  fare,  and  knew 
that  nobody  had  paid  it  for  him;  and  that,  in  consequence,  he  was  not 
to  be  treated  as  a  passenger.  If  the  plaintiff  was  carried  by  his 
point  of  destination  through  the  fault  of  the  condactor,  and  he  was 
thereafter  permitted  to  remain  upon  the  car  on  its  downtown  trip 
until  he  reached  his  point  of  destination,  we  think  he  must  be  regard- 
ed as  occupying  the  relation  of  a  passenger  to  the  defendant,  even 
though  he  paid  but  one  fare.  The  defendant,  when  it  received  the 
plaintiff  as  a  passenger,  undertook  to  deliver  him  at  his  point  of  desti- 
nation upon  its  line,  and  if  he  relied  upon  the  conductor  of  the  de- 
fendant to  inform  him  when  such  point  was  reached,  and  the  conductor 
negligently  omitted  so  to  do,  but  carried  him  by,  and  thereafter  he 
was  permitted  to  remain  upon  the  car  nntil  it  again  reached  such 
point,  we  do  not  think  it  can  be  asserted  that  his  relation  as  a  passen- 
ger had  changed.  But,  aside  from  these  considerations,  and  whether 
the  plaintiff  was  treated  as  a  passenger  or  a  trespasser,  it  is  evident 
that  the  defendant  owed  him  the  duty  not  to  unnecessarily  inflict  in- 
jury upon  him.  Day  v.  ICailroad  Co.,  12  Hun,  435,  affirmed  on  appeal, 
76  is.  Y.  593;  Sanford  v.  Bailroad  Co.,  23  N.  Y.  343;  Bounds  v.  Rail- 
road Co.,  (i4  N.  Y.  129.  The  obligation  which  rested  upon  the  defend- 
ant, if  it  took  affirmative  action  to  eject  the  plaintiff  from  the  car, 
or  in  permitting  him  to  voluntarily  alight  therefrom,  was  the  exercise 
of  ordinary  care  to  avoid  inflicting  Injury  upon  him ;  and  this  was 
the  measure  of  care  which  the  court  charged  the  jury  waa  the  obliga- 
tion of  the  defendant  to  the  plaintiff.  Bo  that,  if  we  assume  that 
the  court  committed  error  in  stating  that  the  plaintiff  was  conceded 
to  be  a  passenger  upon  the  car,  or  if  he  was  not  in  fact  a  passenger, 
yet  the  obligation  which  the  defendant  was  under  to  him  waa  the 
same  obligation  which  the  court  in  its  charge  clearly  submitted  to  the 
jury,  so  that  in  no  event  was  the  defendant  in  any  wise  prejudiced  by 
anything  which  the  charge  contained  in  this  regard. 

Ilie  complaint  averred  that  the  car  was  stopped  for  the  purpose 
of  permitting  plaintiff  to  leave  the  same,  and  while  he  was  endeavoring 
to  alight  it  was  suddenly  started.  The  proof  given  by  the  plaintiff 
and  some  of  his  witnesses  was  to  the  effect  that  the  car  did  not  stop, 
but  was  moving  very  slowly,  when  it  was  suddenly  started  up.  At 
the  first  opportunity,  objection  being  made  that  the  proof  did  not 
correspond  to  the  averment,  the  {daintiff  moved  to  amend  in  this 
respect,  and  was  permitted  to  add,  in  place  of  the  word  "stopped," 
the  words  *'the  car  was  nearly  stopped."  The  defendant  objected  to 
the  amendment  as  being  beyond  the  power  of  the  court  to  make,  and 
asked  leave  to  withdraw  a  juror,  and  suspend  the  trial.  The  objec- 
tion was  overruled,  and  the  leave  was  refused.  It  was  not  claimed  by 
the  defendant  that  it  was  surprised  on  account  of  the  amendment, 
and  the  proof  which  it  gave  upon  the  trial  clearly  showed  that  it  waa 
as  ready  to  meet  the  amended  issue  as  the  original  one.  The  amend- 
ment itself  was  proper.  No  new  cause  of  action  was  added,  nor  was 
there  a  radical  change  in  the  act  of  negligence  as  originally  averred, 
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ment  was  one  clearly  authorized  to  be  made  open  the  trial.  Itiompaon 
T.  Hicks,  1  App.  Dir.  275, 37  N.  T.  Snpp.  340;  Davis  t.  Bailroad  Co., 
110  N.  Y.  646, 17  m.  E.  733.  This  case  waa  not  like  that  of  Patterson 
T.  Railroad  Co.,  26  App.  DIt.  336,  49  K.  Y.  796,  or  of  Andenon 
T.  Railway  Co.,  36  App.  Div.  809,  56  N.  Y.  Sapp.  290.  In  the  former 
of  these  cases  the  trial  was  had  without  any  amendment  to  the  com- 
plaint, and  the  plaintiff's  claim,  and  hep  testimony  in  support  of  it, 
was  that  the  car,  when  the  injnry  was  received,  was  at  a  standstill, 
and  suddenly  started.  Other  proof  was  to  the  effect  that  it  did  not 
stop  at  all.  We  held  that  these  positions  were  entirely  irrecon- 
cilable, and  that  the  plaintiff  could  not  support  the  judgment  by  the 
claim  that,  even  though  the  car  was  slowly  moving,  the  recovery  mij^t 
be  upheld.  The  distinction  was  clearly  pointed  out  in  the  later  case. 
Such  rule  has  no  application  in  respect  to  the  amendment  in  this 
case.  It  was  the  same  act  of  negligence  after  the  amendment  as  be- 
fore. The  amendment  simply  sought  to  make  the  pleadings  conform 
to  the  proof.  There  was  no  radical  departure  from  the  proof  and  the 
pleadings,  as  was  the  case  in  Hoffman  v.  Railroad  Co.  (Sup.)  61  N.  Y. 
Supp.  590.  In  the  latter  case  the  variance  was  radical,  both  as  to  the 
act  of  negligence  and  the  place  of  its  claimed  commission,  and  this 
variance  was  so  great  as  to  practically  present  a  new  case.  Hie 
amendment,  however,  which  was  made  in  the  present  case,  has  not  in 
the  slightest  changed  the  character  of  the  act  of  the  defendant,  and 
there  was  no  variance  as  to  place  or  time  between  the  original  and 
the  amended  pleading.  The  defendant  was  in  no  sense  .misled,  and 
consequently  it  has  no  grievance.  The  charge,  as  a  whole,  was  as 
fair  to  the  defendant  as  it  was  entitled.  We  find  no  substantial 
error  in  the  case.   The  judgment  should  therefore  be  affirmed. 

Judgment  and  order  affirmed,  wltb  costs.  All  cmcnr. 


SCHROECK  V.  BEESS. 
(Supreme  Court,  Appellate  Division,  First  Dc^tartment.  Jamury  5.  19000 

1.  Cbu-ar  Steps— Landlord's  RESPONsrsiLTTT  for  Manaoembkt. 

Tlie  lantllord  who  lets  store  and  basement  to  tenant,  who  had  excluBlTC 
possession  and  control  thereof.  Is  not  liable  to  third  persons  for  manage- 
ment of  the  cellar  door  covering  steps  from  sidewalk  to  basement,  thoDgb 
be  lets  the  floors  above  the  store  to  other  persons. 

8.  Sahb— Covers  and  Railings. 

An  ordinance  proTldlng  that  steps  projecting  beyond  line  of  street  and  de- 
scending into  cellar,  where  "same  shall  be  covered,"  shall  be  inclosed  wltb 
rails,  with  gate  or  chains  across  entrance,  does  not  apply  where  steps  are 
covered  with  a  set  of  doors. 

Appeal  from  trial  term.  New  York  county. 

Action  by  Eva  Schroeck,  an  infant,  against  Letta  Beisa.  From 
judgment  dismissing  complaint,  and  from  an  order  denying  motion 
for  new  trial,  plaintiff  appeals.  Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  PATTERSON,  0*BBIEN, 
UgLAUGHUN,  and  INGBAHAM,  JJ. 
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C.  G.  F.  Wahle,  for  appellant. 
G.  C.  Nadal^  for  respondent. 

VAN  BBtJNT,  P.  J.  The  defendant  in  this  action,  at  the  time  of 
the  accident  in  qoestion,  wae,  and  had  been  for  some  years,  the 
owner  of  the  tenement  hoaae  No.  276  East  Third  street,  in  this  city, 
■and  which  she  had  rented  to  various  tenants.  On  the  ground  floor 
there  was  a  store  with  two  show  windows  and  an  entrance  between 
them.  Under  this  store  there  was  a  basement,  to  which  a  flight  of 
steps  descended  from  the  sidewalk  immediately  under  one  of  the 
show  windows.  These  steps  extended  four  feet  six  inches  out  from 
the  wall  of  the  house,  and  were  covered  by  a  set  of  wooden  doors; 
■and  on  each  side  of  the  doors  there  was  an  iron  railing,  bat  there 
was  none  in  front  of  the  steps.  This  store,  basement,  and  entrance 
to  the  basement  had  been  rented  to  one  William  Hartung,  who  had 
exclusive  possession  and  control  of  them  at  the  time  of  the  acci- 
dent. Located  in  the  cellar  to  whicb  these  steps  led  was  a  bake 
■oven,  used  by  the  occupant  of  the  bakery  above.  On  the  3d  of 
April,  1896,  the  plaintiff  resided,  with  her  parents,  at  274  East 
Third  street.  On  the  evening  of  that  day  the  plaintiff,  an  Infant  of 
the  age  of  3  years  and  7  months,  in  company  with  her  mother, 
was  on  the  street  in  front  of  her  residence.  While  the  mother  stood 
and  talked  with  a  friend,  the  child  wandered  away  without  her  no- 
ticing it,  and  fell  down  the  flight  of  steps  through  one  of  the  doors, 
which  was  standing  open,  and  injured  herself.  One-half  of  the  cel- 
lar door  had  been  opened  and  left  open  at  7  o'clock  that  evening  by 
an  employ^  of  Hiartung,  proprietor  of  the  bake  shop.  The  accident 
happened  about  8  o'clock.  It  is  claimed  upon  the  part  of  the  plain- 
tiff— ^First,  that  the  defendant  was  responsible  for  the  management 
-of  this  cellar  door,  because  she  had  let  only  a  portion  of  the  build- 
ing to  the  occupant  of  the  store,  the  rest  being  used  by  her  for 
tenement  purposes;  and,  secondly,  because  the  steps  in  question 
were  not  constructed  and  protected  in  the  manner  provided  for  by 
law. 

It  seems  to  be  clear  that  the  first  ground  is  not  well  taken.  It  is 
true  that  the  defendant  let  to  Hartung  only  a  portion  of  the  prem- 
ises ;  bnt  the  part  of  the  premises  let  to  him  was  the  store  and  base- 
ment, over  which  he  had  the  sole  control,  and  upon  which  the  de- 
fendant had  no  right  to  enter.  The  fact  that  she  let  other  parts 
of  the  building  to  other  tenants  in  no  way  gave  her  any  authority 
over  the  premises  let  to  Hartung.  The  case  is  entirely  dissimilar, 
therefore,  from  those  cases  where  the  landlord  has  been  held  liable 
for  the  condition  of  the  halls  and  passageways  which  were  used  In 
common  by  the  various  tenants  of  the  building.* 

Slither  does  the  claim  that  the  construction  of  the  steps  and  their 
protection  were  not  in  accordance  with  the  provisions  of  section  342 
of  the  Revised  Ordinances  seem  to  be  well  founded.  That  section 
reads  as  follows: 

"Sec.  342.  Every  entrance  or  flight  of  steps  projecting  beyond  the  line  of  tlie 
street  and  deKendlng  Into  any  cellar  or  basement  story  of  any  honse  or  other 
building  where  such  entmnce  or  flight  of  steps  shall  not  be  covered,  shall  be 
indosed  with  a  nUIng  on  each  side,  permanently  put  up,  from  tbreo  to  three 
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and  a  half  feet  high,  with  a  gate  to  open  inwardly,  or  with  two  Iron  chains 
across  the  entrance-wa;,  one  near  the  top  and  one  in  the  center  of  the  Tailing, 
to  be  closed  during  the  night  unless  there  be  a  burning  light  over  the  ateps, 
to  prevent  accidents,  under  the  penalty  of  twenty  dollars  for  each  offense,  to  be 
recovered  from  the  owner,  assigns  or  lessee  thereof,  severally  and  respectlvdy." 

The  evidence  in  this  case  shows  that  the  steps  were  protected 
an  iron  railing  on  the  sides,  and  were  covered  b.v  doors  which  opened 
upon  hinges,  but  had  no  chains  across  in  front.  It  will  appear, 
upon  reference  to  the  ordinance,  that  those  provisions  of  the  law 
only  apply  to  entrances  to  flights  of  steps  which  were  not  coTered. 
The  steps  in  question  were  covered  by  doors,  which  were  snfficient 
and  proper  for  the  purpose.  The  ordinance  evidently  refers  to  open 
flights  of  steps,  which  it  requires  to  be  protected  in  the  manner 
there  indicated.  It  could  never  have  been  intended  that,  when  the 
word  "covered"  is  used,  it  was  intended  to  refer  to  only  those  cases 
where  the  entrance  or  flight  of  steps  was  covered  by  a  permanent 
covering,  because  the  construction  under  those  circumstances  would 
be  absolutely  useless.  The  ordinance  vtM  intended  to  apply  to 
flights  of  steps  which  could  be  used,  and,  when  entrances  and  fl^i^hts 
of  steps  which  were  covered  were  exempted,  it  is  evident  that  the 
provision  meant  to  exempt  those  flights  of  stejia  which  were  cov- 
ered by  movable  coverings,  by  the  raising  of  vihich  the  steps  might 
be  made  of  service  in  connection  with  the  basement  to  which  ther 
led.  There  is  no  claim  that  either  the  construction  of  these  cellar 
steps  or  the  doors  covering  the  same  was  improper,  except  so  far 
as,  under  the  construction  of  the  ordinance  claimed  by  the  plaintiff, 
they  were  not  in  compliance  with  the  provisions  of  section  .342 
above  mentioned.  There  seems  to  have  been  no  negligence,  fh^e- 
fore,  upon  the  part  of  the  defendant  in  maintaining  the  stairway 
and  the  covering  thereof;  and,  if  anybody  was  guilty  of  negligence 
through  which  the  accident  happened,  it  was  the  occupant  of  the 
store  in  leaving  the  collar  door  open  when  the  stairs  do  not  seem 
to  have  been  in  actual  use.  We  think,  therefore,  that  the  judgment 
of  the  court  below  was  right,  in  that  there  was  no  evidence  of  any 
negligence  upon  the  part  of  the  defendant. 

The  judgment  and  order  should  be  affirmed,  with  costB.  All 
concur. 


JOHN  POLHEMUS  PRINTING  CO.  v.  HALLENBECK. 
(Supreme  Court,  Appellate  Division,  First  Department.  Jannary  5,  1900.) 

1.  LAJTOLOBD  AKD  TEN.MT--lNDEiariTT  BOND— CONSTRUCnOH. 

A  bond  for  the  performance  of  a  covenant  In  a  lease  must  be  constmed 
In  connection  with  the  lease. 

8l  Samb— Alteration— Materiality— Effect. 

A  bond  executed  by  sublessors  was  conditioned  for  the  procurement  bj 
them  of  a  renewal  of  the  lease  for  the  lessee  at  the  same  rent.  The  lease 
contained  a  covenant  for  "renewal  for  five  years."  After  the  bond  was 
executed  the  words  "for  a  further  term  of  five  years"  were  Inserted  therein 
by  the  direction  of  one  of  obligors  without  the  knowledge  or  assent  of  the 
other.  Eeld  that,  since  the  liability  on  the  bond  with  or  wlthoot  the  1»- 
lerted  words  was  the  same,  the  Alteration  was  not  material. 
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ft,  Baue— Dauaobb— Ihtbrbbt. 

UDder  Code  Glv.  Proc.  S  lOli^.  providing  that  damages  recoverable  for 
the  breach  of  a  bond  for  the  pei-fonuance  of  an  act  cannot  exceed  the 
penalty,  except  when  the  condition  Is  for  the  payment  of  money,  In  as- 
sessing damages  In  a  suit  on  a  bond  for  the  performance  of  a  covenant 
for  the  renewal  of  a  lease  it  la  error  to  add  l&tereat  to  the  amount  of  tbe 
bond. 

Ingraham.  J.,  dissenting. 
Appeal  from  trial  term,  New  York  county. 

Action  by  the  John  Polhemus  Printing  Company  against  Harry  C. 
Hallenbeck.  From  a  judgment  entered  on  a  rei^ict,  and  an  order 
denying  a  new  trial,  plaintiff  appeals.   Modified  and  affirmed. 

Argaed  before  VAN  BRUNT,  F.  J.,  and  BUMSEY,  PATTEBSON, 
O^BRIKN,  and  INGRAHAM,  JJ. 

Abel  Crook,  for  appellant. 
James  Parker,  for  respondent. 

PATTEIBSON,  J.  This  action  was  upon  a  bond  for  the  breach  of 
a  condition  to  procure  for  the  plaintiff  a  renewal  of  a  lease  of  certain 
premises  in  the  city  of  New  York  at  a  yearly  rent  of  f7,200.  The 
premises  belonged  to  the  Roosevelt  estate,  and  Wynkoop  &  Hallen- 
beck  were  lessees  thereof.  The  plaintiff  was  a  sublessee,  holding 
under  Wynkoop  &  Hallenbeck  for  a  term  of  three  years,  with  a 
priTllege  of  renewal  for  five  years  more  at  the  same  rent,  of  f 7,200, 
when  a  new  lease  should  be  given  to  Wynkoop  &  Hallenbeck  by  the 
own^  of  the  building.  Hie  defenses  are,  in  snbstance:  First,  fliat 
the  ^aitttiff  relieved  the  defendant  of  liability  on  the  bond,  or  of  the 
obligation  to  procure  a  sublease,  because,  without  the  consent  of  the 
defendant  or  of  Wynkoop  &  Hallenbeck,  and  of  its  own  volition,  it 
negotiated  with  the  owners  of  the  premises,  and  secured  a  new  lease; 
second,  that  the  plaintiff  so  interfered  with  Wynkoop  &  Hallenbeck 
in  their  negotiations  with  the  owners  of  the  premises  as  to  prevent 
that  firm  from  securing  a  renewal  of  the  lease  pursuant  to  their  coQ' 
tract  with  the  plaintiff. 

We  do  not  find  that  the  case  differs  in  any  essential  feature  from 
the  condition  in  which  it  stood  when  it  came  before  us  on  a  former 
appeal.  30  App.  Div.  524,  52  N.  Y.  Supp.  420.  The  same  questions 
are  discussed,  and  upon  substantially  the  same  proofs.  We  held 
upon  the  former  appeal,  and  now  hold,  that  the  bond  upon  which  the 
plaintiffs  cause  of  action  arises  must  be  construed  in  connection  with 
the  lease  from  Wynkoop  &  Hallenbeck  to  the  plaintiff.  In  that  lease 
the  covenant  for  renewal  is  very  clear.  The  condition  of  the  bond  re- 
lates to  that  covenant  of  renewal,  and  is  not  susceptible  of  any  other 
construction.  The  provision  in  the  lease  respecting  the  renewal  for 
five  years  at  the  same  rent  when  a  new  lease  is  given  to  Wynkoop  & 
Hallenbeck  by  the  owners  of  the  property  was  fully  considered  on  the 
former  aj^al,  as  was  also  the  testimony  respecting  the  acts  of  the 
representative  of  the  plaintiff  in  negotiating  with  Wynkoop  &  Hallen- 
beck and  with  the  Roosevelt  estate.  It  is  claimed  that  the  testimony 
upon  the  last  trial  puts  a  different  phase  upon  these  negotiations,  but 
we  do  not  so  understand  it.  They  were  undertaken  by  the  plaintiff 
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to  induce  the  defendant  to  get  the  renewal  lease  from  the  Roosevelt 
vstate  one  year  before  the  termination  of  the  then  current  lease. 
The  reason  of  entering  upon  the  sabject  at  that  early  date  was  the 
necessity  which  the  plaintiff  was  ander  of  making  arrangements  a 
long  time  in  advance  to  more  its  extensive  printing  establishment, 
and  Wynkoop  &.  Hallenheck  acquiesced  in  the  subject  being  then 
taken  up  and  disposed  of.  Several  months  elapsed  from  the  first  re- 
quest to  the  demand  that  final  action  be  taken  by  the  defendant. 
AVynkoop  &  Hallenbeck  did  undertake  the  negotiation  with  the  own- 
CCB.  and  succeeded  in  inducing  such  owners  to  recede  from  a  demand 
of  ^9,500,  and  to  agree  to  accept  a  rent  of  ?8,000,  but  that  was  fSOO 
more  than  the  amount  at  which  the  renewal  was  to  be  procured. 
Proimsitions  were  then  made  by  the  defendant  to  divide  the  difference, 
so  that  each  party  would  pay  one-half.  There  is  some  little  conflict 
of  testimony  with  respect  to  what  was  said  and  done  between  Mr. 
Tobin,  the  reivesentative  of  the  plaintiflF,  and  Mr.  Hallenbeck,  as  to 
the  status  of  the  negotiations  on  the  afternoon  of  the  day  on  which 
the  plaintiff  took  the  lease  directly  from  the  Bo(wevelt  estate;  but 
it  was  for  the  jury  to  pass  upon  that,  and  we  see  no  reason  to  inter- 
fere \^'ith  the  verdict.  The  case  stands  substantially  as  it  stood  be- 
fore, viz.  that  there  was  a  breach,  which  entitled  the  plaintiff  to  re- 
cover. 

It  is  further  claimed,  however,  that  the  defendant  Hallenbeck  is 
not  liable  upon  the  bond,  because  of  an  alteration,  assumed  to  be  • 
material,  made  in  it  without  his  knowledge  or  assent,  and  which 
he  insists  affects  the  subject  of  his  liability.  This  matter  was  also 
before  us  on  the  former  appeal,  but  was  not  considered  in  the  opin- 
ions rendered  upon  the  decision  of  that  appeal.  The  bond  was  ex- 
ecuted under  the  hand  and  seal  of  Mr.  Wynkoop  and  Mr.  Hallen- 
beck in  the  presence  of  one  Moore,  as  subscribing  witness;  and  it 
was  conditioned  for  the  procurement  by  Wynkoop  &  Hallenbeck  for 
the  Polhemus  Printing  Company  of  a  renewal  of  the  lease  of  the 
premises  121  Fulton  street  and  48  Ann  street  at  the  same  rent 
After  the  bond  was  executed  it  was  brought  back  by  Mr.  Wynkoop, 
one  of  the  obligora,  to  the  subscribing  witness;  and  he  inserted,  at 
Mr.  Wynkoop's  request,  the  words  "for  a  further  term  of  five  years." 
Wynkoop  thereupon  signed  a  notation  that  the  insertion  was  made 
part  and  parcel  of  the  bond,  and  that  was  witnessed  by  Mr.  Moore. 
Mr.  Hallenbeck  was  not  present,  and  did  not  sign  it.  That  the  bond 
without  the  alteration  was  signed  and  sealed  by  the  defendant 
Hallenbeck  is  not  denied.  It  does  not  appear  that  the  bond  was 
delivered  to  the  plaintiff  before  the  interlineation  was  made.  Th^ 
is  nothing  whatever  in  the  case  to  show  that  the  plaintiff,  or  any- 
body acting  for  it,  had  any  part  in  the  alteration  of  this  instrument, 
or  knew  anything  about  its  having  been  altered  before  its  delivery. 
That  the  alteration  was  made  by  the  direction  of  one  of  the  obligors 
upon  the  bond,  the  co-partner  of  the  other  obligor,  is  fully  proven, 
-and  the  bond  was  given  in  a  co-partnership  transaction.  We  are 
not  called  upon  to  apply  the  rule  of  law  respecting  material  alte^ 
ations  made  in  written  instruments,  for  in  this  case  there  is  noth- 
ing which  changes  the  liability  of  Mr.  Hallenbeck  on  this  bond  by 
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ruuaon  of  the  words  inserted  in  it  at  the  direction  of  his  partner. 
They  are  entirely  immaterial  to  that  liability.  Construing  the  bond 
and  lease  together,  as  we  have  heretofore  held  must  be  done,  the 
bond  became  forfeited  when  the  renewal  referred  to  in  the  lease 
was  not  procured;  aind  whether  that  renewal  was  stated  to  be  for 
five  years,  or  any  other  period,  does  not  affect  the  question  of  lia- 
bility, so  long  as  that  liability  attached  to  the  failure  to  procure 
the  renewal  of  the  specific  lease  referred  to  in  both  the  lease  and 
the  bond. 

An  exception  was  taken  by  the  defendant  Hallenbeck  to  an  in- 
struction of  the  court  authorizing  or  directing  the  jury  to  add  in- 
terest to  the  amount  of  the  bond.  This  exception  was  well  taken. 
The  bond  was  not  one  for  the  recovery  of  money  only.  We  have  seen 
that  it  was  given  for  the  performance  of  a  covenant  in  a  lease,  and 
have  held  that  it  must  be  construed  in  connection  with  that  lease. 
By  section  1915  of  the  Code  of  Civil  Procedure  it  is  enacted  that  the 
damages  to  be  recovered  for  a  breach  or  successive  breachoi  of  the 
condition  of  a  bond  for  the  performance  of  an  act  cannot  in  the 
aggregate  exceed  the  penal  sum,  except  where  the  condition  is  for 
the  payment  of  money,  in  which  case  they  cannot  exceed  the  penal 
sum  with  interest  thereupon  from  the  time  when  the  defendant 
made  default  in  the  performance  of  the  condition.  This  provision 
of  the  Code  seems  to  be  a  substitute  for  sections  5,  6,  2  Rev.  St.  p. 
378,  under  which  it  was  held  in  Beers  v.  Shannon,  73  N.  Y.  302, 
that,  upon  an  assessment  of  damages,  merely  casting  interest  on 
the  amount  named  in  the  penalty  was  improper,  in  an  action  on  a 
penal  bond  with  a  condition  for  the  performance  of  an  act  The 
limitation  of  the  recovery  to  the  penal  sum,  however,  is  exprewly 
declared  in  the  section  of  the  Code  cited,  in  connection  with  such  a 
bond  as  that  in  this  action. 

The  judgment,  therefore,  must  be  modified  by  deducting  there- 
from the  sum  of  $573.79,  which  is  the  amount  of  interest  included  in 
•  the  verdict  of  the  jury,  and  also  a  reduction  of  so  much  of  the  extra 
allowance  granted  as  amounts  to  5  per  cent,  on  that  interest;  and 
as  thus  modified  the  judgment  is  affirmed,  without  costs  to  either 
party.  All  concur,  except  DfGBAHAM,  J.,  who  dissenta 

INGRAHAM,  J.  For  the  reasons  stated  by  me  upon  the  former 
appeal,  I  am  unable  to  concur  in  the  opinion  of  Mr.  Justice  PAT- 
TEB60N  on  this  appeaL 


STBUBR  T.  MBJTROPOIilTAN  ST.  RT.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department  January  S, 

Btrbbt  Railwats— Injury  to  FASsENnER— Neqltqbncb. 

Negligence  cannot  be  attrlbated  to  a  street-rallwar  conqnny  where  a 
passenger,  after  the  car  had  been  stopped,  and  tben  started  up,  ste^ted 
off  the  front  platform,  without  any  notice  to  the  conductor  or  driver,  nei- 
ther of  whcnn  had  any  reason  to  suspect  his  Intention. 

Appeal  from  trial  term. 
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Action  by  Samnd  Bteuer,  administrator  of  Israel  Btetter,  deceased, 
against  the  Metropolitan  Street-Railway  Company.  From  a  judg- 
ment  on  a  verdict  for  defaidant,  and  from  an  ovAer  doqring  a  motion 
for  new  trial,  plaintiff  appeals.  Affirmed. 

Argaed  l>efor«  VAN  BRUNT,  P.  J.,  and  BDMSBT,  VAVTEBeON, 
O'BRIEN,  and  INGRAHAM,  JJ. 

G.  F.  Boeech,  for  appellant 
0.  F.  Brown,  for  respondent. 

VAN  BRUNT,  P.  J.  We  think  that  the  judgment  and  order  in  this 
case  should  be  affirmed.  Upon  a  careful  examination  of  the  evid^ce, 
the  conclusion  is  irresistible  that  the  deceased  attempted  to  get  off 
the  car,  upon  the  front  platform  of  which  he  was  ridng,  not  only  while 
it  was  in  motion,  but  Without  giving  any  notice  whatever  of  his  inten- 
tion to  alight,  ^ther  to  the  conductor  or  the  driver.  It  is  undoubtedly 
true  tiiat  the  car  had  stopped,  and  some  people  had  ali^ted;  bat 
when  the  deceased  attempted  to  get  off  ttie  car  it  was  in  motion,  and 
be  had  given  no  notice  whatever  to  the  persons  in  charge  of  tl^e  car 
of  his  desire  or  Intention  to  alight.  Neither  the  driver  nor  the  con- 
ductor had  any  reason  to  suspect  any  intention  upon  the  part  of  the 
deceased  to  leave  the  c£Lr,  and  he  stepped  off  the  car  with  his  back 
towards  the  horses,  with  the  usual  result,  even  when  a  oar  is  moving 
quite  slowly.  Under  these  circumstances  it  is  difficult  to  see  upon 
what  n^ligence  ot  the  defendant  can  be  predicated.  If  parties  at- 
tempt to  alight  from  a  car,  having  giv^  no  information  or  indication 
to  the  pMwns  in  chai^  of  their  intention  so  to  do,  th^  is  no  negli- 
gence upon  the  part  of  the  driver  of  the  car  in  increasing  its  speed  to 
the  rate  at  which  it  csn  ordinarily  proceed  with  safety.  While  con- 
ductors and  drivers  of  street-railway  cars  are  bound  to  use  diligence 
in  looking  after  the  safety  of  their  passengers,  they  have  no  reason 
to  anticipate  that  passengers  will  attempt  to  alight  from  moving  cars. 

The  judgment  and  order  should  be  affirmed,  with  costs.  All' 
concor. 


BUBLL  V.  CITY  OF  JOHNSTOWN. 

(Supreme  Oonrt,  Appellate  Division.  Third  Department  Januair  8,  1900.) 

ArFBAii— Rbview— Failurb  to  File  Excbftions. 

Where  no  exceptions  are  filed  to  the  decision  on  a  trial  to  the  court 
below,  the  only  questions  reviewable  are  those  raised  bj  exceptions  Uy 
roIlngB  on  the  trial. 

Appeal  from  trial  term,  Fulton  county. 

Action  by  Edward  Buell  against  the  city  of  Johnstown.  From  a 
judgment  for  d^endant,  plaintiff  ai^>eals.  Affirmed. 

Argued  before  PARKER,  P.  J.,  and  LANDON,  HEBEUCK,  HEfr 
WIN,  and  KELLOGG,  JJ. 

M.  B.  Murray  (R.  P.  Anibal,  of  counsel),  for  appellant 
Borden  D.  Smith  (Andrew  J.  Nellis,  of  counsel),  for  respondent 
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FEB  OUBIAM.  No  exceptions  were  filed  to  the  decision  of  the 
court.  There  is  nothing,  therefore,  before  this  coort,  which  it  is 
authorised  to  review,  ^cept  qneations  raised  by  ^^ptions  to  rulings 
upon  the  trial.  We  find  nothing  in  these  rulings,  adverse  to  plain- 
tiff, which  calls  for  a  reversal  of  the  decision. 

Judgment  affirmed,  with  costs. 


FOX  T.  IRELAND  et  bL 
(Supreme  Court.  Appellate  Dlrlslon,  First  Department  January  S,  1900.) 

VALUSQ  BuILDINOB— RBLIANCB  or  AKBWER  O*  ARCHrrKCT. 

A  building  bavlng  fallen  by  reason  of  a  defective  foundatlos.  Injuring 
a  workman  therein,  the  owner,  to  be  exonerated  through  the  architect, 
must  show  that  be  was  skilled  and  competent,  thai  he  relied  on  him  both 
for  preparation  of  plans  and  superintendence  and  Inspection  of  the  woA, 
and  that  he  did  not  Interfere  with  him  In  the  dlschaige  of  his  duties. 

Appeal  from  trial  term,  New  York  county. 

Action  by  William  H.  Fox  against  John  B.  Ireland,  impleaded  with 
others.  From  judgment  dismissing  the  c<Hnplaint  as  to  said  Ireland, 
and  from  order  denying  motion  for  new  trial,  plaintiif  appeals.  Be- 
versed. 

Argued  before  VAN  BBUNT,  F.  J.,  and  PATTEBSON,  aBBIElN, 

Mclaughlin,  and  maRAHAM,  jj. 

Charles  J.  Fatterson,  for  appellant. 
Ira  D.  Warren,  for  respondents. 

PATTEBSON,  J.  This  appeal  is  taken  by  the  i^aintift  from  a  judg- 
ment in  favor  of  the  defenduit  John  B.  Ireland,  entered  upon  a  dis- 
missal of  the  comf^aint  (as  to  Mr.  Ireland)  in  an  action  to  recover 
damages  for  personal  injuries.  The  accident  which  resulted  in.  the 
grievous  injury  sustained  by  the  plaintiff  was  due  to  the  insecurity 
of  the  foundation  of  one  of  the  middle  row  of  columns  which  su^^rted 
a  large  structure  being  built  upon  the  defendant's  land.  There  can 
be  no  doubt  of  the  facts  connected  with  the  cause  of  the  accident.  On 
the  middle  line  of  the  building,  at  equal  intervals  of  space,  were  five 
cast-iron  columns  running  from  front  to  rear.  The  weight  of  the 
center  of  the  superstructure — a  building  some  eight  stories  hi^i: — 
bearing  upon  one  oi  these  columns  drove  it  through  the  insufficient 
foundation  upon  which  it  rested,  and  caused  the  interior  of  the  build- 
ing, in  which  the  plaintift  was  working,  to  fall.  The  column  was 
driven  some  7^  feet  into  the  earth.  The  defendant  Ireland  had,  as 
owner,  entered  into  a  contract  with  one  Parker  for  the  construction 
of  the  building.  The  foundations  in  the  cellar  under  the  supporting 
columns  were  required  to  be  of  concrete,  stone,  and  iron.  By  the 
terms  of  the  contract,  the  concrete  was  to  be  18  inches  thick  and  9 
feet  6  inches  square.  Upon  that  was  to  be  laid  a  slab  of  G-reenwich 
stone  1  foot  thick  and  6  feet  square,  and  upon  the  stone  an  iron 
plate  28  inches  square  and  about  3jt  inches  in  thickness.  On  each 
plate  a  column  was  to  rest.   The  building  was  to  be  constructed  ac- 
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cording  to  plans  and  specifications  prepared  by  one  Behrena,  named 
in  the  contract  as  architect.  These  plans  were  approved  by  the 
building  department.  There  is  evidence  to  shov?  that  the  architect 
also  was  the  superintendent  of  the  work  for  the  defendant,  and  that 
he  (the  architect)  gave  instructions  to  Parker's  foreman  to  make 
the  concrete  bed  only  12  inches  thick,  instead  of  18.  The  concrete 
bed  onder  the  column  that  gave  way  was  laid  partly  on  earth,  but 
it  rested  partly  ou  the  wall  of  an  old  cistern,  the  existence  of  which 
seems  to  have  been  unknown  to  any  one  when  the  plans  were  pre- 
pared or  the  foundations  for  the  columns  located  on  the  plans.  That 
part  of  the  foundation  of  the  column  built  over  this  cistern  wall  met 
with  greater  resistance  in  settling  than  the  rest  of  it,  and,  as  a  con- 
Mqaence  of  the  excesfflTe  iwaght  upon  the  insufticient  foandation,  the 
building  fell  at  this,  its  weakest  point,  carrying  the  plaintiff  down 
with  It  in  its  fall.  The  contract  with  Pa^r  contained  the  following 
prorfsion: 

"No  coni'ivte  shall  bo  laid  in  ti-i-nrhos  until  same  has  been  examined  by  the 
architect,  as  concrete  must  not  be  laid  ou  a  disturbed  bottom.  No  flaisbed  con- 
crete work  will  be  accepted  vnleH  same  has  hem  approved  hy  tbe  ardiHeet 
before  b^ng  ooverad  orer  or  trallt  upon." 

The  trenches  for  the  foundations  of  the  columns  were  dug  by 
one  Garry  under  a  separate  contract  made  with  Mr.  Ireland,  bat  it 
would  seem  that  all  of  that  work  was  to  be  done  under  tiie  sup^ 
tntendenoe  and  inspection  of  Behrens,  the  architect.  The  evidence 
tends  to  show  that  the  original  ]»lan  of  the  foundations  for  the  col- 
umns to  support  tlip  supeistructnt-c  was  defective.  At  all  events, 
it  fairly  ostablisbes  that  the  alteration  in  the  depth  of  tbe  concrete 
from  18  lo  12  inches  was  nej;]j}];ent  construction.  It  does  not  ap- 
pear satisfactorily  that  Beluens  inspected  the  work  of  laying  the 
foundations  for  Ihe  columns,  although  Parker's  foreman  swears 
that  he  received  his  instructions  from  Behrens  as  to  the  depth  or 
tiliekness  of  the  concrete  as  it  was  actually  laid.  Although  Parker 
was  an  independent  contractor,  Mr.  Ireland  would  still  be  liable, 
unless  he  had  discharged  the  duty  which  devolved  upon  him  of  tak- 
ing such  means,  either  by  himself  or  through  others,  as  would  make 
the  fonndatioiis  of  the  building  safe  for  the  plaintiff  and  others 
woikiuj;  on  the  superstructure.  If  Mr.  Ireland  bad  undertaken  to 
prepare  the  plans  for  this  buihlinfr.  and  to  superintend  its  construc- 
tion, and  by  reason  of  defects  in  the  plans,  or  of  carelessness  in  con- 
struction, a  person  lawfully  upon  the  building,  or  employed  therein, 
had  been  injured,  the  liability  of  the  owner  plainly  would  have  been 
made  out,  as  was  held  in  Pitcher  v.  Lennon,  12  App.  Div.  350^  42 
^.  Y.  8npp.  156;  and  the  fact  that  the  plans  were  passed  npon  and 
approved  by  the  department  of  bnildinfrs  of  the  city  of  New  York 
would  not  have  relieved  the  owner  from  responsibility,  as  was  ;iIso 
held  in  the  same  case.  But  where  an  owner  employs  a  compi-reiit 
arcliitect  to  draw  plans  and  superintend  the  construction  of  a  great 
building,  such  as  that  which  the  defendant  Ireland  was  engaged  in 
erecting,  we  think  he  discharges  his  duty  if  he  commits  tbe  whole 
subject  to  a  fully-qualified  architect,  and  does  not  in  any  way  in 
terfere  with,  direct,  or  control  him.  We  are  of  the  opMon  that 
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this  case  is  to  be  disposed  of,  as  the  proofs  are  now  before  as,  b^ 
considerations  relating  to  tlie  competency  of  the  architect  and  the^ 
right  of  the  defendant  Ireland  to  rely  npon  the  skill  and  fidelity  of 
the  architect.  The  cause  of  the  falling  of  the  building  was  undoubt- 
edly the  inaufflcient  fonndation  for  the  column.  It  was  built  part- 
ly over  the  old  cistern  wall,  on  disturbed  ground,  contrary  to  the 
requirements  of  the  contract  The  architect  could  have  prevented 
or  corrected  that.  Had  the  plan  been  dififerent,  or  had  no  altera- 
tion in  the  depth  of  the  concrete  as  called  for  by  the  plans  been 
made^  or  had  the  superintendence  of  the  work  been  more  efficient, 
the  accident  would  not  have  occurred.  The  owner  would  have  had 
the  right  to  rely  upon  plans  drawn  by  a  skillful  architect,  because 
the  work  of  devising  and  providing  for  the  erection  of  a  great 
building  is  a  matter  which  requires  special,  and,  to  some  extent^ 
scientific,  knowledge.  One  of  the  engineering  witnesses  for  the 
plaintiff  said  that  it  requires  a  man  who  has  had  exi>erience  or  educai- 
tion  to  enaUe  him  to  apply  the  principles  of  engineering,  in  order  t» 
calculate  the  adverse  strains  in  metals  or  building  material.  An 
architect  is  the  recognized  authority  in  such  matters.  In  the  case  of 
Bnrke  against  this  same  defendant  (26  App.  Div.  488,  50  N.  Y.  Snpp. 
300),  it  was  held,  in  an  action  growing  ont  of  this  same  accident,  that 
an  owner  of  land  who  has  employed  a  competent  architect  to  de^ 
sign  a  building  to  be  erected  th»eon,  and  has  fairly  committed  the 
subject-matter  to  him,  is  not  liable  to  an  employ^  of  tlie  contractors,, 
who  have  agreed  with  the  owner  to  construct  the  building  according 
to  design,  for  faults  or  defects  in  it  of  which  the  owner  neither  knew 
nor  should  have  known,  provided  the  defects  in  the  design  did  not  pro- 
ceed from  his  interf^nce  or  direction;  and  it  was  further  held  that^ 
although  the  owner  is  prima  facie  liable,  where  a  building  is  in- 
herently defective  or  dangerous,  he  may  escape  the  liability  upon  the 
ground  that  be  employed  a  competent  architect.  There  is  evidence 
here  tending  to  show  that  the  original  plans  were  faulty,  and  quite 
conclusive  proof  that  the  bed  of  12  inches  of  cement  was  altogether 
inadequate  for  safety,  especially  as  it  was  laid.  We  do  not  overlook, 
the  fact  that  the  cement  was  laid  on  a  disturbed  bottom,  nor  the  con- 
tention of  the  appellant  that  it  was  negligence  of  the  owner  in  fait- 
ing  to  provide  an  undisturbed  bottom.  Hie  contract  {HrobibitM  tiie- 
nse  of  a  disturbed  bottom,  and  the  owner  had  carefully  guarded 
against  snch  use.  He  had,  in  effect,  prohibited  it,  and  bad  stipulated 
that  concrete  work  would  not  be  accepted  unless  approved  by  the; 
architect  before  being  covered  or  built  upon.  The  direct  responsi- 
bility of  seeing  to  the  performance  of  that  part  of  the  contract  wwb. 
with  the  architect.  If  he  were  negligent  in  the  discharge  of  his  duty: 
in  the  superintendence  of  the  work,  a  question  may  arise  which  we  dOi 
not  feel  called  upon  to  decide  now,  in  view  of  the  main  consideratioib. 
which  calls  for  a  reversal  of  the  juc^ment. 

Without  adverting  to  other  mattere  elaborately  discussed  1^  €oai»~ 
sel,  we  think  the  nonsuit  was  improperly  directed,  because  the  defen* 
ant  Ireland  is  not  exonerated  from  liability,  it  not  being  shown  that: 
he  employed  a  skilled  and  competent  architect,  and  that  he  relied  upeni 
him  both  for  the  preparation  of  plans  and  tiie  superintmdence  and* 
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Inspection  of  the  work,  and  that  he  did  not  Interfere  with  the  arcfai* 
tect  in  the  dischai^  of  the  duties  the  latter  afisnmed  to  perfonn  for 
the  owner.  The  defendant's  position  is  defective  in  that  there  is 
nothing  in  the  record  to  inform  us  who  Mr,  Behrens,  the  architect, 
was,  or  whether  he  was  competent,  or  what  education,  knowledge,  or 
experience  he  had,  or  what  his  capacity  was  to  deal  with  so  large  and 
important  a  subject  as  the  planning  and  erection  of  this  great  bnild- 
ing  for  Mr.  Ireland.  The  owner  is  called  upon  to  show  further  that 
he  did  not  control,  direct,  or  interfere  witii  the  architect  in  any 
manner.  It  will  not  safBce  to  say  that  Mr.  Behrena  waa  a  akiUed 
architect  because  Mr.  Ireland  considered  him  soch,  or  the  architect 
represented  himself  to  be  such,  as  by  signing  the  plans;  nor  is  it 
enough  for  the  defendant  to  say  that  he  relied  upon  the  approval  of 
the  plans  by  the  building  departmurt  as  a  certificate  of  capacity  or 
sufficiency  of  the  architect  he  employed.  For  the  want  of  evidence 
to  show  that  Mr.  Ireland  could  rightfully  rely  upon  the  architect  he 
employed,  the  judgment  and  order  must  be  reversed,  and  a  new  trial 
•rdered,  with  costs  to  the  appellant  to  abide  the  event. 

O'BRIEN,  INGRAHAM,  and  McLATJGHLEN,  JJ.,  concur.  VAK 
BRU^JT,  P.  J.,  concurs  in  result. 


<29  iUac.  Hep.  5GG.) 

In  re  QUATLANDBJR'S  ESTATE. 
(Surrogate's  Court^  Erie  Gouatj.  November.  1880.) 

BZBOUTORS  AND  AdHIHI8THAT0R»— ^LB  OF  RSAL  EbTATX— ADHnURUTlOV 

EXFXKBES. 

Wbere  a&  administrator  received  persomil  asBets  In  excess  of  the  debts 
and  funeral  expenses  of  the  deceased,  the  real  estate  cannot  be  sold  to 
pajr  administration  expenses,  or  ai^  debts  Incorred  by  tiw  admlnMzator 
after  the  death  of  the  Intestate. 

Petition  by  the  administrator  of  the  estate  of  Ehrhardt  Qoatlander, 
deceased,  to  sell  real  property  for  the  payment  of  debts  of  the  estate. 
Objection  by  the  petitioner  to  the  confirmation  of  the  report  of  the 
referee.  Report  confirmed. 

Charles  D.  S.  Newton,  for  petitioner. 

Aaron  F^bush,  special  guardian  for  infant. 

MARCUS,  S.  The  referee  has  reported  adversely  to  the  petitioner, 
and  the  confirmation  of  his  report  has  been  objected  to.  It  is  con- 
ceded that  the  administrator  received  more  money  by  several  hun- 
dred dollars  than  was  necessary  to  pay  the  debts  and  funeral  expenses 
of  the  deceased.  It  is  urged  that  the  administration  expenses  should 
form  part  of  the  debts  of  the  deceased;  that  the  debts  of  the  adminis- 
trator are  neither  lessened,  nor  his  clahn  to  compensation  diminished, 
by  the  debts  even  exceeding  the  assets;  and,  since  his  services  are 
performed  for  the  benefit  of  those  who  may  receive  the  estate,  wheth- 
er it  is  paid  to  creditors  or  distributees  of  the  decedent,  the  adminis- 
trator should  be  compensated  for  his  Bervicea  of  adminiatratioo. 
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Ibis  is  nndoabtedlj  true,  bnt  it  does  not  shadow  tiie  objectioii  ttiat 
tills  proceeding  a^^ears  to  be  for  the  purpose  only  of  selling  the  real 
oslate  for  administration  expenses.  Ko  sale  of  the  real  estate  will 
be  ordered  to  pay  administration  expenses  alone,  or  any  debts  in- 
curred by  an  executor  or  adrainisti*ator  after  the  death  of  the  testator 
or  intestate,  except  funeral  expenses.  Beal  estate  cannot  be  sold 
to  pay  administration  expenses.  Where  an  executor  or  administrator 
has  paid  the  debts  of  a  decedent  in  excess  of  the  personal  assets  of  the 
estate,  he  will  be  subrogated  to  tlie  ri^ts  of  the  creditors  whose 
debts  he  has  discharged.  Hie  admission  of  personal  assets  in  excess 
of  debts  in  this  case  disposes  of  the  questions  raised.  The  fact  that 
the  administrator  has  expended  moneys  in  a  manner  unauthorized 
by  law  does  not  entitle  him  to  have  the  real  estate,  which  he  sought 
to  protect,  now  sold  by  proceedings  in  this  court,  where  no  debts 
against  the  decedent  exist,  for  no  debt  can  be  said  to  exist  when  the 
administrator  had  sufficient  personal  property  in  his  hands,  when 
properly  applied,  to  have  discharged  the  same,  at  least  in  so  far  as 
the  proceeding  now  sought  to  be  enforced  under  the  statute  in  ques- 
tion is  concerned.  The  surrogate,  therefore,  has  no  Jurisdiction  to 
grant  the  prayer  of  the  petitioner. 
Beferee^s  report  confirmed. 


(29  MlHC.  Rep.  409.) 

In  re  WESTBBMAN'S  WILL. 

(Surrogate's  Court,  New  York  County.   November  1,  1899.) 

Wn.LS— Unddb  Ikflubkoe. 

Testatrix  left  her  home  to  live  with  C,  as  Mb  mistress,  who  soon  after 
employed  a  lawyer  to  draw  a  will  for  her,  telling  him  In  what  terms  she 
desired  it,  which  left  the  tncome  from  her  property  to  O.  dturlug  life,  on 
condition  that  he  adopt  a  son  she  had  by  a  former  marriage.  C.  was 
present  at  the  execution  of  the  wllL  It  was  read,  clause  by  clause,  to 
teBtatriz,  and  her  attention  was  called  to  the  clause  concerning  her  son; 
and  the  witnesses,  whose  characters  were  unlmpeached,  testified  that  she 
understood  and  approved  It  EeUl,  that  probate  could  not  be  ancceaafnlly 
resisted  on  tbe  ground  of  undue  Influence. 

Proceedings  for  probate  of  the  last  will  and  testament  of  Mabel 
Westerman.  Motion  that  objections  filed  by  contestant  tie  oremiled, 
and  the  will  admitted  to  probate.  Oranted. 

Edward  B.  Sandford,  for  proponent. 
L.  A.  Gould,  for  contestant. 

VAKNXnu,  S.  In  this  matter  a  motion  was  made  at  the  close  of 
the  contestant's  ease  that  the  objections  be  overruled  and  the  will 
admitted  to  probate,  upon  which  motion  this  decision  is  rendered. 
The  decedent's  will  is  contested  on  the  usual  grounds  by  ber  mother, 
as  the  general  guardian  of  the  decedent's  only  child,  a  boy  al>out 
5^  years  old.  The  will  seems  to  have  been  properly  executed,  and 
there  is  no  proof  that  the  decedent  was  not  at  the  time  of  its  execu- 
tion of  sound  and  disposing  mind;  and  the  only  question,  there- 
fore, ronaining  to  be  considered  by  me  is  whether  or  not  any  undue 
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inflaence  was  exercised  OYee  her  to  procure  the  execution  of  the 
will.  The  decedent  was  a  young  widow,  about  30  years  old,  with  only 
one  child,  above  referred  to.  It  seems  to  be  conceded  that  at  the 
time  of  her  death,  and  for  many  months  prior  thereto,  she  had  been 
living  with  one  Chevalier,  as  his  mistress;  and  it  appears  by  the 
evidence  that  said  Chevalier  had  been  divorced  from  his  wife  in  this 
state,  and  was  consequently  prohibited  from  mairying  again,  under 
its  laws.  The  decedent  was  by  occupation  a  stenographer  and  type- 
writer, without  other  property  than  a  one-sixth  interest  in  the  es- 
tate of  her  grandfather,  recently  deceased,  which  estate  has  not 
been  yet  settled,  and  the  amoant  of  which  does  not  appear  in  evi- 
dence, although  it  seems  that  it  consists  of  both  real  and  personal 
property;  and  counsel  concede  that  her  interest  does  not  exceed 
about  $10,000  in  value.  She  died  of  pneumonia  on  June  7,  1899; 
having,  on  the  4th  day  of  June,  four  days  before  her  death,  exe- 
cuted the  paper  writing  now  propounded  as  her  will.  By  its  terms 
she  gives  her  estate  to  her  executors  in  trust  to  pay  over  the  in- 
come therefrom  to  said  Chevalier  (designated  in  the  will  as  the  per 
son  to  whom  she  was  engaged  to  be  married)  for  life,  upon  the  ex- 
press terms  and  conditions  that  he  shall  adopt  decedent's  son,  Bich- 
ard,  and  rear,  provide  for,  train,  and  educate  him  as  folly,  care- 
fully, and  lovingly  as  if  he.was  his  own.  In  the  event  of  ChevaliCT's 
death,  or  the  failure  of  the  trust,  the  property  is  given  to  said  lUch- 
ard. 

It  does  not  come  within  my  power  or  jurisdiction  as  surrogate  to 
decide  as  to  the  wisdom  or  propriety  of  such  testamentary  disposi- 
tion by  the  testatrix,  or,  until  the  question  shall  have  been  broogfat 
directly  before  me,  to  decide  as  to  the  proper  interpretation  and  con- 
stmction  or  the  legality  of  the  provisions  in  the  will.  My  presoit 
function  is  only  to  decide  whether  the  will  was  executed  in  acooid- 
ance  with  law,  whether  the  testatrix  had  proper  mental  capacity 
to  execute  it,  and  finally  whether  it  was  executed  under  any  undue 
influence,  and  hence  did  not  properly  express  her  personal  desire 
and  will.  I  have  already  passed  upon  the  first  two  points,  and,  as 
to  the  third,  I  must  confess  that  I  can  find  no  proof  of  undae  influ- 
ence. It  appears  that  the  decedent,  despite  the  advice  and  remrai- 
strances  of  her  mother,  and  with  full  knowledge  of  facts  reflecting 
seriously  upon  the  morality  and  stabilily  of  the  man  Chevalier,  in- 
cluding the  proceedings  in  his  own  divorce  suit  and  in  another  similar 
action,  in  which  he  was  co-respondent,  nevertheless  deliberately  left 
her  mother's  home  to  live  with  him  as  his  mistress.  As  I  have  said 
in  another  case  (In  re  Rand,  28  Misc.  Rep.  465,  59  N.  T.  Supp.  1082), 
it  seems  to  be  the  law  that  meretricious  relations  are  not  necessarily 
proof  of  undue  influence  (In  re  Mondorf,  110  N.  Y.  450,  18  N.  E.  256). 
There  is  no  proof  of  any  cruelty,  unkindness,  or  other  objectionable 
treatment  of  the  decedent  by  Chevalier,  and  no  proof  of  his  having 
interfered  in  the  matter  of  the  will,  otiier  than  the  admitted  focts 
that  he  employed  the  lawyer  to  draw  it,  and  told  him  what  the 
decedent  desired  embodied  in  it,  afterwards  called  another  witness, 
and  was  present  at  the  time  of  its  execution.  The  lawyer,  who  was 
a  snbscribing  witness,  testifies  that  he  read  the  will  over  to  the  tes- 
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tatrix,  claase  by  clause,  and  that  he  specially  called  her  attention 
to  the  clause  as  to  the  adoption  of  her  child  by  Chevalier,  and  that 
she  understood  and  approved  of  it.  The  latter  statement  is  confirmed 
by  the  testimony  of  the  other  subscribing  witness,  and  there  is  no 
evidence  to  throw  any  doubt  upon  the  standing,  character,  and  dis- 
interestedness of  these  witnesses.  They  seem  to  have  been  acquaint- 
ances of  Chevalier,  but  nothing  more.  Thig  willful  and  wayward 
young  woman,  the  decedent,  seems  to  have  deliberately,  if  unwisely, 
chosen  Chevalier  in  preference  to  her  family  during  her  life,  an<}  no 
one  had  the  right  or  power  to  prevent  it;  and  it  would  seem  that 
she  intended,  possibly  with  equal  lack  of  wisdom,  to  continue  this 
same  preference  after  her  death,  through  the  medium  of  her  will, 
and  this  court  is  equally  powerless  to  prevent  it.  Seguine  v.  S^^uine, 
4  Abb.  Dec.  191;  In  re  Cleveland,  28  Misc.  Kep.  309,  59  N.  Y.  Supp. 
985.  If  Chevalier  be,  as  claimed  by  the  contestants,  an  unsuitable 
and  improper  person  to  act  as  guardian  for  the  child  or  as  his  adopt- 
ed parent,  doubtless  he  can  be  prevented  from  so  acting  through 
some  other  proceeding  in  this  or  some  other  tribunal.  A  decree  nsay 
be  submitted  admitting  the  will  to  probate. 
Probate  decreed. 


(20  M]8C.  Rep.  667.) 

In  re  ABBETT'S  ESTATE. 

(Snrro^te*!  Court.  New  Yoi^  County.  November.  1889.) 

Taxation— iHBuiuncB—NoHREBiDBHT. 

Where  decedent  was  a  nonresident,  and  hla  life  Insurance  policies,  is- 
sued by  domestic  corporations  In  New  York,  were  In  another  state  at  the 
time  of  bis  death,  the  proceeds  of  such  policies  are  not  taxable  under  the 
transfer  tax  law  (Laws  1892,  e.  399),  providing  for  the  taxation  of  non- 
resident's pro[>erty  in  the  state  transferred  by  will  or  intestate  law. 

Application  by  the  administrator  of  the  estate  of  Leon  Abbett, 
deceased,  for  the  appointment  of  an  appraiser  under  the  New  York 
transfer  tax  law  to  pass  upon  the  question  as  to  the  taxability  in  this 
state  of  any  part  of  the  decedent's  estate.  From  the  decision  of  the 
appraiser,  holding  liie  property  not  taxable,  the  comptrollor  appeals. 
Affirmed. 

Emmet  R.  Olcott,  for  appellant. 

Charles  E.  Miller  and  James  B.  Butler,  for  respondent. 

VARNUM,  S.  The  decedent,  at  the  time  of  his  death,  was  domi- 
ciled at  Jersey  City,  in  the  state  of  New  Jersey.  He  left  a  last  will 
and  testament,  duly  admitted  to  probate  by  the  surrogate's  court  of 
the  county  of  Hudson,  in  the  state  of  New  Jersey,  whereby  he  gave 
all  his  estate  to  his  children,  Leon  Abbett,  Jr.,  and  Mary  A.  Post,  in 
equal  shares.  The  policies  of  insurance  hereinafter  referred  to  were, 
at  the  time  of  decedent's  death,  in  the  safe  of  his  son,  at  Hoboken,  in 
the  state  of  New  Jersey.  At  the  time  of  hie  death  (December  4, 1894) 
the  decedent  was  insured  in  three  domestic  corporations  in  the  state 
of  New  York,  to  wit,  the  New  York  Life  Insurance  Company,  the 
Equitable  life  Assurance  Society,  and  the  Washington  Mutual  Life 
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^Burance  Company,  which  issued  policies,  and  in  consideration  of 
an  annual  preminm  during  the  continuance  of  tite  .contract^  or  until 
10  full  years  should  have  been  duly  paid,  agreed  to  pay  the  amount 
insured  to  the  decedent,  Leon  Abbett,  his  executors,  administrators, 
and  assigns,  or  to  his  personal  representatives.  Without  objectioD 
of  any  kind,  the  insurance  companies  above  named  severally  paid  to 
the  executors  of  the  deceased  the  amounts  of  their  respective  policies. 
The  New  Jersey  ^ecutor  took  out  ancillary  letters  in  New  York 
county  on  November  18, 1S95,  in  order  to  facilitate  in  some  particu- 
lars adminlBtration  of  the  estate,  and  anbsequently  applied  to  this 
court  to  have  an  appraiser  appointed  under  the  provisions  of  the 
New  York  transfer  tax  law  to  pass  upon  the  question  as  to  the  tax- 
ability or  nontaxability  in  this  state  of  any  part  of  the  decedent's 
estate.  The  appraiser  appointed  upon  such  application  reported 
that  none  of  the  property  in  question  was  so  taxable,  and  an  order 
was  entered  to  that  effect,  from  which  this  appeal  la  taken  by  the 
comptroller.  Hie  case  was  originally  submitted  to  my  predeceBB<Mr, 
Judge  Arnold,  bat  not  dispos^  of  by  him,  and  has  since  been  re- 
argued before  and  sabmitted  to  me.  The  comrt  of  appeals  of  tiiia 
state  has  held,  in  Re  Knoedler's  Estate,  140  K.  T.  377,  35  N.  E.  601, 
that,  in  the  case  of  a  resident  of  this  state,  a  life  insurance  policy, 
such  as  those  here  in  question,  is  property  owned  by  him  at  his  death, 
and  subject  to  appraisal  for  taxation  under  the  collateral  inheritance 
tax  law,  the  provisions  of  which  are  substantially  identical  with  those 
of  the  present  transfer  tax  law.  It  is  contended,  however,  by  the 
executors,  that  a  difference  exists  between  insurance  on  the  life  of 
a  rraident  and  on  that  of  a  nonresident  Leon  Abbett,  the  decedent 
in  the  case  at  bar,  was  a  nonresident,  domiciled  at  the  time  of  his 
death  in  the  state  of  New  Jersey;  and  the  policies  of  insnrance  upon 
his  life,  issued  by  the  domestic  corporations  of  the  state  of  New  York, 
were  in  the  custody  of  decedent's  son,  at  Hobolien,  in  the  state  of  New 
Jersey,  at  the  time  of  the  death  of  the  deceased,  whose  executors  con- 
tend that  the  force  and  effect  of  the  decision  of  the  court  of  appeals  in 
Be  Knoedler's  Estate  do  not  apply  to  this  case,  and  there  is  no  tax 
due.  Since  the  decedent  was  a  nonresident,  it  is  urged  that  the  claim 
to  the  insurance  was  mere  debt,  and  its  evidences  nndn*  the  policies 
were  not  in  this  state.  On  the  other  hand,  the  contention  of  the  state 
is  that  domestic  insurance  C(Mrporations  are  mere  creatures  of  state 
laws,  and  insurance  is  made  a  statutory  debt;  that  those  who  become 
policy  holders  are  subject  to  the  operations  of  such  laws  with  respect, 
not  only  as  to  property  rights,  but  also  to  the  right  of  the  state  to 
assess  the  same  for  purposes  of  taxation;  that  the  state  has  limited 
the  right  to  take  the  property  out  of  the  state,  and  made  itself  a  bene- 
ficiary and  creditor  of  the  decedent,  fixing  a  lien  on  such  insurance 
at  the  moment  of  deaOi  of  the  insured;  that  policies,  as  snch,  are 
not  essential  to  the  insurance,  nor  to  the  jurisdiction  of  the  surrogate, 
and  hence  the  location  of  policies  has  no  e£Fect  against  the  claim  to 
the  transfer  tax;  that  decedent's  insurance  in  the  domestic  compa- 
nies became  realized  personal  property  upon  his  death  in  a  fixed  and 
determined  sum,  to  wit,  the  face  value,  less  a  proper  rebate  for  inter- 
est; and,  such  insurance  being  in  very  fact  assets  of  the  deceased, 
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which  he  transferred  by  will,  there  was  thus  conatituted  a  transfer 
of  {H-operty  taxable  under  the  proTiuons  of  chapter  399,  Laws  1892. 
To  this  the  execators  reply  that  the  relation  between  a  company 
and  its  policy  holder  is  simply  that  of  debtor  and  creditor  (Uhlman  v. 
Insurance  Co.,  109  N.  Y.  421, 17  N.  B.  363 ;  Bogardns  v.  Insurance  Co., 
101  N.  Y.  328,  4  N.  E.  522;  Pe<^le  t.  Security  Life  Insurance  &  An- 
nuity Co.,  7S  N.  Y.  114;  Oohen  v.  Insurance  Co.,  50  N.  Y.  624;  Grebe 
V.  Insurance  Co.,  24  Misc.  Repw  462,  53  N.  Y.  Supp.  628);  that  the 
decedent  was  a  nonresident  of  this  state,  and  that  it  is  the  well-settled 
law  of  New  York  that,  where  a  resident  of  this  state  owes  money  to 
a  nonresident  decedent,  the  situs  of  the  property  follows  the  domi- 
cile of  the  creditor  (In  re  Phipps,  77  Hun,  325,  28  N.  Y.  Soj^  330; 
*Haje8  T.  Gas  Co.,  143  N.  Y.  641, 37  N.  E.  648;  In  re  Bronson's  Estate, 
160  N.  Y.  1-7,  44  E.  707);  and  that  hence  tiie  proceeds  of  the  in- 
surance policies  in  question  was  property  located  in  the  state  of  New 
Jersey,  over  which  the  state  of  New  York  had  no  jurisdiction  for  the 
purposes  of  taxation.  It  will  be  seen  that  the  contention  of  the  comp- 
troller in  this  case  amounts  to  a  claim  that,  if  a  man  in  any  remote 
state  or  territory  6f  the  Union  takes  out  a  policy  of  life  insurance  in 
a  New  York  company,  it  is  the  intention  of  the  legislature  of  this 
state,  as  expressed  through  the  transfer  tax  law,  that  the  proceeds 
of  such  policy  cannot  be  collected  by  his  personal  representative  or 
paid  by  the  company  without  being  subject  to  the  inheritance  tax. 
Such  contention,  if  sustained,  would  affect  seriously  vast  pecuniary 
interests,  and  discriminate  against,  and  possibly  seriously  embarrass, 
the  insurance  corporations  organized  under  the  laws  of  this  state.  It 
might  also  result  in  double  taxation  in  every  case  where  the  policy 
holder  resides  in  a  state  where  there  is  a  similar  transfer  tax  law. 
Ihe  qo^tions  raised  on  this  appeal  are  not  only  important,  but  novel 
and  intricate,  and  can  only  be  settled  definitely  and  finally  by  the 
court  of  highest  resort  in  the  state.  I  find  it  {diysically  impossible, 
in  the  short  time  before  the  expiration  of  my  term  of  office,  and  under 
the  heavy  pressure  of  current  court  business,  to  prepare  such  an 
elaborate  and  carefully  considered  opinion  and  decision  as  the  im- 
portance of  the  case  would  demand,  and  deem  it  better  that  this 
should  be  so,  rather  than  that  the  judge  of  a  court  of  first  instance 
should,  on  a  question  of  such  vital  and  far-reaching  importance,  ren- 
der a  decision  which  would  never  be  accepted  as  conclusive  until 
passed  upon  by  the  court  of  appeals,  but  which  would  surely  tend,  no 
matter  what  it  might  be,  to  unsettle,  pending  the  appeal,  great  finan- 
cial and  business  interests.  It  Is  far  better,  in  my  judgment,  that  the 
case  should  reach  the  supreme  appellate  tribunal  as  speedily  as  possi- 
Ue.  Hence,  pro  forma,  the  decision  of  the  appraiser  is  affirmed,  and 
the  appeal  dismissed. 
Decision  affirmed,  and  appeal  dismissed. 
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(29  Misc.  Rep.  448.) 

In  re  BAOKUS'  WILL. 

(Surrogate's  Court,  New  YoA  Gountj'.   Noyember,  1899.) 

L  Wills— Revocation. 

Under  Rev.  St  pt.  2,  c.  6,  tit.  1,  art  8,  S  42,  providing  that  wills  can  be 
revoked  or  altered  only  by  an  Instrument  "executed  with  the  same  formali- 
ties with  which  the  will  Itself  was  required  by  law  to  be  executed."  a 
will  Is  not  revoked  by  a  trust  deed  not  executed  with  the  fonnalities  pre- 
scribed by  law  tac  the  execntlon  of  wills,  though  the  deed  contalni  a 
clause  revoking  and  canceling  "any  last  will  and  testament  by  me  bereto- 
fore  made,"  and  remains  In  effect  as  to  the  appointment  of  ezecutora  and 
disposal  of  property  not  conveyed  by  the  trust  deed. 

8.  Saue—Statutbs. 

Rev.  St  pt  2,  c.  6,  tit.  1,  art.  3,  §  47,  providing  that  a  conveyance  by  a 
testator,  by  which  his  estate  or  Interest  In  property  previously  devised  or 
bequeathed  shall  be  altered,  but  not  wholly  devested,  shall  not  be  deemed 
a  revocation  of  such  devise  or  bequest  unless  in  tbe  Instrument  such  intent 
la  decland;  and  section  48,  providing  that,  If  the  provlslouB  of  an  instm* 
ment  by  which  such  alteration  is  made  are  wholly  Inconslstoit  with  the 
terms  and  nature  of  such  previous  devise  or  bequest,  such  Instrument 
shall  operate  as  a  revocation,  unless  made  to  depend  on  a  condition  or 
contingency  which  Is  not  performed  or  does  not  happen, — do  not  refer  to 
the  revocation  of  wills,  but  only  to  devises  and  bequests  contained  In  wllla. 

8.  Trusts— Aptbr-Acquirkd  Pbopbbty. 

A  trust  deed  conveying  all  of  decedent's  property  affects  only  soch  prop- 
erty as  was  owned  by  bim  at  tbe  time  of  Its  execution. 

Proceeding  upon  probate  of  a  will  of  (Carles  C.  Backus,  deceased. 

Probate  decreed. 

Logan,  Demond  &  Hardj,  for  proponent 
Edward  C.  James,  for  contestant 

VAENUM,  S.  The  decedent,  by  his  will,  dated  March  23,  1880. 
gave  to  his  son  and  daughter,  in  equal  shares,  all  his  estate,  wd 
appointed  both  of  them  his  executors.  In  opposing  the  probate  of 
this  will,  the  contestant  has  put  in  evidence  a  tnist  deed  execated 
by  the  decedent  on  July  19,  1897,  whereby  he  conveys  "all  and 
singular  my  property  and  estate  of  every  kind  and  nature  whatso- 
ever, whether  real,  personal,  or  mixed,  wherever  the  same  may  be,** 
to  be  held  in  trust  during  decedent's  life  for  his  use  and  benefit  and 
that  of  his  children,  and  after  his  death,  after  a  special  allowance 
to  his  son  for  past  services,  to  pay  over  to  him  one-half  of  the  capi- 
tal, and  hold  the  other  half  in  trust  for  his  daughter  during  her  life. 
The  trust  deed  also  contains  the  following  provision:  "And  I  h»eby 
revoke,  annul,  and  cancel  any  las't  will  and  testament  by  me  hereto- 
fore made,  sealed,  subscribed,  published,  and  declared  as  and  for 
my  last  will  and  testament."  The  trust  deed  was  not  execated 
with  the  formalities  prescribed  by  law  for  the  execution  of  wills. 
It  appears  from  the  petition  that  the  decedent  left  no  real  estate, 
but  a  considerable  personal  estate,  and  that  both  the  legatees,  who 
were  his  only  issue,  survived  him.  Contestant  claims  that  by  the 
execution  of  the  trust  deed  containing  the  last-mentioned  daose 
the  will  of  1880  was  revoked  under  the  provisions  of  sections  47  and 
48  of  article  3,  tit.  1,  c.  6,  pt.  2,  of  the  Revised  Statotes.  Section 
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42  (rf  the  article  above  referred  to  provides  that  wills,  "except  in  the 
cases  hereinafter  mentioned/'  can  only  be  revoked  or  altered  hy  an- 
other will  or  other  writing  when  the  latter  is  "executed  with  the 
same  formalities  with  which  the  will  itself  was  required  by  law  to 
be  executed."  Sections  43  and  44  contain  evidently  the  only  excep- 
tions above  referred  to,  namely,  revocation  of  a  will  by  marriage  and 
birtii  of  issue,  or  by  the  subsequent  marriage  of  an  unmarried 
woman.  Sections  47  and  48,  in  my  opinion,  relate  only  to  a  revoca- 
tion  of  devises  or  bequests  contained  in  wills,  and  not  to  revocation 
of  the  wills  themselves.  See  Burnham  v.  Comfort,  108  K.  Y.  640,  15 
N.  E.  535;  In  re  Dowd,  58  How.  Prac.  109;  Brown  v.  Brown,  16  Barb. 
569;  McNaughton  v.  McNaugliton,  34  N.  Y.  203;  Adams  v.  Winne, 
7  Paige,  100,  101;  Vandemark  v.  Vandemark,  26  Barb.  418.  Hence, 
while  devises  and  bequests  may  be  revoked  by  a  deed,  the  will,  itself 
cannot  be  wholly  revoked,  except  in  the  cases  specified  in  sections 

43  and  44,  in  any  other  manner  than  those  prescribed  by  section  42. 
The  fact  that  all  the  devises  and  bequests  under  the  will  have  been 
virtually  revoked  under  the  provisions  of  sections  47  and  48  by  the 
execution  of  the  trust  deed  on  July  19, 1897,  does  not,  in  my  opinion, 
make  any  difference.  The  trust  deed,  if  valid,  affected  only  such 
property  as  was  owned  by  the  festator  at  the  date  of  its  execution, 
for  a  deed  speaks  only  from  the  time  of  its  delivery,  and  covers  no 
subsequently  acquired  property.  The  will  remains  unrevoked  as  to 
such  subsequently  acquired  property,  if  any  there  may  be,  and  as 
"to  the  appointment  of  executors,  even  if  the  trust  deed  be  found 
valid.  The  will  may,  therefore,  be  admitted  to  probate  for  what  it 
is  worth. 

Probate  decreed. 


i'J»  Misc.  Bep.  450.) 

In  le  McOAHILti. 

^□rrogate's  Court,  New  York  County.   Novonber,  1809.) 

1.  Wills— CoNSTHDCTioN. 

A  will  provided  for  bequesta  to  a  certain  group  of  nieces,  and,  'In  caae 
of  any  of  the  above-named  nieces  dying  without  issue,  then  her  share  shall 
be  divided  equally  among  the  brothers  and  ststera.  •  •  •  Should  any 
of  my  nieces,  however,  die  without  leaving  Issue  or  brothers  and  sistezs, 
then  her  share  is  to  revert  to  the  general  fund  of  my  estate,  to  be  divided 
equally  among  my  remaining  nephews  and  nieces."  One  of  the  nieces 
died  without  Issue,  having  one  sister  surviving.  Held,  that  this  slater  was 
entitled  to  receive  the  fund  alone,  and  that  the  children  of  deceased  broth- 
ers and  sisters  were  not  entitled  to  participate  therein. 

S.  JuDGUKNTs— Res  Adjudicata. 

A  direction  of  a  surrogate,  on  the  hearing  of  a  question  of  accounting, 
that  fixes  the  attitude  of  the  executors  upon  a  future  question  of  distribu- 
tion, is  not  binding  upon  the  court  when  the  question  of  distribution  be- 
comes a  present  one. 

Proceedings  upon  judicial  settlement  of  the  account  of  Thomas  J. 
HcOabill,  as  executor  of  Bryan  McCabill,  deceased.  Reargument  of 
exceptions  filed  by  the  executor  to  the  referee's  report  Exceptions 
sustained,  and  r^ort  confirmed. 

Matthew  Daly,  for  petitioner. 

Bichard  M.  Henry,  for  special  guardian,  opposed. 
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VABNUM,  S.  In  this  matter  Surrogate  AHNOLD  made  a  decision 
(Sor.  Dec.  1898,  p.  433)  wherein  he  passed  upon  the  exceptions  filed 
to  the  referee's  report,  and  construed  the  clause  of  the  Trill  of  dece- 
dent  that  was  in  dispute.  No  decree  was  entered  upon  this  decision, 
and  the  matter  was  reargued  and  submitted  to  me  for  final  dispoai- 
tion.  The  clause  of  the  will  which  the  court  is  asked  to  construe  pro- 
Tides,  among  other  things,  that  the  executors  shall  invest  the  shares 
given  to  a  certain  group  of  nieces  of  the  testator,  and  shall  pay  the 
interest  earned  thereon  to  said  nieces.   The  will  then  continaes: 

case  of  any  of  the  above-named  nieoBB  dying  without  Issue,  then  ber 
■hare  shall  be  divided  equally  among  her  brothers  and  sisters;  and.  in  case 
of  any  of  them  leaving  Issue,  the  Interest  on  her  share  shall  be  divided  equally 
between  her  said  children,  and  nptm  their  attaining  the  age  of  twenty-one  years 
the  principal  shall  In  the  same  manner  be  divided  equally  between  Uiem. 
Shoold!  any  of  my  nieces,  however,  die  without  leaving  Issue  or  brothers  and 
sisters,  then  her  share  Is  to  revert  to  the  general  fund  of  my  estate,  to  be 
divided  equally  among  my  remaining  nephews  and  nieces." 

It  appears  that  one  of  these  nieces  died  without  issue,  leaving  one 
sister  her  surviving.  The  question  raised  is  whether  thia  sister  is 
alone  entitled  to  the  share  of  the  deceased  niece,  or  whether  the  chil- 
dren of  deceased  brothers  and  sisters  are  also  entitled  to  participate 
therein.  The  decision  already  made  holds  that  the  surviving  sister 
should  receive  this  fund.  The  language  used  in  the  will  is  so  free 
from  ambiguity  that  I  fail  to  see  how  any  other  constniction  could 
be  placed  on  this  clause  without  doing  violence  to  the  intention  of  the 
testator.  The  attention  of  the  court  is  now  called  to  a  decree  entered 
in  this  estate  in  the  year  1873,  in  an  accounting,  under  the  terms  of 
which  the  executors  are  directed  to  make  distribution  of  the  shares 
in  question,  after  the  death  of  the  respective  life  beneficiaries,  hy 
paying  the  share  of  any  niece  so  dying  to  her  lawful  issue,  but,  if  she 
leave  no  issue  her  surviving,  then  to  her  living  brothers  and  sisters, 
and  the  descendants  of  any  deceased  brothers  or  sisters.  It  is  con- 
tended that  this  direction  is  in  the  nature  of  a  final  adjudication,  and 
that  no  other  construction  can  be  placed  upon  the  will.  In  order  to 
meet  this  difiQculty,  the  surviving  sister,  in  whose  favor  the  mooted 
dause  has  now  been  construed,  seeks  to  amend  the  decree  of  1873  by 
striking  therefrom  the  provision  permitting  the  deso^dants  of  de- 
ceased brothers  and  sisters  to  share  in  the  dlstrlbntion.  It  seems  to 
me,  however,  that  we  need  not  here  eoncern  ourselvra  with  the  diffi- 
culties which  attend  the  consideration  of  a  substantial  amendment  (tf 
a  decree  of  this  court.  It  is  a  well-aettled  doctrine  that  npon  an  ac- 
counting the  surrogate  has  jurisdiction  to  construe  a  will,  when  such 
construction  is  necessary'  to  enable  distribution  to  be  made.  But, 
where  no  question  of  distribution  is  before  the  court,  any  direction 
fixing  the  future  attitude  of  executors  or  trustees,  or  pointing  out  the 
manner  in  which  the  funds  should  be  distributed  by  them  in  the  hap- 
pening of  a  remote  event,  is  not  germane  to  the  proceeding,  and  is 
therefore  entirely  anperfluous,  so  far  as  the  making  of  a  complete  de- 
cree is  concerned.  Such  an  unsought-for  construction  does  not  stand 
in  the  way  of  procuring  further  or  other  directions  when  the  question 
of  distribution  becomes  a  present  one,  and  the  court  has  the  right  to 
look  npon  the  same  as  null  and  inoperative.  In  re  Fei^ins,  Surr.  Dec. 
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1893,  p.  429;  b.  c.  on  appeal,  76  Hun,  129,  26  K.  Y.  Supp.  958,  af- 
ftnned  in  145  N.  Y.  699,  40  N.  £.  165;  Johnson  v.  Lawrence,  96  K.  Y. 
154, 164, 166;  Bowditch  t.  Ayraolt,  138  N.  Y.  222,  231,  34  N.  £.  614. 
Under  the  anthorities,  I  am  not,  therefore,  bound  by  tiie  opinion 
pressed  in  the  former  decree,  and  I  therefwe  hold  that  distribution 
should  be  made  in  the  manner  indicated  by  the  decision  of  Surrogate 
ARNOLD.  I  also  concur  in  the  remainder  of  that  decision,  holding 
that  neither  the  principal  nor  the  income  of  the  priesthood  trust  fund 
can  be  called  npon  to  su^ly  a  deficiency  existing  in  any  other  trust 
fund,  or  to  pay  the  ^penses  of  this  or  any  other  prior  proceeding. 
The  exceptions  of  the  executor  in  this  regard  are  snstained.  In 
other  respects  the  r^mrt  of  the  referee  will  be  confirmed.  Sabmlt  a 
new  decree  npon  notice,  in  accordance  with  this  decisicm. 
Exceptions  sustained,  and  report  of  referee  confirmed. 


i2H  MlHC.  Rep.  5;i2.) 

In  re  HILTON'S  WILU 
(SnrroKBte's  Court,  New  York  County.  November,  1899.) 

TeHPORABT  ADUINISTRATOa. 

Where  a  will  li  being  contested  on  fhe  grotmd  ot  imitroper  Influence  of 
tbe  executor  over  tiie  testator,  and  tbe  allegations  concerning  such  Infln- 
ence  are  general  and  conjectural,  and  the  largest  number  of  parties  mter- 
ested,  both  numerically  and  In  amount  of  tntercBt,  desire  the  appolntmait 
ot  the  executor  as  special  administrator  pending  the  contest,  and  it  1b  to 
the  interest  of  the  estate  to  so  aj^lnt  ^m,  he  should  be  so  appointed. 

Application  for  the  appointment  of  the  executor  as  special  ad- 
ministrator pending  a  contest  over  the  protmte  of  tbe  will  of  Henry 
Hilton,  deceased.   The  executor  is  so  appointed. 

Bnssell  &  Holmes,  Turner,  McClure  &  Bolston,  Butler,  Kotman, 
Joline  &  Hyndcrse,  and  George  M.  Wright,  for  heirs,  legatees,  and 
executors. 

A.  H.  Hummel,  for  contestant. 

FITZaSBALD,  S.  The  rule  which  would  ordinarily  require  the 
court  to  refuse  to  appoint  an  executor  the  temporary  administrator 
of  tbe  estate  of  a  decedent  whom  be  is  charged  with  having  un- 
duly influenced  in  the  execution  of  his  will,  I  do  not  understand 
to  be  so  absolute  and  inflexible  as  to  admit  of  no  exception  to  its 
application.  In  re  Bankard,  19  Wkly.  Dig.  452;  Jones  r.  Hamers- 
ley,  2  Dem.  Sur.  288;  Haas  v.  Childs,  4  Bem.  Sur.  138,  139.  It  is  at 
most  but  a  rule  of  general  application,  and  whether  it  is  to  be 
treated  as  controlling  in  a  particular  case  depends,  I  take  it,  upon 
all  the  facts  and  circumstances  of  that  case;  and  I  have  no  doubt, 
w^here  the  refusal  of  the  court  to  appoint  the  executor  would  be 
likely,  owing  to  the  character  and  condition  of  property  left  by 
the  decedent,  to  result  in  great  loss  or  detriment  to  the  estate,  and 
to  those  who  ultimately  sliall  be  adjudged  to  be  entitled  to  it,  it 
would  be  the  duty  of  the  court  to  confide  to  the  executor  tbe  tem- 
porary administration  of  the  estate,  where  it  is  reasonably  certain 
Chat  his  custody  of  it  would  work  no  harm  or  injustice  to  the 
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rights  and  mterests  of  others,  notwithatanding  he  ia  the  proponmt 
of  the  will,  and  charged  with  andnly  inflaencing  its  execution.  Id 
the  present  case  the  estate  is  of  great  m^nitode,  and,  owing  to 
this,  and  to  its  character  and  condition,  its  affairs  and  business 
are  of  an  extremely  complicated  nature;  so  much  so  that  it  is 
highly  improbable  that  any  one  not  having  an  intimate  knowledge 
of  the  estate  and  its  condition  would  be  able  to  snecessfally  ad- 
minister it  and  save  it  from  serious  impairment  or  embarrassment. 
The  executor  whose  application  for  appointment  is  moat  stren- 
uously opposed  is  shown  to  have  such  knowledge,  and  I  have  no 
doubt  of  Us  ability,  as  well  as  his  willingness,  to  use  it  impartially 
for  the  benefit  of  the  estate,  and  to  the  advantage  of  all  the  par- 
ties interested  therein,  in  the  event  of  his  being  chosen  to  admin- 
ister it.  The  allegations  which  are  made  respecting  his  influencing 
the  action  of  the  decedent  in  executing  his  will  are  general,  re- 
motely inferential,  or  conjectural  in  character,  and  are  wholly 
denied.  I  think  that,  under  the  circumstances,  he  and  his  co-ex- 
ecutor should  be  intrusted  with  the  temporary  administration  of 
the  estate.  The  latter  is  familiar  with  a  considerable  part  of  the 
property  of  the  estate,  its  condition,  management,  and  needs;  and 
the  objections  which  have  been  made  to  his  appointment  I  do  not 
consider  of  sufficient  gravity,  under  the  circumstances,  to  justify  me 
in  declining  to  make  it  The  appointment  of  the  executors  to  be 
the  temporary  custodians  and  administrators,  besides  effecting  a 
large  saving  of  commissions  to  the  estate,  accords  with  the  wishes 
of  those  most  largely  and  numerously  biterested  in  it,  and  this 
circamstance  haa  not  been  without  its  proper  weight  in  inducing 
me  to  make  ihs  appointment  Submit  wder  in  accordance  with. 
this  decision. 
Decreed  accordingly* 


(29  Misc.  Rep.  527.) 

In  re  REGAN. 
(Snrmgat^  Oomrt,  New  York  GoontT'  Novemto,  ttOft) 

1.  ArrOBHET  AND  ClIBKT— ATTORNEY'S  LlEN— HUSIiOaATB'a  DSCBBK. 

Code  Civ.  Proc.  $  60,  providing  that  from  the  commencement  of  an 
action  or  special  proceeding  the  attomej  who  appears  for  a  party  has  a 
Hen  on  hia  ciient's  cause  of  action,  claim,  or  connterelaim  which  attaches 
to  a  verdict,  report,  declsioo.  Judgment,  or  Qoal  order  In  bis  cUenf  a  favor, 
and  the  proceeds  thereof,  into  whosesoever  hands  they  may  come,  does  not 
Apply  to  a  surrogate's  decree,  rendered  Mfore  audi  section  was  amended, 
giving  such  Uoi  In  special  proceedings. 
X  Sams— LiBM  at  Common  I^aw. 

An  attorney  has  a  lien.  Irrespective  ot  statute,  on  the  Bamgate's  decree, 
for  his  services  rendered  Id  the  proceedings  resnltlns  In  such  decne. 

I.  Same — Libit— Powbb  or  Borbooatb  to  Qraitt. 

The  surrogate's  court  haa  Jurisdiction  to  enforce  an  attorney's  ilea  on  its 
decree  when  the  value  of  hia  services  has  been  fixed  by  Judgment,  and 
the  decree  has  been  satisfied  of  record  without  the  attorney's  eonsoit. 

Application  by  attorneys  for  the  legatees  of  John  Fe^an,  de- 
ceased, to  enforce  their  lien  on  a  surrogate's  decree  settling  the 


flual  account  of  James  Began,  eKcator,  and  directing  a  fund  to  be 
paid  to  the  legatees.  Lien  allowed. 

Adams  &  Hyde,  for  petitioners. 
Bernard  J.  Tiemey,  for  ezecntor. 

VABNUM,  S.  In  this  matter  it  appears  that  a  decree  was  en- 
tered in  December,  1898,  jndicially  settling  the  accounts  of  the  ex- 
ecutor herein,  and  under  the  terms  of  which  the  accountant  was 
directed  to  distribute  some  |7,000  among  Ave  legatees  under  the 
will,  and  also  pay  to  them  a  bill  of  costs  amounting  to  nearly  |6(M>. 
Shortly  afterwards  the  parties  interested  came  to  some  settlement, 
and  the  decree  was  satisfied  of  record.  The  attorneys  for  these 
legatees  now  make  application  to  set  aside  the  releases  and  satis- 
factions made  by  their  clients  to  the  extent  of  permitting  the  peti- 
tioners to  enforce  an  alleged  lien  for  services  on  the  decree.  They 
show  that  the  executor  was  personally  served  with  a  notice  of 
lien;  that  the  settlement  made  was  brought  about  without  their 
Icnowledge;  that  they  thereafter  attempted  to  collect  their  bill  for 
services  without  success;  that  they  subsequently  brought  an  action 
in  the  city  court  of  the  city  of  New  York  against  their  clients^,  which 
resulted  in  a  judgment  of  |2,0^.24, — a  sum  which  Axes  the  value 
of  the  services  rendered,  and  the  collection  of  which  they  now  wish 
to  make  by  enforcing  the  decree  of  this  court.  The  answer  of  the 
executor  does  not,  in  my  opinion,  throw  any  doubt  on  these  facts, 
and  the  only  serious  question  at  issue  is  whether  this  court  has  ju- 
risdiction to  entertain  the  application.  The  petitioners  contend 
that  they  are  entitled  to  the  relief  prayed  for  by  virtue  of  section 
06  of  the  Code  of  Civil  Procedure,  which  reads  as  follows: 

"The  compoisatlon  of  an  attonieT  or  counselor  for  his  services  is  goTemed 
ttj  agremien^  espress  or  Implied,  which  Is  not  restrained  hy  law.  Prom  the 
commencement  of  an  action  or  Bpedal  proceeding,  or  the  service  of  an  answer 
contalDlttg  a  counterclaim,  the  attorney  who  appears  for  a  party  baa  a  lien 
upon  his  client's  cause  of  action,  claim  or  counterclaim  which  attaches  to  a  vei^ 
diet,  report,  decision,  Judgment  or  final  order  In  his  client's  favor,  and  the  pro- 
ceeds thereof  in  whosesoever  hands  they  may  come,  and  the  Hen  cannot  hp 
affected  by  any  setttement  between  tbe  parttes  before  or  after  Judgment  or  flnal 
order.  The  court,  npon  the  petition  of  tbe  client  or  attorney,  may  determine 
and  enforce  the  lien." 

So  much  of  this  section  as  relates  to  a  lien  predicated  of  a  claim 
in  a  special  proceeding,  which  lien  attaches  to  a  flnal  order,  was 
added  by  an  amendment  which  went  into  effect  on  September  1,  • 
1899.  Shortly  prior  to  the  passage  of  this  amendment  it  was  held 
that  section  66  did  not  apply  to  a  special  proceeding.  In  re  Lex* 
ington  Ave.,  30  App.  Div.  602,  52  N.  T.  Supp.  203,  affirmed  with- 
out opinion  in  167  N.  Y.  678,  61  N.  E.  1092.  As  tbe  decree  in  the 
estate  herein  was  entered  in  December,  1898,  the  present  applica- 
tion being  made  in  July,  1899,  it  follows  that  petitioners  cannot  be 
aided  by  the  latest  amendment  to  this  section.  It  is  further  con- 
tended, however,  that,  aside  from  tbe  statutory  lien  created  by  the 
Code,  a  common-law  lien  for  the  services  of  the  applicants  attached 
to  tt^  decree  herein.  There  can  be  no  doubt  that  the  recognition 
by  our  courts  of  the  liens  of  attorneys  is  based  on  a  source  other 


than  that  of  statutory  enactment  Before  the  year  1879,  section 
66  of  the  Code  was  merely  to  the  effect  that  the  compensation  of 
attorneys  for  their  services  was  ^vemed  by  agreement,  express  or 
implied,  in  no  wise  restrained  by  law.  In  that  year  the  portion  of 
the  section  was  added  which  gave  to  an  attorney  a  lien  upon  the 
cause  of  action  from  the  commencement  of  the  action.  This  was 
something  additional  to  what  the  common  law  gave  to  him,  and  was 
in  the  nature  of  an  enlargement,  and  not  an  abridgment,  of  the 
lien  hitherto  recognized  and  enforced.  In  re  Lazelle's  Estate,  16 
Misc.  Rep.  515,  40  N.  Y.  Supp.  343.  Before  that  time  the  charging 
lien  of  an  attorney  only  attached  to  the  judgment  which  represent- 
ed the  fruit  of  bis  labors,  and  did  not  extend  to  his  client's  naked 
claim,  but  to  that  extent  the  lien  did  not  rest  on  any  statute.  It 
was  thus  distinctly  recognized  in  the  time  of  Lord  Mansfield  (Welsh 
T.  Hole,  1  Doug.  238),  and  our  court  of  apneals  has  enforced  it  in- 
dependently of  any  legiBlative  act  Goodrich  t.  McDonald,  112 
N.  Y.  163,  19  N.  E.  649.   In  that  case  the  court  says: 

"If  the  thing  recoyered  was  in  a  Judgment,  and  notice  of  the  attorney's 
claim  had  been  given,  tlie  court  would  not  allow  the  Judgment  to  be  paid  to  the 
prejudice  of  the  attorney.  If  paid  after  such  notice.  In  disregard  of  his  rights, 
the  court  would,  upon  motion,  set  aside  a  discbarge,  and  allow  the  attorney 
to  enforce  tiie  Judgment  by  its  process,  so  far  as  needfal  for  his  protection.** 

So  far  as  concerns  the  recoreiy  of  an  attorney's  costs,  the  judg- 
ment itself  is  notice,  but,  if  he  would  enforce  his  lien  farther,  and 
recover  for  his  services  beyond  costs,  actual  notice  of  the  lien  must 
be  given.  Marshall  v.  Meech,  51  N.  Y.  140,  143. ,  Such  a  notice  has 
been  given  in  the  present  case.  It  will  therefore  be  evident  that, 
irrespective  of  section  66  of  the  Code  of  Civil  Procedure,  the  Hen 
of  an  attorney,  so  far  as  enabling  him,  upon  adopting  the  proper 
procedure,  to  enforce  a  judgment  for  the  payment  of  his  services, 
must  be  deemed  as  clearly  established.  The  question  at  once  pre- 
sents itself  of  whether  such  a  lien  attaches  to  the  results  of  a 
proceeding  which  does  not  terminate  in  a  judgment.  In  the  case 
of  In  re  Lexington  Ave.,  supra,  an  attorney  rendered  service  in  a 
proceeding  wherein  his  client's  land  was  taken  for  street-opening 
purposes.  An  award  was  made  fixing  a  certain  sum  as  compen- 
sation. The  attorney  claimed  a  lien  on  this  fund  in  the  hands  of 
the  city  for  his  services,  and  attempted  to  have  the  amount  thereof 
determined.  As  I  said  above,  the  court  held  that  no  relief  could  be 
afforded  under  section  66  of  the  Code,  as  the  matter  was  a  special 
proceeding.  While  recognizing  tiie  lien  of  an  attorney  at  common 
law,  the  court  fnrtJier  held  that,  in  view  of  the  fact  that  the  court 
had  no  fund  under  its  control,  and  had  entered  no  judgment,  the 
award  being  simply  a  debt  from  the  city  to  the  client,  which  the 
latter  could  enforce  by  a  civil  action,  no  jurisdiction  existed  to  de- 
termine in  a  summary  way  the  value  of  the  attorney's  services  and 
give  him  judgment  therefor.  The  court  expressly  declined  to  de- 
dde  whether  or  not  there  was  a  lien  on  the  award,  but  holds  that 
if  such  a  lien  existed,  the  attorney  should  have  brought  an  eqni 
table  action  against  his  client  and  the  city  to  have  the  amount  de- 
termined. It  will  be  observed  that  in  the  present  application  I  am 
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not  asked  to  determine  the  valne  of  the  petitioner's  Bervices,  that 
question  having  been  determined  by  the  city  court,  and  the  diffi- 
culty that  was  presented  in  the  case  just  discussed  does  not,  there- 
fore, exist  here.  And  see,  also,  Bailey  t.  Murphy,  136  N.  Y.  60, 
32  N.  E.  627.  In  the  case  of  In  re  Knapp,  85  N.  T.  284,  296,  the 
court  goes  into  the  question  of  whether  an  attorney's  lien  attached 
to  the  result  of  a  proceeding  brought  before  a  legislative  commis- 
sion created  to  hear  and  determine  claims  for  services  rendered  in 
building  armories  in  New  York  City,  and  holds  that,  although  no 
judgment  could  follow,  and  therefore  section  66  of  the  Code  of 
Civil  Procedure  might  not  strictly  apply,  yet  the  case  of  an  attor- 
ney claiming  a  lien  would  come  under  the  purpose  of  that  section, 
and  "within  the  princii>le  of  the  common-law  doctrine."  The  case 
of  Ormerod  v.  Tate,  1  East,  464,  is  cited,  wherein  it  was  contended 
that  the  lien  of  an  attorney  extended  only  to  judgments,  and  not  to 
moneys  recovered  by  arbitration.  But  Mr.  Justice  Kenyon  held 
otherwise,  placing  his  decision  upon  "the  convenience,  good  sense, 
and  justice  of  the  thing."    And  this  doctrine  seems  to  be  further 

approved  by  our  court  of  appeals  in  He  H  ,  93  N.  Y.  381. 

Ilie  theory  upon  which  the  lien  of  an  attorney  was  based  origi- 
nally rested  mainly  upon  the  equity  or  jVistice  of  the  common  law 
as  interpreted  by  the  courts,  and  not  upon  any  fixed  rule  or  legal 
principle  (In  re  Knapp.  supra;  Gonghlin  t.  Bailroad  Co.,  TL  N.  Y. 
443,  448),  and  to  my  mind  there  is  no  reason  why  this  right  should 
not  attach,  irrespective  of  statute,  to  the  fruits  of  a  lawyer's  skilled 
labor,  applied  to  what  is  known  in  our  procedure  as  a  special  pro- 
ceeding. 

The  inquiry  now  finally  resolves  itself  into  the  question  of  wheth- 
er the  surrogate's  court  can  take  cognizance  of  and  enforce  this 
common-law  lien.  This  conrt  recognizes  the  appearance  of  parties 
through  attorneys  (Co'de  Civ.  Proc.  §  2528),  who  must  be  consid- 
ered as  its  officers  in  the  same  way  that  they  are  looked  upon  in 
other  courts  of  record.  Hence  l^e  conduct  of  attorneys  has  been 
regulated  as  in  other  courts;  as,  for  example,  where  an  attorney 
has  been  compelled  to  deposit  moneys  of  an  estate  collected  by  him 
in  a  trust  company  pending  an  investigation  as  to  whether  he  was 
personally  entitled  to  any  part  thereof.  In  re  Oraindi's  Estate 
(Sup.)  9  N.  Y.  Supp.  873.  And  so  attorneys  have  been  protected,  as 
they  are  in  other  courts  of  record,  by  the  imposition  of  proper  terms 
when  their  clients  ask  for  a  substitution.  Chatfield  v.  Hewlett,  2 
Dem.  Sur.  191;  In  re  Fernbacher,  18  Abb.  N.  G.  1.  Farthermore, 
this  court  has  absolute  control  of  Its  records  (Code  Civ.  Froc.  § 
2553),  and  is  given  broad,  incidental  powers  (Id.  §  2481,  subd.  11). 
The  only  case  to  which  my  attention  has  been  called  in  which  an 
attorney  has  attempted  to  satisfy  his  alleged  lien  from  a  surrogate's 
decree  is  that  of  Flint  v.  Van  Dusen,  26  Hun,  606.  At  the  time 
that  this  case  came  on  to  be  heard,  the  surrogate's  court  was  not 
one  of  record,  and  it  was  held  that  because  of  this  fact  alone  no  lien 
?on1d  exist,  for  the  reason  that  in  courts  not  of  record  attorneys  at 
law  are  not  givra  recognition  as  such.  Of  course  the  strong  in- 
ference remains  tiiat  the  sn^K^me  court  would  have  upheld  the  validity 
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of  the  Hen  claimed  could  the  statnte  which  made  the  surrogate's  court 
one  of  record  have  been  applied.  Upon  carefully  considering  the 
issue  presented  by  the  petition  and  answer, — an  issue  which  appears 
to  be  novel  in  character, — I  fail  to  see  why  this  court,  in  its  relation 
to  its  officers,  has  not  the  right,  aside  from  the  present  provisions  of 
section  66  of  the  Code  of  Civil  Procedure,  to  recognize  and  enforce  the 
liens  of  attorneys  in  iHxiper  eases  upon  its  decrees.  While  its  jaris- 
diction  is  limited,  yet  its  recognition  and  control  of  attorn^  at  law 
carries  with  it,  in  my  opinion,  the  same  incidental  power  to  aid  them 
to  the  like  extent  and  for  the  like  reasons  as  exercised  by  other  courts 
of  record  in  the  manner  that  I  have  above  indicated.  The  application 
la  granted. 
Application  granted. 

(29  Misc.  Rpp.  534.) 

In  re  RAWSON'S  ESTATE. 

(Surrogate's  Court,  Rensselaer  Oounty.    November,  1899.) 

UABBIAOB— EviOBKCB— Leoitiuact. 

Thirty  years  after  an  aileged  marriage  ceremony,  the  minister,  being 
bantered  on  the  lU  success  of  the  marriage,  replied:  "Yes;  but  when  I 
married  them  I  calculated  they  would  live  together."  A  niece  of  the  al- 
leged wife  testified  that  the  woman's  fftther  remarked  that,  if  she  expected 
to  get  married  again,  be  would  have  to  get  her  a  divorce,  and  In  witness* 
family  the  parties  were  reputed  to  have  been  married.  The  woman,  being 
about  to  remarry,  affirmed  her  previous  marriage;  bat  this  was  necessary 
to  explain  the  paternity  of  her  child,  and,  again,  to  explain  to  her  second 
husband's  children  why  her  Qrst  child  had  a  different  name,  tbougb  she 
had  never  taken  her  former  husband's  name.  One  witness,  who  was  con- 
tradicted, tpstiaed  to  goinjr  to  the  house  shortly  after  the  child  was  bom. 
and  finding  the  parents  there,  and  to  tlieir  assertlog  the  marriage.  An- 
other testified  that  the  woman,  shortly  after  the  child  was  bom,  stated  that, 
if  the  alleged  husband  bad  not  nm  away,  be  would  have  Iiad  to  marr>-  her. 
and  that  he  had  run  away  before  the  child  was  bom;  tJiat  she  never 
claimed  to  be  married;  and  that  the  repute  in  witness*  family  iras  that 
sbe  was  not  The  first  marriage  was  disputed  at  the  time  of  tbe  second, 
and  was  never  acknowledged  by  the  reputed  husband,  who  never  saw  the 
woman  but  once  thereafter.  Held  not  sufficient  to  establish  that  a  cere- 
monial marriage  had  been  performed  before  tbe  birtb  of  the  child. 

Judicial  accounting  by  Julia  Ann  Curley.  administratrix  of  the 
estate  of  Rensselaer  Bawson,  deceased,  and  application  for  a  decree 
of  distribution,  in  which  certain  alleged  grandchildren  of  a  deceased 
son  of  the  intestate  intervene,  the  claims  of  which  the  administra- 
trix and  others  contested  on  the  ground  that  such  son  was  not 
the  son  of  the  intestate,  and  that,  if  he  was,  he  was  illegitimate. 
Decree  in  favor  of  the  administratrix. 

Eugene  Bryan  and  William  J.  Koche,  for  administratrix. 
Bunn  &  Luce  (Lansing  &  Holmes,  of  counsel),  for  Marianda  L. 
Gager,  niece. 

E.  W.  Douglas  and  C.  S.  McChesney,  for  Lorenzo  D.  Rawson  and 
others,  nephews  and  nieces. 

A.  B.  Steele  and  Myron  Or.  Brouner  (H.  Judd  Ward,  of  counsel), 
for  contestants,  alleged  grandchildren  of  deceased. 

OOMSTOCK,  S.  This  case,  in  most  of  its  features,  is  an  excep- 
tional one.   It  relates  to  events  which  happened,  or  which  it  is 
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claimed  happened,  in  tlie  year  1831, — nearly  70  years  ago, — and 
involTea  a  determination  whether  a  child  was  bom  to  deceased 
aboat  that  time,  and,  if  bo,  whether  it  was  legitimate  or  illegiti- 
mate. Although  the  paternity  of  the  child  has  not  been  conceded, 
still,  the  principal  subject  of  controversy  in  this  protracted  trial 
has  been  the  relation  which  deceased  and  the  mother  bore  to  each 
other  at  the  time  of  its  birth.  Was  such  relation  matrimonial  or 
or  not?  The  principal  actors  are  dead.  The  minister  who  it  is 
claimed  p^ormed  the  ceremony,  as  well  as  the  witnesses  thereto, 
if  any  there  were,  are  dead.  No  marriage  certificate  was  ever 
given,  or  any  record  kept;  so  that  the  parties  to  this  controvmiy 
who  claim  that  such  a  ceremony  was  in  fact  performed  have  ot 
necessity  availed  themselves  of  the  rule  which  permits  hearsay 
evidence  in  such  cases  as  to  family  repute  and  understanding,  and 
of  the  declarations,  within  certain  limits,  of  members  of  the  family 
who  are  dead.  Many  venerable  witnesses  have  been  produced,  for 
and  against,  who  have  gone  back  to  their  early  childhood  days,  and 
have  told  what  they  claimed  to  have  seen  and  heard,  tiie  recollec- 
tion of  which  they  have  carried  through  this  long  period,  the  meas- 
ure of  human  life.  Nearly  80  witnesses  have  been  sworn,  giving 
over  1,800  pages  of  evidence;  and  of  this  array,  althongfa  there  to 
much  hesitancy  in  saying  that  any  witness  has  uttered  a  deliberate 
and  intentional  untruth,  yet  a  careful  reading  of  the  testimony 
forces  the  conclusion  that  in  some  instances  a  most  phenomenal 
memory  has  been  shown,  which  is  to  be  attributed  probably  to 
the  pride  and  ambition  quite  often  manifested  by  very  old  people 
to  show  a  stronger  and  better  memory  than  others  of  events  long 
since  past,  and  thus  recall  things  which  in  fact  never  existed.  The 
leading  and  controlling  facts  are  as  follows: 

Bensselaer  Bawson,  the  deceased,  was  bom  In  tiie  town  of  Lans- 
ingburg,  in  this  county,  on  the  6th  day  of  July,  1813.  He  died  in- 
testate in  the  city  of  Troy  on  the  19th  of  December,  1896,  in  his 
eighty-fourth  year.  During  the  greater  part  of  his  life,  after  he  at- 
tained his  majority,  he  was  a  piano  mover  and  cartman  in  said  city; 
and  by  leading  a  sober  and  industrious  life  he  accumulated  a  small 
fortune,  which  at  the  time  of  his  death  was  wholly  in  personalty, 
and  amounts  to  about  f23,500.  He  was  suryived  by  no  widow,  hav- 
ing been  a  widower  since  1885,  ^nt  he  left  several  nephews  and 
nieces,  children  of  his  deceased  brothers,  John  and  William,  who 
claim  to  be  his  only  next  of  kin.  This  claim  is  disputed,  however, 
by  the  children  of  one  Bensselaer  Bawson,  late  of  the  town  of  Rcm- 
sen,  in  the  county  of  Oneida,  in  this  state,  an  alleged  son  of  de- 
ceased, who  insist  that  they  are  the  rightful  next  of  kin  as  grand- 
children. The  nephews  and  nieces,  while  they  do  not  question  the 
paternity  of  the  last-mentioned  parties,  whom  for  convenience  I 
will  denominate  "contestants,"  deny  first  that  their  father  was  the 
fwn  of  deceased;  and,  second,  th^  allege  that,  if  be  was,  he  was 
b^otten  and  bom  ont  of  lawful  wedlock  and  hence  illegitimate. 
If  either  of  these  contentions  be  true,  it.  of  course,  is  fatfd  to  con- 
testants' claim.  While  the  latter  do  not  in  so  many  words  concede 
that  their  fatber  waa  begotten  illicitly;  tb^  nerertheleBa  claim  and 
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argue  that  his  mother,  shortly  before  his  birth,  caused  proceedings 
to  be  commenced  by  the  poor  master  of  the  town  against  one 
Wheeler,  charging  him  with  the  fatherhood  of  her  prospectiTe 
child,  who,  she  alleged,  was  likely  to  be  bom  ont  of  wedlock,  and 
that  when  the  matter  came  up  in  court  she  denied  that  it  was 
Wheeler,  and  said  it  was  deceased,  who  was  its  father,  and  that 
she  had  been  coaxed  by  him  into  making  the  charge  against 
Wheeler  by  his  representations  that  Wheeler  would  pay  f  100,  with 
which  they  would  buy  a  place  and  get  married,  and  that  thereupon 
the  poor  master  threatened  deceased,  when  this  plot  was  revealed, 
that,  if  he  did  not  marry  her,  "he  would  put  him  through"'  for  his 
attempted  fraud;  that  shortly  thereafter  they  were  married  by  one 
Elder  Cross,  and  went  to  housekeeping  in  a  log  house,  and  that  2  or 
3  months  thereafter  the  child  was  bom;  and  that  when  it  was 
about  3  months  old  deceased  disappeared,  and  was  not  heard  from 
after  that  by  either  mother  or  child  for  nearly  20  years.  It  will 
be  seen  further  on  that  this  claim  is  not  only  essential  to  the  con- 
testants' case,  as  ahowing  some  ground,  inducement,  or  reason  tm 
the  alleged  marriage,  to  wit,  the  threat  of  the  poor  master,  and 
the  preTiouB  promise  of  deceased  to  marry  her,  but  is  also  advan- 
tageous, although  probably  not  necessary,  to  the  other  side,  as 
showii^  the  illicit  character  of  the  intercourse.  Hence  it  is  that  al- 
though this  evidence  was  hearsay  and  incompetent,  except  as  to 
the  declarations  made  by  the  woman,  it  was  accepted  witiiont  ob- 
jection, and  the  story  was  brought  out,  and  has  been  discussed  and 
treated  pro  and  con  by  counsel  as  though  tiie  witness  had  teatifled 
to  it  from  his  own  personal  knowledge. 

Young  Rensselaer  Bawson,  the  father  of  these  contestants,  was 
born  in  the  said  town  of  Bemsen  on  the  Ist  day  of  January,  1832. 
Hence  any  marriage,  to  be  effective,  must  be  shown  to  have  occurred 
before  that  time.  His  mother's  maiden  name  was  Miranda  Bnm- 
Bon,  and  ^e  was  a  daughter  of  John  Branson.  Let  as  for  a  moment 
look  into  the  early  life  and  history  of  these  peo^de,  and  see  who 
they  were;  what  their  environment,  education,  morality,  refine- 
ment; what  their  relations  socially,  more  especially  with  a  view 
of  ascertaining  whether  deceased  ever  voluntarily  promised  to  marcy 
her,  or  wanted  her  for  a  wife.  Miranda  was  bom  in  the  year  ISIO 
in  the  northern  part  of  said  town  of  Bemsen,  in  the  district  called 
"Nme^-Six."  She  was  nearly  22  years  of  age  at  the  time  her  diild 
was  bom,  and  deceased  was  between  18  and  19.  The  neighborhood 
in  which  she  had  lived  down  to  this  time  was  on  the  confines  of 
the  Adirondack  wilderness,  and  was  sparsely  settled.  Hie  inhab- 
itants, for  the  most  part,  were  poor,  and  many  lived  in  log  houses. 
Miranda's  parents  were  without  means,  and  she  had  worked  out 
among  the  neighbors  since  she  was  old  enough  to  do  bo;  and  whea 
she  attained  womanhood  she  worked  at  spinning,  weaving,  and 
sewing,  as  she  could  obtain  work  to  do,  and  while  so  onployed  lived 
in  the  family  of  her  employer.  For  several  years  she  seems  to  have 
had  no  permanent  home,  but  drifted  ahout  the  neighborhood,  living 
here  and  there  as  h&e  employmait  called  her,  and  frequently  watked 
for  her  board  and  shdter  only.  Withoat  going  into  minute  details, 
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it  is  safe  to  say  that  before  she  met  deceased  she  was  honest  and 
virtaouB,  but  without  mental  or  moral  training,  and  her  surround- 
ings were  not  such  as  to  develop  in  her  any  high  moral  sense.  She 
is  described  by  one  of  the  witnesses  as  "weak  and  easily  coaxed," 
In  the  year  1829  or  1830  Bensselaer  Rawson,  the  deceased,  who 
since  old  enough  had  worked  on  a  farm^  went  from  this  county,  which 
had  always  been  his  home,  to  the  said  neighborhood,  to  work  for 
bis  brother  John,  who  was  a  farmer,  and  also  a  dealer  in  cattle. 
He  was  a  strapping  fellow,  16  or  17  years  o\d,  poor,  uneducated, — 
unable  to  read  or  write,  in  fact, — and  in  all  respects,  excepting 
age,  was  a  fitting  counterpart  of  Miranda.  They  became  acquainted, 
as  younjL;  people  do  in  the  country.  It  does  not  appear  when  or 
bow.  The  record  is  wholly  silent  as  to  their  relations.  There  are 
only  two  instances  when  they  are  shown  to  have  been  together, — 
once  at  church  in  the  log  school  house,  and  once  when  he  came 
down  the  road,  and  she  was  standing  outside  the  door,  and  they 
met  and  walked  off  together.  Xt  does  not  appear  when  either  of 
these  occasions  was.  There  is  nothing  to  show  that  he  was  with 
her  more  than  the  other  young  fellows  in  the  neighborhood,  or  that 
there  was  any  matrimonial  engagement  or  understanding  between 
them,  or,  to  use  a  significant  expression,  that  he  ever  "kept  com- 
pany" with  her.  There  certainly  was  no  cohabitation,  and  the  ex- 
tent or  frequency  of  their  immoral  intercourse  is  wholly  imdiaclosed. 
In  other  words,  there  is  no  evidence,  either  direct  or  inferential,  of 
any  matrimonial  pnrpose  or  intenticm  on  the  part  of  either.  Had 
he  courted  her,  visited  her  frequently,  sought  her, — in  short,  paid  her 
such  attentions  as  love  suggests  and  demands, — several  witnesses 
have  been  ctUled  who  must  have  known  it;  and  yet  there  is  no  evi- 
dence upon  which  any  such  intention  can  be  predicated,  excepting 
the  above-mentioned  narration  of  Smith  Nichols  as  to  what  the 
poor  master  told  him, — that  deceased  promised  to  marry  her  after 
they  got  f  100  from  Wheeler.  But,  on  the  other  hand,  there  is  evi- 
dence that  he  did  not  love  her,  and  did  not  want  her;  for  he  ran 
away,  and  she  never  saw  or  heard  from  him  for  20  yeara.  The 
learned  counsel  for  the  contestants  say  that  he  ran  away  about  6 
months  after  a  marriage  ceremony  had  been  performed.  Tliere  is 
no  pretense,  however,  that  he  ever  lived  with  her  before  the  child 
was  bom;  and  the  fact  of  his  early  abandonment  of  his  wife,  if 
she  were  such,  is  very  strpng  proof  that  he  did  not  want  her  or  care 
for  her.  Their  relations  were  wholly  immoral,  and  lacking  even  in 
the  mitigating  feature  of  a  pure  sentiment.  It  is  not  difficult  to 
understand  how  a  man,  although  not  loving  the  woman  he  has  got 
in  trouble,  may  come  to  her  rescue  and  marry  her  to  save  her  reputa- 
tion or  the  legitimacy  of  his  offspring;  but  such  a  course  demands 
the  exercise  of  a  higher  moral  sense,  and  the  possession  of  a  more 
sterling  manhood,  than  this  young  man  then  had.  She  was  older 
than  he,  and  he  may  have  blamed  her  more  than  he  did  himself. 
He  was  concerned  more  by  fear  than  love.  And  that  this  is  so, 
and  tliat  he  was  unscrupulous  as  well  as  crafty  and  shrewd,  is  evi- 
denced by  the  proceedings  against  Wheeler,  of  which,  in  the  nature 
of  things,  he  must  have  known  beforehand,  and  which  were  probably 
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latter,  be  seema  to  have  merely  acquiesced  in  the  statement  made 
by  another,  in  a  general  family  c<mTeraation,  nearly  30  years  after 
the  alleged  time  of  the  ceremony;  and  he  was  then  a  very  old  man, 
and  in  a  feeble  mental-  condition.  It  consists  largely  of  declara- 
tions of  Miranda  herself,  made  some  years  after  the  alleged  event, 
and  either  while  she  was  being  courted  by  David  Yates,  or  after 
she  had  married  him  and  was  bringing  np  children  by  I^m.  Mrs. 
Bennett  and  her  two  brotiiers,  John  and  W.  W.  Cross,  children  of 
Miranda's  sister  Philinda,  who  married  a  son  of  Elder  Cross,  say 
that  upon  one  occasion  Miranda  was  visiting  at  some  of  their 
houses  in  Steuben  county,  many  years  after  she  had  married  Yates, 
and  when  her  daughter  Sarah,  now  Sarah  Reno,  was  about  17  years 
of  age,  which  would  make  it  about  1859.  They  each  tell  subatan- 
tiaUy  the  same  story,  viz.:  That  Grandfather  and  Grandmother 
Gross  and  Miranda  were  present,  and  that  they  were  talking  abont 
a  coaple  that  the  eldw  had  married  who  had  not  lived  togetiier  bnt 
one  day,  and  Grandmother  Cross  was  bantering  the  elder  that  he 
did  not  have  good  success  in  the  marriage  ceremonies  he  performed. 
She  said:  "You  remember  when  you  married  Miranda  and  Raw- 
son  ?"  And  he  said:  "Yes;  but  when  I  married  them  I  calculated 
that  they  were  going  to  live  together.  If  they  didn't,  I  wasn't  to 
blame  for  it."  Mrs.  Halstead,  who  was  bom  in  November,  1827, 
and  was  a  daughter  of  Miranda's  brother  John,  says  ttiat  she  heard 
her  fother  and  moth^  talk  abont  Miranda  and  deceased.  On  her 
d^ct  examination  she  says  tliat  a  peddler  was  courting  Miranda, 
and  that  she  heard  her  ^ther  say  that  he  would  have  to  get  a 
divorce  from  deceased  for  her;  that  the  talk  in  the  family  was  that 
they  were  married,  and  that  he  did  not  run  away  until  afterwards; 
and  that  witness  never  heard  anything  to  the  contrary.  On  her 
cross-examination  she  says  that  the  first  talk  she  ever  heard  be- 
t^'een  her  father  and  mother  was  when  the  child  was  about  8  years 
old  (that  would  be  in  1839),  and  that  Yates  was  at  the  time  court- 
ing Miranda,  and  that  she  heard  her  sister  Abby  and  her  brother 
Levi  say  that  they  were  mamed,  but  that  this  was  later  on.  And 
in  narrating  these  declarations  while  on  her  cross-examination 
she  leaves  out  what  was  said  about  a  divorce.  There  is  no  doubt 
of  the  good  faith  of  this  witness,  and  that  she  said  nothing  she  did 
not  fully  believe  to  be  true;  and  it  is  not  improbable  that  she  did 
hear  substantially  what  she  has  testified  to,  excepting  as  to  the  di- 
vorce. Her  brother  Albert,  who  is  8  years  older,  and  who  lived  at 
home  at  the  time,  a  member  of  the  same  household,  tells  a  very 
different  story,  which  will  be  reviewed  later  on.  Other  witnesses 
have  given  evidence  of  substantially  the  same  kind,  but  ft  is  all  justly 
open  to  criticism,  either  as  founded  on  Miranda's  assertion,  or  that 
the  declarations  were  made  at  about  the  time  of  her  marriage  to 
Yates,  or  later,  when  her  daughters  were  old  enough  to  understand, 
made  in  chari^  by  her  relatives  to  cover  up  and  conceal  her  past 
error. 

Hearsay  evidence,  because  of  its  inherent  weakness  and  unrelia- 
bility. Is,  as  a  general  rule,  excluded,  and  it  is  only  in  extreme 
cases  of  necrasi^  that  its  admission  is  permitted  at  all.  It  is  to 
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be  douMed  whether  mnch,  if  any,  weight  should  be  attached  to  it. 
when  the  witnesses  attempt  to  repeat  conTeraations  which  occarred 
nearly  70  years  ago,  and  when  they  were  small  children  of  12  or 
13  years  of  age.  Judge  Pecldiam,  in  Eisenlord  v.  Clnm,  126  N.  Y. 
552,  27  N.  E.  1024,  says,  at  page  567,  126  N.  Y.,  and  page  102S. 
27  N.  E.: 

"Although  admissible,  the  evidence  is  liable  to  grave  suspicion.  Indeed,  we 
are  bound  to  say  tbat  this  whole  caae  presents  itself  as  full  of  suspicioo.  The 
silence  of  the  woman  during  all  these  years  as  to  the  marriage — sUence  which 
was  continued  until  the  death  of  her  alleged  husband — Is  In  and  of  Itself  a 
suspicious  fact.  Admissions  of  a  marriage  are  imder  such  circumstances  mo<\ 
onaatlafactory,  and  open  to  grave  doubt.  If  sucb  declarations  were  in  truth 
ever  made,  Uiere  may  have  been  motives  whlcb  it  Is  Impossible  to  fathom,  and 
which  may  at  the  same  time  have  opemted  upon  Elsenlord  and  Induced  him  to 
make  an  admission  of  tbia  kind  when  It  was  wholly  untrue.  Where  the  facts 
are  of  comparatively  recent  occurrence,  and  the  alleged  declarations  of  the 
deceas€Kl  are  at  war  with  his  known  actions  during  his  life,  and  when  there 
was  no  cohabitation  or  recognition  of  the  paxty  as  husband  or  wife.  It  may  be 
averred  that  the  evidence  Is  to  be  looked  upon  with  very  much  distrust-" 

How  applicable  is  this  language  to  the  present  case!  What  more 
natural  than  that  Miranda,  after  she  commenced  to  receive  atten- 
tion from  David  Yates,  should  want  to  rehabilitate  her  reputation? 
Here  was  this  9-year  old  boy,  named  Rensselaer  Bawson,  living 
with  her.  Was  she  going  to  confess  to  this  suitor,  who,  for  aught 
that  appears  to  the  contrary,  was  a  respectable  man,  that  she  was 
the  mother  of  an  illegitimate?  And  after  her  daughter  Sarah  was 
bom,  who,  it  seems,  was  asking  questions  (how  it  was  that  her 
brother's  name  was  Bawson,  while  hers  was  Yates),  was  this  mother 
going  to  confess  her  shame  to  her?  Albert  Bronson,  who  was  bom 
in  1^9,  a  son  of  Miranda's  brother  John,  to  whose  house  she  went 
first  after  being  turned  away  from  Caleb  Kichols',  says  that  shortly 
after  the  child  was  born  Miranda  came  to  his  father's  house,  and 
there  was  a  talk  about  her  and  deceased,  between  her  and  her 
brother  and  his  wife,  and  that  Miranda  said  that,  if  deceased  had 
not  run  away,  he  would  have  had  to  marry  her.  Witness  aim 
swears  that  deceased  went  away  before  the  child  was  bom,  and  that 
he  never  lived  in  the  log  house;  that  Miranda  never  claimed  in  bis 
hearing  or  presence  that  she  was  married;  and  that  the  repute  and 
understanding  in  his  family  was  that  the  child  was  illegitimate. 
But  Miranda  Icnew  that  her  marriage  was  disputed.  Of  this  there 
is  the  most  convincing  proof.  She  was  living  under  the  shadow  of 
public  reproach,  and  she  knew  that  her  child  was  looked  upon  as 
illegitimate.  Her  knowledge  of  this  is  manifested  by  her  repeated 
declarations  that  she  was  married,  and  by  Elder  Cross.  Jacob 
Wall,  one  of  contestants'  witnesses,  says  that  before  she  married 
Yates  there  was  a  question  among  the  neighbors  whether  she  was 
married  to  deceased,  or  not;  to  use  his  langnc^^e,  "there  was  a  be- 
twixt and  between."  Then  why  did  not  she  write  to  Elder  Croftt 
and  get  a  marriage  certificate,  thus  setting  these  doubts  at  rest, 
for  her  own  sake  and  that  of  her  boy,  her  husband,  and  her  two 
daughters?  The  elder  was  living  until  1861,  and  his  son  married 
Miranda's  sister.  She  must  have  known  where  he  was  before  she 
married  Yatea   Why  did  she  not  do  this  when  she  and  her  17 
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jear  old  daughter,  Sarah,  were  viaitiiig  in  Stenben  county,  when  the 
elder  was  right  there,  and  the  subject  of  her  marriage  was  brought 
up?  This  was  at  least  27  years  after  her  alleged  marriage.  Is  it 
not  strikingly  significant  that  she  did  not,  if  it  be  trne  that  Elder 
Cross  did  marry  her  to  deceased? 

But  let  as  go  back  to  1831.  What  will  more  arouse  a  quiet 
country  neighborhood  than  the  anouncement  that  a  woman  in  their 
midst  has  sworn  a  child  on  some  neighbor  and  had  him  arrested? 
What  could  add  more  to  the  excitement  than  that  she  should,  on 
the  arraignment  of  the  prisoner,  declare  his  innocence  and  charge 
it  on  another?  It  would  be  the  subject  of  excited  talk  at  the  post 
office  and  store  every  night  for  weeks,  at  quilting  bees,  tea  parties, 
■and  social  gatherings.  Eveiy  gossip,  male  and  female,  within  a 
radios  of  10  miles,  would  roll  it  under  their  tongues  as  one  of  those 
sweet  morsels  of  ill  and  evil  repute  which  is  so  fall  of  attraction. 
Is  it  natural  to  suppose  that  in  case  this  erring  brother  and  sister 
should  marry,  immediately  after  the  law  proceeding,  and  while  the 
excitement  was  still  at  its  height, — marry  right  there  in  the  neigh- 
borhood, an  elder  who  lived  among  them  performing  the  ceremony, 
— is  it  possible  that  it  would  not  have  been  known  by  somebody, 
heard  of  by  somebody?  And  yet  there  is  not  a  witness  who  claims 
to  have  heard  of  it  at  the  time,  or  about  the  time,  as  an  event  about 
the  happening  of  which  they  heard  when  or  about  how  it  occurred. 
Even  Smith  Nichols,  in  whose  family  Miranda  lived  when  her  condi- 
tion was  first  discovered,  and  who  in  March  or  April,  1832,  went  to 
the  log  house,  had  not  heard  of  it,  for  he  says  he  went  to  find  out 
whether  they  were  married  or  not.  Has  Miranda,  in  her  numerous 
•declarations,  ever  given  the  date  thereof,  or  the  place,  or  who  were 
the  witnesses,  or  has  any  other  witness?  No;  not  in  any  instance. 
In  all  of  this  family  dispute,  in  all  thes^  declarations  said  to  have 
been  made  by  different  people,  now  dead,  it  yet  remains  andisclosed 
when  or  where  this  marriage  took  place. 

Another  point  to  be  considered  is  whether  these  parties  ever 
cohabited.  It  has  already  been  seen  that  there  was  no  cohabitation 
before  the  child  was  bom.  Was  there  any  after  that  event?  There 
are  but  two  witnesses  who  swear  that  there  was, — Nichols  and 
Howard.  The  evidence  of  the  latter,  however,  is  too  meager  and 
general  to  have  much,  if  any,  weight.  Nichols  is,  no  doubt,  title 
most  valuable  witness  for  the  contestants,  of  all  produced  by  them, 
provided  he  remembers  all  that  he  claims  to,  and  has  not  under- 
taken to  tell  too  much.  It  is  he  who  tells  the  story  about  the 
legal  proceeding  against  Wheeler.  It  is  be  who  says  that  Miranda 
1  old  him  that  the  marriage  took  place  before  the  child  was  born, 
and  it  is  to  be  observed  that  this  is  the  only  proof  in  the  case  that 
pretends  to  establish  this  fact.  It  is  he  who  claims  that  deceased 
cohabited  with  Miranda  after  the  child  was  born,  and  that  deceased 
admitted  that  he  was  married  to  her.  No  other  witness  has  inti- 
mated any  such  thing.  He  was  born  in  1817,  and  Albert  Bronson 
says  that  he  lived  six  or  seven  miles  from  the  log  house  at  the  time 
in  question.  Witness  says  that  when  this  child  was  2  or  3  months 
•old  he  called  at  the  log  house  to  satisfy  his  mind  as  to  whether 
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thifi  man  and  woman  were  married  or  not  He  was  just  IS  year* 

old.  Miranda  was  7  years  his  senior.  He  knew  deceased  by  sight 
only;  had  no  acquaintance  with  him.  When  he  went  in,  Miranda 
was  getting  dinner.  Deceased  was  present,  and  Miranda's  motbtf 
was  holding  the  baby.  He  said:  "GK>od  morning,  Mr.  and  Mn. 
Bawson.  You  have  got  a  pretty  nice  baby  here."  *Tres,"  says  she 
''There  fa  a  report  around  that  you  ain't  married.''  '^ell,"  says 
she,  *^  am  married,  and  I  asks  no  odds  of  them;  and,  if  they  don't 
believe  me,  they  can  ask  Elder  Cross.  C&n't  ihiey,  Bawson?"  And 
he  said,  "Yes."  He  says:  That  they  had  then  been  livtaig  there 
some  two  or  three  months.  That  deceased  went  away  from  the 
1st  of  June,  1832,  and  that  after  he  had  gone  Miranda  told  him 
"that  the  poor  master  threatened  prosecution  of  him,~to  put  him 
through."  She  said  "they  went  and  got  married  by  Elder  Cross, 
and  that  that  was  before  the  child  was  born."  To  say  nothing 
of  the  explicit  contradiction  by  others,  his  story  is  condemned  by 
its  utter  improbability.  His  salutation  of  ''Mr.  and  Mrs.  Rawaon" 
is  strained  and  unnatural;  and  that  he  would  ask  any  such  impu- 
dent question  of  th^  parties — thereby  throwing  a  doubt  on  the 
morality  of  their  relations,  one  of  them  beine  practically  a  stranger, 
and  after  he  had  just  addressed  them  as  husband  and  wife — is 
too  much  to  be  believed.  Aside  from  this,  he  pretends  to  give  the 
exact  language  of  a  conversation  which  did  not  in  any  way  concern 
or  interest  him,  and  which  was  of  a  character  not  likely  to  impress 
itself  on  his  mind,  which  occurred,  if  at  all,  when  he  was  but  15 
years  old,  and  nearly  70  years  ago.  It  is  quite  improbable  that  he 
would  rem^ber  the  incident  at  all  after  all  these  years, — he  was 
in  no  way  related, — and  certainly  not  that  he  said,  "Good  morning. 
Mr.  and  Mrs.  Bawson."  It  must  be  observed  that  most  if  not  every 
essential  element  to  the  contestants*  case  is  embodied  in  this  story: 
The  salutation  to  them  as  husband  and  wife.  The  presence  of  the 
baby,  so  it  was  after  its  birth.  The  presence  of  deceased,  so  there 
was  cohabitation  after  the  birth.  The  admission  of  the  marriage 
by  both,  by  Elder  Cross,  thus  corroborating  other  witnesses  as  to 
the  elder.  If  this  story  is  to  he  bdieved,  then  this  witness  has, 
single-lianded  and  alone,  established  all  that  it  was  necessary  to  es- 
tablish to  make  the  side  on  which  he  testified  successful.  It  is 
sufficient  to  say  that  this  story  is  not  only  without  any  corrobora- 
tion, but  is  contradicted,  not  only  by  other  witnesses,  but  by  the 
probabilities  arising  from  the  whole  record.  It  is  somewhat  re- 
markable, if  these  parties  did  live  together  for  two  or  three  months 
after  the  child's  birth,  that  this  witness  was  the  only  one  who  knew 
it  The  witness  Bryan  testifies  that  Nichols  told  him  that  deceased 
"skipped  out"  before  the  baby  was  bom,  and  there  is  convinciiig 
evidence  that  he  then  told  the  truth. 

There  is  no  dispute  that  Miranda  never  saw  or  heard  from  de- 
ceased, after  he  left  Remsen,  until  1860  or  1851, — ^nearly  20  years. 
She  was  then  the  wife  of  David  Yates,  and  had  been  for  10  years, 
and  was  living  with  him  and  young  Rensselaer  and  her  two  daugh- 
ters, Sarah  and  Elizabeth,  in  the  town  of  Russia,  Herkimer  county. 
Young  Rensselaer  was  then  18  or  19  years  old,  and  Sarah  was  & 
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or  9.  She  says:  That  deceased  drove  up  to  the  door,  and  knocked. 
Her  mother  went  to  the  door.  He  said,  "Don't  you  know  me?*' 
and  she  said,  "Yes."  She  looked  a  minute  and  said,  "Why  did  yon 
come  here  after  you  have  been  gone  away  so  long?"  "He  said  the 
reason  was  he  was  up  north  looking  for  cattle,  and  he  thought  he 
would  stop  and  see  if  she  wanted  to  go  with  him;  and  my  mother 
says:  ^hy,  certainly  not  Here  I  hare  got  two  little  girls  to  bring^ 
up.'"  Witness  also  says  that  Bensselaer  went  away  with  him. 
She  also  testified  that  when  she  was  IB  years  of  age,  which  woald 
make  it  1855,  she  came  to  Troy  with  her  half -brother,.  Bensselaer, 
and  he  went  out  and  brought  deceased  to  the  depot,  where  she  had 
waited,  and  that  her  brother  called  him  "Father,"  and  recalled  her 
to  him  as  one  he  had  seen  when  he  stopped  at  the  house,  and  that 
after  some  conversation  deceased  gave  liim  some  money,  and  th^ 
left  for  Rome,  where  they  lived.  Witii  the  above  exception,  there 
is  no  evidence  that  deceased  ever  saw  or  heard  from  Miranda  since 
he  left  Bemseo  in  1831;  nor  does  it  appear  that  she  ever  made  any 
effort  to  find  him,  or  assert  her  rights  as  his  wife  and  the  father  of 
her  child.  The  same  is  equally  true  as  regards  young  Bensselaer. 
He  never  saw  him  or  heard  from  him,  except  in  the  two  instances 
just  referred  to.  Miranda  lived  until  1872,  and  young  Bensselaer 
was  supposed  to  have  been  drowned  in  1869.  Deceased,  when  he 
left  Remsen,  came  to  Troy  and  lived  here  openly  and  without  con- 
cealment until  1896, — about  65  years, — when  he  died.  There  is 
is  no  evidence  that  anything  was  said  on  either  side  at  the  meet- 
ings in  Bussia  and  Troy  which  indicated  a  muriage  relation,  and, 
although  the  witness  Sarah  Beno  has  shown  a  worthy  and  com- 
mendable interest  on  this  trial  to  clear  her  mother's  name,  she 
would  not  swear  that  more  was  said  than  as  above  detailed,  which 
affords  one  of  the  strong  reasons  for  confidence  in  what  she  did 
testify  to.  There  is  no  evidence,  excluding  Nichols'  stwy,  that  de- 
ceased ever  recognized  Miranda  as  his  wife,  or  that  he  ever  admitted 
any  such  relation.  During  all  these  years  they  lived  their  respec- 
tive lives  separate  and  independent  of  each  other, — as  much  so  aft 
though  they  were  perfect  strangers,  always  excepting  the  visit  at 
Bussia;  and  certainly  that  meeting  was  not- such  as  would  be  ex- 
pected between  a  wife  and  a  husband  who  had  abandoned  her  20- 
years  before,  and  whom  she  had  not  since  seen.  No  reference  was 
made  to  their  marriage;  no  word  of  censure  of  his  recreancy,  not 
only  to  her,  but  to  his  son.  She  acted,  it  would  seem,  as  one  would 
if  there  had  been  no  marriage. 

Thus,  upon  the  question  of  marriage  we  find:  (1)  That  the  rela- 
tion between  these  parties  was  immoral  in  the  beginning.  (2)  That 
their  meetings  were  not  freqaent,  and  there  was  no  cohabitation. 
(3)  That  there  never  was  any  matrimonial  intention  on  the  part  of 
either,  at  least  before  the  threat  of  the  poor  master,  and  no  volun- 
tary intention  on  the  part  of  deceased  after  that.  (4)  That,  if  de- 
ceased did  marry  her,  it  .was  solely  because  he  was  threatened  with 
prosecution  for  a  fraudulent  attempt  to  extort  money  from  Wheeler. 
(5)  That  the  threat,  if  any,  was  as  likely,  at  least,  to  induce  him  to 
ran  away  as  to  marry.   (6)  That  he  did  run  away  and  come  back 


Digitized  by  Google 


1088  61  NBW  YORK  SUPPLBHSNT  (SOT.  Ct 

BDd  96  New  York  State  Reporter. 

to  bis  old  home  before  the  child  was  born,  and  lived  here  nntil 
1896,  when  he  died.  (7)  That  the  marriage,  if  any,  occnrred  before 
the  child  was  born.  (8)  That  he  haa  never  in  any  way  recognized 
her  as  his  wife,  or  admitted  his  marriage  to  her.  (9)  That  he  neyer 
since  the  time  of  the  alleged  marriage  lived  with  her.  (10)  Hiat 
they  never  met  after  he  ran  away  until  about  20  years  had  passed, 
and  then  nothing  was  said  about  th^r  having  been  married.  (1^ 
That  she  lived  until  1872,— over  40  years  after  the  alleged  marriage, 
— and  never  asserted  her  conjugal  rights  against  deceased.  (12) 
That  she  had  this  child  by  deceased,  and  it  was  the  product  of  as 
illicit  and  immoral  connection.  (13)  That  there  is  no  direct  proof 
of  marriage;  no  certificate  or  record  thereof;  no  witness  produced 
who  was  present;  no  proof  as  to  its  date  or  where  it  was  per- 
formed; no  proof  as  to  who  was  prraent;  no  witness  produced  who 
says  that  he  or  she  recollects  hearing  of  it  at  or  about  the  time 
thereof.  (14)  That,  if  any  marriage  occurred,  it  must  have  been  the 
subject  of  much  comment  and  talk  in  the  community,  and  generally 
known.  (15)  That  Miranda  knew  that  it  was  quite  generally  doubt- 
ed by  the  neighbors,  and  she  could  have  got  from  Elder  Gross, 
who  was  her  sister^s  father-in-law,  and  was  living  until  1861.  a 
marriage  certificate;  yet  she  did  not  do  so,  although  she  in  1858 
or  1859  visited  in  his  family,  he  being  present,  and  the  subject  of 
her  marriage  was  brought  up  in  the  family  conversation,  (le)  That 
the  only  evidence  of  marriage  consists  of  what  witn^ses  say  they 
heard  members  of  the  fami^  say,  and  also  their  own  testimony  as 
to  family  repute.  ThAt  such  repute  is  a  divided  one.  Hiat  these 
declarations  were  made  after  she  bad  married  Tates,  or  while  he 
was  courting  her.  Before  she  married  Tates  she  went  the 
name  of  Bronson,  and  not  Bawson.  (17)  That  these  declarations, 
other  than  of  Miranda  herself  and  Elder  Gross,  were  made  by  po*- 
sons  who  knew  nothing  personally  of  the  marriage,  some  of  them 
not  bom  until  afterwards,  others  were  too  young,  and  they  all 
come  from  her  relatives  who  had  a  natural  interest  in  having  it  ap- 
pear to  her  husband,  Yates,  and  her  two  daughters,  that  she  was  a 
virtuous  woman. 

In  addition  to  this  It  is  claimed  tiiat  the  marriage  of  Miranda  to 
Yates  is  evidence  that  she  was  not  before  married;  otherwise,  she 
would  have  been  guilty  of  bigamy,  and  that  the  law  would  presume 
her  innocence,  and  hence  that  she  was  a  single  woman.  But  de- 
ceased had  then  been  absent  for  eight  years,  and  there  is  no  evi- 
dence that  she  had  beard  from  him,  or  knew  or  had  reason  to  be- 
lieve tiiat  he  was  alive.  There  is  some  proof  that  he  had,  within 
five  years  after  his  departure,  been  in  the  town  of  Remsen  for  a 
short  time,  but  tiiere  is  nothing  to  show  or  to  justify  the  inference 
that  she  knew  or  ever  heard  of  it  before  her  said  marriage  to  Yates. 
It  is  true  that  John  Bawson,  the  brother  of  deceased,  continued  to 
live  in  said  town  for  several  years  after  he  left,  but  it  is  not  prob- 
able that  he  would  have  furnished  her  any  evidence  against  his 
brother.  The  evidence  doubtless  justifies  a  strong  suspicion  thai 
Miranda  knew  decedent's  whereabouts,  but  it  is  possible  that  she 
may  not.   If  she  had  heard  nothing  of  him  for  five  years,  aft- 
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er  making  in  good  faith  an  honest  effort  to  ascertain  his  where- 
abouts, and  whether  he  was  living  or  dead,  she  bad  a  right  to  pre- 
«nme  him  dead  and  to  contract  another  marriage.  In  case  she  was 
married  to  deceased,  the  law  presumes  that  she  did  make  such  ef- 
fort. She  could  not  have  been  convicted  of  bigamy  without  such 
proof,  either  direct  or  inferential,  for  the  law  presumes  her  inno- 
cent. It  is  also  claimed  that  her  cohabitation  with  the  peddler,  De 
Castro,  in  1835,  and  her  having  a  child  by  him,  is  evidence  that  she 
was  not  then  married  to  De  Castro.  Their  cohabitation  was  but  for 
two  or  three  months.  Their  relations  were  in  no  sense  matrimonial. 
Ifeither  were  they  criminal.  Th^  were  simply  immoral.  It  is  even 
no  proof  tiiat  she  was  unchaste  four  years  b^ore. 

It  is  also  claimed  that  the  deceased  married  one  Maiy  Irving  or 
Koloman  after  his  return  to  Troy,  and  during  the  life  of  Miranda, 
and  that  this  fact  is  evidence  that  he  was  not  then  married  to  Mi- 
randa. There  is  no  proof  of  a  ceremonial  marriage  between  these 
parties,  probably  because  of  an  omission  in  the  church  record.  She 
■was  a  woman  of  irreproachable  character  and  respectability.  They 
lived  together  as  husband  and  wife  for  many  years,  and  until  her 
death,  which  occurred  in  1886.  The  evidence  justifies  the  conclu- 
sion  thAt  their  relation  in  the  beginning  was  founded  upon  a  ma- 
trimonial agreement.  He  always  recognized  and  introduced  her  as 
his  wife,  so  mentioned  her  in  one  of  his  wills,  and  erected  a  mon- 
nment  to  her  in  their  burial  lot  in  Oakwood  Cemetery,  on  which  he 
caused  to  be  inscribed  the  declaration  that  she  was  his  wife.  She 
went  by  his  name,  and  was,  without  exception,  accepted  and  ac- 
knowledged as  such  by  all  their  friends  and  acquaintances.  It  is 
not  quite  clear  just  when  this  relation  began,  but  it  was  about  1836. 
Hary  came  to  this  country  in  1834.  While  this  evidence  does  not 
have  the  weight  that  would  result  from  a  ceremonial  marriage, 
nevertheless  their  open  and  public  cohabitation  and  acknowledg- 
ment for  nearly,  if  not  quite,  50  years,  is  in  effect  a  continaonB  deo- 
laration  on  his  part  that  he  had  no  other  wife  living. 

In  conclusion,  while  recognizing  the  strong  inclination  of  the  law 
to  find  legitimacy  rather  than  illegitimacy,  morality  rather  than 
immorality,  marriage  rather  than  concubinage,  nevertheless  courts 
cannot  do  so  where  the  offspring  is  shown  to  have  been  the  product 
of  an  illicit  intercourse,  unless  there  is  evidence  of  such  character 
and  weight  as  satisfies  the  mind  and  conscience  that  the  relation 
was  changed  to  a  moral  and  matrimonial  one  before  the  birth.  The 
«Tidence  here  does  not  sustain  such  conclusion,  but,  on  the  con- 
trary, that  the  father  of  contestants  was  bom  out  of  wedlock,  and 
therefore  that  th^  are  not  entitled  to  share  in  the  distribution  of 
the  estate  of  deceased.  Decreed  accordingly. 
61  N.T.S.— 60 
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(28  Misc.  Itep.  457.) 

In  re  BARRINGER'S  ESTATE. 

(Surrogate's  Court,  Scbenectady  County.   NoTember,  1899.) 

iiLKOiTiMATES— Domestic  Relations  Law— Cohbtbijctio». 

The  domestic  relations  law  (Laws  1806,  c.  272,  |  18)  legltlinatlzlns  lllfr- 
gltimate  children  whose  parents  afterwards  marry,  and  eatltlhig  them  to 
all  the  rights  of  legitimates,  does  not,  because  It  protects  against  tlie  dl- 
restment  of  ali  estate  or  Interest  vested  at  tbe  time  of  the  marriage  of  an 
llleeitlmate's  parents,  devest  ail  estate  ot  Interests  whldi  have  vested  slnoe 
sncli  marriage;  and  if  it  did  it  would  be  void  under  Oonst  art  1,  i  4; 
declaring  that  no  person  shall  be  deprived  of  bis  pn^^^  witlwot  doe 
process  of  law. 

In  the  matter  of  the  estate  of  Harriet  B.  Barrioger.  Application 

hj  Olarence  H.  Barringer  to  compel  Jacob  Barringer  and  another, 

administrators,  to  file  an  inrentory.  Tbe  issae  raised  by  the  answer 

is  submitted  on  a  stipalation  of  admitted  facts.  AppUcation  dmied. 

By  the  stipulation  It  was  admitted  that  Clarence  H.  Barrlnga.  the  peti- 
tioner, was  the  illegitimate  son  of  Howard  Barringer  and  a  woman  whose  name 

does  not  appear,  and  was  bom  in  January,  1874.  After  his  birth  bis  parmts 
married,  and  his  father  died  at  Schenectady.  N.  Y.,  In  September,  1875;  and 
Harriet  S.  Barringer,  who  was  Howard's  mother,  died  intestate  at  Schenectady 
about  June,  1891,  leaving  her  sous,  Theodore  R..  Jacob,  and  the  petitioner,  sor- 
vlviug  her.  Both  parties  assumed,  without  formally  stating  It  in  the  std>init- 
ted  facts,  that  the  two  sons,  Theodore  B.  and  Jacob,  and  the  petitioner,  if  one 
of  the  next  of  kin,  are  and  were  the  only  next  of  Un  of  Harriet  S.  Barringer 
at  tbe  time  of  her  death.  It  was  also  admitted  that  Theodore  R.  and  Jacob 
Barringer  were  duly  appointed  administrators  of  titteir  mother's  estate  oa 
July  2,  1891,  duly  qualified  and  acted  as  such,  and,  after  settling  all  d^ts 
against  tlie  estate,  divided  the  assets  In  1802,  each  taking  and  ^ving  to  tbe 
other  full  receipts  and  acquittances  for  their  respective  half  Interests,  wlthoat 
formal  accounting  or  decree  In  tbe  surrogate's  court. 

Alex.  J.  Thomson,  for  petitioner. 
Edwin  C.  Angle,  for  administrators. 

STRONG,  S.  Upon  this  state  of  facts,  it  is  claimed  by  counsel 
for  the  petitioner  that,  mider  the  several  acts  passed  in  this  state 
■legitimatizing  illegitimate  children  of  parents  who  have  snbsequently 
married,  the  petitioner,  Clarence  H.  Barringer  is  now  one  of  the  next 
of  kin  of  his  grandmother  Harriet  8.  Barringor,  deceased;  that  as 
such  next  of  kin  he  is  now  entitled  to  a  distributive  share  in  her  per^ 
sonal  estate ;  and  that  therefore  his  status  to  maintain  this  proceed- 
ing  as  one  of  the  persons  interested  in  that  estate  is  established. 
The  first  act  in  this  state  making  legitimate  the  illegitimate  children 
•of  parents  who  maiTied  after  the  birth  of  such  illegitimate  children 
was  chapter  531,  Laws  1895,  which  act  legitimatized  all  illegitimate 
children  whose  parents  had  before  that  time  or  might  thereafter  intw- 
marry.  This  act  provided  that  vested  interests  or  estates  shoald 
not  be  devested  or  affected  by  that  act.  It  continued  in  force  nntil 
it  was  repealed  by  the  domestic  relations  law  (chapter  272,  Iawb  1896). 
section  18  of  which  declared  that: 

"An  illegitimate  child  whose  parents  have  heretofore  Intermarried,  ta  shall 
hereafter  Intermarry,  shall  thereby  become  legitimate  and  shall  be  considered 
legitimate  for  all  purposes,  entitled  to  all  tbe  rights  and  prl\11^ea  ol  a  legiti- 
mate child;  but  an  estate  or  Interest  vested  before  the  marriage  of  fiie  paratts 
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of  such  child  shall  not  be  divested  or  affected  hj  reaBon  of  mch  child  being 
legitimatized." 

Section  18  of  the  domestic  relations  law  was  amended  by  chapter 
725,  Laws  1899;  the  amendment  protecting  trustB  created  at  the 
time  of  the  remarriage,  as  well  as  estates  or  interests  then  vested. 

It  will  be  noticed  that  the  petitioner,  notwith  Brian  ding  these  several 
acts  of  legitimation,  was  illegitimate  until  the  passage  of  the  act  of 
1895,  which  went  into  effect  May  3d  of  that  year  (chapter  531,  Laws 
1895),  and  was  therefore  illegitimate  when  his  grandmother  died,  in 
1891.  As  the  illegitimate  son  of  the  intestate's  deceased  son  Howard, 
the  petitioner  waa  at  the  time  of  the  intestate's  death  nnllios  Mas, 
and  incapable  of  inheritance  through  hia  deceased  father  of  any  real 
«state  coming  from  the  father  or  from  any  of  the  latter's  ancestors 
(1  Ber.  Bt.  p.  754,  §  19),  and  was  eqaally  incapable  of  taking  any  dis- 
tributive part  of  his  grandmothers  personal  estate,  as  he,  being 
illegitimate,  did  not  legally  r^resent  his  deceased  father  (Code  Civ. 
Proc.  §  2732,  subd.  4).  Clarence  Barringer,  then,  was  not  one  of  the 
next  of  kin  of  the  intestate  at  the  time  of  her  death,  in  1891.  Theo- 
dore B.  Barringer  and  Jacob  Barringer  were  then  the  only  next  of 
kin.  As  such,  they  had  the  legal  right  to  have  distributed  to  them  in 
equal  portions  the  suiidus  of  their  mother's  estate  after  payment  of 
debts.  Ck)de  <Mv.  Proc  §  2732.  The  right  of  a  next  of  kin  to  a  share 
in  his  intestate's  personal  estate  is  a  vested  right, — vesting  at  the  time 
of  the  death  of  the  intestate, — and  goes,  in  case  of  the  next  of  kin's 
personal  representatives,  the  same  as  other  personalty  belonging  to 
him.  Rose  v.  Clark,  8  Paige,  578.  That  after  the  intestate's  death, 
and  before  actual  distribution  of  the  personal  estate,  the  next  of  kin 
have  the  power  to  alienate  the  right  to  a  distributive  share,  so 
that  between  such  assignor  and  assignee  the  title  to  such  distribution 
passed,  has  never  been  doubted,  so  far  as  I  am  aware.  The  right, 
then,  which  vested  in  Theodore  B.  Barringer  and  Jacob  Barringer,  at 
their  mother's  death,  to  have  her  personal  estate  distributed  between 
them  as  her  sole  next  of  kin,  was  property,  in  the  fullest  sense  of  the 
term.  It  is  true,  as  petitioner  claims,  that  prior  to  the  distribution 
of  an  intestate's  estate  the  legal  title  to  the  assets  composing  it  is  in 
the  administrators,  and  not  in  the  next  of  kin.  The  latter's  estate 
or  interest  is  a  chose  in  action  (Westervelt  v.  Gregg,  12  N.  Y.  202- 
206),  as  is  a  promissory  note,  and  is  property  in  the  same  sense  as  any 
other  intangible  property  or  right  is  property.  When,  in  July,  1^1, 
the  administrators  of  Harriet  S.  Barringer,  having  paid  all  her  debts, 
divided  up  her  estate  between  themselves  as  her  next  of  kin,  they  be- 
came the  owners  in  their  individual  rights  of  the  several  secnrities  or 
other  assets  which  at  that  time  constituted  the  decedent's  estate^ 
and  the  right  which  since  her  dealh  they  had  possessed  (the  right 
to  such  distribution)  became  consummated  or  was  executed  by  the 
actual  transfer  and  division  of  the  property.  From  the  death  of  Mrs. 
Barringer,  in  1891,  until  the  passage  of  the  first  legitimatizing  act, 
in  1895,  Theodore  K.  and  Jacob  Barringer  were  each  the  owners  and 
possessors  of  the  right  to  have  the  surplus  of  their  mother's  estate 
distributed  between  them,  or  of  the  assets  which  made  up  that  sur- 
plus. Both  the  right  to  a  distribution  and  the  property  transferred 
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to  them  was  their  property.  They  continued  in  the  enjoyment  of  this 
property,  as  petitioner's  counsel  admits,  until  the  passage  of  the 
domestic  relations  law,  in  1896,  which  went  into  effect  on  October 
iBt  of  that  year.  Section  18  of  this  act  is  as  follows: 

"An  Illegitimate  child  whose  parents  have  heretofore  intermarried,  or  iliaB 
hereafter  Intennany,  shall  thereby  become  legitimatized  and  ahall  be  could- 
ered  legitimate  for  all  purposes,  entitled  to  all  the  rights  and  privileges  of  a 
legitimate  child;  but  an  estate  or  Interest  vested  before  the  marriage  of  tbe 
parents  of  such  child  shaU  not  be  divested  by  reason  oi  each  child  b^teig  legitl- 
matlzed." 

The  claim  made  on  behalf  of  the  petitioner  is  that  this  act,  because 
it  protects  against  divestment  of  all  estate  or  interest  vested  at  the 
time  of  the  marriage  of  the  illegitimate's  parents,  is  to  be  coustrued 
as  devesting  all  estate  or  interests  which  have  vested  since  sndi  mar- 
riage, and  that  as  petitioner's  parents  were  married  some  time  in  1871 
or  1876,  while  the  interest  or  property  in  their  moth^s  estate  did 
not  vest  in  Theodore  B.  and  Jacob  until  her  death,  in  1891,  or  until 
the  actual  division  of  her  estate,  in  1892,  the  act  of  1896  worked  a 
divestment  of  thofse  interests  to  the  ^tent  of  a  one-tiiird  part  thereof. 
If  this  proposition  were  well  founded,  the  act  in  question  would  be  of 
a  most  radical  and  revolutionary  character,  and  would  unsettle  all 
.estates  which  had  been  held  and  enjoyed,  no  matter  for  what  length 
of  time,  by  legitimate  heirs  at  law  to  the  exclusion  of  illegitimates, 
in  all  cases  in  which  the  parents  of  such  illegitimates  have  or  ma; 
hereafter  intermarry.  The  statute  is  not  susceptible  of  sndi  a  con- 
Htruction,  and,  if  it  could  be  so  construed,  would  be  void,  as  nncousti- 
tntionaL  ^e  act  of  1895  and  that  of  1896  are  retroactive,  bo  fto  as 
th^  change  the  statute  of  illegitimates  bom  before  the  acts  in  ques- 
tion went  into  effect.  But  while  all  such  previous  illegitimates  are 
from  May  3, 1895,  to  be  regarded  as  legitimates,  with  foil  capacity  to 
take  by  descent  or  under  the  statute  of  distributions,  the  legislature 
did  not  intend  by  such  legitimation  to  devest  interesls  vested  before 
the  act  of  1895,  or  during  the  illegitimacy  of  any  child  who  may  be 
ander  either  of  the  acts  restored  by  them  to  a  state  of  legitimacy. 
Both  the  act  of  1896  and  that  of  1896  contain  danses  which,  in  terms, 
purport  to  save  interests  vested  in  the  one  case  at  the  passage  of  tbe 
act,  and  in  the  other  at  the  time  of  the  intermarriage  of  the  illegiti- 
mate's parents.  What,  if  any,  force  or  effect  those  clauses,  or  either 
of  them,  may  have  in  case  of  any  interest  vested  before  their  passage, 
it  is  not  imjwrtant  now  to  consider.  The  fact  that  interests  vesting 
at  a  certain  time  are  witliin  the  saving  proviso  does  not  by  any  means 
warrant  the  conclusion  which  counsel  for  the  petitioner  draws,  tiiat 
all  other  vested  interests  are  destroyed  or  modified  by  thB  statutes  in 
question.  The  statute  of  1896  is  either  not  to  be  construed  as  is 
claimed  by  petitioner's  counsel,  or  is  void  if  it  be  so  construed.  The 
fundamental  law  of  the  state  (Const,  art  1,  §  6)  declares  that  '^o 
son  shall  be  *  •  *  deprived  of  •  •  •  property  without  doe 
process  of  law."  As  we  have  already  seen,  the  right  vested  in  1891 
in  Theodore  R.  and  Jacob  Barringer,  as  next  of  kin  of  their  mother, 
to  have  tbe  surplus  of  her  estate  distributed  between  than,  was 
property.  The  assets  transferred  to  them  respectively  in  executioo 
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or  consammation  of  this  right  to  a  distribution  were  their  property 
when  ao  transferred  in  1892.  If  either  the  act  of  1895  or  that  of  1806 
destroyed  or  took  away  from  them  this  property,  it  was  violative  of 
the  constitutional  provision  above  quoted,  as  it  will  not  be  contended 
that  a  statute  of  confiscation  is  "due  process  of  law."  The  case  in 
hand  falls  directly  within  the  principle  established  in  Westervelt  v. 
Gregg,  12  JH.  Y.  202,  in  which  the  validity  of  the  married  woman's  act 
of  lf^8  came  ap  for  final  determination  by  the  coart  of  last  resort 
The  married  woman's  act  of  1848  (chapter  200,  Laws  1848),  in  the  sec- 
ond section  enacted,  that: 

"The  real  and  personal  property  *  *  *  of  any  female  now  [at  the  time 
of  the  act]  married  sliall  not  be  subject  to  the  disposal  of  her  buaband;  but 
shall  be  her  sole  and  seiMjate  property  as  if  she  were  a  single  female,"  etc. 

Until  this  act,  a  husband  was  entitled  to  his  wife's  personal  prop- 
erty by  virtue  of  his  marital  relation ;  his  title  being  at«olute  and  com- 
plete to  so  much  of  his  wife's  property  as  he  reduced  to  his  possession, 
but,  as  to  property  not  so  reduced  to  possession,  consisting  of  the 
right  to  reduce  it  to  bis  possession,  and  so  to  his  individual  and  abso- 
lute ownership.  The  act  of  1848,  by  its  terms,  attempted  to  deprive 
all  husbands  then  living  of  this  right  to  reduce  to  their  possession  the 
property  of  their  wives.  In  the  case  cited  it  was  held  that  the  hus- 
band's right  to  80  reduce  to  his  possession  the  property  of  his  wife 
was  "property,"  within  the  meaning  of  the  provision  of  the  constitu- 
tion above  referred  to,  and  that  to  that  extent  the  act  of  1848  was 
void.  The  same  principle  was  reiterated  in  Ryder  v.  Hulse,  24  N.  Y. 
372,  and  has  been  approved  and  followed  in  numerous  other  cases. 
These  authorities  are  decisive  of  the  petitioner's  contention,  if  au- 
tiLorities  to  negative  it  can  be  considered  necmsary.  An  order  will  be 
entered,  denying  the  application,  with  costs. 

Application  denied,  with  costs. 


(2»  Mlac.  Bep.  4S2:.) 

In  re  LEGGAT. 

(Surrogate's  Com-t,  Westchester  County.   November,  1899.) 

■Habbas  Corpus— Ck)icuiTUBNT  of  Executrix  for  Default— SsERirr's  Ri«ht 
TO  Rblbasb. 

An  executrix  was  committed  by  a  surrogate  for  default,  with  direction 
to  the  sheriff  to  keep  her  until  she  had  paid  certain  amounts  named  in  the 
order,  or  until  discharged  according  to  law.  The  county  judge  verbally 
ordered  that  she  should  be  brought  before  him,  and  ordered  her  discharged, 
and  made  the  discharge  on  the  order  of  commitment.  An  order  for  a  writ 
of  habeas  corpus  and  a  writ  were  signed  by  the  county  Judge,  and  filed  a 
few  days  afterwards.  The  writ  was  not  served  on  the  sheriff,  however, 
and  be  made  no  return  thereto  showing  by  what  authority  the  prisoner  was 
held,  etc.,  as  required  by  Code  Civ.  Proe.  {S  2017,  2019,  2026,  aiid  no  notice 
of  the  writ  was  served  on  the  persons  interested  In  the  prisoner*B  detention, 
as  required  by  section  2038,  before  she  could  be  discharged.  Nor  did  the 
order  for  her  discharge  recite  that  such  notice  had  been  given.  Held  that, 
the  acts  of  the  county  court  being  without  jnrlsdictlon,  the  sheriff  was  not 
justified  in  releasing  her  and  maUng  no  effort  to  retake  her. 

In  the  matter  of  the  application  of  Ophelia  Leggat  to  punish  Wil- 
liam V.  Malloy,  sheriff  of  Westchester  county,  for  contempt  of  court 
Application  granted. 
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Jacob  Harks,  for  petitioner. 
Justus  A.  B.  Cowles,  for  sheriff. 

HTTiKATAN,  S.  This  is  a  proceeding  to  punish  the  sheriff  of  West- 
chester coun^  for  a  civil  contempt,  it  being  alleged  that  he  willfully 
neglected  and  violated  his  duty,  and  willfully  violated  and  disobejed 
the  order  of  this  court,  and  commitment  entered  upon  said  order, 
which  required  the  sheriff  to  keep  and  detain  Susie  Slater  Weeks, 
and  commit  her  to  the  common  jail  of  Westchester  county,  and  keep 
and  detain  her  therein  in  his  custody  until  she  should  have  paid  cer- 
tain amounts  named  in  said  order  of  commitment,  or  until  she  wait 
discharged  according  to  law,  by  permitting  said  Sasie  Slater  Weeks 
to  escape  from  the  jail  of  Westchester  county  while  she  was  in  his 
custody  by  virtae  of  said  mandate.  A  proceeding  was  had  In  this 
court  for  the  settlement  of  the  account  of  Susie  Slater  Weeks  as 
executrix  of  the  last  will  and  testament  of  Lauretta  Slater,  deceased. 
This  proceeding  involved  a  great  deal  of  labor,  and,  after  a  lengthy 
hearing,  resulted  in  a  decree  dated  the  25th  day  of  February,  1899. 
This  decree  found  and  determined  the  balance  in  the  hands  of  the 
executrix,  and  with  which  she  was  chargeable  with  distribution  of. 
to  be  the  sum  of  f  1,1G1.6S.   This  sum  she  was  directed  to  dis- 
tribute.  She  was  not  directed  to  pay  anything  personally,  either 
by  way  of  costs  or  disbui'sements.   She,  however,  was  not  allowed 
commissions.   This  decree  was  duly  served  upon  the  executrix,  Susie 
Slater  Weeks.   Upon  the  aflfldavits  showing  that  the  decree  was  so 
served,  and  had  not  been  complied  with,  an  order  to  show  cause 
was  made,  returnable  on  the  Sth  day  of  April,  1899,  why  she  should 
not  be  punished  for  contempt  in  failing  to  obey  said  decree,  and 
upon  the  return  of  the  order  to  show  cause  an  order  was  made, 
dated  the  Sth  day  of  April,  1899,  adjudging  her  guilty  of  contempt, 
and  directing  that  a  precept  be  issued  to  the.  sheriff  to  take  and 
commit  her  to  the  common  jail  of  Westchester  county,  and  to  detain 
her  until  she  should  pay  the  sums  required  to  be  paid  nnder  said 
decree.   A  warrant  reciting  all  the  proceedings  was  thereupon  i$sue<1 
to  the  -Bheriff,  and  in  obedience  to  said  warrant  the  said  sheriff  took 
said  Susie  Slater  Weeks  into  his  custody,  and  kept  her  there  until 
the  31st  day  of  May,  when  she  was  released  under  circumstances  fol- 
lowing:  On  said  31st  day  of  May  the  county  judge  who  was  then 
holding  court  verbally  directed  one  Moore,  deputy  sheriff,  who  was 
attending  upon  the  court,  to  produce  said  Susie  Slater  Weeks  before 
him.   Moore  went  downstairs  to  the  sheriff's  office,  and  stated  to 
one  Frank  Jarvis,  who  was  in  charge  of  the  oflBce,  the  direction  of 
the  county  judge.   Jarvis  handed  Moore  the  certified  copy  of  the 
order  for  the  commitment  and  the  commitment,  and  told  Moore  to 
procure  the  prisoner  from  the  jailer.   Moore  then  went  to  the  jail, 
obtained  the  prisoner,  and  presented  her  at  the  bar  before  the  counix 
judge,  and  delivered  the  commitment  and  the  certified  copy  of  the 
order  for  conmiitment  to  the  clerk  of  the  court.   Moore  swears  that 
in  a  few  minutes  the  judge  stated  in  open  court  that  the  prisoner 
was  discharged,  and  that  said  clerk  thereupon  delivered  to  him  the 
order  of  commitment,  with  the  words  indorsed  thereon  in  the  hand- 
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writing  ot  the  judge:  ''Discharged  May  31,  1899.  Smith  Lent, 
County  Judge."  The  prisoner  was  thereupon  allowed  to  go.  Moore 
then  returned  to  the  sheriff's  office,  and  reported  the  fact  to  Jarvis, 
and  returned  to  him  the  papers.  No  writ  of  habeas  corpus  was  served 
upon  the  sheriff.  An  order  for  a  writ  and  a  writ  signed  by  the 
comity  judge,  dated  the  29th  day  of  May,  1899,  were,  however,  filed 
in  the  county  clerk's  office  on  the  3l8t  day  of  May,  1S99,  and  an  order 
discharging  the  prisoner,  signed  by  Smith  Lent,  county  judge  of 
Westchester  county,  bearing  date  May  31, 1899,  was  filed  in  the  office 
of  the  clerk  on  the  1st  day  of  June,  1899.  T^is  order  was  never 
served  upon  the  sheriff.  It  contains  no  recital  of  notice  having 
been  given  to  the  parties  interested  in  continuing  the  confinement. 
No  return  is  made  by  the  sheriff,  as  required  by  statute,  and  no 
action  whatever  was  taken  except  what  has  been  recited. 

The  practice  in  habeas  corpus  proceedings  is  statutoty,  and  every 
detail  i^egnlated.  Application  must  be  made  by  petition  in  writing, 
and  be  verified.  The  person  upon  whom  the  writ  has  been  served 
must  state  plainly  and  unequivocally  in  his  return  whether  he  has 
the  prisoner  in  his  possession,  the  authority  and  true  cause  of  the  im- 
prisonment or  restraint,  setting  it  forth  at  length,  and,  if  the  pris- 
oner was  detained  by  virtue  of  a  mandate  or  other  written  authority, 
the  copy  must  be  annexed  to  the  return,  and  upon  the  return  the 
original  must  be  produced.  The  retnm  mast  be  signed  by  the  per- 
son making  it,  and,  unless  he  is  a  sworn  public  officer,  and  makes 
his  return  in  his  official  capacity,  it  must  be  verified  by  oath.  Code 
Civ.  Proc.  §§  2017,  2019,  2026.  Where  it  appears,  from  the  retnm  to 
the  writ,  the  prisoner  is  in  custody  by  virtue  of  a  mandate,  an  order 
for  his  discharge  will  not  be  made  "until  notice  of  the  time  when 
and  the  place  where  the  writ  is  returnable,  or  to  which  the  hear- 
ing  lias  been  adjourned,  as  the  case  may  be,  has  been  either  person- 
ally served  eight  days  previously,  or  given  in  such  •  •  *  man- 
ner and  for  snch  previous  length  of  time  as  the  court  or  judge  pre- 
scribes, as  fellows:  (1)  Where  the  mandate  was  issued  or  made  in 
a  civil  action  or  special  proceeding,  to  the  person  who  has  an  in- 
terest in  continuing  the  imprisonment  or  restraint,  or  his  attor- 
ney. •  •  Id.  §  2038.  The  sheriff  violated  his  plain  duty  to 
make  the  retnrn  required  by  statute.  The  conduct  of  the  sheriff's 
office  was  grossly  negligent  and  careless,  so  mnch  so  that  it  consti- 
tuted in  law,  constructively,  a  willful  disregard  of  the  mandate  of 
the  surrof^ate's  court,  and  is,  therefore,  a  contempt,  unless  he  be 
protected  by  the  subsequent  order  of  the  county  judge.  I  have  no 
doubt  that,  if  the  writ  of  habeas  corpus  had  been  served  npon  the 
sheriff;  if  he  had  made  his  return,  and  the  order  of  the  county  judge 
had  BO  recited,  and  also  recited  the  giving  of  the  notice,  as  required 
by  section  2038,  and  directed  the  discharge  of  the  prisoner, — the 
sheriff  would  be  justified  in  obeying  the  order,  even  though  the 
notice  had  not  been  given  to  those  interested  in  continuing  the 
confinement;  but  the  order  of  the  county  judge  contained  no  re- 
citals showing  the  jurisdiction  of  the  court.  It  is,  therefore,  for 
■Qts  sheriff  to  show  the  existence  of  facts  giving  jurisdiction  to  the 
connly  judge  to  make  the  order.  The  county  judge  declares  in  his 
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order  that  the  commitment  of  the  sarrogate  was  void  upon  its  face. 
If  this  were  so,  the  sheriff  had  no  right  whatever  to  have  arrested 
the  prisoner  in  the  first  instance,  and  nndoubtedly  would  be  liaUe 
for  false  imprisonment  for  holding  the  prisoner  under  a  void  man- 
date.- The  sheriff,  however,  makes  no  claim  that  the  mandate  oC 
the  surrogate  was  void,  and  rests  his  defense  solely  upon  the  plea 
that  the  order  of  the  county  jadge  justified  his  conduct  in  releasing 
the  prisoner.  The  office  of  sheriff  is  a  most  responsible  one,  and 
by  reason  of  its  responsibility  and  the  personal  liabilities  connected 
with  it  the  incumbent  haii  always  been  remunerated  to  a  largw 
tent  than  any  other  county  officer,  either  through  the  medium  of 
fees  or  salary  or  both.  The  sheriff  of  Westchester  county  is  paid 
by  salary  and  fees.  His  subordinates  are  paid  by  the  county.  'Rie 
act  relating  to  his  office  authorizes  the  employment  of  a  counsel  to 
be  paid  by  the  county.  The  sheriff  owes  a  duty  and  responsibility, 
and  is  liable  for  the  failure  in  its  performance,  to  persons  having 
an  interest  in  the  enforcement  <Mf  the  mandate  of  tlie  court.  It  re- 
quires something  more  than  the  signature  of  ihe  judge  to  relieve  the 
^erifl  from  responsibility.  The  mandate  of  the  surrogate  required 
him,  in  the  interest  of  certain  persons,  who  w^  entitled  to  cer- 
tain moneys  from  the  prisoner,  to  hold  the  prisoner  until  she  paid 
the  amount  adjudged  to  be  paid.  The  release  of  the  prisoner  by  the 
sheriff  was  not  in  pursuance  of  an  order,  but  merely  an  indorsement 
by  the  county  judge  upon  the  original  commitment,  which  was  cer- 
tainly not  the  order  contemplated  by  the  statute.  Subsequently  a 
formal  order  was  made;  at  what  particular  time  (whether  the  dli^ 
of  its  date  or  later)  is  not  important.  It  remains  for  the  sheriff 
to  show  the  jurisdictional  facts.  They  not  having  been  recited  in 
the  order  of  the  county  judge,  he  must  show  that  a  proper  retom 
was  made,  and  that  the  persons  who  were  interested  in  continuing 
the  confinement,  or  their  attorneys,  were  properly  notified  of  the 
hearing  of  the  habeas  corpus.  BuUymore  v.  Cooper,  46  N.  Y.  236; 
Shaffer  v.  Riseley,  114  K.  Y.  23,  20  N.  E.  630.  It  is  conceded  that 
the  eight-days  notice  provided  for  in  the  section  was  not  given,  and 
that  no  return  was  made.  Ko  order  ot  the  jndge  prescribing  any 
other  notice  is  produced,  nor  is  there  any  affidavit  i^owing  the  giv- 
ing of  any  notice.  We  must  assume  that  no  notice  was  givra.  Witii- 
out  such  notice  the  county  judge  was  without  power  to  make  the 
order  of  discharge,  and  therefore  the  sheriff  must  take  the  conse- 
quences for  his  negligence  in  releasing  the  prisoner  in  this  manner 
without  authority,  disobeying  the  mandate  of  the  surrogate's  court. 
That  this  court  has  sufficient  power  to  punish  for  the  porpose  <rf 
indemnifying  the  parties  and  preserving  the  dignity  of  its  mandate 
is  bevond  question.  Code  Civ.  Proc.  §  2284;  Van  Valkenbnrgh  v. 
Doolittle,  4  Abb.  N.  0.  72;  People  v.  Bochester  &  a  L.  B.  Co.,  76  ST. 
Y.  294. 

There  is  no  suggestion  that  the  sheriff  has  made  any  effort  to  re- 
take into  his  custody  the  prisoner  who  has  been  released,  and  the 
distributees  under  the  surrogate's  decree  seem  to  have  lost  p^iaps 
the  only  effectual  remedy  which  they  had  against  the  de^nltii^ 
executrix.  The  petitioner  is  witiiout  Mame.  She  has  endeavored 
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diligentljf  throngh  her  coaosel^  to  collect  the  money  to  which  she 
is  justly  entitled.  Throngh  the  miscondact  of  the  sherlfrB  office, 
she  is  deprived  of  one  of  her  remedies.  Under  the  circnmstances 
I  think  a  fine  of  |250  should  be  imposed  upon  the  sherifT,  and  I  so 
direct.  The  sheriff,  however,  in  case  that  he  is  not  willing  to  accept 
the  decision  of  this  court,  should  have  a  stay  to  enable  him  to  re- 
view the  order  to  be  entered  herein. 
Decreed  according^. 


ROMANOSKI  T.  UNION  RT.  CO. 
(City  Court  of  New  York,  GeDeral  Term.  January  ^  1900.) 

1.  Torts — Nbqliobxce— New  Pasties. 

Where  plaintiff  was  Justlfled  In  beUerlng  that  only  defendant  wrongid 
and  Injured  her,  tbe  discovery  upon  the  trial  that  another  party  and  d^ 
fmdant  were  Interested  in  the  sabject-matter  which  caused  plalntUTs  In- 
jury, which  interests  were  so  interwoven  as  to  become  apparently  identical, 
and  probably  Inseparable,  so  far  as  they  concerned  plalntUTs  lights*  en- 
titles plaintiff  to  bring  such  party  In  as  defendant 

9.  8ahb — Sebvice  of  Amended  Couplaint. 

To  make  a  Joint  wronfrdoer  a  party  defendant  to  a  pending  action.  It  Is 
necessary  to  serve  on  both  the  existing  defendant  and  such  Joint  wrong- 
doer a  copy  of  tbe  summons  and  complatait  so  amended  as  to  contain  ttie 
proper  and  necessary  allegations  charging  both  with  the  commission  ot  tbe 
tort  In  questifm,  with  leave  to  them  to  answer  or  demur. 

&  Baxb— NoTios  OF  Trial. 

When  the  trial  of  a  case  has  beoi  entered  Into,  and  Is  dlsc(»iitlnned  to 
permit  the  bringing  In  of  another  party  as  a  defendant,  it  Is  necessary  to 

serve  new  notice  of  trial. 

Appeal  from  special  term. 

Action  by  Maggie  Bomanoski,  as  infant,  etc.,  against  the  Union 
Bailway  Company.  Defendant  appeals  from  an  order  making  the 
Westchester  Bailroad  Company  a  co-defendant  Modified  and  af- 
firmed.   

Argued  before  FETZSIM0N8,  0.  J.,  and  McCAKTHY,  J. 

Hoadly,  Lauterbach  &  Johnson,  for  appellant. 
Willoughby  B.  Dobbs,  for  respondent. 

PER  CUBIAM.  We  think  that  the  order  appealed  from  was  a 
proper  one,  and  should  be  affirmed,  with  the  modification  hereafter 
mentioned.  Until  the  trial  of  this  action,  plaintiff  was  justified 
in  believing  that  only  the  defendant  wronged  and  injured  her. 
Then  for  the  first  time  it  appeared  that  defendant  and  the  West- 
chester Bailroad  were  interested  in  the  operation  of  the  railroad 
upon  which  plaintiff  was  injured;  that  the  interests  of  the  defend- 
ant and  the  Westchester  Company  were  so  interwoven  as  to  become 
apparently  identical,  and  probably  inseparable,  at  least  so  far  as 
the  rights  of  the  plaintiff  are  concerned  in  this  action.  It  was, 
therefore,  right  and  proper  to  bring  in  and  cause  these  apparently 
joint  wrongdoers  to  lu  ar  the  burden  of  their  wrongdoing,  if  any, 
against  plaintiff.  But  the  summons  and  complaint  should  be 
amended  so  as  to  contain  the  proper  and  necessary  allegations, 
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charging  them  with  the  commission  of  the  tort  in  qnestion,  and, 
as  BO  amended,  served  on  boti^  defendants,  with  leave  to  them  to  an- 
swer or  demur;  and  ft  new  notice  of  trial  should  also  be  served. 
We  can  see  no  harm,  however,  in  leaving  the  action  on  the  calendar, 
and  keeping  its  present  place.  In  doing  this  we  are  simply  follow- 
ing the  spirit  of  Code  of  Procedure,  which  allows  preference  in 
like  actions. 

The  order  appealed  from  is  affirmed  as  modified  herein,  withoot 
costs  or  disbarsementB  to  either  party. 


HOBRIS  V.  SIHB. 

(Olty  Ckwrt  of  New  York,  Genraal  Term.   Jaimaiy  S,  1900.) 

OOHTBACTS— Election  of  RsHBDiEa— Etidbnck. 

Where  a  complaint  alleged  a  special  contract,  and  In  another  connt  pro- 
ceeded ae  for  a  Quantam  meruit,  and  plaintiff  elected  to  proceed  oa  tbe  la^ 
ter  count,  evidence  to  show  a  special  contract  la  InadmlHslble. 

Appeal  from  trial  term. 

Action  by  one  Morris  against  one  Sire.  Judgment  for  plaintiff, 

and  defendant  appeals.  Reversed. 
Argued  before  O'DWYER  and  HASCALL,  JJ. 

A.  L  Sire,  for  appellant. 

J.  P.  Bolomon,  for  respondent 

MASCALL,  J.  The  record  before  us  clearly  shows  that  error  waa 
committed  upon  the  trial,  and  that  the  defendant  duly  excepted  to 
rulings  which  are  assigned  as  erroneous.  The  plaintiff,  having, 
at  the  opening  of  the  case,  been  required  to  elect  as  to  whether  he 
would  proceed  as  for  quantum  meruit  or  upon  contract,  chose  the 
former  cause.  Notwithstanding  this,  he  was  permitted  to  introduce 
evidence  tending  to  show  a  special  contract,  under  which,  although 
still  endeavoring  to  obtain  as  mnch  as  he  deserved,  he  sought,  and 
was  permitted,  to  conclude  defendant  by  tiying  two  alleged  canses 
of  action  improperly  joined, — a  condition  of  allegation  and  of  proof 
quite  anomalous,  and  out  of  order  in  present-day  procedure.  Plaia- 
tifE  thus  having  chosen  quantum  meruit  as  the  basis  of  his  action, 
the  alleged  written  contract,  and  all  the  testimony  thereunder 
tending  to  its  substantiation,  became  immaterial,  and  he  should 
not  have  been  permitted  to  continue  upon  such  ground,  and  trr  his 
case  both  ways,  and  then  have  a  verdict  directed  in  his  favor.  Moody 
T.  Leverich,  14  Abb.  N.  S.  145.  We  find,  in  view  of  this  conclusion, 
lliat  either  the  complaint  should  have  been  dismissed  upon  plain- 
tiflTs  evidence  that  was  pertinent  to  the  issue  he  had  elected,  or 
else  that  the  jury  should  have  passed  upon  the  facts  as  to  what, 
if  any,  commission  had  been  earned. 

The  verdict  should  be  set  aside,  and  a  new  trial  ordered,  with 
costs  and  disbarsements  to  the  defendant  to  abide  the  event 

Cn>WYEB,  J.,  concurs. 
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JAMES  T.  COB. 

(aty  Conrt  of  New  York,  General  Term.  Janoary  8.  1900.) 

1.  Lardlobo  ahd  Tbnakt— Action  vob  Bbnt. 

Where  a  landlord,  before  a  lease  expires,  the  original  tenant  desIrlDg  to 
surrender,  makes  a  new  lease  of  the  premises  to  another  on  the  condition 
that  socb  original  tenant  becomes  a  snrety  tbereon,  he  cannot  recover  on 
the  original  lease. 
&  Wbitteh  Instbdhbht— Yabiamox  bt  Pabol  Etidbnce. 

Parol  evidence  to  vary  the  terms  of  a  written  Instroment  la  InadmlasllAe. 

Appeal  from  trial  term. 

Action  by  one  James  against  one  Coe  for  rent.  From  a  Jadg- 
ment  for  plaintitF,  d^endant  appeals.  Reversed,  and  new  trial  or- 
dered.   

Argned  before  (yDWTER  and  BASGALL,  J  J. 

Cowen,  Wing,  Patnam  &  Burlingbam,  for  af^llant 
Greene  &  Stoteebury,  for  respondent. 

HASCALL,  J.  This  is  an  appeal  from  a  judgment  entered  up- 
on verdict  directed  by  the  court.  It  appears  that  appellant  had 
been  a  tenant  of  respondent  under  written  lease;  tbat,  before  bis 
term  expired,  defendant,  owing  to  the  death  of  his  wife,  desired 
to  sublet  or  Bnrrend»  possession,  and,  incidentally,  to  sell  his 
furniture;  that  respondent's  agent  obtained  a  tenant, — one  Weimar, 
— to  whom  the  premises  were  sabsequently  let,  not  as  to  a  sub- 
tenant of  appellant,  but  under  a  new  and  original  lease,  it  having 
been  arranged  also  that  plaintiff,  who  was  not  satisfied  of  the  new 
tenant's  financial  responsibility,  would  make  the  new  lease  for  himself 
to  Weimar  only  on  condition  that  appellant,  the  tenant  surrendering, 
would  then  become  surety  upon  the  lease  to  secure  payment  of  the 
rent  reserved,  and  also  obtain  another  surety  to  join  with  him 
thereon.  This  was  done,  and  one  Watts  also  signed  the  new  lease 
as  surety.  Upon  the  trial,  respondent  sought  to  recover,  as  he 
had  declared,  upon  his  original  lease  to  appellant,  contending  that 
the  letting  to  Weimar  was  only  at  appellant's  request,  and  was 
understood,  and  was,  to  be  only  a  subletting.  Thereupon,  at  the 
conclusion  of  the  evidence  on  both  sides,  a  verdict  was  directed 
in  favor  of  the  respondent.  This  was  error.  The  testimony  clearly 
shows  a  surrender  to  the  landlord,  a  new  contract  with  a  new  ten- 
ant, and  a  new  contract  with  the  old, — that  of  becoming  a  surety. 
Either  appellant  should  have  a  dismissal  of  the  complaint  on  the 
ground  that  the  alleged  cause  of  action  had  not  been  proven,  or 
have  had  a  verdict  directed  in  his  favor  upon  the  whole  case. 

Exceptions  were  duly  and  properly  made  by  appellant,  and,  with- 
out discussing  in  extenso  the  various  propositions  presented  upon 
the  briefs  of  counsel,  it  is  sufficient  to  say  that  the  one  fault  of 
permitting  the  introduction  of  parol  evidence  of  negotiations  had 
prior  to  the  signing  of  the  written  agreement  alluded  to,  and  with 
the  purpose  of  varying  its  terms,  would,  of  itself,  suffice  to  sus- 
tain a  reversal.  Moreover,  we  think  that  plaintiff  has  mistake  his 
remedy. 
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Judgment  reversed,  and  new  trial  ordered,  with  cosfai  and  dia- 
borBementa  to  appellant  to  abide  the  event 

(VDWYEB,  concttHk 


CAHILL  T.  KURSGECEEDT. 

(Olty  Oonrt  of  New  Tork,  General  Term.   Jannary  S,  1900.) 

XxumTATioN  or  Pabtt  befobb  Tbial. 

Code  OIv.  Proc.  gS  870,  872,  873,  providing  (or  the  examlnstloii  befoR 
trial  of  a  party  whose  testimony  Is  material  aod  neceesary  to  the  party  ap- 
plying for  anch  examination,  were  Intended  to  have  a  defendant  testify  bL 
a  plalnturs  behalf  before  trial,  wha»  tbe  Infoxmation  sougbt  la  wlu^  and 
scdely  known  to  the  former. 

Appeal  from  special  term. 

Action  by  Santiago  P.  Gahill  against  Frederick  A.  Korsclieedt 
From  an  order  vacating  an  order  for  defendant's  examination  be> 
fore  trial,  plaintiif  appeals.  Beversed. 

Argued  before  FITZSIMONS,  C.  J.,  and  (yDWYEBi  J. 

John  Delahanty,  for  appellant. 
Blumenstiel  &  Hirsch,  for  respondent 

P£B  GUBXAM.  We  think  that  the  affidavit  vpan  which  the  order 
for  defendant's  examination  before  trial  was  granted  was  snfficioit. 
The  order  for  his  examination  shonld  stand,  and  the  order  appealed 
from^  whl^  vacated  it,  shonld  be  reversed.  The  testimony  deaixed 
by  plaintifC  la  solely  within  the  defendant's  personal  knowledge,  and 
is  necessary  for  plaintiff  to  have  upon  the  trial,  to  maintain  this 
action.  It  seems  to  us  that  sections  870,  872,  and  873  of  the  Oode 
were  enacted  especially  to  have  a  defendant  to  testify  in  a  i^aintiff's 
behalf  before  trial,  where  the  information  sought  for  is  wholfy  and 
solely  only  known  to  him.  The  plaintiff  should  be  allowed  to  exam- 
ine such  adverse  and  unfavorable  witness  before  trial,  Just  aa  he 
would  usually  examine  a  favorable  witness  out  of  court,  so  that  npra 
the  trial  he  may  know  just  what  testimony  to  expect  from  sadi 
witness.  In  our  judgment,  it  is  only  just  and  eqnitable  to  allow  the 
lamination  of  defendant  in  this  instance. 

Order  appealed  from  reversed,  and  order  for  examination  of  de- 
fendant affirmed,  with  costs. 


TRAITEL  et  al.  v.  DWYER. 

(Olty  Gonrt  of  New  York,  General  Term.   January  8,  1900.) 

1.  Evidence  to  Contradict  Admissions — ADMiBsrBiLrrr. 

Where  defendant's  answer  admits  certain  allegations  fn  the  complaint 
evidence  offered  by  him  contradicting  soch  adrolaatons  li  Inadmlsalbla 
ll  AcGOUNT  Stated— Evidence. 

In  an  action  on  an  accoont  stated,  a  Judgment  in  another  action  by  plain- 
tifC against  defendant  Is  inadmissible  as  a  credit  to  defendant,  wlttaoat  proof 
that  it  waa  recovered  on  some  of  the  Items  In  the  account. 
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Appeal  from  special  tema. 

Action  by  Benjamin  D.  Traitel  and  others  against  Thomas  Dwyer. 
From  a  judgment  for  plaintiffs,  defendant  appeals.  Affirmed. 
Ai^ed  before  FTTZBIMONS,  G.  J.,  and  ODWYEB,  J. 

Hardy  &  Shellabarger,  for  appellant 
M.  S.  &  I.  S.  Isaacs,  for  respondents. 

FEB  CURIAM.  The  complaint  alleges  that  on  November  20, 
1893,  an  account  was  stated  between  plamliffB  and  defendant.  Two 
thousand  five  hundred  dollars  was  ^e  amount  agreed  upon.  On 
October  2,  1895,  ^1,600  was  paid  on  account  thereof;  on  January 
31,  1896,  $500;  and  on  November  7,  1896,  9602.S8.  Complaint  de- 
mands judgment  for  $326.61,  with  interest  from  November  7, 1896, 
which  sum  was  the  amount  of  the  interest  upon  said  principal 
sum,  or  the  unpaid  part  thereof,  from  November  30,  1893,  to  No- 
vember 7, 1896,  when  final  payment  of  the  principal  sum  was  made. 
The  answer  denies  that  there  is  any  money  due  and  owing  plain- 
tiffs from  defendant,  and  further  alleges  that  the  full  amount  of 
any  indebtedness  has  been  paid. 

Upon  tiie  trial  defendant  attempted  to  introduce  evidence  show- 
ing that  d^endant  paid  the  $2,500  mentioned  by  giving  three  prom- 
issory notes  for  that  amount  on  November  20,  1893,  the  day  the  ac- 
count was  agreed  upon.  All  such  evidence  was  excluded  by  the 
trial  justice,  and  properly  so,  because,  under  the  pleadings,  no  such 
issue  was  made.  In  fact,  defendant's  answer  admits  plaintiffs' 
allegations  in  paragraph  3  of  the  complaint,  which  states  when  and 
in  what  manner  said  sum  of  $2,600  was  paid,  and  no  evidence  con- 
tradicting the  admission  so  made  could  be  properly  admitted  In 
evidence.  Therefore  it  was  right  to  exclude  the  proposed  evidence, 
as  was  done. 

The  defendant  farther,  to  sustain  his  allegation  of  payment,  at- 
tempted to  show  that  subsequent  to  November  20,  1893,  plaintiffs 
obtained  a  judgment  against  him  for  the  value  of  certain  services 
rendered  and  materials  furnished,  but  in  no  way  was  it  attempted 
even  to  be  proved  that  the  judgment  so  obtained  affected  in  any 
way  the  account  in  question,  or  that  it  should  be  credited  against 
it  The  judgment  roll  introduced  by  defendant  shows  conclusively 
that  the  verdict  obtained  ($698.09)  in  said  action  was  for  work  done, 
which  was  not  comprised  in,  and  was  no  part  of,  the  items  which 
evidently  made  up  the  said  $2,500  fixed  in  the  account  stated  on 
November  20,  1893.  Therefore,  as  we  oinderstand  the  record  pre- 
sented, the  trial  justice  was  right  in  directing  a  verdict  in  favor  of 
plaintiffs,  because  defendant  failed  to  prove  payment  of  the  claim 
soed  upon,  as  he  alleged  in  his  answer. 

Judgment  is  affirmed,  with  costs. 
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MENDSLLO  T.  BOSATL 

(Olty  Oomt  of  New  Torfc,  General  Term.  December  29, 1809.) 

Costs— Application  to  Bdk  Aa  Poor  Pbrsoit- 

Wliere,  on  order  to  show  cause  why  plaintiff's  application  to  sue  aa  a 
poor  person  should  not  be  allowed,  two  affidavits  were  attadied  to  tlie  or- 
der, without  the  knowledge  of  the  Justice,  and  used  oa  the  return  daj  br 
plaintiff,  tt  was  proper  to  deny  the  appUcs^ion. 

Appeal  from  special  term. 

Action  hy  Raffelo  M^dello,  as  infant,  etc.,  against  Giovannie  Bo- 
sati.  From  an  order  denying  plaintifTs  api^cation  to  sue  as  a  poor 
person,  he  appeals.  Affirmed. 

Argued  before  FITZSIMONS,  a  J.,  and  O'DWYBlBi  J. 

J.  Palmieri,  for  appellant. 
M.  Alter,  for  respondent. 

PEB  GUBXAM .  Under  the  circnmstances,  the  order  a^iealed  from 
was  a  proper  one.  It  appears  that,  after  the  order  to  show  cause 
was  signed  by  the  special  term  justice,  two  affidavits  were  annexed 

thereto  without  the  knowledge  or  consent  of  said  justice,  and  wwe 
used  upon  the  return  da;  by  plaintiff.  It  was  therefore  proper  for 
him  to  deny  plaintiffs  application  to  sue  as  a  poor  person.  "Rie 
{^aintiff  may,  howevw,  renew  his  application  apon  proper  pikers. 
Order  a{^>ealed  from  is  affirmed,  with  costs. 


h 

MINER  V.  OALVANOTYPB  ENORAVING  OO. 

<01ty  Court  of  New  York,  General  Term.  December  28,  IflBB.) 

bull— FiiiiNO  Note  op  Issue. 

Code  CIt.  Proc.  §  3162.  requiring  a  note  of  Issue  to  be  filed  *^t  least  two 
days  before  the  day  or  the  commencement  of  the  term  for  which  the  no- 
tice of  the  trial  or  bearlof?  is  given,"  Is  not  complied  with  where  a  note 
of  Issue  of  fact  or  law  is  filed  prior  to  the  notice  of  trial,  and  prior  to  the 
term  for  which  the  notice  of  trial  Is  thereafter  given,  as  the  same  sectI<Hi 
provides  that  such  a  note  ctf  Issue  must  state  the  day  and  the  term  for 
which  the  notice  of  trial  haa  been  given. 

Appeal  from  special  term. 

Action  by  Adrian  I.  Miner  against  the  Oalvanotype  Engraving 
Company.  From  an  order  denying  a  motion  to  strike  the  case  from 
the  general  calendar,  defendant  appeals.  Reversed. 

Argued  before  FIIZSIMONS,  C.  J.,  and  0'DWYKB>  J. 

William  J.  Woods,  for  apqpellant. 
Morris  W.  Har^  for  respondent 

O'DWYEfR,  J.  Issue  was  joined  January  4, 1898.  Plaintiff  served 
a  notice  of  trial  for  the  May  term,  1898,  but  did  not  file  any  note  of 
issue  for  that  term.  On  January  18, 1899,  plaintiff  filed  his  first  and 
only  note  of  issue.  On  February  2, 1899,  the  attorneys  for  defendant 
received  a  notice  o<  trial,  dated  Febniary  1,  1899,  for  the  first  Tues- 
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day  in  February,  1899,  which  was  Febmary  1,  1899.  Flalntifl  did 
not  file  any  note  of  issue  for  the  Febmary  term,  1899,  or  at  any 
time  after  service  of  his  notice  of  trial  for  February  7, 1899.  Plaintiff 
did  not  serve  any  notice  of  trial  for  the  January  term,  1899,  or  for 
any  term  for  which  he  filed  a  note  of  issue.  Defendant  has  not 
uerved  any  notice  of  trial  since  plaintiff  filed  his  note  of  issue.  On 
October  1899,  and  before  this  case  had  appeared  on  the  day  calen- 
dar, defendant  moved  to  strike  the  case  from  the  calendar,  and  from 
the  order  denying  tiie  motion  this  appeal  is  taken. 

Section  3162  requires  a  note  of  Issue  to  be  filed  ''at  least  two  days 
before  the  day  or  the  commencement  of  the  term  for  which  the  no- 
tice of  trial  or  hearing  is  given'';  and  plaintiff  contends  that  the 
filing  of  the  note  of  issue  on  January  18,  1899,  25  days  before  Febru- 
ary 7,  1899,  was  a  compliance  with  the  section  of  the  Code  in  qnes- 
tion.  But  the  identical  section  goes  on  to  say,  "And  if  it  relates 
to  the  trial  of  an  issue  of  fact,  or  of  law,  it  most,  in  addition  to  the 
matters  specified  in  section  977  of  this  act,  state  the  day  or  the  tern 
for  which  the  notice  has  been  given."  A  note  of  issne  cannot  state 
the  term  for  which  the  notice  of  trial  has  been  served,  if  the  notice 
of  trial  has  not  been  ser\'ed  prior  to  the  filing  of  the  note  of  issue. 

The  order  appealed  from  should  be  reversed,  and  the  motion 
granted,  with  flO  eosts  and  disbursements. 

FITZSmONS,  a  J^  concora 


0 

SWO  T.  LINDB. 

(City  Court  of  New  Tork,  General  Term.  December  27,  1800.) 

PLBADUia— Rbplt. 

An  order  to  show  cause  why  certain  parts  of  an  answer  Bbonld  be  stricken 
out  granted  plaintiff  an  extension  of  time  to  reply, — of  two  days  after  de- 
dslon  on  motion.  The  motion  was  granted  and  onler  entered  October  lOth, 
and  a  copy  submitted  by  plaintiff's  attorney  of  tbe  order  served  on  de- 
fendant's attomeya  on  October  lltb,  with  notice  of  eatrj  as  of  October  10th. 
The  order  was  not  dated.  Held,  that  the  reply  was  dne  Octobcv  12th,  and, 
when  served  thereafter,  was  too  late. 

Appeal  from  special  term. 

Action  by  James  P.  Silo  against  Herman  Linde.  From  an  ord^ 
declaring  a  reply  to  have  been  regularly  served,  defendant  appeals. 
Beversed.       

Argued  before  FITZSIMONB,  0.  J.,  and  O'DWTEB  and  SUUUCU- 

MAN,  JJ. 

Treadwell  &  Limburger,  for  appellant 
Oppenheim  &  Severance,  for  respondent. 

(VDWYEB,  J.  On  October  6,  1899,  plaintiff  obtained  an  order  to 
show  cause  why  certain  matter  in  the  answer  should  not  be  stricken 
out,  which  order  granted  the  plaintiff  an  extension  of  time  to  reply, 
—of  two  days  after  the  decision  upon  the  said  motion.  The  mo- 
tion was  granted,  and  the  order  thereon  was  entered  on  the  10th 
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day  of  October,  1899,  and  a  copy  was  Berred  on  defendant^i  atto^ 
neys  on  October  11,  1899,  together  with  notice  of  entry  as  of  Oc- 
tober 10,  1899.  The  said  order' had  been  submitted  by  the  plain- 
tiffs attorneys,  and,  while  the  order  is  not  dated,  it  is  nndispnted 
that  it  was  entered  and  filed  on  the  10th  day  of  October,  1899. 
If  the  order  had  been  dated,  it  could  not  have  been  any  later  than 
October  10, 1899,  when  it  was  entered.  Accordingly  the  reply  vaa 
due  on  October  12,  1899,  two  days  after  the  entry  of  the  said  order; 
and,  as  it  is  conceded  that  the  reply  was  not  serred  on  or  before 
that  day,  the  plaintiff  was  in  default  As  a  matter  of  ftict,  the 
r^ly  WEB  not  served  until  October  13,  1899,  when  it  was  sent  by 
Eoail,  and  was  not  received  until  the  14th  day  of  October,  1899. 
On  the  same  day  it  was  returned  on  the  ground  that  the  time  to 
serve  had  expired. 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
flO  costs  and  disbursements,  and  the  motion  denied,  with  |10  costs, 
with  leave  to  the  plaintiff  to  apply  at  special  term  for  relief  from 
his  default  All  concur. 


RAVIN  v.  SUBIN. 

(City  Ooart  of  New  York,  General  Term.   December  27,  1809.) 

1.  l^tuxi— Chaboe  on  EFrscT  or  Testihoht. 

A  refusal  to  cbaxge  on  the  effect  of  testimony.  If  foimd  to  be  tro^  was 

proper. 

8l  I%LkDDULSnT  OoNTETAHOEft— Existence  of  Fbaud. 

Fraud  must  exist  In  the  mlnda  of  both  parties  to  Invalidate  a  eoanj- 
ance. 

&  8aub— How  Pbovbd. 

Fraud  to  Invalidate  a  conveyance  may  be  deduced  from  Indirect  testi- 
mony. 

4.  Same— Fbauddlhbt  Bale— What  Cokbtitutbb. 

That  a  seUer  Intoided  to  detatud  hla  creditors  by  flw  sale  woidd  not  niake 
It  f rauduloit  nnleaa  the  bnyw  had  notloe  of  the  Intentlin*  and  waa  a  pailj 

to  tlie  fraud. 

Appeal  from  trial  term. 

Action  by  Isaac  Ravin  against  Jacob  Snbin.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  a  new  trial,  defendants  ap- 
peal.  AlHrmed.      

Argued  before  FTTZSIMONS,  0.  J.,  and  O^DWTESt  and  SOHUGH- 
UAN,JJ. 

Louis  Levy,  for  appellant. 
William  L.  Mathot,  for  respondent. 

O'DWYEB,  J.  The  action  was  brought  to  recover  damages  for 
a  conversion  by  defendant  of  personal  pr<mer1y.  The  defendant  de- 
nied ownership  in  plaintiff,  and  attempted  to  justify  as  a  oi^  mar- 
shal under  a  warrant  of  attachment  issued  against  one  Sarah  Aaron- 
son,  the  plaintifTs  grantor.  On  the  trial,  plaintiff  introduced  a  bill 
of  sale  made  by  Sarah  Aaronson  on  October  2,  1896,  of  the  goods 
in  controversy,  and  testified  that  on  that  date  she  paid  her  |300 
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therefor,  and  thereupon  entered  into  possession  thereof.  On  the  fol- 
lowing da;  the  defendant  took  possession  of  the  goods  ander  a  war> 
rant  of  attachment  issued  against  Sarah  Aaronson,  and  subsequently 
removed  the  goods.  The  defendant  contended  that  the  alleged  sale 
to  plaintiff  was  fraudulent,  and  made  with  the  intent  to  cheat  and 
defraud  the  creditors  of  Mrs.  AaronBon,  and  in  saj^rt  of  this  con- 
tention the  witness  Eisenbnnd  testified  as  follows: 

"I  saw  Bavin  In  Mrs.  Aaxonson's  grocery  store  tbe  day  before  we  got  the 
Bttadiment  He  was  talking  to  Mrs.  Aaronson.  I  asked  her  for  the  mtmey. 
and  she  postponed  me,  and  told  me  she  could  not  give  me  any  money  to-day, 
and  to  come  after  the  bolldays.  Then  I  went  away,  and  came  in  an  honr 
later,  and  then  I  found  Kavln  in  the  store.  It  was  a  busy  store,  and  he  was 
sitting  on  a  barrel,  reading  a  paper.  I  told  Mrs.  Aaronson,  In  Bavin's  pres- 
ence, that  I  understood  she  wanted  to  sell  the  store,  and  I  warned  Bavin  not 
to  buy  the  store  until  she  paid  me  my  money.  Mrs.  Aaronson  said:  'No;  that 
man  la  a  relative  of  mine,  and  he  has  no  Intention  to  buy  the  store.  He  sim- 
ply came  to  visit  me.'  This  was  said  In  Bavin's  presence.  Some  customeiB 
came  in,  and  I  called  Bavin  ontslde.  and  told  bim  that  1  understood  be  wanted 
to  buy  the  place;  that  It  was  not  the  time  for  him  to  be  In  a  grocery  stwe, . 
reading  a  paper,  and  that  something  must  be  the  matter.  I  told  him  that  t 
warned  him  not  to  buy  the  store,  aud  then  Bavin  said  to  me:  'I  have  never 
been  In  the  grocery  business,  and  never  shall  be,  either.  I  am  a  Jeweler  and 
diamond  dealer,  and  have  no  intention  to  bay  It,  and  I  did  not  even  know  she 
wanted  to  sell  it.   I  only  came  to  visit  her.'  " 

This  testimony  is  contradicted  by  the  plaintiff,  who  testifies  that 
he  never  saw  Eisenbnnd  in  that  store  before  he  took  the  bill  of  sale. 
At  the  conclusion  of  the  tcial  the  defendant  requested  the  court  to 
chai^  as  follows: 

"Defendant's  Counsel:  I  ask  the  court  to  charge  that,  If  the  Jury  believe, 
from  the  testimony  of  Abraham  Eisenbund,  that  be  met  the  plaintiff  In  the  store 
of  Mrs.  Aaronson  before  the  attachment  was  issued,  and  that  he  anked  her  for 
the  payment  of  his  claim  against  her,  and  that  she  put  him  off,  and  that  he 
asked  her.  In  the  presence  of  the  plaintiff,  whether  she  Intended  to  sell  the 
business,  and  she  replied  she  did  not,  and  that  be  theu  asked  the  plaintiff 
what  he  was  doing  there,  and  that  be  answered  that  he  was  merely  on  a 
visit,  and  that  he  did  not  Intend  to  buy  the  place,  as  he  was  a  Jeweler,  but 
that  he  did  afterwards  buy  the  place,  that  then  the  plaintiff  was  not  a  bona 
fide  purchaser  for  value,  and  they  must  find  a  verdict  for  the  defendant." 

— ^And  to  the  refusal  of  the  court  so  to  charge  defendant  excepted. 
The  defendant-  was  not  entitled  to  have  the  court  charge  the  ^ect 
of  this  testimony,  if  found  to  be  true. 
The  defendant  alao  requested  the  court  to  charge: 

**Defendant*s  counsel  asks  the  court  to  charge  the  jury  that  It  is  not  neces- 
Bary  to  establish  by  a  direct  proof  actual  notice  to  the  plaintiff  of  a  fraudulent 
Intent  on  the  part  of  Mrs.  Aaronson,  and  that  It  Is  legitimate  for  the  Jury  to 
consider  whether  the  plaintiff  had  knowledge  of  facts  pointing  to  a  fraudu- 
lent Intent,  or  calculated  to  awaken  suspicion,  and  that  the  fact  of  notice  or 
linowledge  may  be  Inferred  from  circumstances;  and,  If  they  should  find  that 
facts  were  known  to  btm  which  were  calculated  to  put  him  on  Inquiry,  his 
■want  of  diligence  In  making  such  Inquiry  la  equivalent  to  a  want  of  good  faith, 
and  the  presumption  of  notice  is  a  legal  presumption  which  ia  not  contro- 
verted. The  Court:  I  decline  to  charge  In  the  language  requested,  and  repeat 
that  fraud  must  exist  in  the  minds  of  the  two  contracting  parties." 

The  court  had  previously  charged  the  jury: 

"In  all  cases  of  this  kind,  where  fraud  Is  alleged  or  sought  to  be  proved,  it 
cannot,  ordinarily,  be  shown  by  direct  testimony,  but  from  the  Indirect  procrf 
presented  to  you  the  conclusion  may  be  honestly  adduced  that  fraud  did  exist, 
61  N.T.S.— 70 
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and  WM  in  the  mind  of  the  party  when  the  act  waa  committed.  It  wonM  aat 
Moutibite  fraud  on  the  part  of  the  plaintiflt  If  It  were  shown  that  Mrs  Aazoo- 
Bon  had  It  In  her  mind  when  she  sold  this  grocery  to  him.  He  most  have 
known  at  the  time  that  she  Intended  to  defraud  her  creditors  by  such  a  sale. 
He  must  have  had  such  guilty  knowledge,  and  been  a  party  thereto,  to  make 
It  a  fraudulent  sale  as  as^lnat  these  credlton." 

We  think  that  this  charge  and  the  statement  of  the  trial  judge 
in  declining  to  charge  as  requested  was  all  the  defendant  was  entitled 
to  have  said  to  the  jury,  and  correctly  states  the  rule  as  laid  down 
in  the  cases.  Waterbuty  v.  Stuyvesant,  18  Wend.  363;  Dudley  t. 
Danforth,  Gl  N.  Y.  fi26;  Starin  v.  Kel^,  88  N.  T.  418;  Billings  t. 
Russell,  101  N.  Y.  226,  4  N.  E.  531. 

The  error  complained  of  at  folios  48  and  49  was  cured  by  the 
ruling  at  folio  70.  We  have  examined  the  other  exceptions,  and  find 
no  error  that  requires  a  reversal  of  the  judgment. 

The  judgment  and  order  appealed  from  should  be  afKrmed,  with 
c<Nsts.  All  concur. 


STONE  SMITH. 

(City  Coart  of  New  York,  General  Term.   Decemlw  27, 1800:) 

Vacating  Judgment— Special  Appearance. 

Where  defendant  appeared  specially,  and  moved  to  vacate  a  Judgment  co- 
tered  upon  substituted  service,  it  was  error,  upon  deiQ^g  the  motion, 
grant  leave  to  answer  on  condition,  since  this  was  beyond  the  subject  nb- 
mltted  for  determinatlra  by  the  special  appearance. 

Appeal  from  special  term. 

Action  by  Samuel  H,  Stone  against  Samuel  W.  B.  Smith.  From 
an  order  denying  defendant's  motion  to  vacate  a  judgment  entered 
upon  substituted  service,  he  appeals.  Modified. 

Argued  before  SCHUCHMAN  and  O'DWYEE,  JJ. 

James  0.  Bushby,  for  appellant 
Stern  &  Singer,  for  respondent. 

O'DWYEB,  J.  The  defendant  appeared  specially  herein,  and 
moved  to  vacate  the  judgment  entered  upon  grounds  enumerated 
in  the  order  to  show  cause.  The  motion  was  denied,  but  leave 
to  answer  was  given  upon  certain  conditions,  and  the  ord«  as 
entered,  and  which  is  appealed  from,  not  alone  denied  the  motion 
to  vacate  the  judgment,  but  also  provided  for  leave  to  answer  upon 
these  conditions.  The  defendant  did  not  ask  to  have  his  default 
opened,  and  the  provision  therefor  is  beyond  the  subject  submitted 
for  determination  by  the  special  appearance,  and  should  not  have 
been  incorporated  in  the  order.  The  denial  of  the  motion  to  va- 
cate  was  justified ;  it  appearing  that  the  order  for  substituted  smt- 
ice  was  granted  upon  sufficient  evidence,  and  the  judgment  entered 
upon  proof  satisfactory  to  the  court  directing  the  entry  of  judg- 
ment. 

It  follows  that  the  order  appealed  from  should  be  modified  by 
eliminating  all  provisions  therein  contained  after  the  denial  of  the 
motion  to  vacate  the  judgment,  with  f  10  costs,  and  vacating  the 
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Stay  granted  in  the  order  to  abow  cange,  and  aa  modified  affirmed, 

without  COBtB. 

SGHUCHMAN,  J.,  concnra. 


OLPHERTS  T.  KBLLT. 

{CIt7  Court  of  New  York,  General  Term.  December  27,  1880.) 

CoinrrERCLAiM— Pleadino — Evidenck. 

Where  defendant  admits  the  claim  In  a  snit  on  a  note,  and  sets  np  a 
counterclaim  for  serriceB,  I>oard,  and  lodging  furnished  defendant  at  bis 
request,  but  fails  to  ptova  tbe  request,  the  counterclaim  cannot  be  al- 
lowed. 

Appeal  from  trial  term. 

Action  by  Richard  F.  Olpherts  against  Alice  M.  Kelly.  From  a 
judgment  for  defendant,  plaintiff  appeals.  Beversed. 

Argued  before  FITZSIMOKS,  O.  J.,  and  SOHUOHMAN  and 
CDWYER,  JJ. 

Benjamin  &  Loeeer,  for  appellant 
Max  D.  Steuer,  for  respondent. 

SCHUCHMAN,  J.  The  action  is  brought  npon  a  promissory  note 
for  flOO  made  by  the  defendant,  Alice  M.  Kelly,  to  the  order  of  A. 
«I.  Barnes,  and  transferred  by  him  to  the  plaintiff,  l^e  answer  ad- 
mits the  claim  set  up  in  the  complaint,  and  sets  np  a  counterclaim, 
to  wit,  that,  prior  to  the  assignment  of  the  note  set  np  in  the  com- 
plaint, the  defendant,  at  the  special  instance  and  request  of  said 
Barnes,  gave  and  furnished  to  the  said  Barnes  board  and  lodging 
from  March  20  to  April  10,  1899,  and  also  that  the  defendant  ren- 
dered services,  at  the  like  request  of  said  Barnes,  in  nursing  him, 
und  otherwise  taking  care  of  him,  which  board,  lodging,  and  serv- 
ices rendered  were  at  least  of  the  value  of  |100.  At  the  trial  the 
defendant  took  the  afiQrmative,  fully  admitting  the  indebtedness  of 
^100  on  the  note  set  up  in  the  complaint.  On  the  counterclaim  the 
defendant  held  the  afQrmatire.  She  nowhere  proved  that  the  board 
and  lodging  were  furnished  to  said  Barnes  and  the  services  were 
rendered  to  bim  at  bis  request.  The  only  proof  tiiere  is  in  the  case 
is  that,  when  said  Barnes  left  his  lodging  with  her,  she  (the  defend- 
ant) asked  him,  "How  about  that  note?"  and  that  said  Barnes  said, 
"Jjet  it  go  for  the  board  and  lodging,  and  we  will  call  it  square."' 
The  note  has  not  been  delivered  up.  Barnes,  however,  absolutely 
denies  tbat  he  said  anything  of  that  kind.  No  plea  of  payment  or 
of  accord  and  satisfaction  is  Bet  up  by  the  defendant,  and  Barnes 
said  that  he  was  invited  to  take  lodging  at  her  flat  at  her  invitation, 
and  as  a  guest,  and  this  is  not  denied  by  the  defendant,  Kelly.  We 
maintain  that  the  d^endant  has  not  proved  her  countei'claim.  She 
Tvas  bound  to  make  out  her  case  by  a  preponderance  of  evidence. 
She  failed  to  substantiate  her  cause  of  action  as  set  up  in  said  coun- 
terclaim.  The  cases  cited  by  the  respondent,  to  wit,  Baer  v.  Koch, 
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2  Misc.  Bep.  334,  21  K.  T.  Supp.  974,  and  Bonwell  t.  Aold,  9  Misc. 
Bep.  65,  29  N.  Y.  Supp.  15>  are  not  applicable,  because  in  both  of 
them  the  real-estate  broker  wl)o  sued  for  compenBation'Was  retained 
or  employed  to  render  the  Bendces,  and  ths  court  held  that,  having 
rendered  the  serrices,  thereupon  he  was  entitled  to  a  quantum  meruit; 
but  in  the  case  at  bar  there  is  no  proof  whatsoerer  that  said  Barnes 
requested  the  defendant,  Kelly,  to  furnish  him  with  board  and 
lodging,  and  to  render  sei'riceB  at  his  request.  For  that  reason,  the 
motion  made  at  the  end  of  the  trial  for  a  dismissal  of  the  coant^- 
claim,  and  for  the  direction  of  judgment  in  favor  of  the  plaintiff,  made 
by  the  plaintiffs  counsel,  should  have  been  granted.  Tie  proper  ex- 
ception has  been  taken  thereto. 

Jud^rment  appealed  from  reversed,  and  a  new  trial  granted,  with 
costs  and  disbursements  to  the  appellant  to  abide  the  eraiL  All 
concur. 


FROMMB  V.  SOHWORBR. 

(City  Court  of  New  York,  General  Term.   December  27, 1^.) 

FLXADme — Shak  Ahswer. 

It  Is  error  to  strike  out  as  sham  any  answer  which  pleads  payment  of 
services  sued  for,  and  denies  the  quantity  of  services  rei^flered  and  the  m- 
sonable  value  tliereof  as  alleged  in  the  complahit. 

Appeal  from  special  term. 

Action  by  Herman  Fromme  against  Albert  Schworer.  From  an 
order  striking  out  defendant's  verified  answer  as  sham,  he  appeals 
Reversed. 

Argued  before  FITZSIMONS,  G.  J.,  and  SOHUOHMAN  and 
OTDWYER,  JJ. 

Philjbin  &  Beekman,  for  appellant 
Fromme  Bros.,  for  respondent 

SCHUCHMAN,  J.  The  answer  denies  the  quantity  of  services 
rendered  and  the  reasonable  value  thereof  as  alleged  in  the  com- 
plaint. It  further  pleads  payment  The  issura  raised  have  to  be 
determined  on  a  trial 

Order  appealed  from  rerersed,  with  f  10  costs  and  disbursemrats 
to  appellant,  and  the  motion  denied,  with  |10  costs  to  defoklanL 
All  concur. 


MITCHELL  T.  WAITE. 
(City  Court  of  New  York,  Oeneral  Term.   December  27,  1890.) 

CORTBACT  OF  ElfPLOTMKRr— MODIFICATIOK  BT  CUSTOM. 

A  custom  between  employers  and  employes  of  giving  and  taUns  two 
weeks*  notice  of  an  intention  to  sever  thdr  relation  cannot  affect  a  ipeeiflc 
contract  of  employment  for  a  specific  period. 

Appeal  from  trial  term. 

Action  by  George  W.  Mitchell  against  James  B.  Waite.  Judgment 
for  plaintiff,  and  defendant  appeals.  Affirmed. 
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Argued  before  FITZSIMaNS,  C.  J.,  and  SQHUGHMAN  and 
O'DWYER,  JJ. 

Bodine  &  Sampson,  for  appellant 
W.  B.  Dobbs,  for  respondent. 

PEB  CURIAM.  The  complaint  alleges,  and  plaintifPfl  evidence  es- 
tablishes, the  fact  that  his  employment  was  for  a  specific  period. 
That  was  the  issue  submitted  to  the  jury,  and,  although  this  issue 
was  denied  in  defendant's  answer,  and  also  upon  the  trial,  the  jur^ 
■believed  plaintiffs  version  of  the  question  in  controversy,  as  they 
had  a  right  to  do.  Under  the  circumstances,  it  was  immat^al 
whether  there  was  a  eastern  of  giving  and  taking  two  weeks'  notice, 
if  such  a  cnstom  existed,  and  it  certainly  coald  not  offset  the  speelfio 
contract  made  by  the  parties  hereto. 

The  Judgment  must  be  afQrmed,  with  costs. 


LEVY  et  aL  KORN  et  aL 
(City  Court  of  New  Ywk.  Goieral  Term.  December  27. 18B0.> 

IjiAiroLORD  AKD  TENANT^DaHAOB  FOR  LSAKAQE. 

It  was  error  to  dismiss  plaintiffs'  complaint  against  their  landlords  to 
recover  damages  for  allowing  water  to  oTernin  and  leak  from  the  floor 
above  Into  the  premises  occupied  by  plalntltTs,  where  the  floor  from  which 
the  water  came  was  vacant,  and  under  the  control  of  defendants,  and  the 
leak  was  caused  by  Qieir  negligence. 

Appeal  from  trial  term. 

Action  Samnel  Levy  and  anothw  against  Jacob  Korn  and  oth* 
-era.  From  a  decree  dismissing  the  complaint,  plaintiJEfs  luteal.  Be> 
versed. 

Argued  before  PITZSIMONS,  C.  J.,  and  O'DWYEK,  J, 

Max  D.  Steur,  for  appellants. 
Jacob  F.  Miller,  for  respondents. 

ODWYEB,  J.  Tbis  action  was  brought  by  the  plaintiffs  against 
the  defradants  as  owners  of  the  property  No.  258  Grand  street,  for 
their  negligence,  by  reason  of  which  water,  which  was  suppli^  to 
the  fioors  in  said  premises  above  the  one  occupied  by  the  plaintiffs, 
was  negligently,  and  without  any  fault  on  tiie  part  of  the  plaintiffs, 
allowed  to  leak,  overrun,  and  drip  and  flow  into  the  premises  occu- 
pied by  the  plaintiffs,  causing  the  stock  of  merchandise  carried  by 
the  plaintiffs  to  be  damaged.  An  action  lies  by  a  tenant  on  the 
part  of  a  building  against  his  landlord,  who  occni^eB  other  parts,  or 
who  has  the  control  of  other  parts,  to  recover  damages  for  negli- 
gence in  allowing  injurioas  substances  to  leak  through;  and  the 
principle  that,  as  between  landlord  and  tenant,  the  landlord  is  not 
bound  to  keep  in  repair  without  express  contract,  does  not  avail 
as  a  defense,  if  negligence  be  shown  (Stapenhorst  v.  Manufacturing 
Co.,  15  Abb.  Prac.  [N.  B.j  355);  and  this  action  is  the  same  as  if  one 
tenant  was  suing  another,  who  occupied  the  premises  above  the  one 
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occnpiecl  by  the  plaintiffs,  and  therrfore  the  proof  of  the  overflow  was 
sofflcient  eridence  of  negligence  (Simon-Beigel  Cigar  Co.  t.  Gtordon- 
Bnmham  Battery  Co.,  20  Misc.  Rep.  598,  46  N.  Y.  Supp.  416;  Greco 
T.  Bernheimer,  17  Misc.  Rep.  592,  40  N.  Y.  Supp.  677;  M:oore  t. 
Goedel,  34  N.  T.  527).  There  is  no  evidence  in  the  defendants*  caae 
to  explain  the  cause  of  this  overflow  or  leakage,  bat  it  iqppears  af- 
firmatively in  the  plaintiffs'  case  that  the  accident  was  caased  bj 
the  condition  of  the  faucet,  and  the  fact  that  tibe  sink  was  stuffed  up 
with  ashes  and  dirt,  and  that  the  premises  were  in  the  control  of 
the  defendants,  the  tenant  having  removed  therefrom  some  days  pre- 
vious to  the  accident.  The  court  having  dismissed  the  complaint, 
the  plaintiffs  are  entitled  to  the  most  favorable  inferences  from  the 
evidence,  and  all  contested  facts  are  to  be  treated  as  established 
in  their  favor.  Pratt  v.  Insurance  Co.,  130  N.  Y.  206,  29  N.  E.  117: 
Higgins  V.  Eagleton,  165  N.  Y.  466,  50  N.  E.  287;  Banth  T.  Scheer, 
30  Misc.  Rep.  689,  46  N.  Y.  Bnpp.  639.  The  floor  from  vhkh  the 
water  came  was  vacant  at  the  time  of  the  flow,  and  under  the  control 
and  supervision  of  the  defendants.  This  being  so,  it  was  error  to  dis- 
miss the  complaint. 

l^e  judgment  and  oi^er  ajq^led  from  must  be  reversed,  and  a  new 
trial  ordered,  with  coBts  to  the  appellantB  to  abide  the  event. 

FITZaiMONS,  0.  J.,  concnrB. 


WESSELMAN  v.  STUABT. 
(0tl7  Conrt  of  Kew  York.  General  Term.  December  27,  1890J 

AonON  OH  NOTBa— CoNSIDBRATIOn'. 

In  an  action  on  notes,  plaintiff  pleaded,  as  a  consideration,  a  promlaed 
discontinuance  of  an  action  against  defendant,  and  proved  an  actual  set- 
tlement of  the  action  by  means  of  the  notes.  Add  snffldent  to  warrant 
recovery,  as  the  settlement  practically  Involved  a  dlsomtlniianee,  the 
formal  order  therefor  not  affecting  tiw  rights  of  the  parties  thewta. 

Appeal  from  trial  term. 

Action  by  Henry  B.  Wesselman  against  William  Stuart  From 
a  Jodgment  for  defendant,  and  from  an  order  denying  a  new  trial, 
iflaintifl  appeals.  Reversed.     

Argued  before  FITZSIMONS,  0.  J.,  and  (yVYfZEB  and  SCHUGH- 
MAN,  JJ. 

L.  A.  Ctould,  for  appellant 
Heyman  Levy,  for  respondent 

ODWTEB,  J.  The  defendant  testified  that  ''the  plaintiff  said 

he  would  discontinue  the  action,  and  take  the  note  in  settlement  of 
the  suit.  It  was  agreed  that  this  case  was  settled  by  those  two 
notes."  It  thus  appears  that  the  case  was  settled,  and  either  party 
might  enter  a  formal  order  of  discontinuance.  Actual  settlonent 
of  the  cause  involves  practically  a  discontinuance.  An  order  of  dis- 
continuance is  a  mere  incidental  matter,  whidi  neither  enlarge  nor 
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diminiBheB  the  rights  of  either  parly,  when  the  case  has  been  actually 
settled.  Comparing  the  defeAdant'e  plea  with  his  evidence,  he  pleads 
a  promised  discontinnance  as  a  consideration  for  the  giving  of  the 
notes,  and  proves  an  actual  settlement  by  means  of  the  notes,  as 
agreed  between  plaintiff  and  himself.  Plaintiff  was  therefore  en- 
titled to  recover  herein,  and  it  follows  that  the  judgment  and  order 
appealed  from  must  be  reversed,  and  a  new  trial  ordered,  witii  costs 
to  appellant  to  abide  the  event.  All  concur. 


SINGER  v.  McDERMOTT. 

{City  Oonrt  of  New  York.   General  Term.   December  18,  1899.) 

Habtbb  akd  Bzbvant — Relation — Nboltqence: — Injort  to  Thikd  Pbksok. 

P.,  tbe  owner  of  a  horse  and  cart,  for  which  he  employed  a  driver,  hired 
them  for  pay  to  any  one  desiring  their  nse.  Defendant  hired  them  to  haul 
coal,  and  wbUe  thns  engaged  the  driver  uncovered  a  coal  hole  on  the 
street,  leaving  It  exposed,  for  the  purpose  of  dumping  his  load  of  coal  Into 
the  cellar.  Plaintiff,  while  exercising  ordinary  care  In  walking  along  the 
street,  fell  Into  the  hole,  and  was  Injured,  field,  the  driver  was  the  serr- 
-  ant  of  defendant,  though  be  was  generally  hired  and  paid  by  P.,  and  hence 
defendant  was  liable  for  hts  negligent  act. 

Appeal  from  trial  term. 

Action  by  Maggie  Singer  against  John  McDermott  to  recover  for 
injuries  sustained  by  the  negligence  of  defendant's  servant.  Judg- 
ment for  plaintiff,  and  defendant  aK)eals.  Affirmed. 

Argued  before  FITZSIMONS,  0.  J.,  and  McOAKCHY,  J. 

F.  £.  Smith,  for  appellant. 
Gibbons  &  Kimball,  for  respondent 

FEB  CUBIAH.  One  Pangbom  was  the  owner  of  a  oart  and  horse. 
He  also  employed  the  driver  thereof.  He  hired  them  for  pay  to  any 
person  desiring  their  use.  On  the  13th  day  .of  March,  1897,  he  hired 
them  for  that  day  to  the  defendant  to  cart  coal;  the  same  to  be  taken 
from  any  place  and  delivered  to  any  place  designated  by  defendant. 
On  the  day  in  question  the  driver  was  ordered  by  defendant's  repre- 
sentative to  take  coal  from  a  canal  boat  at  the  foot  of  Canal  street,, 
and  deliver  it  to  73  Houston  street,  which  was  done.   While  doing-. 
80  he  removed  a  coal-hole  cover  in  front  of  the  premise  motioned,, 
and  left  the  hole  exposed  and  unprotected,  for  the  purpose  of  dump- 
ing his  load  of  coal  into  the  cellar.  While  he  was  preparing  to  do  ■ 
80,  the  plaintiff,  passing  along  the  street,  fell  into  the  coal  h^e,  uid< 
was  injured.    The  plaintiff  was  not  guilty  of  contributory  negligence. 
She  was  using  ordinary  care  while  walking  along,  and  that  is  all : 
that  she  was  required  to  do.   Jennings  v.  Van  Sdiaick,  108  N.  Y. 
630,  15  N.  E.  424.   Tbe  sole  question  presented  upon  this  appeal  is, 
whose  servant  was  the  driver  at  the  time  plaintiff  was  injured?  In- 
our  judgment,  the  evidence  shows  that  he  was  the  servant  of  the- 
defendant,  who  had  the  right  upon  the  day  in  question  to  whcdlyr 
and  solely  control  and  direct  him  what  to  do,  and  had  to  do  It. 
!Fherefore,  as  we  view  the  evidence,  the  relation  of  master  and  serr- 
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ant  existed  between  defendant  and  said  jdriver.  The  mere  fact  that 
the  latter  was  generally  employed  and  paid  by  Fangbom  does  not 
alter  this  relation.  In  this  specific  instance,  aa  before  stated,  de- 
fendant had  sole  dominion  and  control  over  said  driver,  who  was 
engaged  in  doing  defendant's  work  in  the  manner  and  way  which 
he  desired.  Therefore  he  was  liable  for  the  driver's  n^ligent  acts. 
Wynie  V.  Palmer,  137  N.  Y.  257,  258,  33  N.  E.  381  j  Higgins  v.  Tele- 
graph Co.,  156  N.  Y.  77,  50  N.  E.  500;  Jennings  v.  Van  Schaick,  108 
K.  Y.  530, 15  N.  E.  424. 
The  jndgment  is  affirmed,  with  costs. 


RISHKL  et  al.  t.  WEIL  et  aL 

(City  Court  of  New  York.  General  Term.   December  29,  1890.) 

TliiAL— Inbtruotionb. 

Instructions  having  no  bearing  on  the  questions  sent  to  the  Jury  are 
properly  refused. 

Appeal  from  trial  term. 

Action  by  John  K.  Rishel  and  another  against  Aogast  Weil  and 
others,  composing  the  firm  of  Weil,  Haskel  &  Oo.  Jadgm^t  for 
plaintiffs.   Defendants  appeal.  Affirmed. 

Argued  before  FITZSIMONS,  G.  J.,  and  HASGAIJs  J. 

.Vbi-iiin  Kling)  for  appellnutH. 
Alexander  &  Colb.v,  for  respondents. 

HASCALL,  J.  This  is  an  appeal  by  the  defendants  from  a  judg- 
ment entered  upon  a  verdict,  and  also  from  an  order  denying  a 
motion  for  a  new  trial.  The  principal  question  of  fact  that  was 
litigated,  or  that  needed  the  decision  of  the  jury,  was  as  to  the 
allowance  of  the  sum  of  f306.18,  for  which  d<^endants  claimed  to 
be  entitled  to  credit,  upon  the  adjustment  of  accounts  between 
the  parties  to  the  action;  the  total  claim  being  9994.83.  Defend- 
ants admitted  that  at  the  time  of  the  trial  plaintiffs  were  entitled  to 
recover  1185.45,  and  the  court  directed  a  verdict,  upon  the  conclu- 
sion of  the  evidence,  for  the  sum  of  f 570.18,  but  submitted  to  the 
jury  the  question  as  to  whether  defendants  were  entitled,  in  addi- 
tion thereto,  to  allowance  for  discounts  and  commissions  aggregat- 
ing $305.18,  claimed  by  them.  The  jury  returned  the  verdict  for 
the  amount  directed,  as  well  as  the  latter  item,  making  alt<^;etber 
9875.36.  The  appellants  complidn  of  this  disposition  of  tlie  case 
below,  and  assign  for  error  the  refusal  of  the  court  to  charge  con- 
eerning  an  account  stated,  a  matter  academical,  and  also  d«»ial 
of  permisaion  to  defendants  to  go  to  the  jury  aa  to  the  amount  of 
credit  to  be  given  on  account  of  the  return  of  the  Richardson  goods. 
We  find  that  the  record  fully  beara  out  the  decision  of  the  court 
upon  defendants'  requests,  and  for  the  reasons  stated  upon  the  trial, 
and  therefore  deem  it  quite  unnecessary  to  discuss,  or  examine 
in  detail,  the  different  items  of  testimony  and  authorities  cited  to 
change  the  effect  of  a  determination  arrived  at  by  the  trial  jin- 
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tice,  who  properly  Bays  that  the  ground  of  complaint  as  to  account 
stated  hare  "no  bearing  npon  the  qnestions  sent  to  the  jury  for  de- 

temination." 

It  follows  that  the  judgment  and  order  appealed  from  mast  be 
affirmed,  with  coBts  and  disbursements. 

FETZSIMONS,  C.  J.,  concurs. 


LEVIEN  T.  WBBB. 
{City  OoQrt  of  New  York,  General  Term.   December  27,  1890.) 

1.  CABBIKBS  —  IirjttBT  TO  PaSSEHQBR— COKTBIBCTORT  NEeUOBBCB— QuESTIOH 

TOB  Jury. 

Plaintiff  was  proceeding  from  bis  berth  In  defendant's  sleeping  car  to- 
wards the  wash  room,  at  tbe  other  end,  and  fell  over  a  large  valise,  which 
defoidant's  porter  had  knowingly  permitted  to  remain  In  the  aisle..  The 
car  was  dimly  lighted,  and  plaintiff  did  not  know  oC  the  valise  until  be  ' 
stnmbled.  Held^  that  be  had  a  right  to  assume  that  the  passage  was  safe, 
and  hence  his  contributory  negligence  was  for  the  Jury. 

2,  Same— Nbglioehor. 

Allowing  a  ralise  to  stand  m  tbe  aisle  of  a  dlmly-llgfated  car,  where  paa> 
sengers  are  apt  to  stumble  over  it,  is  negligence. 

Appeal  from  trial  term. 

Action  by  John  J.  Levien  against  W.  Seward  Webb,  as  president, 
etc.  From  a  judgment  for  plaintiff,  and  an  order  denyi^  a  new 
trial,  defendant  ai^als.  Affirmed.   

Argued  before  FITZSIMONS,  U  J.,  and  SCHUCHMAN  and 
ODWYER,  JJ. 

Edwin  D.  Worcester,  for  appellant. 
Edgar  L.  Leventritt,  for  respondent. 

O'DWYER,  J.  This  action  was  brought  by  the  plaintiff  to  recover 
damages  for  injuries  sustained  by  him  through  the  negligence  of  the 
defendant  while  he  was  lawfully  an  occupant  of  one  of  the  defend- 
ant's cars.  The  plaintiff  entered  the  car  aboat  16  minutes  before  it 
left  dereland,  which  was  at  8:30  on  the  evening  of  October  6,  1896. 
He  retired  at  about  9 :30,  and  rose  the  next  morning  at  about  quarter 
to  €, — about  an  hour  before  the  car  was  due  at  Cincinnati.  He 
was  proceeding  from  his  berth  at  one  end  of  the  car  towards  the 
wash  room,  at  the  other  end.  and  when  halfway  stumbled  over  a 
lai^  valise  which  the  defendant's  porter  had  knowingly  permitted 
to  remain  in  the  aisle.  The  car  was  dimly  lighted,  and  the  first  in- 
timation the  plaintiff  had  of  the  dangerous  condition  of  this  passage- 
way was  when  he  stnmbled  and  fell  and  received  the  injuries  com- 
plained ot.  He  had  the  right  to  assume  that  the  passage  was  safe, 
and  the  question  of  contributory  negligence,  therefore,  was  for  the 
jury.  Piper  v.  Eailroad  Co.,  76  Hun,  44,  27  N.  Y.  Supp.  593.  The 
plaintiff,  while  lawfully  walking  along  the  aisle  of  the  defendant's 
car,  stumbled  over  a  valise  which  obstructed  the  passage;  and  this 
dangCTona  condition  of  the  aisle  was  known  to  the  defendant  priav 
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to  the  accident,  and  by  it  permitted  to  continue.  Such  dOTelictiCHU 
of  duty  on  the  part  of  the  defendant  conetitate  negligence^  I^cett 
T.  Railway  Co.,  12  App.  Div.  326, 42  N.  T.  Supp.  431.  We  liave  exam- 
ined all  the  exceptions  called  to  our  attention^  and  find  none  tiiat 
would  require  a  reveraal  of  this  judgment. 

The  judgment  and  order  appealed  from  ahonld  be  affirmed,  witt 
coBtB.  All  concur. 


ANDERSON  et  aL  DWTBB. 

(Cltj  Oonrt  of  New  York,  General  T'enn.  December  18,  18B0.) 

Bbokbbs— Commissions— Loans. 

1  Bev.  St.  p.  709,  restricting  brokers*  fees  for  negotiating  loans  to  one- 
'      half  of  1  per  cent,  on  the  amonnt  loaned,  appll^  to  a  contract  for  a  lotn 

procured  while  anch  statute  was  In  force,  although  not  aoaght  to  be  o- 

forced  unta  after  aach  atatnte  was  changed. 

Appeal  from  trial  term 

Action  by  William  &  Anderson  and  another  against  John  Dwyer. 
Judgment  for  plaintiffs,  and  defendant  appeals.  Beversed. 
Argued  before  FITZBIMONS^  O.  J.,  and  MCCARTHY,  J. 

0,  D,  Brower,  for  ai^)ellant. 
J.  Kearney,  for  respondents. 

PER  OURIAM.  The  plaintiffs  are  real-estate  brokers  carrying 
on  business  as  such  in  this  city.  The  defendant  was  the  owner 
certain  premises  in  East  Twenty>l%ird  street,  near  First  arenae, 
in  November,  1894;  and,  desiring  to  procnre  a  loan  of  f5,000  on 
a  second  mortgage  on  said  proper^,  he  employed  plaintiffs,  as  sadi 
brokers,  to  obtain  it  for  him,  and  agreed  in  writing  to  pay  them  the 
sum  of  f450,  to  cover  brokerage,  lawyer's  fee,  and  disbnrsementa. 
The  loan  was  procured  and  closed  on  December  14,  1894.  It  ap- 
peared npon  the  trial  that  the  lawyer's  fee  for  searching  the  title 
to  the  premises  and  his  disbursements  was  $300.  This  action  was 
brought  to  recover  |150,  being  the  balance  due  onder  the  agree- 
meot  made  between  plaintiffs  and  defendant.  Clearly,  this  action 
Wfw  brought  npon  the  theory  that  plaintiffs  were  entitled  to  |160 
for  their  services  as  brokers  in  procuring  said  loan,  Plalntiflta  do 
not  claim  or  pretend  that  they  rendered  any  oth^  Berrices  to  de- 
fendant.  Their  testimony  shows  that  in  said  matter  "thi^  per 
formed  only  the  usual  services  of  a  broker  in  hunting  up  a  loan." 
The  jury  rendered  a  verdict  in  their  favor  for  the  amount  claimed. 
Upon  these  facts  plaintiffs  were  not  entitled  to  a  verdict  for  more 
tluin  f25,  being  one-half  of  1  per  cent,  upon  the  amount  of  the 
loan  of  (5,000.  At  that  time  a  contract  to  pay  a  larger  compensa- 
tion, was  void.  1  Rev.  St  p.  709;  Cook  v.  Phillips,  66  N.  Y.  310; 
Buchanan  t.  Tilden,  46  K.  Y.  Supp.  417,  18  App.  Div.  123.  Vt^ 
law  was  changed  in  1895  (chapter  467). 

Defendant's  counsel  asked  the  learned  trial  Justice  to  charge  the 
jury  that  in  this  case  plaintiffs  were  not  entitled  to  record  moie 
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than  $25.  He  declined  bo  to  charge.  In  refaBing  to  do  so,  as  jnst 
pointed  oat,  he  committed  error. 

Judgment  mast  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event 


FBBEDMAN  et  blL  t.  DOBSOM  et  sL 

(Ofty  Court  of  New  York,  General  Term.  Deemibn  27,  1880.) 

Balk— Bkbaoh  ov  Coimucr— Dauaoks— Etidbhgb. 

In  an  action  for  damages  resulting  from  a  breach  of  contract  to  deliver 
goods,  evidence  of  tbe  market  value  of  such  goods  at  times  other  than  ttmt 
of  tbe  breach  Is  inadmissible  for  tbe  purpose  of  fixing  damages. 

Appeal  from  trial  term. 

Action  by  Moritz  Freedman  and  another  against  John  Dobson 
and  another.  From  a  judgment  for  plaintiffs,  defendant  sippeal. 
Berersed. 

Argned  before  FITZSIMONS,  0.  J.,  and  SCHUCHMAIJ,  J. 

Black,  Olcatt,  Gruber  &  Bonynge,  for  appellants. 
J.  Kohler,  for  respondents. 

FEB  GUBIAM.  This  action  is  brought  to  recover  damages  for 
an  alleged  breach  of  a  contract  to  deliver  certain  wooloa  goods  which 
had  been  purchased  by  plaintiffs  from  defendants  March  18, 1897, — 
the  goods  to  be  delivered  in  April  and  May.  Under  this  agreement 
the  defendants  had  until  June  Ist  to  deliver  the  goods  contracted 
for.   Until  that  day  expired  there  was  no  breach  of  the  contract 

The  main  question  litigated  was,  how  much  were  plaintiffs  dam- 
aged by  reason  of  defendants'  failure  to  deliver  the  goods?  All 
of  the  witnesses  called  by  plaintifFs  as  experts  to  testify  as  to  the 
amount  of  such  damages  were  permitted  to  testify  as  to  the  value  of 
such  goods  during  the  months  of  March,  April,  and  May,  and  even 
in  June  and  July.  Defendants'  counsel  objected  to  this  evidence. 
These  objections  were  overruled,  and  exceptions  were  duly  taken. 
This  evidence  certainly  caused  the  jury  to  render  a  verdict  against 
defendants.  Its  admission  was  error.  The  plaintiffs  were  only 
entitled  to  recover  the  difference  between  the  price  fixed  in  the  con- 
tract and  the  reasonable  market  value  of  the  goods  at  the  time  of 
the  breach  of  the  contract,  which  occurred  on  June  1st.  It  was  not 
right  to  allow  plaintifb  to  prove  the  market  price  of  the  goods  prior 
to  June  Ist,  or  during  July  and  August,  as  they  were  allowed 
to  do.  Besides,  plaintiffs'  experts  did  not  know  the  kind  or  quality 
of  the  goods  contracted  for.  How,  then,  could  th^  have  known 
of  their  Talne  on  June  1st?  Evidently  their  estimate  of  such  dam- 
ages was  guesswork  and  mere  speculation,  and  was  entitled  to  no 
weight  or  credibility.  Defendants'  experts,  upon  the  contrary, 
swore  that  there  was  no  variance  between  the  contract  price  and 
the  market  price  of  the  goods  on  June  Ist;  and  these  experts  knew 
the  goods  well,  and  were  thoroughly  familiar  with  their  goods  and 
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quality.  Therefore  the  verdict  was  even  against  the  weight  of 
evidence, 

A  caref  al  reading  of  the  whole  case  convinces  ns  that  the  Judg- 
ment nmst  be  reversed  and  a  new  trial  had;  and  it  la  so  ordered, 
with  costs  to  appellant  to  abide  event. 


POINDEXTEB  T.  CABLETON. 

(Olty  Court  of  New  York,  Qeneral  Term.  December  29.  1890.) 

l^ui^SntiKiNQ  Cabb  vbou  Calendar— Motion. 

A  motion  to  strike  a  cause  from  the  calendar  because  not  regulariy 
fliereln  Is  In  tUne>  it  made  when  the  canse  la  reached  on  the  day  calendar. 

Appeal  from  special  term. 

Action  by  Alfred  Poindexter  against  Henry  Uuy  Carlettm.  Fnun 
order  denying  a  motion  to  strike  the  case  from  the  cal^dar,  defend* 
ant  appefds.   BeTersed,  and  motion  granted. 

Argued  before  FITZSIMONS,  0.  J,,  and  O'DWYEB,  J. 

Bnmhaza  Kalisch,  for  appellant 
Hector  M.  Hitchings,  for  respondent. 

<yD"S^TfER,  J.  On  October  25,  1898,  defendant  served  his  answer. 
October  26,  1898,  plaintiff  served  notice  of  trial  for  November  4, 
1898,  October  31,  1898,  defendant  served  an  amended  answa*.  No 
farUier  notice  of  trial  was  served;  and,  in  opposing  a  moti<m  to 
adrance  the  cause  to  the  short-cause  calendar,  defendant,  in  his  affi- 
davit, distinctly  made  the  point  that  the  case  was  improperly  on  the 
calendar,  inasmuch  as  no  notice  of  trial  was  served  after  tiie  service 
of  the  amencted  answer.  Defendant  herein  did  not  waive  his  right 
to  the  relief  asked  for,  and,  having  made  the  motion  before  the  case 
was  regularly  reached,  he  was  in  ample  time.  He  had  a  r^ht  to 
wait  until  the  case  was  reached  on  the  day  cal»idar,  and  tiien  move 
to  strike  it  therefrom,  if  irregularly  thereon. 

Order  appealed  from  should  be  reversed,  and  motion  granted,  with 
f  10  costs  and  disbursements. 

FITZSIMONS,  G,  J.,  concurs. 


FINNIQAN  V.  BIBHIi. 
(City  Coart  of  New  York,  General  Term.  December  2T.  1899;) 

1*  DAHaBBODS  PrEMIBES— CONTSIBDrORT  NEGLIGBKCB. 

A  boy  maktng  a  reasonable  effort  to  recover  his  hat  after  it  had  btowo 
into  a  bole,  over  which  was  a  tllterl  grating  that  was  appurtenant  to  an- 
other's premises,  ia  not  guilty  of  contributory  negligence,  iireclndfng  a  re- 
covery for  Injuries  caused  by  the  falling  of  the  grating. 

SL  Same— Neoligbncb. 

A  landowner  negligently  permitting  a  gratii^  aKwrtenant  to  his  prem 
laes  to  be  tUted  over  an  open  bole  la  liable  txx  Injurtea  caused  hj  Oie  taD- 
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ing  of  the  gating  on  the  fingers  of  a  boy  attempting  to  get  his  bat  after 
It  bad  blown  Into  tbe  hole. 
8w  Samb — Lakdlord  and  Tbkant. 

A  landlord  Is  liable  to  third  persons  for  Injuries  caused  by  his  negli- 
gently permitting  a  grating  used  to  cover  a  hole  appiurtenant  to  the  prem- 
ises to  be  tilted.  In  the  absence  of  any  proTlsltm  In  the  lease  requiring  the 
tenant  to  fce^  tbe  grating  In  rejnlr. 

Appeal  from  trial  term. 

Action  by  Joseph  Finnigan,  by  his  guardian,  against  Frederick 
Biehl.  Jndgment  for  plaintiff,  and  defendant  appeals.  AtBrmed. 

Argaed  before  FTTZSIMONB,  O.  J.,  and  BGHUCHUA^  and 
ODWYER,  JJ. 

A.  P.  Orrell,  for  appellant. 
A.  Levy,  for  respondent. 

FEB  CURIAM.  The  plaintifF,  a  boy  aged  11  years,  was  injured 
by  the  fall  of  an  iron  grating  wliicb  was  appurtenant  to  the  prem- 
ises No.  465  West  Fifty-First  street.  This  was  a  corner  house  in 
this  city.  He  lost  one  of  his  fingers,  and  one  other  was  severely 
injured.  These  injuries  were  caused  April  IC,  1S97,  in  tiie  following 
manner:  The  grating  was  situated  on  the  Fifty-First  street  side 
of  the  house,  and  was  intended  to  cover  and  guard  a  hole  beneath 
it  The  plaintiff  lyas  on  his  way  home  from  the  Sacred  Heart 
Church,  situated  on  that  street,  where  he  had  Just  attended  re- 
ligious service.  The  wind,  which  was  blowing  hard,  blew  his  hat 
off  his  head,  and  into  the  hole  mentioned,  which  was  not  then  cov- 
ered by  the  grating.  The  grating  was  standing  up,  and  was  tilted. 
While  plaintiff  was  in  the  act  of  getting  his  hat  out  of  the  area 
hole,  the  grating  fell  upon  his  fingers,  causing  the  injuries  men- 
tioned. The  plaintiff  certainly  had  a  right  to  make  all  necessary 
and  reasonable  efforts  to  recover  his  hat,  and  we  agree  with  the 
jury,  after  reading  the  testimony  carefully,  that  he  was  not  guilty 
of  contribntory  negligence.  In  fact,  we  tiiink  that  in  hia  efforts 
to  recover  his  hat  he  exercised  as  great  care  as  could  be  expected, 
even  if  he  were  an  adult.  At  least,  that  was  a  question  of  fact  for 
the  jury,  and  we  shall  not  interfere  with  their  conclusion  upon  that 
queRtion.  No  doubt,  it  was  the  duty  of  the  defendant  to  use  all 
reasonable  care  to  make  and  have  said  grating  safe  and  sound. 
There  is  abundant  evidence  in  the  ease  proving  that  he  failed  to 
do  so,  and  that  he  had  at  least  constructive,  if  not  actual,  notice 
of  its  defective  and  dangerous  condition.  Even  the  testimony  of 
defendant's  witnesses  shows  that  it  was  out  of  order  and  dangerous 
about  one  month  prior  to  the  day  in  question,  but  that  it  was  re- 
paired and  made  safe.  This  fact,  however,  was  contradicted,  and 
under  the  circumstances  was  also  a  question  for  the  jnry  to  deter- 
mine. It  was  proper  to  exclude  the  Butler  lease.  There  is  nothing 
in  it  that  bound  the  tenant  to  repair  the  grating  in  question.  We 
think  that  the  verdict  was  a  proper  one,  and  that  no  error  was 
committed  during  the  trial. 

The  judgment  must  be  affirmed,  with  costs. 
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FRANK  V.  FORGOTSTON  et  aL 

(City  Court  of  New  Tork,  General  Term.  December  27,  1880.) 

L  Inrozic^TiNO  Liquors— Propkrtt. 

A  llquor-tai  certificate  is  property. 

S.  Bonds — Consthootion.   

A  bond  was  conditioned  that  it  the  obligee  "shall  loae  any  snm  or  mma 
of  money  by  reason  of  the  titie  to  certain  goods,"  etc.,  vested  In  him  by  a 
delivery  and  bill  of  sale,  **up  to  the  amount  of  $860,  that  for  such  sum  ot 
money  as  shall  be  lost  by  satd  F.  these  presents  shall  be  In  fnll  force." 
Held,  that  the  Intent  was  that.  If  the  oUigee  lost  any  money  by  not  ac> 
quiring  complete  title  or  ownership  under  tlie  bill  <rf  sale,  tb^  tbe  bond 
was  to  be  In  effect  to  tbe  amount  of  the  loss. 

8.  Salxb— Wabbaktt. 

Where  a  bill  of  sale  conveys  all  right,  title,  and  interest  In  a  Uqnor-tax 

certificate,  the  sdler  e^>re8aly  warrants  the  sale,  although  tbe  cottflcate 

was  not  at  tiw  time  In  bis  possession. 
4  FLVAorao. 

A  complaint  will  be  deemed  sufficient  where  the  requisite  allegatlona  may 
be  gathered  from  the  fair  Uitendment  of  its  averments,  though  their  stmte- 
ment  may  be  argumentative. 

Appeal  from  ^ciaJ  term. 

Action  by  Marks  L.  Frank  against  Etta  Forgotston  and  another. 
From  an  order  overrnling  a  demurrer  and  entering  jadgmrat  against 
her,  d^endant  Etta  Forgotston  appeals.  Affirmed. 

Argued  before  FITZSIMON6,  0.  J.,  and  SCHUCHMAi^,  J. 

James  C.  Be  La  Mare,  for  appellant. 
Philip  J.  Britt,  for  respondent. 

SOHUCHHAN,  J.  The  complaint  alleges  a  cause  of  action  to  re- 
cover f 466.66  and  interest  from  October  1,  1897,  npon  a  bond  made 
hy  both  defendants  to  plaintiff,  dated  September  IS,  1B97.  Hk 
condition  of  the  bond  is  as  follows: 

"Now.  the  condition  of  this  obligation  la  such  that  if  the  above-named 
Maries  li.  Frank  shall  lose  any  sum  or  sums  of  money  by  reason  of  the  title  to 

certain  goods  and  chattels  vested  In  him  by  a  certain  delivery  thereof,  ai^  a 
bill  of  sale  executed  simultaneously  therewith  on  the  15th  day  of  SeptaDber, 
1897,  by  John  S.  Forgotston,  one  of  the  parties  to  these  present,  np  to  ^ 
amount  of  $850,  or  any  part  thereof,  that  for  such  sum  of  money  as  shall  be 
lost  by  said  Franlt  these  presents  shall  be  in  full  force." 

The  bill  of  sale  referred  to  is  annexed  to  the  complaint,  which 
transfers  one  oak  sideboard  and  all  the  other  goods,  chattels,  etc, 
located  in  the  house  No.  li  West  Thirty-First  street,  in  the  citj 
of  Kew  York,  and  more  specifically  designated  in  the  schedule 
thereto  annexed,  "together  with  all  right,  title,  and  interest  in  and 
to  the  liquor-tax  certificate  now  issued  by  the  state  excise  author- 
ities for  tbe  sale  of  liquors,  etc.,  in  said  premises."  The  schedule 
annexed  to  the  bill  of  sale  specifies  one  liquor-tax  certificate  (Na 
2,866),  dated  May  4, 1897.  The  complaint  further  alleges  that  tbe 
liquor^tax  certificate  referred  to  was  issued  to  the  Imperial  dab, 
or  to  one  J.  W.  Powers  or  Eugene  Loeb,  or  both  of  them,  and  an- 
thorized  the  dispensing  of  liquors,  etc..  at  said  place,  No.  14  West 
Thirty-First  street,  between  May  1, 1897,  and  Mi^  1, 1898,  and  that 
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said  tax  certificate  was  of  the  reasonable  and  rightful  value  of 
f466.66  on  said  September  15,  1897.  To  this  complaint  the  defend- 
ant Etta  Forgotston  demurred  on  the  ground  that  it  does  not  state 
facts  sufQcient  to  constitute  a  cause  of  action.  By  this  demurrer 
all  allegations  of  the  complaint  are  admitted  as  true.  The  liquor- 
tax  certificate  is  propertv.  In  re  Hilliard,  25  App.  Dir.  222,  48 
N.  Y.  Supp.  286,  affirmed  in  155  N.  Y.  702,  60  N.  E.  1118;  In  re 
Lyman,  160  N.  Y.  100,  54  N.  E.  577. 

The  appellant  maintains  that  the  condition  of  said  bond  is  mean- 
ingless. The  bond  reads  (by  omitting  a  few  words  unimportant 
tor  the  decision  of  the  question  involved): 

"Now,  the  condition  of  this  obligation  Is  sucti  that  if  tbe  above-named  Blarks 
L.  Frank  sliali  lose  any  sum  or  sums  of  money  by  reason  of  tlie  title  to  certain 
goods  and  chattels,  rested  in  bim  by  a  bill  of  sale  executed  simultaneously  there- 
with on  the  15tb  day  of  September,  1887,  by  John  S.  Forgotston,  one  of  the 
parties  to  these  presents,  up  to  the  amount  of  $850,  or  any  part  thereof,  that 
for  snch  sum  of  money  as  shall  be  lost  by  said  Frank  these  presents  shall  be 
In  full  force  and  effect;  otherwise,  they  betome  null  and  void." 

The  ''title  to  certain  goods  and  chattels''  means  the  right  to  the 
property,  and  the  right  of  possession  thereof, — in  short,  tiie  owner- 
ship thereof;  and  the  bond  provides  that,  if  plaintiff  loses  any 
money  by  reason  of  not  acqniring  complete  title  or  ownership 
thereof  by  virtue  of  said  bill  of  sale,  then  in  that  event,  and  to  the 
Amount  of  his  loss,  is  this  bond  in  force  and  effect;  and  that  was 
the  evident  intent  of  the  contracting  parties.  The  fact  that  the  bill 
of  sale  and  bond  were  simultaneously  executed  and  delivered  con- 
firms this  intent  The  bill  of  sale  does  not  purport  to  convey  his 
(Forgotston's)  right,  title,  and  interest  in  and  to  the  liquor-tax 
certificate,  but  all  right,  title,  and  interest  therein;  and,  in  and  by 
the  bill  of  sale,  Forgotston  expressly  warranted  the  sale.  Scranton 
T.  Clark,  39  N.  Y.  220.  Forgotston  undertook  thereby  to  transfer 
all  the  right,  title,  and  intei>est  that  existed  in  that  piece  of  prop- 
erty. The  presumption  is  in  favor  of  the  l^ality  of  the  contracta, 
to  wit,  bill  of  sale  and  bond,  involved  in  this  action.  An  agreement 
will  not  be  adjudged  to  be  illegal  where  it  is  capable  of  a  con- 
struction which  will  uphold  it  and  make  it  valid.  Lorillard  v. 
Clyde,  86  N.  Y.  384,  387. 

A  complaint  will  be  deemed  sufficient  whenever  the  requisite 
allegations  can  be  fairly  gathered  from  all  the  averments,  though 
the  statement  of  them  may  be  ai^mentative.  It  will  be  held  to 
state  all  facts  that  can  be  implied  from  the  allegations  by  reason- 
able and  fair  Intendment.  Sage  v.  Culver,  147  N.  Y.  241,  41  N.  E. 
513.  The  complaint  in  this  case  sets  forth  the  bond,  a  breach 
thereof,  and  the  reasonable  value  of  the  tax  certificate.  These 
facts  are  admitted  by  the  demurrer.    The  complaint  is  sufficient. 

Interlocutory  judgment  affirmed,  with  costs  and  disbursements, 
with  leave  to  the  defendant  to  answer  within  six  days  from  service 
of  the  order,  upon  payment  of  costs  of  this  appeal  and  of  the  costs 
in  the  court  below. 

FITZSIMONS,  0.  J.,  concurs. 
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RICHARDSON  &  MORGAN  CO.  T.  GUDEWILU 
(Oity  Court  of  New  Yotk,  General  Term.   December  27,  1899.) 

1.  Bn>L8  AND  NoTBe — CoHBiDKRATiON— Waiter. 

Where  a  note  Is  given  pursuant  to  the  terms  of  a  contract,  and  tot  the 
exact  sum  ttaei-ein  specified,  the  fact  that  the  payee  has  failed  to  perfonn 
his  part  of  the  contract  is  a  good  defense  to  an  action  by  him  on  the  note, 
as  going  to  the  failure  of  consideration. 

8.  Same— Waiter. 

The  giving  of  a  note  as  consideration  for  a  contract,  as  provided  therein, 
does  not,  in  the  absence  of  evidence  of  a  fmrtber  or  dlfTereat  agreement  or 
of  performance  and  acceptance,  constitate  a  walTer  of  rights  under  thft  ow- 
tract. 

Appeal  from  trial  term. 

Action  by  tiie  Richardson  &  Moi^an  Gompaz^  against  Bndolph  H. 
E.  Gndewill.   From  a  judgment  for  plaintiff,  entered  upon  a  verdict 

directed  by  tbe  court,  i^fendant  appeals.  Beversed. 

Argued  before  FITZSIMONS,  G.  J.,  and  SCHUOHMAl^  and 
(yDWYER,  JJ. 

William  A.  Sweetaer,  for  appellant. 
Hitchings,  Palliser  &  Moen,  for  respondent 

6GHUGHMAN,  J.  The  complaint  sets  forth  a  canse  of  action  on 
a  promissory  note  made  by  defendant  to  tbe  order  of  plaintiff,  dated 
October  20,  1898,  for  f244,  payable  on  January  1,  1899,  for  value. 
The  answer,  in  its  second  separate  defense,  seta  forth  that  the  note 
was  given  pursuant  to  a  contract  between  plaintiff  and  d^endant, 
that  plaintiff  failed  to  perform  its  part  of  the  contract,  and  that, 
therefore,  the  consideration  of  the  note  failed.  The  contract,  which 
is  made  part  of  this  separate  defense,  is  annexed  to  the  answer,  and 
consists  of  a  proposition  by  plaintiff  and  an  acceptance  by  def^odant 
as  follows  (only  the  material  part  being  here  stated) : 

"Dr.  R  H.  Gudewill — Dear  Sir:  For  and  In  consideration  of  the  sum  of 
$394,  payable  as  arranged,  we  will  furnish  and  set  in  your  house  one  No. 
267  Richardson's  Cyclone  portable  steam  boiler,  with  guarantied  heating  ca- 
pacity of  800  square  feet  of  radiation,  with  all  necessary  valves  and  connec- 
tions. Radiators  will  be  connected  with  tbe  boiler  by  pipes  of  ample  size  to 
insure  perfect  circulation  and  entire  freedom  from  water  hammering,  and  to 
tlwroogbly  warm  all  radiators.  All  work  and  material  shall  be  flrst-class  In 
every  respect,  and  the  apparatus  to  be  of  sufflcient  capacity  to  beat  tbe  room 
connected  with  the  radiators. 

''Respectfully  submitted,  The  Richardson  &  Morgan  Company. 

"J.  J.  Richardson,  President." 

"New  Tortc,  September  6th,  1893. 
"I  hereby  accept  your  proposal  of  June  8th  for  furnishing  and  setting  in  my 
bouse  one  No.  2(>7  Cyclone  boiler,  with  all  fixtures,  etc.,  as  specified,  completed 
as  specified  in  yoar  proposition  of  June  8tb,  and  for  which  I  agree  to  pay  joa 
the  sum  of  ¥394.  The  terms  of  payment  to  be  $150  when  goods  are  dellTa«d 
and  set  Balance  in  note  due  January  Ist,  on  which  |44  Is  to  be  paid,  and  one 
renewal  allowed  for  balance." 

The  answer,  in  paragraphs  10  and  11,  avers,  after  setting  up  what 
plaintiff  contracted  to  do,  that  plaintiff  failed  on  its  part  to  per- 
form any  and  every  part  of  its  contract  exc^t  the  setting  of  a  BtesiB 
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boiler,  steam  pipes,  and  radiators.  It  avers  that  the  connections  of 
radiators  with  boiler  were  not  by  pipes  of  ample  size,  and  that  all 
work  and  material  was  not  flrat-class,  as  plaintiff  had  agreed  to 
furnish.  On  the  trial  the  only  witness  called  was  one  Williamson, 
an  employ^  of  the  plaintiff,  who  testified  that  he  received  the  note 
in  suit  from  the  defendant;  whereupon  plaintiff's  attorney  moved 
for  the  direction  of  a  verdict  in  plaintifTs  favor,  claiming  that  the 
separate  defense  set  ap  in  Hie  answer  {H'esented  no  defease.  The 
trial  judge  so  held.  This,  we  daim,  is  error.  The  note  was  given 
in  pursuance  of  the  contract  for  the  exact  sum  therein  stipulated, 
and,  if  plaintiffs  failed  to  perform  tHeir  part  of  the  contract,  it  goes 
to  the  failure  of  the  consideration  of  the  note. 

The  second  separate  defense  set  up  in  the  answer  is  well  pleaded. 
It  seta  forth  the  contract,  the  breach  thereof,  and  that  the  note  was 
given  in  pursuance  of  the  contract.  Appellant  seeks  to  invoke  a  rule 
that  the  giving  of  the  note  after  the  completion  of  the  contract  was 
an  acceptance  of  the  work,  and  a  waiver  of  any  defense  to  such  note 
when  dne;  and  cites  Walker  v.  Milliard,  29  N.  Y.  375.  Where  is 
the  proof  of  the  completion  of  the  contract,  or  of  the  time  of  the 
com^etion?  There  is  none  in  the  case.  Nor  is  there  any  in  re- 
gard to  the  acceptance  of  the  work  by  defendant,  nor  of  the  value  of 
the  work  done  up  to  the  time  of  the  giving  of  the  note.  In  Walker 
V.  Milliard,  supra,  plaintiff  agreed  to  do  certain  work  in  repairing 
two  houses  for  ?600  when  the  job  was  completed.  Plaintiff  pro- 
ceeded with  the  work,  and  before  it  was  completed  defendant  paid 
him  flOO  on  account,  and,  when  the  job  was  nearly  completed,  de> 
fradant  gave  him  a  note  of  f  400.   It  was  held: 

"The  making  and  delivery  of  tbe  note  by  tbe  defendant  for  work  done  imder 
the  contract  to  a  greater  amoont  than  the  face  of  such  note  and  Its  acceptance 
by  Walker,  the  other  party  to  the  contract,  operated  In  law  as  a  change  or 
modification  of  such  contract,  in  respect  to  the  extent  and  the  amount  of  the 
note.  Ihere  being  no  fraud  or  mistake  of  facts,  the  party  giving  the  note  is 
pKcluded  from  setting  up  the  contract  to  defeat  a  recovery  iqion  it" 

A  party  may  waive  a  right  fonnded  on  the  ratirety  of  a  contract, 
and  substitute  a  different  promise,  in  whole  or  in  part,  which  will 
be  completely  obligatory  if  accepted  by  the  other  side.  But  in  the 
case  at  bar  no  different  promise  is  substituted  for  the  one  contained 
in  the  contract.  Nothing  is  waived,  and  the  note  given  is  for  the 
identical  promise  contained  in  tiie  contract,  and  in  porsnance  of  the 
contract. 

Judgment  reversed,  and  new  trial  granted,  with  costs  and  dia- 
barsem^ts  to  the  appellant  to  abide  the  event.  All  concur. 


KUBIN  T.  MILLER  et  al. 
(City  Court  of  New  York.   Ooieral  Term.   December  18,  1889.) 

Affsait— Recetvbr— Objectionb  hot  Kaissd  Below. 

An  objection  to  the  appearance  of  a  receiver  of  a  party  to  the  proceeA* 
Ing,  prior  to  notice  of  appeal,  cannot  be  flnt  raised  In  the  ^tpellata  cmnrt 
Sake— Liurmro  Time  to  Affxal. 

The  service  of  a  copy  of  an  order  for  Judgment,  without  notice  ot  the 
entry  of  the  original,  is  not  anfficient  to  limit  time  in  which  to  appul; 
61M.T.&-71 
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and  hence  a  notice  of  appeal  served  before  service  (tf  ttie  notloe  of  oitiT 
on  appellant  Is  sufficient 
t,  Samb—Rioht  to  Afpbai^ 

Where  a  judgment  order  required  modification  In  a  material  matter,  and 
more  than  10  days  were  occupied  In  its  cmrectlon.  the  fact  tliat  tbe  cat- 
rected  order  was  made  to  tak«  effect  nunc  jfto  tone  will  not  bar  deteidBiiyi 
right  to  appeal 

Appeal  from  special  teirm. 

Action  by  Isaac  Knbin  against  Miller  Bros.  &  Go.  Judgment  for 
plaintiff.  Motion  to  vacate  the  judgment  by  Alexander  B.  Smith, 
as  receiver  for  defendants,  was  denied.  From  an  order  denying  the 
receiver's  motion  to  compel  acceptance  of  his  notice  of  appeal,  he 
appeals.  Reversed. 

Argoed  before  CONLAN  and  HASOAM/,  JJ. 

Stief^  &  Lauer,  for  appellant. 
Einstein  &  Townsend,  for  respondent. 

CONLAN.  J.  This  is  an  appeal  taken  by  tbe  receiver  of  the 
defendant  from  an  order  denying  the  receiver's  motion  to  acc^  the 
service  of  a  notice  of  appeal  from  an  order  previoosly  entered.  The 
motion  was  made  by  the  receiver  to  vacate  the  judgment  against  the 
defendant,  and,  this  motion  being  denied,  an  order  was  entered,  a 
copy  of  which  was  served  upon  the  attorneys  for  the  receiver.  This 
order  was  subsequently  modified  nunc  pco  tunc  as  of  the  date  of  orig- 
inal entry,  and  the  entry  and  service  of  a  copy  as  modified  were  made 
by  the  attorneys  for  the  receiver;  bat  no  copy,  vith  notice  of  aitxy, 
was  served  upon  the  attorneys  for  the  receiver  by  the  attorn^  of 
the  opposition,  as  it  is  contended  was  necessary  in  order  to  limit 
the  time  to  appeal.  A  notice  of  aiqp«il»  having  been  swred,  was 
returned  as  not  having  been  served  within  the  10  days  fnMn  the 
entry  and  service  of  the  order  which  had  been  modified;  and  the  order 
denyiuf,^  a  motion  to  compel  acceptance  of  soch  notice  of  ai^eal  is 
before  us  for  review  on  the  ground  stated. 

It  will  be  noticed  that  the  appeal  purports  to  be  taken  by  the 
receiver  of  the  defendant,  and  without  having  been  substituted  as  a 
party  defendant,  and  this  is  objected  to.  Tbe  objection  to  the  ap- 
pearance of  the  receiver  in  the  proceeding  prior  to  the  notice  of  ap- 
peal do^  not  appear  to  have  been  taken,  and  Is  first  prea^ted  as 
a  qnestion  for  our  consideration  by  the  respondmt  on  appeal.  ITn- 
•der  the  well-settled  rules  of  practice,  we  do  not  think  this  can  be 
done.  The  only  other  question  in  the  case  is,  was  tbe  notice  of  ap- 
peal which  was  returned  served  in  season? 

In  Livingston  v.  Bailroed  Oo.,  60  Han,  473, 15  N.  T.  Bjxpp.  101,  it 
-was  said: 

"Strict  compliance  *  *  *  Is  required  to  operate  aa  a  llmltatl<m  the 
-time  [to  appeal],  and  so  mnidi  do  the  eoorts  favor  tbe  i^ht  to  appeal,  that 
they  have  gone  great  lengths  tai  npboldlns  tbe  most  technical  obJecUona  to  tbe 
■sufficiency  of  the  papers." 

THie  rule  requires  the  party  to  serve  npon  his  opponent  a  cojpiy  of 
the  order  or  judgment,  with  notice  of  entry  of  the  original,  bdfore 
the  time  in  which  to  appeal  may  be  said  to  begin  to  ran;  and  that 
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this  is  a  condition  precedent,  tliere  cannot  be  the  possibility  of  a 
doubt.  Indeed,  we  know  of  no  case  which  has  Bought  to  vary  or 
change  this  rule.  How,  then,  can  it  be  said  that  the  notice  of  appeal 
was  too  late,  if  this  condition  had  not  been  comf^ed  with?  ^le 
service  of  a  copy  of  the  order  by  the  defendant  party  did  not  change 
it;  and,  if  it  was  intended  that  such  a  step  should  have  been  a  suffi- 
cient compliance,  very  naturally  we  should  have  had  an  adjudica- 
tion to  that  effect.  The  order,  as  originally  made,  was  not  in  ctm- 
dition  to  be  appealed  from,  and  required  modification  in  a  material 
matter;  and  shall  it  foe  said  that,  even  if  a  period  of  more  than  10 
days  had.  been  occupied  in  its  correction,  therefore,  because  the  modi- 
ilying  order  was  to  take  effect  nunc  pro  tunc,  there  was  not  time 
within  which  to  take  an  aK)eal? 

The  appeal  appeara  to  have  been  taken  in  time  from  the  order, 
so  far  as  we  are  able  to  discover  from  the  record  before  ns;  and 
there  must  be  a  reversal  of  the  order  appealed  from,  with  a  direction 
to  the  effect  that  the  notice  of  appeal  so  served  and  returned  was 
served  within  season,  and  that  such  appeal  is  now  pending.  Tra 
dollars  costs  to  the  appellant,  to  abide  the  ev^t. 

HASCAUj,  3.,  concurs. 


KELLAB  T.  SHRADT  et  al. 

<Glty  Court  of  New  York,  General  Term.   December  29.  1800.) 

1.  Costs — On  Dbhukrkr. 

Defendants,  on  their  demurrer  being  mstalned  In  a  common-law  suit, 
where  only  an  Issue  of  law  is  presented  by  the  pleadings,  are  entitled  to 
the  costs  presci-ibed  by  Code  Civ.  Proc.  |  3^1,  as  matter  of  right,  thongh 
plaintiff  sues  as  a  public  official. 
SL  Appeal— Fitou  Denial  of  Costs. 

Defendants,  on  the  sostaintng  of  their  demurrer,  may  appeal  from  so 
much  of  the  order  and  Interlocutory  Judgment  as  denies  them  costs. 

"  Aj^al  from  special  term. 

Action  by  John  W.  Kellar,  as  commissioner,  against  Qeo^ 
Shrady  and  another.  Defendants'  demurrer  was  sustained,  and  fnmi 
so  much  of  the  order  and  interlocutory  Judgment  as  denied  them 
costs,  they  appeal.  Reversed. 

Argued  before  FITZSIMONS,  0.  J.,  and  ODWYEB,  J. 

Xoah  &  Seeley,  for  appellants. 

J.  Whalen,  for  respondent. 

PER  CURIAM.  The  defendants  in  this  instance,  this  being  a  com- 
mon-law suit,  were  entitled  to  costs.  Where  it  is  sustain^  costs 
upon  a  demurrer  are  absolute, — except  where  issues  of  law  and  fact 
are  joined,  and  the  issue  of  fact  remains  undisposed  of,  the  court  has 
no  discretion  upon  the  question  of  awarding  costs.  Section  3232  of 
the  Code.  In  this  case  only  an  issue  of  law  was  presented  by  the 
pleadings,  so  IMt  defendants,  when  tiiieir  demurrer  was  sustained, 
were  entitled  to  the  costs  prescribed  in  section  3261  of  the  Code, 
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em  a  matter  of  right.  They  also  had  the  right  to  appeal  from  bo 
much  of  the  order  and  Interlocutorv  judgment  as  denied  them  costs. 
See  Tallman  t.  Bemhard,  75  Hun,  30,  27  N.  Y.  Supp.  6.  The  fact 
tiiat  idaintiff  snea  as  a  public  official,  in  our  Judgment,  does  not  alter 
the  case. 

That  part  of  the  order  and  intwlocutory  judgment  which  refuses 
the  defendants  costs  is  reversed,  with  |10  costs,  and  disburaementB 
for  printing. 


BLOCH  T.  RBHEL1US. 

(Olty  Oonrt  of  New  York,  General  Term.  December  29,  1800.) 

OtnmAOT^PLBADiHe  ASD  Proof. 

Under  complaint  alleging  due  performance  and  completion  of  written 
contrsct,  without  averment  of  modification  or  excuse  from  performance, 
plaintiff  cannot  prove  omfsslons,  nonperformance,  and  waivers. 

Appeal  from  trial  term. 

Action  by  one  Bloch  against  one  Bemelius.  Judgment  for  plain- 
tiff.   Defendant  appeals.  Reversed. 

Argued  before  FITZSIM0N6,  G.  J.,  and  aDWYEB  and  HAS- 
CALL,  JJ. 

Charles  A.  Wendel,  for  appellant. 
Clemens  J.  Kracht,  for  respondent 

HASCALL,  J.  This  is  an  apx>eal  from  a  judgment  upon  findings 
of  the  trial  term  awarding  foreclosure  of  a  mechanic's  lien.  The 
questions  raised  by  the  appeal  are  as  to  performance  of  a  written 
contract  between  the  parties,  admission  of  testimony  tending  to 
show  modifications  of  agreement,  although  not  pleaded  in  the  com- 
plaint, and  the  value  of  extra  work.  The  allegations  of  the  plaintiff 
are  that  he  in  all  things  duly  performed  and  completed  the  contract 
on  his  part,  and,  witiiout  averment  of  modification  or  excuse  from 
performance,  his  case  is  full  of  evidence  of  omissions,  nonperform- 
ance and  waivers,  none  of  which  are  pleaded,  but  which  he  was  al 
lowed  to  show,  notwithstanding  objection  seasonably  made.  De- 
fendant's rights  seem  well  protected  in  this  regard,  and  under  the 
very  strict  and  imperative  rulings  of  the  appellate  division  and 
court  of  appeals  we  de^  the  conditions  appearing  in  this  record 
require  reversal  of  the  judgment.  Weighed  by  the  usual  methods  of 
determining  the  value  of  testimony,  the  jud^ent  is  contrary  to  the 
weight  of  evidence  such  as  was  properly  admitted;  and  there  are 
proven  so  many  and  s^ons  departures  trom  the  terms  of  the  agree- 
ment— which  we  find  were  material,  and  not  slight  and  trivial,  with- 
out allegation  of  sufficient  justification  therefor— in  the  complain^ 
by  way  of  permission  by  defendant,  her  direction,  or  waiver,  tiiat 
we  need  not  discuss  the  other  question  of  extra  work,  above  sug- 
gested. McEntyre  v.  Tucker,  36  A^.  Div.  63,  56  N.  Y.  Su^  153, 
and  cases  cited. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appelant 
to  abide  the  event.   All  concur. 
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BERNHBIIODE  et  aL  T.  KBUJiBHEB. 
(Cil7  Gonrt  of  New  YOTfe,  Oeneral  Term.  December  27»  18D9.) 

1.  ColTTEtlFT— FaIAE  SwBARIKO. 

A  litigant's  false  swearing  will  jnstl^  a  flndlng  that  he  la  ffollty  of  am* 

tempt  of  court 

2.  Same— FiHB. 

In  an  action  for  plaintiff's  Interest  In  property  that  defendant  had  fraod- 
olentiy  tramferred,  a  fine  Imposed  on  defendant,  of  the  amomit  of  a  Jndf^ 
ment  secured  by  plalntur,  tf^ther  with  the  supplementary  costs,  on  find- 
ing him  gnUty  of  contempt  for  false  swearing.  Is  not  excessive,  where  the 
TSlae  of  the  property  transferred  exceeded  the  judgment 

Appeal  from  special  term. 

Action  bj  Simon  E.  Bemheimer  and  anotlier  against  Daniel  K^- 
leher.  From  a  judgment  finding  defendant  guilty  of  contmpt,  he 
appeals.  Affirmed.    

Argued  before  FTFZSIMONS,  C.  J.,  and  SCHUGHMAN  and 

(VDWYER,  JJ. 

Jj.  W.  Reddington,  for  appellant 
Boee  &  Putzel,  for  respondents. 

PER  CURIAM.  The  false  swearing  of  defendant  justified  the  court 
in  finding  him  guilty  of  contempt  of  court.  Lawrence  v.  Hairing- 
ton,  63  Hun,  195,  17  N.  Y.  Supp.  649;  Bohn  t.  Hatch,  133  N.  T.  69, 
30  N.  E.  659;  In  re  Hopper,  9  Misc.  Bep.  171,  29  N.  Y.  Supp.  715. 
The  fine,  f 938.26,  and  f30  costs,  being  the  amount  of  the  judgment 
and  usual  su^lementary  costs,  was  not  excessive,  because  it  ap- 
pears that  the  value  of  chattels  transferred  by  him  exceeded  that 
sum  by  several  hundred  dollars.  It  does  not  appear  that  said  chat- 
tels were  mortgaged,  although  it  is  intimated  in  some  of  the  affida- 
vits submitted  that  such  is  the  case.  But  no  sworn  statement  ap- 
pears in  the  record  submitted  to  us  that  such  mortgage  was  made. 
We  must  tiierefore  assume  that  at  the  time  of  the  transfer  mentioned 
the  chattels  were  free  and  clear  of  all  incumbrances. 

The  order  must  be  aflBrmed,  with  costs. 


WILLISON  y.  JEWELERS'  &  TRADESMEITS  00. 

(Ofty  Oourt  of  New  Tork,  General  Term.  Deoembn  27.  laOB:) 

L  iNsnBAKOB— AseassMBNT  CoHPANT— Constitution  and  Bt-Lawb — Etidencb. 
Where  the  application  of  plaintiff's  decedent  for  a  policy  In  a  mutual 
assessment  company  ea^ressly  stated  that  the  constitution  and  by-laws 
of  the  company  were  a  part  of  the  polley,  the  deceased  was  chargeable 
with  knowledge  thereof,  and  they  were,  therefore,  admissible  In  an  action 
on  the  policy. 
S.  Samb—  tmb  P0X.1CT  Takes  Eftect. 

Where  an  application  for  Insurance  made  the  company's  constitution 
-  and  by-laws  a  part  of  the  policy,  the  insured  was  bound  by  a  pnnrUdon 
therein  that  policies  did  not  take  effect  until  30  days  after  issuance,  and 
there  can  be  no  recovery  for  death  occurring  before  that  time. 

Appeal  fn>m  trial  term. 


Digitized  by  Google 


Action  by  Margaret  Willison  against  the  Jewelers'  &  Tradesmen's 
Company.  From  a  judgment  for  plaintiff  and  from  an  order  daiying 
new  trial  defendant  appeals.  BeverBed. 

Argued  before  SCHXJCHMAN  and  (yDWYEB,  JJ. 

Ifooney  &  Card,  for  appellant 
Isaac  N.  Miller,  for  respondent 

O'DWYER,  J.  The  constitution  and  by-laws  of  the  defendant 
were  ezcladed  because  not  shown  to  have  been  brought  to  the  at- 
tention of  deceased.  The  policy  itself  provided  that  the  rights 
given  thereby  should  be  subject  to  the  constitution  and  by-laws.  It 
exprraely  made  the  application  a  part  of  the  policy,  and  the  applica- 
tion expressly  made  the  constitution  or  by-laws,  rules,  and  regula- 
tions, a  part  of  the  policy.  The  deceased  signed  the  application,  and 
it  was  his  duty  to  know  its  contents,  and  he  must  be  presumed 
to  have  known  that  the  constitution  and  by-laws  were  a  part  of  the 
policy.  But,  bad  not  this  been  so,  defendant  being  an  assessment 
company,  the  deceased,  as  a  member  of  it,  was  chargeable  with 
knowledge  of  all  its  rules  and  regulations,  and  was  bound  thereby. 
May  V.  Society,  14  Daly,  389.  In  assessment  associations  like  that 
of  defendant  the  constitution  and  by-laws  constitute  part  of  the 
contract,  and  are  to  be  considered  with  the  policy  in  determining 
the  rights  of  the  members  and  the  obligations  of  the  company.  In 
re  Equitable  Reserve  Fund  Life  Ass'n,  131  N.  Y.  369,  30  N.  E.  lU; 
Hellenberg  v.  District  No.  1,  94  N.  Y.  580;  Demings  v.  Supreme 
Lodge,  131  N.  Y.  522,  30  N.  E.  572;  Syucbar  v.  Association  (Com. 
PL)  35  N.  Y.  Supp.  124.  "The  difference  between  a  certificate  of 
memberahip  in  a  beneficial  association  and  a  life  policy  is  tiiat  in 
the  latter  the  rights  of  the  beneficiary  are  fixed  by  the  policy,  while 
in  the  former  they  depend  upon  the  constitution  and  by-laws  of  the 
society."  Numrich  v.  Supreme  Lodge  (City  Ct.  N.  Y.)  3  N.  Y.  Supp. 
552.  Defendant  proved  that  it  was  a  mutual  assessment  association, 
and  this,  in  addition  to  the' reference  in  the  application  to  the  by- 
laws, entitled  defendant  to  their  admission  in  evidence  as  part  of 
13ie  contract  of  insurance.  The  exclusion  of  the  constitution  and 
by-laws  materially  injured  defendant,  because  the  contract  of  in- 
surance expressly  provided  that  the  policy  should  not  be  in  force 
until  30  days  after  it  was  issued,  and  that,  in  the  event  of  death 
prior  thereto,  no  claim  should  be  paid  thereon,  but  only  a  snm  equal 
to  the  premiums  paid  should  be  payable.  Section  2,  art  8,  By-Laws. 
Hie  evidence  conclusively  proved  that  deceased  died  prior  to  the 
expiration  of  such  30  days.  It  was  a  condition  precedent  to  the 
validity  of  the  policy  that  the  insured  should  live  for  30  days  after 
it  was  issued,  and,  he  not  having  done  so,  the  policy  was  of  no  force 
or  effect,  and  no  liability  thereunder  attached  to  the  defendant 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  • 

8CHUOHMAN,  J.,  coacars. 
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PETTY  T.  FISH. 
(Oty  Court  of  New  York,  General  Term.  December  37,  ISOe.) 

SaIA—WaBBABTT— LaKGOAGX— CONaTRDCTION. 

If  tbe  language  used  at  the  time  of  a  sale,  on  a  fair  constmctlon,  !■ 
equivalent  to  an  ondertaklng  on  the  part  of  the  owner  that  the  property 
Is  what  It  la  r^resented  to  be,  it  la  raffldent  to  create  a  wairanty,  without 
the  use  of  -Qm  word  "warrant"  or  "warrantr.** 

Aj^jeal  from  trial  term. 

Action  by  John  P.  Petty  against  John  Fish.  From  a  jadgm^t  in 
favor  of  plaintiff,  and  from  an  order  denying  defendant's  motion  toe 
a  new  trial,  defendant  appeals.  Affirmed.  

Argned  before  FITZSIMONS,  C.  J.,  and  SCBTTCHMAItf,  J. 

August  P.  Wagener,  for  appellant. 
C.  P.  Gk>ddard,  for  re^ndent. 

PEB  CUBIAM.  Ttie  appellant's  point,  that  the  defendant's  motion 
to  dismlBs  the  second  cause  of  action  on  the  ground  that  there  was 
no  guaranty  in  the  written  agreement  of  March  1,  1893,  as  to  the 
liabilities  of  the  firm  of  Howden  &  Fish,  should  have  been  granted, 
is  not  well  taken.  The  rule  of  law  is  that,  in  order  to  constitute  a 
warranty,  it  is  not  necessary  that  a  vendor  should  use  the  word 
"warranty"  or  "warrant."  If  the  language  used  at  the  time  of  the 
sale,  upon  a  fair  construction,  amounts  or  is  equivalent  to  an  under- 
taking on  the  part  of  the  owner  that  the  property  is  what  it  is  repte- 
Rented  to  be,  this  is  sufficient  to  create  a  warranty.  Jones  v.  Mayer, 
16  Misc.  Bep.  688,  38  N.  T.  Supp.  801;  Udell  v.  Safarian,  19  Misc. 
Bep.  644,  43  K.  Y.  Supp.  1092;  Canning  Co.  v.  Metzger,  118  N.  T. 
265,  23  N,  E.  372. 

We  do  not  think  that  there  was  any  mistake  made  by  the  trial 
judge  in  allowing  the  witnesses  to  testify  from  memoranda  made  by 
them.    Bee  Howard  v.  McDonough,  77  N.  Y.  592. 

We  have  examined  all  the  various  exceptions,  and  do  not  think 
that  any  one  of  them  presents  reversible  error.  We  think  that  the 
plaintiff  substantially  proved  his  two  causes  of  action.  The  defend- 
ant  and  his  witnesses  by  their  testimony  have  not  created  a  single 
conflict  of  evidence. 

Judgment  and  order  appealed  from  affirmed,  with  costs  and  dis- 
bursements. 


MOOBB  v.  BERNSTEIN. 

(Cit7  Cbnrt  of  New  York,  General  Term.   December  27.  1889.) 

Masteb  akd  Sbbtant— Evidbncb. 

Where  It  was  alleged  that  plaintiff  was  Injiffed  throngh  the  negUgenoa 
of  defendant's  servant  In  driving  defendant's  wagon,  It  was  error  to 
exclude  evidence  showing  for  whom  the  alleged  servant  worked  or  was 
driving  the  wagon  when  the  Injury  occurred,  and  what  his  relation  to 
defendant  was,  as  the  same  tended  to  sbow  a  contention  by  defendant 
that  the  driver  of  ttie  wagon  was  In  pursuit  of  a  callhig  Independent  of 
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defttDdant,  and  was  not  under  defendant's  oontzol,  although  deCendaat 
owned  the  wagon. 

Appeal  from  trial  term. 

Action  by  Andrew  Moore  against  Samael  Benutebi.  From  a  Judg- 
ment for  plaintiff  and  an  order  denying  a  motion  for  new  trial  de- 
fendant ai^)eal8.  Beversed. 

Argned  before  FITZSQIONS,  O.  J.,  and  O^DWYEB,  J. 

Feny  D.  Trailord,  for  ai^idlant. 
Jo«eph  L  Green,  for  respondent. 

(KDWYER,  J.  The  plaintiff,  in  hia  complaint,  alleged  that  the 
wagon  and  horaes  which  caused  the  injury  "were  the  property  of  the 
d^endant,  and  in  charge  and  managed  by  his  agent  or  agents  and 
servant  or  servants,  and  that  be  was  injnred  by  the  carelessness  and 
negligence  of  the  defendant,  his  agent  or  servant*'  Ihe  defendant, 
Samuel  Bernstein,  was  not  person^ly  negligent,  and  cannot  be  held 
responsible  for  the  plaintiff's  injury  unless  the  driver  of  the  wagon 
was  bis  agent  or  servant.  Upon  the  trial  the  plaintiff  offered  no  evi* 
dence  whatever  to  show  that  the  driver  of  the  wagon  was  emjdoyed 
1^  the  defendant,  excepting  only  the  statements  of  certain  witnesses 
that  the  wagon  in  question  had  the  name  of  S.  Bernstein  and  an  ad- 
dress npon  it.  The  driver  of  the  wagon,  when  called  as  a  witness  for 
the  defendant,  testified  that  the  horses  and  wagon  were  owned  by 
the  defendant;  that  he  was  selling  seltzer  water  at  the  time  toe  him- 
self; and  thffa,  upon  b^ng  asked  the  question  wheth«  he  was  in  tiie 
defendant's  employ,  answered,  "No,  sir."  Upon  motion  of  plaintiffs 
counsel  this  answer  was  stricken  out  as  a  conclnsion,  but  over  the  ex- 
ception of  the  defendant.  Th.e  witness  was  then  asked,  among  others, 
the  following  questions,  and,  apon  the  plaintifTs  objection  to  each, 
the  answer  was  excluded: 

"Q.  Did  jon  do  sny  work  for  S.  Bernstein,  the  defendant  In  this  case?  Q. 
Were  you  driving  this  wagon  for  Mr.  Bernstein,  or  in  yonr  own  baslnessT  Q. 
Were  you  driving  this  wagon,  at  the  time  ot  the  accident,  for  Mr.  BematelnT 
Q.  For  whom  were  yon  driving  the  wagon?  Q.  Will  joa  describe  your  zela^ 
tions  with  the  defendant,  S.  Bernstein,  In  this  case?" 

The  plaintiff  having  asserted  in  his  complaint  that  the  driver  of  the 
wagon  was  a  servant  of  the  defendant,  and  the  d^endant  having  de> 

nied  that  allegation,  the  driver  of  the  wag(»i  should  have  beffli  al- 
lowed to  testify  as  to  just  what  his  relation  with  the  defendant  was. 
All  the  testimony  objected  to  tended  to  establish  the  defendant's 
contention  that  the  driver  of  the  wagon  was  in  the  pmrsoit  of  an 
Independent  calling,  or  that  the  driver  was  not  nnder  ihe  contnd  and 
direction  of  the  defendant.  Its  exclusion  was  error. 
The  court  charged: 

"There  vnu  a  qnestion  as^  about  whether  ttM  driver  sold  seltser  water,  and 
whether  he  was  In  business  for  himself,  and  all  that  sort  of  thing,  but  not  for  a 
ringle  Instance  was  the  question  asked,  'Did  yon  drive  fliese  horses  and  mgon 
for  Bernstein?* " 

By  referring  to  the  questions  above  quoted  from  the  record,  it  will 
be  seen  that  the  driver  was  asked  this  very  qoestion,  and  hence  the 
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court  fell  into  the  error  of  mistaking  an  important  fact  that  had  oc- 
curred upon  the  trial. 

For  the  errors  pointed  out,  the  judgment  and  order  appealed  trom 
moat  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  a^llant 
to  abide  the  event 

FITZBDfONS,  G.  J.,  concurs. 


FRASBB  T.  ALPHA  GOMBINBD  HBATING  ft  LIGHXINO  MFG.  00. 
(aty  Court  of  New  York.  General  Term.  December  27.  1899.) 

1.  OiTT  CouBTS— Generai,  Tkbu— Rbakguiisiit. 

Rule  4  of  the  supreme  court  proTldes  that  motions  for  reai^ument  shall 
be  heard  only  ou  Dotlce  to  the  adverse  party  at  the  next  succeeding  term 
after  the  decision,  and  nile  S  of  the  appellate  division  provides  that  mo- 
tions for  new  trial  upon  a  case  and  exceptions  shall  be  placed  on  a  pre- 
ferred calendar,  which  shall  be  called  and  disposed  of  at  a  special  term. 
Code  Ctr.  Proc.  S  ^23,  makes  such  rules  applicable  to  the  city  court  ffeM^ 
that  a  motion  for  reargument  on  appeal  In  the  city  court  must  be  made  to 
the  general  term  at  no  later  period  than  the  next  succeeding  term  after 
the  decision. 

2.  OiTT  Courts — Afpbal  and  Error— Honon  for  Nkw  Trial. 

Where  an  appeal  was  talcen  from  a  judgment  and  an  order  denying  a 
motion  for  a  new  trial  in  May,  and  no  motion  for  new  trial  was  filed  or 
denied  nntll  the  following  September,  at  a  special  term,  when  the  Judge, 
who  tried  the  ease  on  a  settled  case,  denied  the  motion  "with  the  same 
force  and  effect  as  If  a  motion  for  a  new  trial  on  the  same  grounds  had 
been  made  on  the  minutes  at  the  clom  of  the  trial,  and  denied,"  the 
appeal  will  be  dismissed,  as  such  motion  for  new  trial  was  not  made  on 
the  minutes  at  the  same  term,  as  required  by  Code,  |  999. 
&  Bakb. 

Where  an  appeal  was  taken  from  a  judgment  and  order  of  the  city  court 
denyli^  a  motion  for  a  new  trial,  and  notice  thereof  given,  but  the 
motion  was  not  filed  until  afterwards,  the  evidence  cannot  be  reviewed, 
since  Code  Civ.  Proc.  §  1002,  prohibits  the  special  term  from  passing  on  a 
motion  for  a  nei>v  trial  Involving  the  decision  of  a  finding  of  fact,  unless 
such  notice  Is  given  before  the  expiration  of  the  time  in  which  an  appeal 
can  be  taken  trom  the  Judgment 

Appeal  from  special  term. 

Action  by  Peter  Fraaer  against  the  Alpha  Combined  Heating  & 
lighting  Manufacturing  Company.  From  an  order  of  the  city  court 
at  special  term  denying  defendant's  motion  for  a  reargument  of  an 
appeal  which  had  been  previously  dismissed  (34  K.  Y.  Supp.  1087), 
defendant  appeals,  and  moves  tor  reargument  of  the  appeal.  Be- 
argument  denied. 

Argued  before  FITZ3IM0KS,  C  J.,  and  SCHUCmtAN  and 
ODWYER,  JJ. 

William  Sutphen,  for  appellant. 
J.  Baldwin  Hands,  for  respondent. 

SCHUCHMAN,  J.  On  May  10, 1898,  judgment  was  entered  in  this 
action  on  a  verdict  rendered  by  a  jury  in  favor  of  plaintiffl  and 
against  the  defendant.   On  May  17th  defendant  served  a  notice  of 
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appeal,  appe«ling  from  said  judgment  and  from  the  ord»  denying 
the  motion  for  a  new  trial.  But  no  such  order  was  then  in  existence, 
and  no  motion  for  a  new  trial  had  then  been  made,  and  was  not 
made  until  September  17,  1898,  upon  which  an  order  was  made  on 
September  23,  1S98,  at  the  special  term,  by  the  judge,  who  had  tried 
Hie  case  on  a  case  as  settled,  denying  the  motion  "with  the  same 
fwce  and  effect  am  if  a  motion  for  a  new  trial  on  the  same  gromidB 
had  been  made  on  the  minntes  at  the  close  of  the  trial,  and  de- 
nied." .  On  December  9,  1898,  judgment  of  affirmance  was  entered, 
pursuant  to  the  general  term  opinion  (reported  25  Misc.  Bep.  422, 
54  N.  Y.  Supp.  1087),  by  which  it  appears  that  no  point  whatever 
made  by  appellant  had  been  overlooked.  On  March  3,  1899,  de- 
fendant made  a  motion,  returnable  before  a  justice  of  this  court 
(naming  him)  sitting  at  special  term  on  March  6,  1899,  for  rearga- 
ment  of  the  ai^al  decided  in  December  pFevions  (on  the  groood 
that  t&e  general  term  nuide  an  error  in  assuming  that  no  appeal 
had  been  taken  from  the  order  of  September  23,  1898,  denying  de- 
fendant's motion  for  a  new  trial),  upon  which  an  order  was  made  on 
May  22,  1899,  denying  it,  and  from  this  order  the  present  app^  is 
taken. 

Motions  for  a  reargument  of  an  appeal  must  be  made  to  the  gen- 
eral term  at  the  next  succeeding  term  after  the  decision.  Role  4, 
Sup.  Ct.,  relating  to  appeals  to  &e  appellate  term  from  this  conrt; 
rule  8,  App.  Dir.  These  rules  arc  made  applicable  to  the  ci^  court 
by  section  323  of  the  Code.  Ifordlinger  v.  Levine  (Com.  FX.)  18  K. 
T.  Supp.  953. 

Order  appealed  from  is  affirmed,  with  costs  and  disbursements. 

As  to  the  motion  for  reargument  of  the  appeal,  which  is  now  asked 
for  in  the  notice  of  appeal  from  the  said  order,  and  which  is  made 
to  the  general  term,  we  answer  that  no  question  decisive  of  the 
case,  and  which  was  presented  on  the  argument  of  the  ai^ieal,  has 
been  overlooked,  nor  has  our  attention  been  called  to  a  controlling 
decision  with  which  our  decision  is  inconsistent.  Hand  v.  Bog^s, 
16  Misc.  Bep.  364,  38  N.  T.  Supp.  2;  Ernst  v.  Wire  Works  Co,  21 
Misc.  Bep.  6S,  46  K.  Y.  Supp.  918.  The  motion  for  a  new  trial  was 
made  at  a  special  tenn,  on  a  case  as  settled,  pursuant  to  secti(Hi 
1002  of  the  Code.  What  reason  or  power  had  the  special  term  jna- 
tice  to  order  a  denial  of  this  motion  "with  the  same  force  and  effect 
as  if  a  motion  for  a  new  trial  on  the  same  grounds  had  been  made 
on  the  minutes  at  the  close  of  the  trial,  and  denied,"  as  he  did  in 
the  order  of  September  23,  1898?  None  whatever.  It  was  not  a 
motion  for  a  new  trial  on  the  minutes,  pursuant  to  secticm  999  of 
the  Code.  There  is  no  notice  of  ai^>eal  from  this  order  of  September 
2&t  1898,  denying  the  motion  for  a  new  trial,  in  the  appeal  book,  and 
none  is  in  existence;  therefore,  even  if  a  reargument  was  granted, 
the  evidence  could  not  be  reviewed  on  the  facts.  Hub  motion  for 
reargument  is  made  11  months  after  the  decision  of  the  appeal. 

Motion  denied,  with  |10  costs. 

FITZSIMONS,  0.  J.,  and  CDWTEB,  J.,  concnr. 
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ABBB,  Appellant.  T.  ABBB,  Respondent. 
(Supreme  Court,  Appellate  DiviBion,  Second  De- 
I^artment.  December  12,  1899.)  Action  by 
Richard  F.  Abbe  againat  Max  F.  Abbe.  No 
opioioQ.  Interlocutory  judfjment  reveraedf  and 
judgiaent  directed  for  plaintiff  on  demurrer, 
with  costs,  with  leave  to  defendant  to  with- 
draw demurrer  and  answer  within  20  days,  on 
paytn«it  of  the  costs  and  of  this  appeal.  De- 
cided on  argament. 


ADRIAN,  Respondent,  t.  ADRIAN.  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  November  22,  1899.) 
Action  by  John  Adrian  against  Rosina  Adrian. 
No  ojrittion.  Motion  nanted,  and  order  settled 
and  filed  with  the  clerk. 

AMERICAN  DISTRIBUTING  COy  Re- 
spondent, V.  NASSAU  SHOW-CASE  CO..  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  November  28,  1899.)  Ac- 
tion by  the  American  DistribntinK  Company 
against  the  Nassau  Sbow-Oase  Compftny,  a  cor- 
poration. No  opinion.  Judgment  of  the  munic- 
ipal court  affirmed,  with  costs,  on  opinion  in 
Dodge  Mfg.  Oo.  T.  Nassau  Show-Oase  Co.  (de- 
dded  herewith)  61  N.  Y.  Snpp.  111. 

APPLEBY  T.  SEWARDS  et  al.  (Supreme 
Court,  Appellate  Division.  First  Department. 
NoTember  17,  1899.)  Action  by  Lorimer  G. 
Appleby,  trustee,  etc.,  against  Sophia  Sewards 
ana  otters.    No  opinion.    Motion  denied. 

APPLEBY  T.  SEWARDS.  (Supreme  Court, 
Appellate  Division,  First  Department.  Decem- 
ber 15,  1899.)  Action  by  Lorimer  G.  Appleby 
a^inst  8<^^  Sewards.  No  opbiion.  Motion 
granted,  on  payment  of  9^0  costs  of  motion. 

ARTHUR  T.  KINNEY.  (Soiweme  Court,  Ap- 
pellate Divisioo,  Fourth  Department.  Decem- 
ber 6,  1899J  Action  by  Alfred  Arthur  againat 
MelTin  D.  Kinney.  No  opinion,  Ordn  affirm- 
ed, with  $10  coats  and  disbursements. 


ARWXXE,  Respondent,  v.  WELLS  et  al..  Ap- 
pellants. (Supmne  Court,  Apellate  Division, 
Fourth  Department.  June,  lew.)  Action  by 
Aaron  M.  Arwine  against  Julia  M.  Wells  and 
Albert  Wells.  No  o^nion.  Judgment  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellants to  abide  the  event 


ASHOFF,  Respondent,  t.  BARNES,  Appel- 
lant (City  Oonrt  of  New  York,  General  Term. 
December  2ft,  1899.)  Action  by  George  Ashoff 
against  Olirer  W,  Barnes.  From  a  judgment 
for  i»laintiir,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  Affirmed.  C^rk  Bdl, 


for  aiqwllant  Lewis  H.  Freedman,  for  reqiQnd- 

ent. 

PER  CURIAM.  Judgment  and  orcler  appeal- 
ed  from  affirmed,  with  costs. 


In  re  ATKINSON.  (Supreme  Court,  Appe- 
late Division,  Third  Department  November  15, 
1899.)  In  the  matter  of  the  appUcation  of  J. 
William  Atkinson.  No  opinion.  Order  affirm- 
ed, with  f  10  costs  and  disborsements.  See  09  N. 
Y.  Supp.  792. 

AUSTIN,  Appellant  t.  HICKOK,  Respond- 
ent (Si>preme  Court.  Appellate  Division. 
Fourth  Department  June.  1809.)  Action  by 
James  C.  Austin  against  Elizabeth  B.  Hickok. 
No  opinion.  Judgment  modified,  aa  stated  in  an 
order  settled  and  filed  with  the  clerk. 

BAGLEY  T.  CONSOLIDATED  ICE  CO. 
(Supreme  Oonrt,  Appellate  Divisitm,  First  De* 
partment  November  2i,  1889.)  Action  by 
Cornelius  Bagl^  against  the  Owsolidated  Ice 
Company.  No  oidnion.  Motion  denied. 

BAKER.  Respondent,  v.  BR(X)KLYX,  Q.  C. 
&  S.  R.  CO.,  Appellant  (Supreme  C^ourt,  Ap- 
pellnte  Division,  Second  Department.  Decem- 
ber 19.  1809.)  Action  by  Samuel  Baker,  an  in- 
fant, ir>y  Isaac  Baker,  his  guardian  ad  litem, 
against  the  Brooklyn,  Queens  County  &  Sabnr- 
ban  Railroad  O^npany.  No  oplnira.  Judgment 
and  order  unanimously  affirmed,  with  costs. 


BALL,  Respondent  v.  JOHNSON.  Appellant 
(Supreme  Oourt,  AM»ellate  Division,  Fourth  De- 
partment December  20,  1899.)  Action  by  Shir- 
ley B.  Ball  against  Margaretta  S.  Johnson.  No 
o^niOD.  Jnd^nent  affirmed,  with  costs. 

BANNIN  T.  GOLDBERG.  (Supreme  Court, 
Appellate  Dlvlrion,  First  Department  Novem- 
ber 17.  1899J  Action  by  Midiael  B.  Bannin 
against  E.  Townsend  Gtoldberg.  No  opinion. 
Motion  granted. 

BARBER,  Respondent,  v.  WHBBLER,  Ap- 
pellant (SuiM*eme  Court,  Appellate  Division. 
Fourth  Department.  December  6,  1899.)  Ac- 
tion bj  Henry  A.  Barber  against  Henry  L. 
Wheeler,  as  snrviving  administrator,  etc.  No 
oi^nion.  Judgment  affirmed,  with  crats. 


BARNEY  &  SMITH  CAR  OO.,  Respondent 
V.  SYRACUSE  RAPID-TRANSIT  RY.  CO.  et 
al..  Appellants.  SAME,  Aivellant,  t.  FLINT 
et  al.,  Aewondents.  (Supreme  Court,  A[^llnte 
Division,  Fourth  Department.  December  29, 
1899.)  Actions  by  the  Barney  &  Smith  Oar 
Company  against  the  Syracnse  Rapid-Transit 
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CBTUECH  OP  ST.  STANISLAUS  v.  ALLGE- 
MEINB  VERBIN.  (Supreme  Coart,  AK>eilate 
Division,  First  Department.  December  15, 
18B0.)  Action  by  the  CJhureh  of  SL  Stanidlaas 
araiDst  the  AllgemelDe  Verein.  No  opinion. 
Motion  granted,  upon  payment  ot  |10  costs,  and, 
in  case  the  defendant  withdraws  its  appeal,  all 
costs  and  disbursementB  of  said  aweal  to  be 
paid,  and  a  cwsent  given  to  cancel  rnxdertaking 
on  atv^al. 


CLARK  et  a).,  Bespondents,  r.  SCHWARZ- 
WABLDER  et  al.,  AppeUants.  OSnimme  Court, 
Aivellate  DiTislon.  first  Department  Decem- 
ber 8.  1890.)  Action  by  Frederick  C.  Clark 
and  others  against  William  O.  Schwarzwaelder 
and  others  to  enforce  en  alleged  personal  liability 
of  defendants  aa  directors  of  a  corporation. 
Judgment  for  plaintiffs,  and  defendants  appeal. 
Reversed.  Alniet  R.  Latson,  for  appellants.  D. 
M.  Porter,  for  respondents. 

INC^RAHAM,  J  This  case  presents  the  same 
question  as  was  prespnted  in  tne  case  of  Upter- 

rve  V.  Schwarzwaelder  (decided  herewith)  61 
Y.  Supp.  623;  and,  for  the  reasons  stated  in 
'  the  opinion  in  that  case,  the  judgment  appealed 
from  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  tlte  appellants  to  abide  the  event 
VAN  BRUNT,  P.  J.,  concnrs.  MCLAUGH- 
LIN. J.,  concixs  in  result  PATTERSON  and 
O'BRIEN,  JJ.,  dissent. 


OLOKBT  INTERNATIONAL  RUBBER 
CLOTHING  &  GENERAL  SUPPLY  CO.  (So- 
preme  CJourt,  Appellate  Division,  First  Depart- 
ment. December  22,  1809.)  Action  by  Kate 
Clokey,  administratrix,  against  the  Interna- 
tioDBl  RaU>er  Clothing  &  General  Snpt^y  C<hq- 
pany.  No  opinion.  Motion  granted,  with  $10 
costs. 


OOHFN.  Respondents,  v.  COHEN.  Appellant. 
(Supreme  Oonrt  Appellate  Division,  Second  De- 
partment November  21,  1809.)  Action  by 
Bamett  Cohen  against  Rosa  Cohen.  No  (pinion. 
Judgment  modified,  by  striking  thwefrom  the 
award  ot  costs,  and,  as  modified,  affirmed,  with- 
out costs. 

CONLON  V.  STARBUCK  et  al.  (Snpreme 
Conrt,  Appellate  Division,  First  Department. 
December  22,  18990  Action  by  Owen  P.  Con- 
Ion  against  James  L.  Starbiick  and  others.  No 
<9inion.  Motion  granted,  with  $10  costs. 

COOK  T.  PERSONS  et  al.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  No- 
vember 22,  1899.J  Action  by  Pierre  F.  Cook,  as 
trustee,  etc..  against  Henry  H.  Persons  and  oth- 
ers, as  receiversi  «te.  No  opiniwL  Motion  de> 
□led.  with  $10  costs. 

OOOK,  Respondent  v.  WHITE,  Appellant 
(OONROY  et  al.,  Respwidents.)  (Supreme 
Court  Atq;>el1ate  Division,  Second  Department. 
November  28,  1899.)  Action  by  Sarah  Cook 
against  Joseph  White,  James  Conroy,  and  otJi- 
ers.  No  opinion.  Guardian  ad  litem  allowed 
his  taxable  costs  and  disbursements  on  ajHwal. 
It  is  beyond  the  power  of  the  court  to  allow 


more  than  this.  See  In  re  Robinson.  40  Add. 
Dir.  30,  57  N.  T.  Snpp.  S23.  afflrmed  in  160  X 
Y.  448,  65  N.  B.  4. 


CORBETT,  Appellant  t.  CLASON.  Bcsp'^cl- 
ent.  (Supreme  Court  Appellate  XHvisioo.  Sec- 
ond Department  December  5,  1809.)  Action  l? 
Robert  Corbett  against  Augusta  Ciason. 

PER  CURIAM.  Upon  the  undisputed  proof, 
as  appears  by  the  record,  the  defendant  adm::- 
ted  an  indebtedness  to  Lhe  plaintiff  in  the  ess 
of  $10.  Plaintiff  was  therefore  entitled  to  re- 
cover this  amount  and  for  this  x«aBon  the  judg- 
ment of  the  mnnidpal  conrt  is  reversed,  asi  i 
new  trial  ordered  in  the  First  district;  costs  to 
abide  the  event 

OOSTELLO,  Appellant  v.  C7ITY  OF  NEW 
YORK  et  aJ-i  Responden(8.  (Supreme  Coori 
Appellate  Division,  Second  Department. 
cember  5,  1899.)  Action  by  Mary  Costellrx  ii 
administratrix,  etc.,  against  the  city  of  New 
York  and  another.  No  opinion.  Judgment  os- 
animously  affirmed,  with  costs,  on  arsnment. 

CRANDALL,  Respondent  v.  PHCENIX 
INS.  CO.,  Amellant.  (Su[weme  Coart,  Appel- 
late Division,  Third  Department.  NoTembK  21. 
18900  Action  by  Halsey  D.  CnmdaU  a^inat 
the  Phceniz  Insurance  Ouopany.  No  opmiot:. 
Order  affirmed,  with  $10  coats  and  disborse- 
ments. 

CRANE  T.  VAN  DEBVEER.  OSupreme 
Coart  AK>dlate  IMviaion,  Third  Depaitment. 
December  12,  1809.)  Action  by  Elizabeth 
Qrane  against  Harriette  Van  Derveer.  No  o|iia- 
ion.  Order  and  judgment  amended,  by  stdkins 
out  provisitms  as  to  restitution,  and  bar  znovidiDC 
that  the  justice's  iudcment  be  afflnneo,  bat  witk- 
ont  restitution.  Motion  for  reargament,  «r  ftir 
leave  to  go  to  the  court  of  appeals,  denied.  See 
60  N.  T.  Snpp.  Km. 

C7RICIIT0N,  Appellant  t.  SMITH.  Re- 
spondent. (Supreme  Court  Appellate  IHvisio!!. 
Fourth  Department.  November  22,  1S99.)  Ac- 
tion by  Annie  Crichton,  as  receiver,  etc,  a&ains: 
Harriet  E.  Smith.  No  oiHnion.  Judgment 
finned,  with  costs.  All  concur,  except  McLEN- 
NAN,  J.,  not  voting. 

CROOKS  et  al.,  Reapondenta,  v.  RUMBUU^ 
Appellant.  (Si^>reme  Court  Appellate  IKvisiOD. 
Third  D««rtment  November  15,  lS90.t  A> 
tioD  by  George  W.  Crooks  and  others  against 
Frederick  G.  Rnmbull.  No  opinion.  Jadgm^: 
affirmed,  with  costs. 

DAILEY,  Respondent  CITY  OF  NEW 
YORK,  Appellant  (four  cases).  (Supreme  Omit. 
Appellate  iMvision,  Second  Department.  No- 
vember 28,  1880.)  Poor  acttons  hj  John  L 
Dailey  against  the  dty  of  New  Yorit.  No  ODin- 
im.  Jodgment  afflimed,  on  argument,  with 
costs. 

DAILE3Y,  Reroondent  v.  FEINTON.  AmH- 
lant.  (Supreme  Court  Amrilate  Diriaion.  Sec- 
mid  Department  December       18M;)  Aetioa 
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by  Blizabeth  A.  Dallcgr  asBlntt  Helen  M.  Fen- 
ton.        (^Di<Hi.  Order  aflSrmed,  br  default, 

ft'ith  costs,  on  argument. 

DALTON,  Respondent,  t.  DALTON  et  al.. 
Appellants.  (Supreme  Coart,  Ai^ellate  Division, 
Second  Department.  November  21,  1809.)  Ac- 
:ioa  by  Annie  B.  Dalton  asaiust  George  W.  Dal- 
ton  and  another.  No  omnion.  Motion  to  set 
aside  affirmance  by  default  granted,  on  payment 
within  two  days  of  $10  costs,  and  cause  placed 
at  foot  of  calendar  for  argument  peremptorily. 


DALY.  Respondent,  t.  STATEN  ISI/AND 
ELECTRIC  RY.  CO.,  Appellant.  (Supreme 
Oourt,  Appellate  Division,  First  Department. 
-November  17,  1809J  Action  by  James  C.  Daly 
against  the  Staten  Island  Electric  Railway  Cou- 
paay.  U.  K.  Daris.  for  appellant,  a  G.  F. 
Wahle.  for  respondent.  No  (^nion.  Judgment 
ind  order  affirmed,  with  costs. 

DAVIS.  EeBpondentrv.  MARVINB.  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
TUrd  Department  May,  l&JG.)  Action  by 
George  B.  Daris,  as  adnunistrator,  etc.,  against 
George  E.  Marvine.  No  opinion.  Motion  to  cor- 
rect wder,  as  proposed  ij^  order  submitted, 
iraQted. 

DAVIS  T.  UNITED  PORTABLE  HOIST- 
ING ENGINEERS  et  ul.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
17, 1809.)  Action  by  Benjamin  P.  Davis  against 
tlie  United  Portable  Hoisting  En^neers  and 
other*.  No  Munion.  Motion  granted,  with  $10 
(wta.  See  51  N.  Y.  Snpp.  180. 


PSB  CURIAM.  Motion  tor  reargoment 
granted.  Dedaiou  hitberto  rendered  vacated, 
and  in  lieu  thereof  It  is  ordered  tliat  the  order 
ai^aled  from  be  modified,  so  as  to  make  the 
conditicHiB  of  the  bond  the  aame  as  those  pre- 
scribed in  the  order  for  the  deposit  of  money, 
to  wit,  to  secure  only  the  pavment  of  costs 
which  may  be  awarded  on  appeal;  and,  aa  modi- 
fied, order  affirmed,  without  coats  of  tUa  appeal 
to  either  party. 

DE  HIERAP0LI3  v.  REILLY.  (Supreme 
,  Court,  Appellate  Division,   First  Droartmrat. 
i  November  17,  1890.)   Action  by  Emilie  S.  De 
HierapoUs  against  John  B.  ReilTy,  Jr.  No  opdn- 
ion.   Motion  for  leave  to  go  to  court  ot  ttM^ls 
granted.  See  60  N.  Y.  Sapp.  417. 

DEINHART,  Respondent,  t.  ELECTRIO 
LIGHT  &  POWER  CO.  OF  SYRACUSE,  Ap- 
pellant.  ^Supreme  Oourt,  Appellate  Division, 
Fourth  Department.  Jane,  1899.)  Action  by 
Peter  Deinhart,  as  administrator,  etc.,  of  Mar* 
tin  Deinhart,  deceased,  against  the  Electric 
Light  &  Power  0>mpauy  of  Syracuse,  implead- 
cd  with  the  city  of  Syracuse. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event,  unless  the 
plaintiff  stipulates  to  reduce  the  damages  to  $3,- 
000.  If  soch  Btipulatltm  shall  be  given,  the 
judgment  and  order,  as  so  modified,  are  affirm- 
ed, without  costs  of  this  sppad  to  either  party. 


DAY.  AppeUant,  v.  FISH,  Resnondent.  (Su- 
iweme  Court,  Appellate  Division,  Third  Depart- 
ment. December  6^  1809.)  Action  by  William 
J.  Day  against  A.  Perry  Fish.  No  opinion. 
Jodgment  of  the  county  court  affirmed,  with 
costs. 

DAYTON  v.  BANGS  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 24,  1899.)  Action  by  Herbert  W.  Dayton 
against  Edwin  D.  Bangs  and  another.  No  t^rin- 
ion.  Motion  denied,  with  $10  costs. 


DEDRICK,  Respondent,  v.  VILLAGE  OF 
CORINTH,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Third  Department.  November  15, 
1809.)  Action  by  Levi  B.  Dedrick  against  the 
Tillage  of  Ooritwi.  Mo  Ofunioa.  Order  afflcm- 
cd.  wiUi  costs. 

DEERING  T.  REILLY.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  December 
15.  1809.)  Acti<m  by  James  A.  Deering  against 
mUiam  J.  Rdlly.  No  opinion.  Motion  granted, 
with  $10  coeta. 

DEGRAW,  AppeUant,  r.  ERIE  RY.  00..  Re- 
stKMtdent.  (Supreme  Cmirt,  Appellate  Diviaion, 
SiecoDd  Department  Decembo'  19,  1899.)  Ac- 
tion by  Wilson  Defraw,  by  Oilbert  D^jaw.  hia 
nuirdian  ad  Utem,  scslnst  the  Brie  Railway 
Company. 


DEMARY  et  al..  Appellants,  SHERMAN, 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  D^rtment.  December  6,  1899.) 
Action  1^  Andrew  J.  Demaiy  and  others  against 
Tillie  T.  Sherman.  No  opamon.  Older  affirmed, 
with  $10  coats  and  disbunffiments. 

DIETCH,  Respondent,  t.  FORD,  Appellant. 
(Supreme  C^urt,  Appellate  Division,  Second  De- 
partment. December  6,  18B0J[  Action  by  Ha^ 
tie  Dietch  against  Clara  Ford.  No  opinion. 
Judgment  of  the  municipal  court  affirmed,  with 
costs,  on  argument. 

D.  M.  KOEHLER  &  SONS  CO..  AnpeUant, 
V.  BOYLAN  et  al..  Respondents.  (Suprone 
Court,  Ai^ellate  Division,  First  Department. 
November  24,  1899.)  Action  by  the  D.  M. 
Koehler  &  Sons  Company  against  Frank  Boylan 
and  others.  A.  O.  W^,  for  appellant  D.  F. 
AyreiL  ttx  reapondents.  No  oMiuon.  Order  af- 
finnea,  with  $10  costs  and  disbursements. 

DRIFFILI^  Appellant,  v.  OOWLBS.  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Fourth  Department  June,  1899.)  Action  by 
Gerrie  B.  Driffltt  agaiuat  Horace  N.  Gowles.  Mo 
opinion.  Judgmoit  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the 
event 

DUOAN.  Respondent  t.  HAYES,  Appelant 
(Supreme  Court.  Ai^llate  Division,  Inrst  De- 

Sartment.  Novemtwr  17,  1899.)  Action  br 
fibu  J.  Dugan  against  Dennis  H.  Hayea.  A.  S. 
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Etkoa,  for  appelknt  G.  W.  Smith,  for  reqwnd- 
eoL  No  oplmoii.  jodgment  and  order  affirmed, 
with  costs. 

In  re  DU  MAHAUT.  (Supreme  Court,  Appel- 
late DiTision,  First  Department  November  17, 
ISOBO  In  the  matter  of  Adolidie  N.  I>a  Ma- 
bant.  No  i^iiliiton.  Caiarges  dismiased. 

DUSENBUBT  et  al.,  Reepondeuts,  t.  Me- 
TAMMANY,  Appellant.  (Supreme  Court,  Ai>- 
peUate  Division,  Second  D^artment.  Novem- 
ber 28,  1899.)  Action  to  George  Daswibury 
and  another  against  Jwn  McTammany.  No 
oididon.  Order  affirmed,  on  argoment,  with  910 
coats  and  diaborsements. 

BATON.  Respondent,  t.  MOBSB  CO..  Amel- 
lant.  (Supreme  Owrt,  Appellate  Division,  Sec- 
tmd  DecBTtment.  November  21,  1899.)  Action 
Ira  T.  Eaton  against  the  Morse  Company. 
No  opinion.  Motion  for  stay  granted,  with  leave 
to  respondent  to  move  on  five  days'  notice  to  va- 
cate stay  in  case  of  any  delay  in  prosecuting  the 
Illinois  appeal.   Order  to  be  settled  on  notice. 

BATON,  Respondent,  v.  MORSE  00.,  Ap- 
pellant. (8i^H%me  Court,  Appellate  Division, 
Second  Department.  November  28,  1899^  Ac- 
tion br  Ira  T.  Eaton  against  the  Morse  Compa- 
ny, No  oi^nion.   Order  settled. 

EAU  CLAIRE  NAT.  BANK  et  al.,  R»pond- 
ents,  T.  GERMAIN,  Appellant.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
June,  1899.)  Action  by  the  Eau  Qaire  Natirai- 
al  Bank  and  Seth  Fish  against  George  F.  Gei^ 
mmip.    No  oinnion.    Judgment  affirmed,  with 

GOBtl. 

BLLBRY  et  al..  Appellants,  PERSONS  et 
al.,  Respondents.  (Supreme  Court,  Ai^llate  Di- 
vision, Fourth  Department.  December  29, 
1899.)  Action  by  Joseph  E.  Ellery  and  another 
ai^net  Henry  H.  Persons  and  another,  as  re- 
ceivers, etc.  No  opinion.  Judgment  afflrmcd, 
with  costs.  All  concur,  except  HARDIN,  P.  J., 
not  Toting. 

BMFIRE  CITT  MARBLE  CO.  t.  STAND- 
ARD STRUOTDRE  CO.  (City  Court  of  New 
Tork,  General  Term.  November  16,  1899.)  Ac- 
tion the  Empire  City  Marble  Compaq  against 
the  Standard  Structure  Ck>mpany.  From  an 
Mder  entered  therein  an  appeal  is  taken.  Af- 
firmed. John  O.  Wait  tor  awellant  Byram  L. 
Winters,  for  respondent. 

PER  CURIAM.  Order  appealed  from  affirm- 
ed, with  costs. 


EMPIRE  COAL  CO.,  Respondent,  v. 
BURNS,  Appellant.  (Supreme  Court  Appellate 
DiTision,  Fourth  Department.  June,  1899.y  Ac- 
tion by  the  Elmpire  Coal  Oompany  against  Thom- 
as S.  Bums.  No  opinion.  Judgment  affirmed, 
with  costs. 

In  re  EVELINE.  (Supreme  Court,  Appellate 
DtTision,   Tliird   Department.  November  15, 


1899.)  In  the  matter  of  die  andlcatlao  of  Jam 

B.  Eveline.  No  (^nion.  Oraer  affinned.  viti 

$10  costs  and  disbursements. 


FALLON,      Respondent     t.  KUBE 

WOOLEN-MILL    CO.,    Appellant.  (Soj  

(?ourt  Atvellate  Division,  Inird  DevartnMvL 
December  6,  1809.)  Action  to  Stepfaen  A.  Fal- 
lon against  the  Egberts  Woolen-Mill  Ctnapa^. 
No  opinion.  Judgment  affirmed,  wiUi  oasts. 


EGBERTS 


FERRIS  et  al.,  Appellants,  FBRBIS.  Re- 
spondent. (Supreme  Court,  Appditate  IHviskic. 
Second  Department.  December  1%  ISUK.i  A.- 
tion  by  William  Ferris  and  anotiier,  as  adnu>- 
istrators,  etc.,  against  Eugene  Ferrik  Jr„  iwii- 
vidually  and  as  executor  of  Eugene  Fenia,  c>- 
ceased.  No  <^^od.  Order  afflmiedl,  with  tli> 
costs  and  disburaemnits. 

FISH'S  EDDY  CHEMICAL  CO.,  Respood- 
ent,  V.  TOMPKINS  et  al.,  Apprilants.  (Sc- 
preme  Oourt,  Appellate  Division.  Third  Oeparc- 
ment.  November  15.  1899.)  Actioo  by  tW 
Fish's  Eddy  Cbemicat  Con^anr  against  Fred 
TMnpldna  and  othen.  No  (^mion.  JodgnKK 
affirmed,  with  coats. 

FLOYD,  Respondent  v.  SMITH,  ApprilaaS. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. November  21,  1S99.)  Action  to  Ben- 
jamin G.  Floyd  against  Frederick  Smttii.  No 
opinion.  Judgment  of  the  municipal  court  afflns- 
ed,  with  coata,  on  opinion  in  Kantio  t.  Arm- 
strong (decided  herewith),  60  N.  Y.  Sapp.  9T0. 

FOWI-ER,  Reepondent,  v.  BUFFALO  FUR- 
NACE CO.,  AppeUant.  (Supreme  Court.  Atpet- 
late  Diviaion.  Fourth  Depdrtmeot.  June,  IsWf.t 
Action  by  Bertia  V.  Fowler,  as  administratrix, 
etc.,  against  the  ButEalo  Furnace  Company.  x» 
opinicm.  Motion  for  reargiunent  denied.  Motioa 
toe  leave  to  appeal  to  the  court  of  aweals  de- 
nied, with  $10  costs.   See  58  N.  Y.  Snpp.  223- 

FRASER,  Respondent,  v.  AMABILE  et  aU 
Appellants.  (City  0>urt  of  New  York.  GenenJ 
Term.  December  27,  18»9.)  Action  Pt-r« 
Fraser  against  Felix  Amabile  and  a&ocbtrr. 
From  a  judgment  for  plaintiff,  and  from  an  oriier 
denymg  a  new  trial,  def«idants  appamL.  Affinn- 
ed. mlliam  Sulphen,  for  appeUants.  J.  Bald- 
win Hands,  for  reapondent 

PER  CURIAM.  Judgment  and  order  affnt 
ed  fnnn  affirmed,  with  costs. 


GALLAGHER,  Anpellant,  t.  mCYANT  el 
at..  Respondents.  Osupreme  Ooart.  Appelate 
Division,  Second  Department  December 
1899.)  Action  by  Felix  Gallagher  against  Wl- 
liam  C.  Bryant  and  others.  No  opinion.  Aw^i- 
catitA  for  leave  to  appeal  to  the  eoart  of  a» 
peala  granted.  See  60  N.  Y.  Supp.  M. 

In  re  GEORGI.  (Supreme  Court  Ain^ellate 
Division,  First  Department  Decinnwr  15, 
1899.)  In  the  matt«  of  Otto  H.  Georsi.  No 
oidnion.   Motion  denied,  with  $10  costs. 

GERMAN    NATI  OP  LTTTLZ 

ROCK,  R^wndent,  v.  GEER  et  aL,  AppeUaats. 
(Supreme  Cnurt  Appellate  Divivan,  F»t  De- 


Digitized  by  Google 


partment  Nor  ember  24,  1899.)  Action  hj  the 
Gennan  Nntional  Bank  of  Little  Bock  againBt 
Ulirer  L.  Greer,  James  C.  HatchiosoD,  and  an- 
other, on  drafts  drawn,  peyaUe  to  plaintilTB  or- 
icT.  on  defendants,  and  accepted  oy  the  latter. 
From  a  judgment  for  plaintiff  d^ndant  James 
C.  Hutchinson  appeals.  Afflimed.  Alexander 
S.  Bacon,  for  appellant.  Tbomas  fitch,  for  re- 
spondent. 

FEB  OURIAM.  The  judgment  In  this  action 
must  be  affirmed,  nnder  tiie  role  laid  down  in 
the  case  of  Bank  t.  Pierce.  137  N.  Y.  444,  88 
N.  E.  557,  20  L.  R.  A.  335.  The  Jodgment  is 
therefore  affirmed,  with  coats. 


In  re  GIBBONS.  (Supreme  Court,  Appellate 
Division.  First  DeiMirtment.  December  8, 
18^.)  In  the  matter  of  Thomas  F.  Gibbons. 
No  opinion.   Ref  ereDX^e  (n^ered. 

GIFFORD  V.  CLAPP.  (Snprenie  Oourt,  Ap- 
peflate  XHTision,  First  Department.  December 
22,  1890^   Action  ^  Crocker  Oiffwd  against 


Knixht  L.  da 
See  60  N.  Y. 


p.  856. 


opUUon.  Motion  denied. 


GILBERT  et  al.  v.  WABBEN  et  al.  (Su- 
preme Court,  Appellate  DirisioQ,  First  Depart- 
ment NoTember  17,  1899.)  Action  hj  Alex- 
ander Gilbert  and  others  against  Charles  War- 
ren and  others.  No  opinion.  Motion  d«ied, 
with  ¥10  costs.  See  46  K.  Y.  Snup.  488,  and  W 
N.  Y.  Supp.  466.  ^^^^ 

GILLESPIE,  Respondent,  t.  LIDGERWOOD 
ilFG.  CO.,  Appellant  (Sai»«me  Court,  Appel- 
late DiTision.  Second  Department  June,  1890.) 
Action  bT  Charles  Gillespie,  an  infant,  br  Mich- 
ael Gillespie,  bis  guardian  ad  liton,  against  the 
Lidgerwood  Menofacturlog  Oompanj'.  Jndg- 
ment  and  order  reversed,  and  new  trialgranted; 
«wtB  to  aWde  the  event.  Opinion  HATCH. 
J.  AU  concur,  except  BARTT^TTr,  J.,  who 
concors  in  resnlt  Opinion  withheld  from  pub- 
lication by  order  ot  HATCH,  J. 


GLEASON,  Respondent  r.  YOUNG,  Appel- 
lant (Supreme  Court  Appellate  IMvision,  Firat 
Deportment.  December  lo,  1809.)  Action  by 
Patrick  OlcBson  against  Augustus  F.  Young. 
E.  L.  Richards,  for  appellant.  B.  M.  Welch,  for 
rpRpondcnt.  No  opimon.  Judgment  and  order 
affirmed,  with  costs. 

GOLDSMITH,    Appellant,   v.    SACHS,  Be- 
Epondent.    (Supreme   Oiurt    Appellate  Term, 
i  Derember  28.  1809.)   Action  by  Isaiah  Gold- 
I  mith  affninst  PhiMii  Sachs.   From  a  judgment 
fnr  <iefendant  plaintifE  appeals.  Affirmed.  Otto 
'  H.  Uroege,  for  appellant  Jacob  B.  Engel,  for 
respondent. 

PER  CUBIAM.  The  disputed  questions  of 

fact — whether  the  note  was  transferred  to  the 
plaintiff  before  or  after  maturity,  and  whether 
niiy  consideration  passed  between  the  origiual 
Tarties — were  resolved  against  the  plaintiff,  and 
the  record  presents  nothing  for  ow  consideration 
v'lrniDting  interference  with  the  judgment 
Judgment  affirmed,  with  costs  to  Ksptmdent. 
61  N.Y.S.-72 


GOODWIN  T.  GODDINGTON.  (Supreme 
Court,  Appellate  Dlvlaim,  First  Department 
December  15,  1899J  Action  by  Matilda  E.  C. 
Goodwhi  against  Gilbert  S.  Ooddington.  No 
opinion.  Hie  moving  papers  mnst  show  appear- 
ances for  the  parties  to  the  actl<»i,  aiid  the  or- 
der must  redte  such  appeaiancea. 


GRAVBS,  Appellant  POND,  Bespondent 
(Snpreme  Court,  Appellate  Division,  niird  De- 
partment. Novemiwr  15,  Action  by  Min- 
nie (X  GrsTCB  against  Byron  Pond,  as  execute, 
etc.  No  opinlooL  Judgment  afflnned,  wltb 
costs. 


In  re  GRIFFIN'S  WILL.  (Supreme  Coort, 
Appellate  Division,  nird  Department.  Decem- 
ber 6,  1899.)  In  the  matter  of  proving  the  last 
will  and  testament  of  William  Griffin.  No  opin- 
ion. Motion  granted,  by  allowing  one  bill  of 
costs  to  special  guardian,  payable  out  of  the  es- 
tate. See  61  N.  Y.  Suwi.  638. 


GROSSMAN,  Bespondent,  t.  AMERICAN 
FIRE  INS.  CX>.,  Appellant  (Snpreme  Court, 
Appellate  DIvIflIra,  Fourth  Department.  De- 
cember 29,  1890.)  Action  br  Edward  A.  Gross- 
man against  the  American  Fire  Insurance  Com- 
pany. No  opinion.  Judgment  and  order  affirm- 
ed, with  costs.  All  concur,  except  ADAMS,  J., 
who  dissents. 

In  re  HAPF.  (Supreme  CoOTt,  Appellate  Di- 
vision, Second  Department.  December  19, 
1899.)  In  the  matter  of  the  application  of  Har- 
ry P.  Haff  to  lay  out  a  hi^way  (Monell  nvHine) 
in  the  town  of  Islip,  in  the  county  of  Suffolk, 
and  the  assessment  of  damages  therefor.  No 
(pinion.  Order  of  the  ooon^  court  of  Suffolk 
county  confirmed. 

HAGER,  Respondent  r.  NBAL,  Appellant 
(Supreme  Court  Appellate  Dlvlrion.  Fourth  De- 
partment December  6, 1809.)  ActioD  by  Maria 
M.  Hager  against  Solomon  Neal.  No  oplnirau 
Jtidgment  affirmed,  with  costs. 

HAMILTON,  Respondent  v.  FOURTH  ES- 
TATE CO.,  Appellant  (Supreme  Oourt,  Appel- 
late Division,  First  Department.  November  17, 
18990  Action  by  William  H.  Hamilton  against 
the  Fourth  Estate  Company.  H.  H.  Walker,  for 
appellant  T.  Allison,  for  reqiondent  No  opin- 
ion. Judgment  afBrmed,  with  costs.  See  66  N. 
Y.  Supp.%6. 

EUMILTON  et  al.,  Respondents,  r.  VIL- 
LAGE OF  0WIX30,  Appellant  (Supreme 
Court  Appellate  Division,  Third  Department. 
November  15,  1899.)  Action  by  Joel  A.  Hamil- 
t<»i  and  Delphos  A.  King  against  the  village  of 
Owego.  No  opinicm.  Motion  denied,  with  910 
costs.  All  concur,  escept  PARKER,  F.  J.,  not 
voting.   See  GO  N.  Y.  Sum>.  103. 

HABDEE,  Respondent,  v.  YATTS,  Appelant 
(Snpreme  Court,  Appellate  IHriidon,  Third  De- 
partment November  15, 1899^  Action  by  Wil- 
liam OL  Hardee  against  Frederick  Yatts.  No 
oiHnlon.  Judgment  affirmed,  with  costs. 
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HA.RNED  T.  SIBOBI'-COOPER  CO.  (So- 
imme  Coart.  Aivellate  tMridoa,  Viwt  Depart- 
ment. Oecnnber  22,  1899.)  AetiMi  bj  Katha- 
rine A.  Harned  icaiiut  the  Siegel-Cooiter  Oom- 
vanj.  No  opinion.  Motion  granted*  with  flO 
coeti. 

HARRINGTON,  Appellant,  v.  OITT  OP 
BROOKLYN,  Rpcpondeiit.  (Supreme  Coart, 
Appellate  Division,  Second  Department.  No- 
Tember  21,  IStK).)  Action  hj  laura  Harringtcm 
against  the  City  of  Brooklyn.  No  otdnioo.  Or- 
der reTcrsed,  on  argument,  with  costs  to  abide 
the  event. 

HARRISON,  Appellant,  v.  EIGABROADT, 
Respondent.  (Suprpme  Ooort,  Appellate  Divi- 
sion. Fourtli  Department.  November  28,  1899.) 
Action  by  Charles  E.  Harrison.  Jr.,  an  tnfanL 
br  diaries  E.  Harrison,  Sr..  his  suardlan  ad 
litem,  Bftainst  Frank  E:igabroadt.  No  o^nion. 
Jodgment  and  order  affirmed,  with  costs. 

In  re  HEALEY.  (Supreme  Court,  Appellate 
Divifion.    First    Department.    November  17, 

1889.  )  In  the  matter  of  Eugene  H.  Healer. 
Xo  o^ntOQ.  Charges  sostaiiud. 

HEDLEY.  Appellant,  t.  MALONET.  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Second  Dcoartmrat.  December  5,  1899J  Ac- 
tion by  Robo^^  Hedtey  against  Michael  J.  Ma- 
loney.  No  opinion.  Judgment  of  the  mnniclpal 
court  affirmed,  with  costs,  on  argument. 

HEIR,  RespoDde^  ^7  lOWN  OF  BIG 
FLATS,  Appellant.  (Supreme  Oonrt,  Antellate 
Dirislon.    Fourth    Department.   Decembipr  6, 

1890.  )  A<>fion  by  John  Heib  against  the  town 
of  BifT  Flats.  No  opinion.  Order  reversed, 
without  costs  to  either  party,  and  motion  grant- 
ed, with  $10  costs  to  abide  ihe  event. 

IIENESY  V.  GOLDBERG.   (Supreme  Court, 
Apix'llate  Division,  First  Department.  Novem- 
ber  17.    1800.)  Action  by  (jlara  A.  Henesy 
ajgoinst  Emannel  T.  Goldberg.  No  opinioo.  Mo- 
-  tion  granted,  with  $10  costs. 


convslled  to  decide  this  motion  apaa  the  contra- 
dictory statemrati  in  the  affldafita  nibndtted. 
In  riew  of  the  pnUication  in  the  Law  Jonmal, 
it  is  apparent  that  the  statement,  made  by  the 
managing  clerk,  that  the  case  was  not  on  the 
calendar,  is  not  true:  but,  of  oonrse,  it  was  not 
lotentlcaiaJly  fiilse,  Tlie  order  amealed  fnxn  is 
reversed,  without  costs  or  d&bnrsementa  to 
dthar  party. 
O'DWYER,  J.,  concurs. 

HIGGINS,  Appell^TrT.  NASSAU  BLEG- 
TRIO  B.  CO.,  Itespondrat.  (Supreme  Coart. 
Ajipellate  Division,  Second  Department.  No- 
vember 28,  1890j  Action  by  William  H.  Big- 
gins against  the  Nassau  Electric  Railroad  Com- 
pany. No  Ofunicm.  Judgment  rerersed,  on  argu- 
ment and  new  trial  granted;  costa  to  abide  the 
event. 


HILBR,  Appellant,  ».  EMBURY  et  al.^  Re- 
spondents. (Supreme  Oonrt,  Awellate  I>ivision, 
Fourth  Department.  June,  1899.)  Action  by 
Jerome  Hiler  apiinst  Josiah  H.  Embury  and  an- 
other. No  opinion.  Judgment  and  order  re- 
versed, and  a  new  trial  ordered,  with  casta  to 
the  a^llant  to  alride  the  event. 


HERTZBEIin.  Appellniit.  v.  BAYER  et  al., 
■  Respondents.  (City  Court  of  New  York,  Gen- 
eral Term.  January  3,  19(XM  Action  by  Hugo 
Hertzberg  against  William  Bayer  and  another. 
From  an  order  strildng  the  case  from  the  cal- 
endar, plaintiff  appeals.  Reversrd.  William  W. 
M.  ^leer,  for  appellant.  Van  Schaick  &  Nor- 
ton, for  respcmdents. 

FITZSOIONS.  C.  J.  In  view  of  the  affldavit 
submitted  by  plaintiffs  attorney,  sworn  to  in 
person,  we  think  that  the  order  awealed  from 
i^hould  not  have  been  granted.  In  the  affidavit 
it  appears  that  in  April  last  this  action  appear- 
ed upon  the  day  calendar.  It  also  appears  upon 
.plaintiff's  brief,  submitted  upon  this  appeal,  tnat 
at  was  marked  "Reserved"  generally.  The  Law 
Journal  and  judge's  calendar  of  April  6,  1899, 
sustain  this  statement  The  clerk's  certificate 
as  to  whether  the  case  was  on  the  general  cal- 
endar was  not  obtained  by  either  plaintiff's  or 
defendants*  atttmeya.  If  this  had  been  done, 
the  special  term  justice  would  not  have  been 


HOHENSTEIN,  Appellant,  v.  APOLLO  IN- 
CANDESCENT GASLIGHT  CO..  Respondent. 
(City  Court  of  New  York,  General  Term.  De- 
cember 27,  1899.)  Action  by  Hu«)  Hohensteiu 
against  the  Apollo  Incandescent  Gaslight  Com- 
pany. From  a  judgment  for  defendant,  plaintiff 
appeals.  AfDrmed.  Felix  Jellenic,  tar  appdlant. 
Benjanain  Veit,  for  respondent. 

PER  CURIAM.  Plaintiff's  Exhibit  A,  we 
think,  was  not  a  complete  contract.  It  was 
simply  an  order  or  memorandum,  acknowledging 
the  receipt  of  an  order  for  the  goods  therein 
mentioned,  with  the  quantity  and  price  thereof, 
but  cannot  be  said  to  contain  all  the  conditions 
and  agreements  made  at  the  time  of  aale.  It 
was,  therefore,  proper  to  allow  part  of  the  testi- 
mony tending  to  prove  the  contract  of  sale  ma«1e 
between  the  parties.  Brigg  v.  Hilton.  9&  N.  Y. 
517,  3  N.  E.  Bl.  We  find  no  error,  and  judg- 
ment must  be  affirmed,  with  costs. 

HOPKINS,  Respondent,  T.  RATHBUN.  Ap- 
pellant. (Supreme  Court,  Appelate  Division, 
Third  Department.  November  21,  1899.)  Ac- 
tion by  Frank  Hopkins  against  Sarah  A.  Rath- 
btm.  No  opinion.  Order  rerersed,  with  (10  costs 
and  disbursements,  and  motioo  denied,  with  $10 
costs,  on  the  antbority  of  Abbott  v.  GorUn.  22 
App.  Div.  5M,  48  M.  Y.  Snpp.  103.  See  69  N. 
Y.  Snpp.  1089.   

HOBGAN,  Respondent,  v.  SCHITLTHEIS 
FT.  OEORGB  CASINO,  Appellant.  (Citt  Court 
of  New  York,  General  T^rm.  December  27. 
1899.)  Action  by  William  G.  Horgao  against 
the  Schultheis  Ft.  George  Cisino.  Erom  a  judg- 
ment for  plaintiff,  defendant  appeals.  Affirmed. 
Lewis  &  Stoddard,  for  appellant  Charies  W. 
Dayton,  for  respondent. 

PER  CURIAM,  rbt  rental  valne  of  the  toob 
rented  to  defendant  by_plalntiff  waa  a  gnestioa 
of  fact  for  the  joir.  The  verdict  In  pfilntiff's 
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KELL^,  Appelliint.  t.  PREaiDBNT.  BTC., 
or  DEI^WARE  &  H.  CANAL  CO..  Be- 
■pondeiit.  (Supreme  Court,  Appellnte  DiviBion, 
Third  Uepartment.  December  6,  1890.)  Actioi] 
b7  Bllen  Kelly,  as  adminiatratriz.  etc.,  against 
the  preskimt.  managers,  aod  compaay  of  the 
Delaware  &  HudBon  Caual  Compaoy.  No  opio- 
loD.  Jadsmeat  affirmed,  with  corti. 

KENNEDY,  Responded  v.  PRIEDBRICHS 
et  al.,  Appellants.  (Supreme  Court,  Appellate 
DiTiaLoD,  Fourth  Department.  November  22, 
1800.)  Action  br  William  J.  Kennedy  exainat 
John  J.  Friederlcba  and  otbera.  No  opmion. 
Judgment  and  order  sfflrmed,  with  coaU.  All 
concur,  except  McLBNNAN  and  SMITH.  JJ., 
-who  disaent. 


KENNEDY  T.  MAYOR,  ETC..  OF  CITY  OF 
NEW  YORK.  (Supreme  Oourt.  Appellate  Di- 
Tlsfon,  First  Department.  December  8,  1800.) 
Action  by  Tbomae  Kennedy  against  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New 
York.  No  opinion.  Motion  denied,  with  |10 
costs.    See  54  N.  Y.  Supp.  261. 

KERN  V.  LEHIGH  VAL.  B.  CO.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
November  21.  1800.)  Action  by  John  C.  Kern, 
as  administrator,  against  the  Lehigh  Valley  Rall- 
fxmd  Company.   No  opinion.   Motion  granted. 

KKSSETJIOCK,  Respondent,  v.  ROBESON 
CUTLKBY  CO.,  Appellant  (Supreme  Conrt, 
Appeliatf>  Diviiiion,  Fourth  Department  No- 
vember 28,  1800.)  Action  by  Philip  Kesselhock 
against  the  Robeson  Cutlery  Company.  No  opin- 
ion. Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  granted,  with  flO  costs 
to  abide  the  event.  Hmi»  that  the  canw  of  ac- 
tion arose  in  Wyoming  county. 


KINNEY,  Respondent,  v.  WELLER  et  al., 
Appellants.  (Supreme  Court  Appellate  Division, 
Second  Department.  December  5,  1899.)  Ac- 
tion by  Josei^  R.  Kinney  against  William  J. 
Weller  and  another.  No  oi^nion.  Application  to 
compel  justice  to  make  further  return  denied, 
without  costs.  Appellants  may  discoDtinne  ap- 
peal, without  costs. 

KLEIN,  Respondent  t.  METROPOLITAN 
BT.  BY.  CO.,  Appelant  (City  Court  of  New 
York,  General  Term.  December  27,  1899.)  Ac- 
tion hy  Joseph  Klein  against  the  Metropolitan 
Street-Railway  Company.  From  a  Jadgment  for 
plaintiff,  def«idant  appeals.  Affirmed.  Henry 
A.  Bolnnson,  for  appellant  Horwiti  &  Samaela, 
for  respondnt 

PBB  CUBIAM.  Judgment  and  order  aroeal- 
ed  from  affirmed,  with  costs. 


KOLB  V.  DAVIS.  (Supreme  Conrt,  Appellate 
Division,  First  Department.  November  17, 
1890.)  Action  by  Rosalie  Kolb  against  Lena 
Davis.  No  opinion.  Motion  granted,  with  $10 
coats. 


KRALL  T.  (3ITY  OF  NEW  YORK.  (Sn- 
pr«ne  Court,  Appellate  Division,  First  Depart- 


ment. December  8,  1890.)  Action  by  (Proline 
Krall  against  the  city  of  New  York.  No  opin- 
ion. Motion  denied,  with  $10  costs.  See  OO 
N.  Y.  Sapp.  061. 

LANGER.  Respondent  GROSS  et  al.,  ^p- 
Mltanta.  (City  Court  of  New  York,  General 
Term,  December  29,  1800.)  Action  by  Ida 
Langer  against  Max  Groas  and  another.  From 
a  Judgment  entered  open  B  verdict  In  favor  of 
the  puintifF,  and  from  an  ordar  denying  a  mo- 
tion for  a  new  trial,  defendants  a^al.  Afflrxii- 
ed.  Louis  Levy,  for  appellants.  Vorhana  & 
Fisher,  for  respondent. 

PER  CURIAM.  Judgment  and  order  Bp{>c>al- 
ed  from  affirmed,  with  costs. 


IiAVEIXE,  Respondent  SYRACtTSES 
RAPID-TRANSIT  BY.  CO..  Appellant.  iSii- 
preme  Court,  Appellate  Division,  Fourth  Depart- 
ment November  22.  1890.)  Action  by  Joha 
Lavelle  against  the  Syracuse  Raidd-lYaoidt  Rail- 
way Oompany.  No  vjplaion.  Jadgment  and  or- 
der affirmed,  with  costs. 

LAWLER.  Respondent  t.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
June,  1SU9.)  Action  by  Michael  J.  I^wler 
against  the  New  York  Cfentral  &  Hndscm  River 
Railroad  Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event.  Held,  that  the 
instructions  of  the  trial  court  to  the  jory  upon 
the  Question  of  damages  were  calculated  to  mis- 
lead the  Jur7,  and  that  the  verdict  is  excessive. 
^^^^= 

LEMON,  Respondent,  t.  SMITH  et  al..  Ap- 
pellants (two  cases).  (Supreme  Oourt  Appellar** 
Division,  Tbird  Department.  December  12. 
1899.)  Actions  by  J.  Samuel  Lemon,  as  ad- 
ministrator, etc.,  against  Arthur  J.  Smith  anJ 
another,  as  executors,  etc.  No  o[rfuion.  Order 
affirmed,  with  $10  coste  and  dlsbnraements.  See 
47  N.  t.  Supp.  158.   I 

LBNDOWSKI.  Respondent  SYRACUSE  I 
RAPID-TRANSIT  BY.  CO.,  AppeUant  (f5ii-  1 
preme  Court,  Appellate  Division,  Fourth  De-  | 
partment.  June,  1890.)  Action  by  Gottlieb  ' 
Lendowski  against  the  Syracuse  Rapid-Transit 
Railway  Company.  No  opinion.  Jnagment  and 
order  affirmed,  vnth  costs. 

LIGHTFOOT.  Respondent  r.  LIGHTFOOT 
et  aL,   Respondents    (CHILTON,    Appellant  i. 
(Snpreme  Ourt,  Appellate  Djviaion,  lliird  I>e- 
partment.   December  6,  1809.)   Action  by  Jamos 
Lightfoot,  individually  and  as  administrator,  etc.. 
against  John  H.    Ijghtfoot   and   others,  and 
Ernest  G.  Chilton,  referee.    No  opinion.    Order  ' 
modified  by  adding  $10  to  the  fees  of  the  ref-  , 
eree,  and  striking  out  $10  costs  of  motion  below, 
and,  as  so  modlfled,  affirmed. 


LONG,  Appellant  t.  LEHIGH  VAL.  R.  CO.. 
Re^Kindetft.  (Supreme  Court,  Appellate  Di^- 
sioD,  Third  Department  November  15,  lS9d.> 
Action  by  Kate  Long,  as  administratrix  ea^ 


isainst  tbe  Lehigh  Valley  Railroad  CompaDj. 

opinloD.  JudsmoDt  and  order  affirmed,  with 
costs. 


In  re  LTMAN.  (Supreme  Court,  Appellate 
DivisiOQ,  Third  Department.  NoTember  21, 
ISyO.)  In  the  matter  of  the  petition  of  Henry 
H.  Lyman,  state  commisstoner  of  excise,  for  an 
order  revokinj;  and  canceling  liquor  tax  cer- 
tificate No.  27.008,  issued  to  M.  A.  Sutherland. 
No  opiDioD.  Motion  denied,  with  costs,  without 
|H«Jndtce  to  an  application  by  the  respondeat  to 
correct  errors  in  the  case  served. 

LYMAN  v.  BRUCKBR  et  al.  (Supreme 
Court,  Appellate  LHTision,  Fourth  Department. 
June,  1809.)  Action  by  Henry  H.  Lyman,  as 
state  commi8^n»  of  excise  of  the  state  of  New 
York,  against  Ernst  Brucker  and  another.  No 
opinion.  Defendant's  exceiitioiiB  overruled,  and 
motion  for  a  new  trial  denied,  with  costs,  and 
Judgment  ordered  for  the  plaintiff  on  the  verdict, 
with  costs.  AU  concur,  exc^  ADAMS,  J.,  not 
Toting. 

McCOBB.  Appellant,  t.  CHRISTIANSEN, 
Respondent.  (Supreme  Court,  Appellate  Dlviaion, 
First  Department.  December  8.  ISiHl.)  Action 
br  Ada  McCobb  against  Simon  Christiansen.  F. 
Bien,  for  appellant.  A.  Ooldfarb,  for  respond- 
eat. No  o|>inlon.  Order  aftlrmed.with  $10  costs 
and  disbursements.   See  69  N.  Y.  Snpp.  3<^. 

McCDE,  Hespondent,  t.  MONROE  (X)UNTY, 
Api>ellant.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  December  6,  1809.)  Ac- 
tion hy  Frank  McQie  against  the  county  of  Mon- 
roe.  No  <niinlon.  Motion  to  amend  the  order 
denied,  withont  costs. 


McEVOY,  Appellant,  v.  COLER,  Respondent. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment December  15,  1889.)  Action  by 
Thomas  McEvoy  against  Bird  S.  Colcr.  comp- 
troller, etc.  R.  Foster,  for  appellant.  T.  Con- 
noly,  for  respondent.  No  opinion.  Order  modi- 
fied, by  adding  thereto  the  words,  "without  prej- 
udice to  tbe  right  of  the  petitioner  to  brine  any 
action  he  may  be  advised,  and,  aa  modified,  af- 
Gmied,  with  $10  costs  and  disbursements. 

McGRATH,  Respondent,  v.  WEILLER,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
Second  Department.  November  28,  1899.)  Ac- 
tinn  by  Hiomas  M.  McGrath  against  Hermann 
Weillor. 

PER  CURIAM.  Order  affirmed,  on  argument, 
with  $10  costs  and  dlsbarnements.  and  witn  leave 
to  apply  at  npecial  terra  for  a  modification  of  the 
order  appealed  from.  Riving  the  defendant,  if  he 
so  elect,  leave  to  deposit  the  hooks  containing 
the  accounts  refen-ed  to  in  said  order  with  the 
derk  of  tbe  count}'  of  Kings,  instead  of  fnmish- 
Ine  >wom  copies  of  said  accounts. 

McKEAN  T.  TRA'^^EN'S  NAT.  BANK. 
(Supreme  Court,  Appellate  Division,  first  De- 

Kftment.  December  15,  1889.)  Action  1^ 
■rnard  S.  McKean  against  the  Tradesmen's 
National  Bank.  No  o^nioo.  Motion  granted, 
«lth  $10  costs. 


McKINLET,  Respondent,  t.  MILLS,  Appel- 
lant. (Supreme  Oourt,  Appellate  Division, 
Fourth  Department.  November  28,  1899.)  Ac- 
tion by  James  McKinley  against  Chester  D. 
Mills,  as  treasurer,  etc.  No  opinion.  Interlocu- 
tory judgment  affirmed,  with  costs. 


McNALLT,  Respondent.  T.  METROPOLI- 
TAN ST.  RY.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Term.  December  28,  1899.)  Action 
by  Catherine  McNally  against  the  Metropolitan 
Street-Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed.  Henry 
A.  Robinson,  for  appellant  John  C.  RoblnBcm, 
for  respondent. 

PER  CURIAM.  Jadgmoit  affirmed,  with 
costs.  

LEVENTRITT,  J.,  takes  no  part 

In  re  MacNULTY.  (Supreme  Court  Apellate 
Division^  Second  Department.  December  6, 
1899.)  In  the  matter  of  the  application  of  Alex- 
ander C.  MacNulty  to  practice  aa  an  attorney 
and  counselor  at  law.  No  opinion.  AK>lication 
granted. 

MADDEN  T.  EQUITABLE  LIFE  ASSUR. 
SOO,  (Supreme  Court,  Appellate  DIviwon.  First 
Department.  December  22,  1899.)  Action  by 
William  J.  Madden  against  the  Eouttable  Life 
Assurance  Society.  No  opinion.  Motion  grant- 
ed, with  $10  costs. 

MAGAR,  Appellant  v.  HAMMOND  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divis- 
ion, Second  Department.  November  28,  1899.) 
Action  by  Frank  L.  Magar  against  Stoddard 
Hammond  and  Edward  Tompkins.  No  opinion. 
Order  reversed,  with  $10  costs  and  disburse 
ments  to  abide  the  event  of  the  action,  and  mo- 
tion denied. 


?bIAGNOm,  Remondent,  v.  MAURBBt  Ap- 
pellant. (Supreme  E3ourt,  Appellate  Division, 
Second  Department.  December  19,  1889.)  Ac- 
tion Raffuele  Magnotti  against  Aurora  Maur- 
er.  No  opinion.  Application  granted,  on  the  au- 
thority of  Christian  Feigenspan  v.  O'Brien  (de- 
cided December  12,  1889)  61  N.  Y.  Supp.  1133. 


MALLIN,  Respondent,  t.  METROPOLITAN 
ST.  RY.  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  November 
17,  1899.)  Action  by  John  Mnllin  against  the 
Metropolitan  Street-Railway  Company.  C.  F. 
Brown,  for  appellant.  J.  M.  Fisk,  for  respond- 
ent. No  opinion.  Judgment  and  order  affirmed, 
with  costs. 


MARSULLO,  Respondent,  v.  METROPOLI- 
TAN ST.  RY.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division.  1<  irst  Department.  Decem- 
ber 22,  1899.)  Action  by  Mary  Marsullo,  as 
administratrix,  against  the  Metropolitan  Street- 
Railway  Comitany.  C.  F.  Brown,  for  appellant. 
0.  G.  F.  Wahle,  for  respondent  No  ophiion. 
Judgment  affirmed,  with  costs. 


MARTIN,  Appellant  t.  BEEDE.  Re^ndent 
(Snpreme  Oourt  Appellate  Division,  Third  D»' 


partment.  November  15,  1809.)  Action  by  Rob- 
ert E.  Martin  agHlnst  Orlando  Beede.  No  opin- 
ion. Judgment  affirmed,  with  costs. 


MASURY  V.  MASURY.  (Supreme  Court,  Ap- 
pellate DiTiBioD,  First  Department.  December 
l6,  1899.)  Action  b_^  Helen  F.  Maaury  against 
John  M.  Masary.  No  opinion.  Motion  granted, 
with  f  10  costs. 

In  re  MATTHEWS.  (Supreme  Court.  Appel- 
late  Division,  Second    Department.  November 

21.  1809.)  In  the  matter  of  Joseph  Greene 
Matthews.  No  opinion.  Report  of  referee  con- 
firmed. 

In  re  MAYOR,  ETC..  OF  CITY  OF  NEW 
YORK.  In  re  ELM  ST.  (Supreme  Court,  Ap- 
pellate Division.  First  Department.  December 

22,  18©y.)  In  the  matter  of  the  mayor,  alder- 
men, and  commonalty  of  the  city  of  Now  Yorlt. 
In  the  matter  of  Eliu  street.  G.  L.  Sterlinc.  for 
appellant.  G.  E,  P.  Hownnl,  for  rcsimndent. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 


MEYER  SNIFFBN  CO.  T.  YOUMANS. 
(Supreme  Court,  Appellate  Division.  First  De- 
oartment.  December  15,  1899.)  Action  by  tlie 
Meyer  Sniffen  Company  against  Edgar  W.  You- 
mans.  No  opinion.  Motion  grants,  with  $10 
costs. 


MOLLINEAUX  et  al..  Appellants,  v.  MOTT, 
RcBpondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  November  21,  1S!<9.) 
Action  by  William  R.  Mollinenux  and  another 
against  George  A.  Mott.  No  opinion.  Judgmeot 
affirmed,  witn  costs.  Order  denying  motion  to 
set  aside  report  of  referee  afflrmea,  with  $10 
costs  and  disbursements. 

MORSE,  Respondent,  v.  PRESS  PUB.  CO.. 


MEARNS,  Respondent,  v.  NASSAU  ELEC- 
TRIC H.  CO.,  AppcUont.   (Supreme  Court,  Ap- 

rllate  Diviiiion,  Secoud  Department.  December 
18!)9.)  Action  by  George  G.  Mearus  against 
the  Nnssau  Electric  Railroad  Company.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

In  re  MEHRHOF.  (Supreme  Court,  Appel- 
late Division,  First  Department.  November  24, 
1899J  In  the  matter  of  Hester  A.  Mehrhof. 
F.  Kurtzman,  for  appellant.  F.  M.  Avery,  for 
respondent.  No  opinion.  Order  affirmed,  with 
^10  costs  and  disbursements. 

MEBICAN.  Respondent,  v.  METROPOLI- 
TAN ST.  RY.  CO.,  Appellant.  (City  Court  of 
New  York,  General  Term.  December  27.  1809.) 
AcUon  by  Abraham  Merican  against  the  Met- 
ropolitan Strept-Ruilway  Company.  From  a 
judgment  for  plaintiff,  and  from  an  order  deny- 
ing a  motion  tor  a  new  trinl.  defendant  appeals. 
Affirmed.  Hpnry  A.  Robinson,  for  appellant. 
Max  Altmajer,  for  respondent. 

SCHUCHMAN.  J.  Appeal  from  a  judgment 
In  favor  of  the  plaintiff  on  a  verdict  rendered  by 
a  jury,  and  from  an  order  denying  defendant's 
motion  for  a  new  trial.  The  action  is  brought 
to  recover  dflmsices  for  personal  injuries  sus- 
tained by  pl:iintjff  in  alighting  from  one  of  de- 
fendant's cars.  The  only  point  made  in  the  ap- 
pellant's brief  is  that  the  verdict  is  against  the 
weight  of  evidence.  We  mnintain  that  the  ver- 
dict is  not  against  the  weight  of  evidence.  Judg- 
ment and  order  appealed  from  affirmed,  with 
costs. 

O'DWYER,  J.,  concurs. 

MEYER.  Respondent,  v.  STEVENS,  Appel- 
lant. (Supreme  Court.  Appellate  Division.  Sec- 
ond Department.  December  5,  1809.)  Action 
by  Jorgen  F.  H.  Meyer  against  Harry  M.  Ste- 
vens. No  opinion.  Judgment  of  the  monldpal 
court  affirmed,  with  costs. 


,  lishing  Company.  J.  W.  Gerard,  Jr.,  lor  appel- 
lant. C.  E.  Bell,  for  respondent.  No  opinion. 
Order  affirmed,  with  $10.  costs  and  disburse- 
ments. 

i  MORSE  V.  PRESS  PUB.  00.  (Supreme 
I  Court,  Appellate  Division.  First  Department. 
I  December  15.  1899.)     Action  by  Mary  K.  Morse 

against  tbe  Press  Publishing  Company.   No  opiu- 

ion.    Motion  denied. 


In  re  MORTON  TRUST  CO.  (Supreme 
Court.  Appellate  Division,  First  Department, 
November  17.  1899.)  In  the  matter  of  the  Mor- 
ton Trust  Company.  No  opinion.  Application 
dismissed. 


MULFORD  V.  CRAM  et  al.  (Supreme  Coart, 
Appellate  Division,  First  Department.  Decem- 
ber 8,  1809.)  Action  by  Charles  Mulford 
against  J.  Sergeant  Cram  and  others.  No  opin- 
ion.  Motion  granted,  with  $10  costs. 

MURPHY,  Appellant7  v7  BROOKLYN,  Q.  C. 
&  S.  R.  CO.,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Decem- 
ber 5,  1899.)  Action  by  Margaret  Murphy 
against  the  Brooklyn,  Queens  County  &  Suburb- 
an Railroad  Oompany.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  costs. 


In  re  MURPHY'S  WILL.  (Supreme  Onrt. 
Appellate  Division.  Fourth  Etepartment.  June. 
ISSJO.)  In  the  matter  of  the  revocation  of  the 
will  of  Julia  Murphy,  deceased.  No  opinion. 
The  order  having  been  settled  by  Mr.  Justice 
SPRING,  after  hearing  the  parties  and  the  is- 
sues stated  therein,  the  order  so  settling  the  is- 
sues is  filed  with  the  clerk.  See  58  N.  Y.  Sopp. 
450,  1145. 

In  re  MYERS.  (Supreme  Coart,  Appellate  Di- 
vision, Fourth  Department.  November  2'J, 
1899^  In  the  matter  of  the  petition  of  Theodore 
W.  Myers.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 


NATHAN,  Respondent,  v.  MBTROPOLTTAN 
ST.  UY.  CO.,  Appellant.  (Supreme  Court,  Ap- 
peUate  Term.  December  28,  1899.)  Action  by 
Joshua  A.  Nathan    against    the  Metropolitan 


Street-Rallway  Companr.  From  a  jadgment  for 
pUiDtiff.  defendaot  appeals.  Afflnnea.  Henry 
A.  Robinson,  for  appellant.  Joseph  A.  Oreeo, 
tor  respondent. 

FRBEDMAN,  P.  J.  Tliete  was  snfflclent 
testimony  in  thia  case,  both  npon  the  question  of 
the  negligence  of  the  defendant  and  the  freedom 
from  contribntoiy  negligence  on  the  part  of  the 
plaintiff,  to  raise  a  gaestion  of  fact  for  the  de- 
termination of  the  jury;  and.  it  not  appearing 
that  injustice  has  been  done,  or  that  reverrible 
«Tor  has  been  committed  in  either  the  recrotion 
or  rejection  of  eTidence.  the  jad^ent  shotud  be 
affirmed.   Judgment  affirmed,  with  costs. 

MacLBAN,  J.,  concora.  LBVENTBITT,  J., 
takes  no  part. 

XATTONAL  BANK  OF  DEPOSIT  OP  01X1 
OF  NEW  YORK,  Plaintiff,  v.  ROGERS  et  al., 
Defendants.  (Supreme  Coort,  Appellate  Divi- 
sion, First  Department.  Js'ovember  17,  1899.) 
Action  by  the  Notioaal  Bank  of  Deposit  of  the 
City  of  New  York  against  Henry  P.  Rogers  and 
others,  executors,  etc.  There  was  a  judgment  In 
favor  of  plaintiff,  and  defendants  move  for  a  new 
trial  on  exceptions.  Motion  denied.  Thaddeus 
D.  Kenneaoo.  for  the  motion.  Ambrose  O.  Todd, 
opposed. 

PATTERSON',  J.  As  the  result  of  what  is 
stated  in  the  opinion  on  the  appeal  from  the 
jndgment  in  this  case  (decided  herewith;  61  N. 
Y.  Supp.  155),  the  motion  for  new  trial  must  be 
denied,  with  costs.  All  concur,  except  MC- 
LAUGHLIN, J.,  who^isseuts. 

NEHASANE  PAMC'aSS'N,  Respondents,  v. 
LLOYD,  Appellant.  (Supreme  Court,  Appellate 
Divirion,  Fourth  Department.  November  22, 
1890.)  Action  by  Nenasane  Park  Association 
against  Aaron  Uoyd.  No  opinion.  Jadgment 
affirmed,  with  coats. 

In  re  NIAGARA  RIVER  HYDRAUUC  CO. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. November  21,  1899.)  In  the  matter 
of  the  application  of  the  Niagara  River  Hy- 
draulic Company,  to  punish  James  A.  Roberta  for 
contempt  of  court.  No  opinion.  Appeal  dis- 
missed, without  costs  to  eitner  par^. 

NICKSON,  Appellant,  v.  HABLEY.  Reapond- 
cnt.  (Supreme  Court.  Appellate  Division,  Sec< 
ond  Department.  December  5,  1809.)  Action 
by  Alfred  Nickson  agaiust  James  Harley.  No 
opinion.  Order  of  the  municipal  court  affirmed, 
without  costs,  on  argument. 

NIEMOLLER,  Respondent,  v.  DTTNCOMBE, 
Appellant.  (Supreme  Court,  Appellate  Divirion, 
Second  Department.  December  5,  1S99.)  Ac- 
tion  Yiy  Eunice  Niemoller  against  Naomi  Dun- 
combe.  No  opinion.  Order  afflnoed,  without 
costs. 

NIMS,  Respondent,  MERRITT  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  DiTision. 
Fourth  Department.  November  28,  1890^  Ac- 
tion by  Alvin  F.  Nims  against  Edwin  A.  Merritt, 
Jr.,  and  others.  No  opinion.  Order  affltmedt 
with  910  costs  and  disbursements. 


NORTHRIDGE,  Respondent,  t.  ASTABITA, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  December  12,  1889.)  Ac- 
tion by  William  A.  Nortbridge  against  Anthony 
Astarita.  No  opinion.  Judgment  of  the  munic- 
ipal court  affirmed,  with  costs. 

0'(DONNELL  et  al.,  Respondents,  t.  CITY 
TRUST,  SAFE-DEPOSIT  &  SURETY  CO. 
OF  PHILADELPHIA,  Appellant,  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment.  November  17,  1899,)    Action  by  William 
O'Connell  and  others  against  the  City  Trust, 
Safe-Deposit  &  Sure^  Company  of  Philadelphi.i, 
I  impleaded,  etc.   F.  J.  Swift,  for  appclluut.  N. 
;  CcMien,  for  renwndenta.  No  opinion.  Order  af- 
I  firmed,  with  f  10  costs  and  disbursemoita. 

i  O'CONNOR,  Appeila^  v.  COFFIN,  Re- 
spondent. (Supreme  Ourt,  Appellate  Division, 
Second  Department.  December  5,  18090  Ac- 
tion by  Michael  E.  O'Connor  Sfrninst  Edmund 
Coffin.  No  opinion.  Order  modified,  so  as  to 
strike  therefrom  the  fourth  aubdivinon,  and  also 

'  so  aa  to  nmke  the  award  of  coats  abide  the  event 

i  of  the  action,  and.  as  thus  modified,  affirmed. 

I  without  costs  of  thu  aroeal  to  either  party. 

I  OWENS,  AppellantT  vrNASSAU  ELECTRIC 
R.  (X>.,  Respondent.  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  5, 
1899.)  Action  by  Thomas  Owens  awiin^-t  the 
Nassau  Electric  Railroad  Company.  No  opiniou. 
Judgment  of  the  municipal  court  affirmed,  with 
costs,  on  argument. 

In  re  PALMER.  (Supreme  Court,  Appellate 
Division,  lliird  Department.  November  15, 
1899.)  In  the  matter  of  the  application  of  Wil- 
liam F.  Palmer.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


PATTON,  Respondent,  t.  ATLANTIC 
COAST  EI^CTBIC  RY.  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Second  Depart* 
ment.  November  21,  1899.)  Action  by  Mar- 
garet Patton  against  the  Atlantic  Const  Electric 
Railway  Company.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 

PAWLING  SAV.~BANK,  Beapondent,  t. 
WASHBURN,  Appellant,  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department 
December  12.  1890.)  Action  by  the  Pawling 
Ssvings  Bank  agalost  Mary  A.  Washburn,  Ed- 
ward B.  Wadkbum,  and  othera.  No  opinion. 
Motions  to  dismiss  appeal  denied,  on  condition 
that  the  appellant  serve  his  printed  case  and 
brief  In  time  for  argmnent  at  the  next  term  of 
this  court.  On  faDure  so  to  do,  motion  granted, 
with  $10  costa. 

PEABODT  T.  CHANDLER.  (Supreme 
Court,  Appellate  Division.  Third  Department. 
November  15,  1899.)  Action  by  R.  Singleton 
Peabody  againat  Julia  P.  Chandler.  No  opinion. 
Motion  granted,  without  costs. 

PECKHAM,  Respondent,  T.  NEW  YORK* 
0.  &  W.  RY.  CO.,  Appellant  (Supreme  Court* 
Apellate  DivlsioD,  Fourth  Department  Novem- 
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-ber  22,  18SQ.)  Action  JaJIs  A.  Peckham,  as 
administratrix,  etc.,  against  the  New  York,  On- 
tario &  Western  Railway  Company.  No  opinios. 
Jadgment  and  order  affirmed,  witii  costs. 

PEOPLE,  Senwndfflits,  MEBSHON,  Ap- 
pellaot.  {Supreme  Court,  Appellate  Division, 
Secood  Department.  December  12,  1889.)  Pro- 
ceedioga  by  the  people  of  the  state  of  New  York 
flgainst  Stephen  L.  Menhon. 

FEB  CURIAM.  Section  545  of  the  Code  of 
Criminal  Procedure  is  mandatory.  When  a  judg- 
ment of  conviction  is  reversed,  unless  a  new 
trial  is  granted,  the  appellate  coart  must  direct, 
If  the  defendant  be  in  custody,  tbat  he  be  dis- 
charged: if  not,  that  bis  bell  be  exonerated,  or 
the  money  deposited  in  lieu  thereof  be  returned. 
The  error  in  the  disposition  of  this  case  was 
made  in  the  order  of  this  court,  which,  assum- 
ing that  the  defendant  was  in  custody,  directed 
his  discharge,  while,  the  defendant  being  as  a 
matter  of  fact  on  bail.  It  should  have  directed 
that  his  boil  be  ezoD^ated.  But  tmder  section 
M&  of  the  Code,  after  the  jodgment  of  this  coarl 
Is  remitted,  we  have  no  nirtner  jurisdiction  on 
the  appeal;  and  therefore,  before  we  can  correct 
the  error,  we  must  obtain  a  return  of  the  remit- 
titur. The  clerk  is  directed  to  respectfully  request 
the  county  court  of  Orange  comity  to  return  the 
same. 

PEOPLE,  Bespondenta,  t.  MERSHON,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  December  19,  1S90.)  Pro- 
ceediBga  by  the  people  of  the  state  of  New  York 
against  Stephen  L.  Mershon.  No  opinion.  Hie 
remittitur  from  this  court  having  been  retomed, 
order  resettled. 

PEOPLE,  Respondents,  t.  SANDS.  Appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. December  6,  1809.)  Proceedings  by 
the  people  of  the  state  of  New  York  against 
Frederick  C.  Sanda. 

PER  CURIAM.  The  Indictment  Is  fatally  de- 
fective, in  failing  to  aver  the  intention  of  the 
defendant,  which  is  the  essence  of  his  criminal- 
ity, to  wit,  either  to  deprive  or  defraud  the  true 
owner  of  his  property,  or  the  nse  or  benefit 
thereof,  or  to  appropriate  it  to  the  use  of  the 
taker  or  some  other  person.  Judgment  of  con- 
viction reversed,  and  defendant  discharged,  un- 
less, at  the  next  term  of  court,  a  new  indict- 
ment is  found  by  the  grand  jury.  The  (voseon- 
tiOQ  is  given  leave  to  apply  to  such  court  for  the 
privilege  of  resubmitting  the  case. 


PEOPLE,  Respondents,  t.  WOODBECK.  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Third  Department.  November  21,  1809.)  Pro- 
ceedings by  the  people  of  the  state  of  New  York 
■gainst  Charles  Woodbeck.  No  opinion.  Order 
affirmed,  without  costs.  All  concur,  except 
LANDON,  J„  dissenting,  and  PUTNAM,  J.,  not 
Toting. 

PEOPLE  ex  rel.  BROOKS,  Respondent,  v. 
DILLON  et  al..  Appellants.  (Supreme  Court, 
Appelate  Division,  Second  Department.  De- 
ceaaber  12, 1800.)  Proceedings  by  the  pe<^,  (u 


the  relation  of  George  Brooks.  «saln>t  MicL^ : 
J.  Dillon,  as  mayor,  and  other*.    No  chhu 
Order  affirmed,  with  ^10  costs  and  di^r-^ 
ments,  on  opinion  in  People  v.  DilloD  (decj". 
herewith)  61  N.  Y.  Supp.  537. 

PEOPLE  ex  rel.  CLIFFORD,  Appellant  t 
YORK  et  al..  Respondents.  (Supreme  CaV. 
Appellate  Division,  First  D^artment.  Deces- 
ber  8,  1890.)  Proceedings  by  the  pe<M>le!,  oo  -j.'. 
relation  of  Robert  QifEord,  against  fiernari  J 
York  and  others.  L.  Hanneman,  for  antei:::'. 
T.  Farley,  for  respondents.  No  opinion.  W=: 
dismissed,  with  coats. 

PEOPLE  ex  rel.  COOGAN,  RespCKideot  ' 
MOROAN,  Appellant.  (Supreme  Conn,  Aff^-'.- 
late  Division,  Third  Department-  NoTember  1\ 
1890.)  Proceedings  by  the  people,  on  the  ra- 
tion of  Michael  Coogan,  against  William  J.  Mo> 
gan,  as  comptroller,  etc.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursemeots. 
concur,  exCQit  PUTNAM,  J.,  not  voting. 

PEOPLE  ex  rel.  FOSTER,  Ai^llant.  t. 
YORK  et  al..  Respondents.  (Snpreme  Conr. 
Appellate  Division,  First  Devsftment.  Decem- 
ber 8,  1890.)  Proceedings  the  pemle,  on  ''.r 
relation  of  Henry  Foster,  against  Bernard  J 
York  and  others.  L.  Ilanneman,  for  appelki: 
T.  Farley,  for  respondents.  No  osdnion. 
dismissed,  with  coiAs. 


PEOPXiE  ex  reL  FRAIB,  Be^ndeot.  v. 
BKIXKERHOFF,  Anp^ant.  (Snpreme  Conr. 
Appellate  Division,  Fourth  Departmcmt.  N  - 
vember  28.  1899.)  Proceeding  by  the  pe^^:- 
on  the  relation  of  Martin  B.  Frair,  against  J> 
seph  W.  Brinkerhoff.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 


PEOPLE  ex  rel.  GOODRICH,  AppelUnt.  v. 
SOUTIIWORTH  LIBRARY  ASS'Ji.  Re*=pf3.- 
ent,  (Supreme  Court,  Appellate  Divisioii,  Tht-l 
Department.  November  2h  1800.)  Prooeedb^ 
by  the  people,  on  the  relation  of  George  H 
Groodrich,  againat  the  Southwtvdi  libmir  As»  - 
elation.  No  (^nion.  Order  afflimedr  witbwm 
costs. 

PEOPLE  ex  rd.  GRADY.  Appellant  v. 
GLEASON  et  al.,  Respondents.  (Snpnai>' 
Court,  Appellate  Division,  Second  DepanmeEi. 
December  19,  1890.)  Proceedings  Inr  the  peo;  !^ 
of  the  state  of  New  York,  on  the  relation  of  Al- 
exander Grady,  against  Patrick  J.  Gleason  ac: 
others,  composing  the  board  of  fire  commisnos^ 
of  Long  Island  Dty.  No  opinion.  I>etennii.i- 
tion  of  the  board  of  fire  commtasioners  of  L>:  z 
island  City  annulled,  witii  $10  costs  and 
hursements,  and  relator  reinstated  In  the  fire  de- 
partment as  foreman. 

PEOPLE  ex  rel.  HXCKSON.  Appellant,  v. 
MOSS  et  al..  Respondents.  (Supreme  Coort.  Ap- 
pellate Division.  First  Departm^it.  December 
8,  1800.)  Proceedings  by  uie  peo^e,  on  the  tv- 
lation  of  WUUam  Hickson,  against  Frank  Mon 
and  others.  F.  B.  House,  for  appellBBt.  T. 
Farley,  for  respondents.  No  oft*«'ml  Writ  dio- 
mlss^  with  costs. 
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PEOPLfl  ex  rel.  JONES.  Respondent,  t. 
DIEHL  et  al.,  Appellants.  (Supreme  Court,  Ap- 
pellate DiTision,  Fourth  Department.  NoTember 
28,  ISSm.)  Proceedings  by  the  pcoiile,  on  the  re- 
lation of  George  T.  Jones,  against  Conrad  Dldil 
and  others,  constituting  the  board  of  police  of 
the  « ity  of  BuiEfllo,  N.  T. 

I'EK  CURIAM.  Order  reversed,  with  $10 
cost^  and  disbursemeata,  and  motion  denied. 
Ilt'lil,  there  is  qo  statutory  prorisinu  requiring  an 
official  or  board  of  officers  to  verify  a  retarn  to 
a  tvrtiorari.  Presumptively  their  return  is  an 
official  act,  and  therefore  the  certificate  is  snffl- 
dent 


PEOPLE  ex  rel.  KINXPIY.  Appellant,  v. 
KING,  Beapondent.  (Supreme  Court,  Appellate 
Division,  Fourth  Deptirtment.  December  6, 
1S99.)  Proceedings  by  the  people,  on  the  rela- 
tion of  Catharine  Kinney,  against  Thomas  S. 
KiDK,  lK>lice  iostice  of  the  city  of  Buffalo.  No 
(^i(HL  Order  affirmed,  on  the  merits,  vithoat 
coats  to  eitlwr  party. 


PEOPLE  ex  rel.  LAMBERT.  Appellant,  v. 
BOARD  OP  TRUSTEES  OF  VILLAGE  OF 
SI'.  JOHNSVILLE  et  al..  Respondents.  (Su- 
preme Court,  Appellate  Division.  Third  Depart- 
ment. December  6,  1890.)  Proceedings  by  the 
people,  on  the  relation  of  Charles  W.  Lamhertj 
it^riiiiiKt  the  board  of  trustocx  of  the  rlllaf^  of 
St.  JohnsTille,  N.  Y.,  and  others.  No  opinion. 
Judgment  and  order  affirmed,  -with  costs. 

PEOPLE  ex  rel.  SACHS.  Appellant,  t.  YORK 
et  si..  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Department.  December  8,  1899.) 
Proceedings  by  the  people,  on  the  relation  of 
John  J.  Sachs,  against  Bernard  J.  York  and  oth- 
ers. A.  G.  CIropsey,  for  appellant.  T.  Farley, 
for  respondents.  No  opinion.  Writ  dismissed, 
Kith  costs. 


PEOPLE  ex  rel.  WARD  t.  DRAKE  et  al. 
Supreme  Court,  Appellate  Division.  Fourth  De- 
partment November  22,  1S99.)  Proceedings  by 
the  people,  on  the  relation  of  Francis  G.  Ward, 
against  Aureus  M.  Drake  and  others.  No  opln- 
ioD.  Motion  granted,  and  amradment  ordered 
with  the  clerk.  See  60  N.  Y.  Supp.  308. 

PEOPI.-B  ex  rel.  WEISE  v.  SCANNELL. 
(Sapreme  Conrt,  Appellate  Division,  First  De- 
partment. November  17.  1S!W.1  Proceedings  by 
the  people,  on  the  relation  "f  William  H.  Weise, 
against  John  J.  Soannell.  fira  commissioner.  J. 
I.  Green,  for  appellant.  T.  Farley,  for  respond- 
ent. No  opinion.  Writ  quashed,  and  proceed- 
ings confirmed,  with  costs. 


PETRIE.  Respondent,  v.  NATIONAL  BANK 
k  LOAN  CO..  Apppllant.  (Supreme  Court,  Ap- 
pellate DiviuMi,  Fourth  Department.  Decem- 
ber 6,  1899.)  Action  by  Mcscs  Petrie  against 
the  Nationfll  Bank  &  Loan  Company.  No  opin- 
ion. Judgment  and  order  affirmed,  with  costs. 


In  re  PIERCE.  (Supreme  Court,  Appellate 
Division,   Second    Department   November  28, 


1890.)  In  the  matter  of  the  awlicatton  of  Tn 
P.  Pierce  for  admission  to  the  bar.  No  t^lnio 
Application  granted. 


PIBBCY.  Respondent  t.  METROPOLITA 
ST.  RY.  CO..  AppeUaut.  (Supreme  Coort  M 
peltate  Term.  December  28,  1890.)  Action  £ 
Albert  J.  Piercy  against  the  Metropolitan  Stree 
Railway  Company.  From  a  judgment  for  plaii 
tiff,  defendant  appeals.  Beargnment  orderet 
Henry  A.  Rolnnson,  for  appellant.  Olirer  C 
Semple,  for  respondent. 

PER  CURIAM.  Reargument  ordeied. 

LSVENTBITT,  J.,  takes  no  part 


PIKE,  Respondent  t.  VILLAGE  OF  FT.  ED 
WARD,  Appellant.  (Supreme  Court,  Appellat 
Divisicm,  Third  Department  November  21 
1890.)  Acti(Hi  by  Erastua  Pike  aniinst  the  vil 
lace  of  Ft  Edward.  No  opinion.  Judgment  anc 
Older  affirmed,  with  costs. 


PLACE,  Appellant  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO..  Resiwndent.  (Supreme  Court, 
Appellate  Division,  Third  Department.  Novem- 
ber 21,  1890.)  Action  by  Gertrude  B.  Place 
against  the  New  York  CTentral  &  Hudson  River 
Railroad  Company.  No  opinion.  Judgment  af- 
firmed, with  costs.  .\11  concur,  exc^t  MBIB- 
WIN.  J.,  dissenting,  and  PUTNAM,  J.,  not  *Ctr 

PRINCE  T.  SOCIALISTIC  00-OP.  PUB.  00. 
(City  Court  of  New  York.  General  Term.  No- 
vember 10,  1890.)  Action  by  Samuel  Prince 
against  the  SoQiiilistie  Co-operative  Publishing 
Onnpany.  From  a  jadgment  tor  plaintiff,  and 
from  an  order  denying  a  motion  for  new  trial, 
defendant  appealx.  Affirmed.  Simon  Sultan, 
for  appellant.    Morris  Cukor,  for  respondent 

FITZSIMONS,  C.  J.  The  action  is  for  libel 
In  publishing  in  the  defendant's  newspaper  an 
article  reflecting  upon  the  plaintiff  in  tne  Una 
of  his  calling,  and  which  is  libelous  per  ae.  Da- 
vey  V.  Davey,  22  Misc.  Rep.  C68.  50  N.  Y. 
Supp.  161.  The  defendant  admitted  the  publl- 
cation,  and  pleaded  facts  in  mitigation  of  dam- 
ages. Upon  the  trial,  the  jury  awarded  the 
plaintiff  $500.  We  find  no  error  in  the  rulings, 
and,  as  the  damages  were  largely  in  the  discre- 
tion of  the  jury  (Holmea  v.  Jonea,  147  N.  Y. 
69.  41  N.  E.  400),  and  the  amount  awarded  b 
not  excpRsiTe.  the  JodgnM-nt  and  order  aniealed 
from  must'  be  affirmed,  with  costs. 

McCarthy,  J..  concurs. 


PROUTY,  Respondent  TROY  CITY  RY. 
CO.,  Appellant.  (Supreme  Court  Appellate  Di- 
vision, rniird  Department.  November  21,  1890.) 
Action  by  Surls  Prouty  against  the  Troy  City 
Railway  Company.  No  opmion.  Judgment  and 
order  afflrmea,  with  costs.  All  concur,  except 
HERRICK  and  PUTNAM,  JJ.,  who  dissent 

In  re  PUGH.  (Supreme  Court.  Appellate  Di- 
vision, Fonrth  Department  December  29, 
1800J  In  the  matter  of  the  application  of  Rich- 
ard J,  Pugh  to  lay  out  a  highway. 

PER  CURIAM.  Order  reversed,  with  costs, 
and  proceedings  dismissed,  with  coats.  Held,  first. 


tbat  the  commlMloners  appointed  by  the  order 
of  the  county  court  did  not  have  jnrisdiction  ot 
the  Bnbject-matter,  because  ot  the  failure  of 
the  petitioner  to  alles%  or  state  facts  in  his  ap- 
pllcatlon  to  the  highway  commiaaloner  showing 
tbat  be  waa  uwnable  for  highway  labor  In  the 
town  Id  which  it  Is  propoaed  to  lay  out  the  new 
highway;  second,  because  the  petition  to  the 
county  conrt  fails  to  show  tbat  the  petitioner 
was  assessable  for  highway  labor  in  said  town, 
and  tbat  the  land  to  be  taken  for  the  proposed 
new  highway  was  not  dedicated  to  the  town  for 
highway  purposes,  or  released  by  the  owner  or 
owners  as  provided  in  the  act;  third,  becanse 
the  notice  served  upon  the  appellant  fails  prop- 
erly to  describe  the  proposed  new  road,  in  ac- 
cordance with  the  reqairements  of  the  statute; 
fourth,  that  the  commissioners  committed  error 
in  the  exclusion  and  admission  of  evidence  re- 
lating to  tiie  damages  which  would  be  sustained 
by  the  appellant  by  reaaui  of  the  constmctioa 
of  the  proposed  new  road.  See  49  N.  Y.  Supp. 
898. 

QUINN,  Appellant,  v.  BROOKLYN  HEIGHTS 
R.  CO.,  Respondent.  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  12, 
1890.)  Action  by  Edward  J.  Qninn,  an  infant, 
etc.,  by  Edward  Quinn,  his  guardian  ad  litem, 
aguDSt  the  Brooklyn  Hrigbta  Railroad  Com- 
pany.  No  •  t^nlon.  Judgment  of  the  county 
conrt  of  Kings  county  nnanimously  affirmed, 
with  coats. 


RAEGENER  t.  WTLLARD.  (Supreme  Court, 
Appellate  Division,  First  Department.  Novem- 
ber 17,  1889.)  Action  by  Louis  C.  Baegener,  as 
receiver,  etc..  against  Alfred  G.  WUlard.  No 
ophilon.  Motion  denied,  with  $10  costs.  See  60 
N.  Y.  Snpp.  478.  ^^^^^ 

RAMS15iLL,  Respondent,  v.  SWAXIOK.  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Third  Department  November  21,  1899.)  Ac- 
tion by  John  N.  Ramsdlll  against  James  F. 
Swanick.  No  opinion.  Motion  denied.  See  60 
N.  Y.  Snpp.  821. 

REID  ICE-CREAM  CO..  AppeUant,  T.  BER- 
NARD'S PHARMAOYf  Reimondent.  (Snpreme 
Conrt,  Appellate  Division,  Second  Department 
November  28,  1899.)  Action  by  the  Reid  Ice- 
Cream  Company  against  Bernard's  Pharmacy. 
No  opinion.  Order  reversed,  on  argument,  with 
costs. 

In  re  REMINGTON.  (Snpreme  Court,  Appel- 
late DlvisiMi.  Fourth  Department  May,  '^aS9^ 
In  the  matter  of  the  appHcatitm  of  Harvey  F. 
Remington,  respondent  tor  an  order  revokinE 
and  canceling  liquor  tax  certificate  No.  13,13$ 
granted  to  George  B.  Welland,  appellant  No 
opinion.  Order  affirmed,  with  flO  costs  and  dla- 
barsements. 

REMSEN.  Appelant  ONDERDONK,  Re- 
spondent (supreme  Court  Appellate  Division, 
Second  Department.  November  28,  1899.)  Ac- 
tion 1^  Rebecca  M.  Benuen  against  John  H. 


Onderdonk,  as  administrator,  etc.,  of  Dorothy  M. 
Onderdonk,  deceased,  etc.  No  opinion.  Order 
modified,  so  as  to  impose,  as  a  condition  for 
granting  a  new  trial,  that  the  defendant  within 
20  days,  pay  the  plaintiff  the  trial  fee  and  dis- 
bursements ot  the  trial,  to  be  taxed,  and,  as 
modified,  affirmed,  without  costs  of  this  appeal 
to  either  party. 


RENOUX,  Appellant,  r.  NOUGUS  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Term. 
December  28,  ISUB.)  Action  by  Jeanne  Reuoux 
agaiust  Louise  Nougua  and  another.  From  a 
judgment  dismissing  the  complaint  plaintiff 
appeals.  Affirmed.  H.  A.  Geney,  for  appel- 
lant.  Louis  Mathot.  for  resDondent 

FBEEDMAN,  P.  J.  This  case  presents  on- 
ly a  sharp  conflict-  of  testimony^  and  in  deter- 
mining such  conflict  the  trial  judge  found  in 
favor  of  the  defendants.  There  is  nothing  dis- 
cloeed  by  the  record  to  warrant  a  reversal  of 
the  judgment  Judgment  affirmed,  with  costs. 
All  concur. 

RICE,  Appellant,  v.  MILLER,  Respondent. 

gltipreme  Court,  Appellate  Division,  Fourth 
epartment.  June,  1899.)  Action  by  Herbert 
P.  Rice  against  Charles  F.  Wller.  No  opin- 
ion. Judgment  affirmed,  with  costs. 


RICHARDSON.  Respondent  v.  GREAT 
EASTERN  CASUALTY  &  INDEMNITY  CO.. 
Appellant.  (Supreme  Court  Appellate  Divi- 
sion, Third  Department.  December  6,  1899.^ 
Action  by  Katherine  E.  Richardson  against  the 
Great  Eastern  Casualty  &  Indemjiity  Compa- 
ny. No  opinion.  Judgment  and  order  affirm- 
ed, with  costs. 

RIFENBURGH,  Respondent  T.  CARROLL. 
Appellant,  (Supreme  Court  Appellate  Divi- 
sion, Third  Department  December  12,  1899.) 
Action  by  Allen  Rifenbu^h  against  Thomas 
Carroll.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbnrsements. 


ROSY,  Respondent  v.  PHYPB  et  ah.  Ap- 
pellants. (Supreme  Court  Appellate  Division. 
Second  Department  December  19. 1899j[  Action 
by  Augusta  A.  Roby  against  Alvah  E.  Pbyfe 
and  others.  No  opinion.  Order  affirmed,  with- 
out costs,  on  condition  that  within  20  days. 
plaintifiF  cause  to  be  procured  a  release  of  the 
appellant  Phyfe  from  liability  on  the  judfrraeot 
for  deficiency,  and  alao  on  the  $1,000  bond  and 
mortgage. 

ROCHESTER  BILD-POSTTNO  CO..  Re- 
spondent, r.  CITY  OP  ROCHESTER.  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Fourth  Department  June.  1899.)  Action  by 
the  Rochester  Bill-Posting  Company  againat 
the  dty  of  Rochester. 

PER  OTTRIAM.  Upon  the  facts  fonnd.  and 
the  stipulation  at  the  trial,  the  plaintiff's  com- 
plaint should  have  been  dismissied,  with  costs 
to  the  plaintiff;  and  the  Judgment  Is,  there- 
fore, modified  accordingly,  and,  aa  thus  mod- 
ified, affirmed,  without  coati  ot  this  appeal  to 
^ther  party. 
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ROMAN  CATHOLIC  CHURCH  OF  ST. 
JAMES  V.  OALTON.  (Supreme  Court,  Ap- 
pellatG  DiviaioD,  First  Department.  NoTem- 
ber  17,  1899.)  Action  hj  tiie  Roman  Catholic 
Church  ot  St  Jame*  against  WlUiam  Daiton, 
commissioner,  etc.  C.  K  Miller,  for  appellant 
J.  M.  Ward,  for  respondent.  No  opinion.  Or- 
der affirmed,  with  f  10  costs  and  disonrsements. 

In  re  RUPP  et  al.  (Supreme  Court,  Appel- 
late Diyision,  Fourth  Department  November 
22,  1S9U.)  In  the  matter  of  the  application 
for  tlie  remoTol  of  Charles  A.  Rupp  and  John 
H.  Cooper  from  the  office  of  police  commig- 
■ioDers  of  the  board  of  police  ot  the  depart- 
ment of  police  of  the  city  of  Buffalo,  N.  Y. 
No  opinion.  Order  affirmed,  without  costs,  on 
the  opinion  of  I«AUGHLIN,  J.  69  N.  Y.  Supp. 
997. 


In  re  RUPP  et  al.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  November 
28,  1899.)  In  the  matter  ot  the  application 
for  the  removal  of  Charles  A.  Bupp  and  John 
H.  Cooper  from  the  offices  of  police  commis- 
sioner of  the  board  of  police  of  the  department 
ot  pcdice  of  the  city  of  Buffalo,  N.  Y.  No  opin- 
ion. Order  to  ahov  canse  granted,  and  filed 
with  the  clerk. 

RUSSELL,  Respondent  v.  STUHLMIL- 
LER,  Appellant  (Supreme  Court,  Appellate 
Division,  Fonrth  Department  November  'J8, 
1869.)  Action  by  Joel  W.  Russell,  as  assignee, 
etc,  against  William  F.  Stuhlmiller.  No  opin- 
ion. Judgment  and  tnder  affirmed,  with  costs. 

SABASOHN  T.  WORKINGJIBN'S  PUB. 
ASS*N.  (Supreme  Court  Appellate  Division, 
First  Department.  December.  15.  1899.)  Ac- 
tion by  Kasryel  H.  Sarasohn  against  the  Work- 
ingmen's  Pablishing  Aseodation.  No  opinion. 
y^tion  denied,  with  $10  coata. 

SARGENT.  Respondent  t.  BRADLEY  et 
al..  Appellants.  (Supreme  Court  Appellate  Di- 
vision. Third  Department.  November  21. 1899.) 
Action  by  Amos  L.  Sargent  against  Margaret 
H.  Bradley  and  others.  No  opinion.  Judg- 
ment affirmed,  with  costs. 


SAWYER,  Respondent,  v.  ROSSA,  Appel- 
lant (Supreme  Court,  Apoellate  Division.  Sec- 
ond Department.  November  21,  1899.)  Ac- 
tion bv  Joseph  T.  Sawyer  against  Carlo  Bosaa. 
No  opinion.  Judgment  of  the  municipal  court 
affirmed,  with  costs. 

SCHAAD,  Respondent  t.  ACKERSON  et 
al.  Appellants.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  Novemoer  22, 
1880.)  Action  by  Henry  J.  Schaad  against 
Kmoty  B.  Ackerson  and  another.  No  ofdnitm. 
Judgment  and  order  affirmed,  with  costs. 


SCHWARZ,  Respondent  v.  SUPREME 
LODGE  KNIGHTS  AND  LADIES  OF  HON- 
OR, Aroellant.  (City  Court  of  New  York,  Gen- 
eral Term.  December  39,  1899.)  Action  by 
Ma^dalena  Schwais  against  the  Simreme  Lodge 
Kni^ta  and  Ladies  of  Honor.    From  a  jodgment 


for  plaintiEE,  entavd  on  a  verdict  and  from  an 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed.  Henry  F.  Lippold,  for  appellant 
Roesch  &  Steiner,  for  reepond«it. 

PER  CURIAM.  Judgment  and  order  appeal- 
ed from  affirmed,  with  costs. 


In  re  SCOTT  et  al.  (Supreme  Court,  Appel- 
late Dividon,  Second  Department.  November 
28. 1899.)  In  the  matter  of  the  petition  of  Rich- 
ard Scott  and  others. 

PER  CURIAM.  Application  to  resettle  or- 
der denied.  Respondent  adjudged  guillr  of  con- 
tempt in  failing  to  comply  with  the  terms  of  the 
order  made  by  this  court  on  the  lOtb  day  of  Oc- 
tober, 1899  (ItO  N.  Y.  Supp.  1147).  and  for  such 
contempt  fined  the  amount  required  to  be  paid 
by  said  order.  Hie  entry  of  the  order  on  this 
decision  will  be  stayed  for  the  term  of  10  days 
to  enable  the  respondent  to  pnrge  himself  of 
contempt  by  complying  with  the  terms  of  the 
original  order. 


SECOND  NAT.  BANK  OF  CORTLAND. 
.\ppelliiiit.  V.  COLE  et  al.,  Respondents.  (Su- 
preme Conrt,  Appellate  Division,  miird  Depart- 
ment. Novnnber  21,  1889.)  Action  by  the  Sec- 
ond National  Bank  of  Cortland  against  A.  Le 
Roy  Ole  and  others.  No  opinion.  Judgment 
ana  order  affirmed,  with  costs.  All  concur,  ex- 
cept LANDON  and  HERRICE,  JJ.,  who  dia- 
sent. 


SECOND  NAT.  BANK  OF  MORGANTOWN 
V.  WKSTON.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  December  29,  1899.) 
Action  by  the  Second  National  Bank  of  Mor- 
gautown  against  Charles  Weston,  as  executor, 
etc.  No  opinion.  PlalntifTs  exceptions  over- 
ruled, nud  motion  for  a  new  trial  denied,  with 
costs,  and  judgment  ordered  for  the  defendant 
on  the  verdict  with  costs. 


SEXSMITH  V.  MILLS.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  Novem- 
ber 22.  1899.)  Action  by  ?nioma8  Sexsmith 
against  Henry  H.  Mills.  No  opinion.  Motion  to 
dismiss  appeal  granted,  with  $10  costs. 


SHAMP,  Respondent  v.  HUNTER  et  al., 
Apppllnnts.  (Supreme  CouTt,  Appellate  Division, 
Fourth  Department.  Novwnher  28,  1899.)  Ac- 
tion by  George  W.  Sbamp  affainst  James  B. 
Hunter  and  another.  No  opinion.  Judgment 
and  order  affirmed,  with  costs. 


SHERWOOD  et  al.,  Ain>el]aDtB,  t.  BEEK- 
M.W  et  al..  Respondents.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department,  Novem- 
ber 28.  1899.)  Action  by  Thomas  3.  Sherwood 
and  another  against  John  G.  Beekman  and  oth- 
ers. No  opinion.  Judgment  and  order  affirmed, 
with  costs. 


SHRADY  V.  SHRADY.  (Supreme  Court  Ap- 
pellate Division,  First  Department.  June,  1899.) 
Action  by  one  Shrady  against  one  Shrady.  No 
opinion.  Costs  awarded  to  appellant  See  58 
N.  Y.  Supp.  K46. 
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SILO,  Respondent,  v.  LINDH,  Appellant 
<City  Court  of  New  York,  General  Term,  De- 
cember 27,  189S.)  Action  by  James  P.  Silo 
against  Herman  Linde.  From  an  order  denying 
a  motion  to  resettle  an  order,  defendant  appeals. 
AfiBrmed.  Treadwell  &  Limburger,  for  appel- 
lant.   Oppenbeim  &  Severance,  for  respondent. 

O'DWYER,  J.  On  the  hearing  of  the  motion 
for  &  resettlement  of  the  order  as  entered,  and 
after  baring  his  attention  directly  called  to  the 
alleged  errors  in  the  order  as  entered,  the  jus- 
tice determined  that  the  order  as  entered  cor- 
rectly stated  the  papers  used  upon  the  motion 
and  the  decision  of  the  conrt  thereon;  and  with 
that  dlspoutioQ  by  the  justice  presidine  we  are 
not  dispoaed  to  Interfere.  Order  appealed  from 
afflrmeo,  with  $10  costs  and  dlsbanements.  Alt 
coDcnr. 


SINAY  T.  HUDSON  &  ATHENS  FERRY 
CO.,  Limited.  {Supreme  Court,  Appellate  Divi- 
sion.  Third  Department  December  12,  1889^ 
Action  by  Emily  Sinay  against  the  Hudson  & 
Athens  Ferry  Company,  Limited.  No  opinion. 
Motion  for  leave  to  go  to  the  court  of  appeals 
denied.  See  60  N.  Y.  Snpp.  1148. 


SINGER.  Respondent,  v.  METROPOLITAN 
ST.  RY.  CO.,  Appellant   (Supreme  Court  Ap- 

gllate  Term.  December  28.  1899.)  Action  hy 
mrge  Singer  against  the  Metropolitan  Street- 
Bailway  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed.  Henry  A. 
Robinson,  for  appellant.  Hymes,  Woytisek  & 
Schaap.  Cor  respondent 

MacLErAN,  J.  Hie  Judgment  herein  is  not  to 
be  reversed,  aa  contended  by  the  appellant,  upon 
the  doctrine  of  Pierce  v.  Railway  Co.,  21  App. 
Div.  4L!7,  47  N.  Y.  Supp.  540,  for  there  is  no 
such  preponderance  of  evidence  in  favor  of  the 
defendant  in  this  case  as  there  was  in  that  so 
cited  as  precedent.  Judgment  afflnned,  with 
costs. 

FREEDMAN,  P.  J.,  concurs.  LEVBN- 
TRITT,  J.,  takes  no  part. 


SIPPEU  Appellant,  r.  STANLEY  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  December  29,  1809.)  Ac- 
tion by  Mary  Slppel  af^lnst  Cornelia  M.  Stanley 
and  othera  No  opinion.  Judgment  affirmed, 
with  coats. 


SLOAN  et  al..  Appellants,  t.  SALAMANCA 
NAT.  BANK,  Respondpnt,  (Supreme  Conrt  Ap- 
pellate Division,  Fourth  Department  November 
28,  1S09.)  Action  by  Samuel  Sloan  and  others 
against  the  Salamnncn  National  Bank,  implead- 
ed. No  opinion.  Jtideirtent  affirmed,  with  costs. 
All  concur,  except  SMITH,  J.,  not  voting. 


SMITH,  Respondent,  v.  DUNCAN  WATER 
CO.,  Appellant  (Supreme  C!ourt  Appellate  Di- 
yision.  Fourth  Department.  November  22, 
1890.)  Artinn  by  Lucy  C.  Smith  against  the 
Duncan  Water  Company.  No  opinion.  Jodg* 
ment  affirmed,  with  costs.  Smith  t.  Gty  of 
Brooklyn,  160  N.  Y.  857,  54  N.  B.  787.  followed. 


SMITH   v.    HOFP   et   al.  PEBKHiS 
SAME.    CAMPBELL  v.   SAME.  (Snp>- 
Court.  Appellate  Division,  Fourth  Depararn-r- 
November  22,    1890)    Actions  by  Hen.-T  i 
Smith,  by  Oilman  H.  Perkins,  and  by  Fr.ii 
Campbell  a^inst  Samuel  HotF  and  others. 

PER  (TURIAM.  Motion  to  dismiss  sn>»- 
in  above-entitled  cases  granted,  with  $10  c-^  - 
in  one  case,  unless,  vrlthin  20  days,  the  defn. 
ant  serve  copy  of  his  proposed  case  in  actini  N 
1  upon  the  plaintiff's  attorney,  and  pay  f: 
costs  to  open  his  defanlt  and  $10  costs  of 
motion  in  case  No.  1,  in  which  cTCnt  the  nut:  z.^ 
are  denied. 


SMITH.  Appellant  T.  LEHIGH  VAL  E. 
CO.,  Respondent  (Supreme  Conrt;  AppeS-  - 
Division,  Fourth  Department.  Novemlw  — 
1809.)  Action  by  Eunice  A.  Smith,  as  admir.- 
tratrix.  etc.,  against  the  Lehigh  Valley  ILl 
road  (Dompany.  No  opinion.  Order  aMrc. 
with  costs.  All  concur,  except  ADAMS,  J-  b  : 
voting. 


SMITH,  Respondent,      SMITH  et  al„  i;- 

{>ellant8  ftwo  ca-ses).  (Supreme  Conrt  A^:-- 
Bte  Division,  Third  Department.  DecrL:-  ■ 
12.  1890.)  Actions  by,  Esther  J.  Smith,  u  i. 
ministratrix,  etc.,  against  Arthur  J.  Smith  u.. 
another,  as  executors,  etc.  No  opinion.  ^'^ 
der  affirmed,  with  $10  costs  and  disbursenin.'< 

S(X;iALISTIO  CO^i*.  PUB.  CO.  v.  KVUS 
et  al.  (Supreme  Court,  Appellate  Dixii'  -. 
First  Department  November  17.  lS9f*-l  A- 
tion  by  the  Socialistic  Co-operatJTe  Pnblislt:: 
Company  against  Henry  Kiihn  and  others.  .\ 
opinion.   Motion  denied,  with  $10  costs. 


SPELLMAN.  •  Respondent  MCKHl.- 
FELD.  Appellant.  (Supreme  Conrt.  App-- ' 
Divtsion,  Ffrst  Department  December  i  !'<•■' ' 
Action  by  John  H.  Spellman  against  F.  H<.>-- 
feld.  n.  J.  Furlonff.  for  appellant  J. 
huuty,  for  respondent.  No  opinion.  Order  il- 
firmed,  with  $10  costs  and  disbursements. 

SPENCER,  Respondent  ALLEN  et  a: 
Appellants.  (Supreme  (Tonrt  Appellate  Prv- 
sion.  Fourth  Department  DeoemlMr  29. 
Action  by  James  D.  Spencer  aEainst  Tbt-  A  ■> 
D.  Allen  and  others.  No  oplmon.  Jodgn.!-  ' 
affirmed,  with  costs.  All  craienr,  txx*','' 
ADAMS,  J.,  not  voting. 

SPROULL  ST~AR~CO.  (Supreme  Cfur, 
Appellate  Division,  First  Department  D«<^- 
ber  22,  1899.)  Action  by  Anseline  M.  Spr-  ■ 
against  the  Star  Company.  No  opinion.  M  >- 
tion  granted,  with  yiO  costs. 

STADIB,  Appellant  t.  McKAT  et  aU  Ke 
BDondents.  (Supreme  CJonrt  Appellate  Ter:. 
l5ecember  28,  1890.)  Action  by  Max  Stii* 
against  John  W.  McKay  and  another.  Pt<<: 
a  judgment  in  favor  of  defendants,  plaintiff  si 
peals.  Affirmed.  Headier  M.  Greene,  for  sr- 
pellant  Geo.  Harrison  McAdun,  for  rcsp<^Bc- 
ents.   

PBR  CUBIAM.  Judgment  affirmed,  wid 
costs  to  tiie  respondents. 
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STAPLETON.  Respondent,  t.  MKTROPOL- 
[TAN  sr.  RY  CO.,  ApneUant.  (Supreme 
Jourt,  Appellate  Division,  First  Department. 
November  17,  1899.)  Action  by  Joseph  A.  Sta- 
iJeton  asainst  the  Metropolitan  Street-Railway 
Company.   No  optnion.   Motion  denied. 


In  re  STARK  MACHINB  &  TOOL  GO. 

Supreme  Conrt,  Appellate  DivWon,  Fourth 
Apartment.  June,  181>9.)  In  the  matter  of 
be  Toluntaiy  dissolntion  of  the  Stark  Machine 
Tool  Company.  Ko  opinion.  Motion  denied, 
frith  f  10  costs. 


STBELE,  Respondent,  T.  CARVER,  Appel- 
ant. (Supreme  Court,  Appellate  Division, 
■'ourth  Department.  December  6.  1899.)  Ac- 
ion  by  Lydia  L.  Steele  against  William  H. 
Jarrer.  No  optn(m.  Order  afflrtned,  with  $10 
;usts  and  disbursements. 


STEELE.  Respondent,  t.  METROPOLITAN 
n\  RY.  CO.,  Appellant.  (Supreme  Court,  Ap- 
tellnte  Term.  December  28,  1890.)  Action  by 
I'homas  C.  Steele  against  the  Metropolitan 
itrcet-Railway  Company.  From  a  jadgment 
•ir  plaintiff,  defendant  appeals.  Affirmed, 
lenry  A.  Robinson,  for  appellant  Reed  & 
Iiitting,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
;()Mts. 

LEVENTRITT,  J.,  take*  no  part. 

STEWART,  Respondent,  t.  PUTNAM.  Ap- 
K'llunt.  (Supreme  Court,  Appellate  Division, 
I'ourtb  Department.  December  6,  1899.)  Ac- 
inii  by  Allen  T.  Stewart  against  Arthur  W. 
'utnam.  No  opinion.  Judgment  affirmed,  with 
'osta. 


STILSON,  Appellant,  r.  STILSON,  Respond- 
nt.  (Supreme  Court,  Appellate  Division, 
'''ourth  Department.  December  0,  1899.)  Ac- 
ion  by  Henry  H.  Stilson  against  Emily  Stil- 
un. 

PER  CURIAM.  Judgment  reversed,  and  the 
rder  of  reference  vacated,  and  a  new  trial  or- 
;erod  before  a  jury,  upon  issues  to  be  framed 
>y  the  special  term,  to  which  court  the  case  is 
emitted.  Costs  of  this  anpeal  are  not  allowed 
o  either  party.  Held,  that  the  exceptions  to 
he  admiasion  of  evidence  present  prejudicial 
rror. 


STOWASSER,  Respondent,  v.  SHERMAN 
HjTFITTIXQ  CO.,  Appellant  (Supreme 
loiirt,  Appellate  Divisiou,  First  Department 
)ccember  15,  1809.)  Action  by  Gussie  Stowas- 
[>r  against  the  Sherman  Outfitting  Company. 
.  Greenbatmi,  for  iiiipellant.  O.  Horwitz,  for 
f^pondent.  No  opinion.  Judgment  and  order 
tfiroied,  with  costs. 


ST'LLIVAN.  Appellant  v.  METROPOLI- 
■AX  ST.  RY.  ('<*..  Respondent.  (Supreme 
'ourt.  Appellate  Division,  First  Department. 
>c>cember  8,  1809.)  Action  by  Timothy  J.  Sul- 
van  against  the  Metrc^litan  Street-Railway 


Company.  T.  P.  Wickea,  for  anT>eUant.  0. 
F.  Bums,  for  reqwndent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

SULLIVAN.  Appellant  T.  TRADERS'  INS. 
CO.  OF  CHICAGO,  Remondent  (Supreme 
Court  Appellate  Division,  Fourth  Department 
November  28,  1899.)  Actioa  by  JuUa  Suliivan 
against  the  Traders*  Insurance  Company  of 
Cnicago.  No  opinion.  Judgment  affirmed,  with 
costs. 


SUPREME  LODGE,  KNIGHTS  OF  HON- 
OR, Appellant  WATTERSON  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  December  19, 1899.) 
Action  by  the  Supreme  Lodge,  Knights  of 
Honor,  against  Margaret  Watterson  and  Emi- 
ly Hunter.  No  opinion.  Appeal  dismissed  by 
consent 


SWIFT,  Appellant  TOUSLEY  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  June,  1809J  Ac- 
tion by  Hanr  a.  Swift  against  Guy  Tousley 
and  others.  No  opinion.  Judgment  and  order 
affirmed,  with  costs.  Held,  that  the  complaint 
in  justice's  court  stated  a  cause  of  action  for 
negligence,  and  not  upon  contract  and  t|iat 
therefore,  a  body  execution  was  properly  la- 
sued. 

In  re  TALMAGE  et  al.  (Supreme  Court 
Appellate  Division,  First  Department.  Decem- 
ber 8,  1809.)  In  the  matter  of  John  F,  Tal- 
mage  and  another.  H.  M.  Hitchings,  for  ap- 
pellant T.  O.  Strong,  for  respondents.  No 
opinion.  Order  affirmed,  with  $10  coats  and 
diabursementa. 


TABRYTOWN.  W.  P.  &  M.  RT.  CO.,  Re- 
spondent V.  NEW  YORK,  W.  &  C.  TRAC- 
TION CO.,  Appellant  (Supreme  Court.  Ap- 
pellate Division,  Second  Department  Decem- 
ber 19.  1809.)  Action  by  the  Tarrytown. 
VThite  Plains  &  Mamaroneck  Raflway  Ocnn- 
pany  against  the  New  York,  Westchester  & 
(Tonnecticut  Traction  Company. 

PER  CURIAM.  We  have  recently  decided, 
in  the  cases  of  Dusenberir  t.  This  Defendant, 
61  N.  Y.  Snpp.  420.  and  Village  of  BronxrUle 
V.  Same,  Id.  719,  that  the  duty  lies  on  tbe 
railroad  company  of  showing  affirmatively  that 
it  has  the  necessary  comsients  of  property  own- 
ers to  constitute  a  valid  franchise  for  the  con- 
struction of  its  railroad  in  the  street  The 
plaintiff  in  this  case  entirely  fails  to  sustafn- 
tbat  burden,  and,  while  it  is  true  the  defend- 
ant may  have  no  right  in  the  street  aa  on  these 
papers  the  plaintiff  appears  equally  without 
right,  the  latter  is  in  no  condition  to  ask  for 
affirmative  relief  in  its  behalf.  For  this  rea- 
son the  order  appealed  from  should  be  revers- 
ed, and  injunction  dissolved,  with  $10  costs 
and  disbursements  to  abide  the  event  of  the 
action. 


TEMPI^ETON,  Respondent  BROWN,  Ap. 
peltant    (Supreme  Court  Appellate  Division, 
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r  ounn  uepBrtment.  December  zu,  itsw.j  Ac- 
tion hj  Williaoi  II.  Templeton  against  Ira  C. 
Brown,  as  president,  etc.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs. 

THOMAS.  AppellantTrT  MUNICIPAL  GAS 
CO.,  licspoiidpnt.  I  Supreme  Court,  Appellate 
Divlaion,  Third  Department.  December  o,  ISOU.) 
Action  by  Henry  Thomas  aKaiii!>t  the  Munic- 
ipal Gas  Company.  No  opiDloo.  Motion  to 
dismiss  appeal  denied. 

In  re  THORNE'S  ESTATE.  (Supreme  Court, 
Appellate  Division,  Second  Department.  No- 
▼embcr  21.  lSit9.)  In  the  matter  of  the  ap- 
praisal of  the  property  of  Joseph  Thome,  de- 
ceased, under  the  act  in  rolatinn  to  taxable 
transfers  of  property.  Eunice  E.  Ilnff.  iudi- 
ridually  and  as  executrix,  etc.,  api>eiilpd.  No 
opinion.  Application  to  resettle  order  f;rnnted, 
so  far  as  to  allow  n  recital  of  the  fact  that 
the  reversal  was  upnn  the  law  and  the  facts. 
Application  otherwise  denied.  See  59  N.  Y. 
Supp.  TOO,  and  W  N.  Y.  Supp.  419. 


THURBER  v.  WASHBURN  &  MOEN 
MFG.  CO.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  December  15.  1899.) 
Action  by  Horace  K.  Thurber  against  the 
Washburn  &  Moen  Manufacturing  Company. 
No  opinion.   Motion  denied. 

THURSTON.  Respondent,  v.  HOOKWAT, 
Appellant.  (Supreme  Court.  Appellate  Divi- 
sion. Fourth  Department.  December  6,  1890.1 
Action  by  Hiram  Thurston  against  Willard  E. 
Hnokway.  No  opinion.  Judgment  and  orders 
affirmed,  with  costs.  All  concur,  except 
SMITH.  J.,  who  dissents. 


TOMKLEWTCZ.  Re^pnndent.  v  FIRST 
BAPTIST  CHTTRCH  OF  LANCASTER  et  al., 
Appellants.  (Supreme  Court,  Appeltntc  Divi- 
sion. Fourth  Department.  December  20.  18!lO.> 
Artion  by  Anrlrcns  Trtniklewiez  oeniust  the 
FirRt  Baptist  Church  of  Tiancastor,  N.  Y..  and 
others.  No  opinion.  Judgment,  as  to  the 
plaintiff,  affirmed,  with  costs,  and.  as  to  the 
defendant  Garretse,  affirmed,  without  costs. 


TOMPKINS  COUNTY.  Rwpondent,  t.  TI- 
OGA COUNTY,  Appellant.  (Supreme  Court, 
Appellate  Division,  Third  Department.  De- 
cember 12,  1809.)  Action  by  the  county  of 
Tompkins  againRt  the  county  of  Tioga,  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.  All  concur,  except  PARKER,  P.  J., 
not  acting. 


TRIANO.  Appellant  t.  BROOKLYN 
HEIGHTS  R.  CO.,  Respondent  (Supreme 
Court,  Appellate  Term.  December  28,  3899.) 
Action  by  Clement  Trlaoo  against  the  Brook- 
lyn Heights  Railroad  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. John  W.  Hutchinson,  for  appellant 
Sheehan  &  Collins,  for  respondent. 

PER  CURIAM.  Under  the  recent  decision 
of  the  appellate  division  of  the  First  depart- 
ment, reversing  Phillip  Semmer  Glass  Co.  v. 
Nassau  Show-(Jase  Co.,  28  Misc.  Rep.  577,  59 


ci.  I.  Supp.  oau,  the  judgment  oereio  mnst  oe 
reversed.  Judgment  reversed,  and  new  trial 
ordered,  with  costs  to  the  appellant  to  abide 
the  event 


UNITED  ELECTRIC  IMP.  CO,,  Respond- 
ent V.  STONE,  Appellant.  (Supreme  Court, 
Appellate  Division.  Third  Department.  Ul-- 
cember  8,  1899.)  Action  by  the  United  Elec- 
tric improvement  Company  against  Walter  H. 
Stone.  No  opinion.  Judgment  affirmed,  with 
costs. 


VADNEY.  Appellant,  v.  ALBANY  RY..  Re- 
spondent. (Supreme  Court.  Appellate  Division. 
Third  Department.  December  12,  1809.)  Ac- 
tion by  Richard  Vaduey  iigainst  the  Albany 
Railway.  No  opinion.  Judgment  affirmed,  with 
costa. 


VAN  DUSEN,  Plaintiff,  v.  SWEENEY.  De- 
fendant (Supreme  Court,  Appellate  Division. 
Fourth  Department.  December  39,  1800.) 
Action  by  Lucy  O.  Van  Dusen  against  Georgf 
W.  Sweeney.  No  opinion.  Plaintiff's  eicei>- 
tions  overruled,  and  motion  for  new  trial  de- 
nied, with  costs,  and  judgment  directed  in 
favor  of  the  defendant  on  the  verdict,  with 
costs. 


VAN  FLEET.  Appellant  SAUNDERS, 
Respondent.  (Supreme  C3ourt  Appellate  Divi- 
sion, Fourth  Department.  November  28, 1899.) 
.^.etion  by  Flora  Van  Fleet  against  Newland  C. 
Saunders.  No  opinion.  Order  modified,  so  as 
to  require  the  payment  of  the  costs  of  the  for- 
mer trial  as  a  condition  of  granting  a  new 
trial,  and,  as  so  modified,  affirmed,  without 
costs  to  either  party  on  this  appeal. 


VAN  HORN  T.  KITTITAS  COUNTY, 
WASH.  (Supreme  Court  Appellate  Divimon, 
First  Department  December  8,  1809.)  ,\c- 
tion  by  Frank  M,  Van  Horn  against  Kittitas 
county.  Wash.  No  opinion.  Order  affirme<1, 
with  costs,  on  opinion  of  Mr.  Justice  BEEK- 
5IAN  la  the  court  below.   50  N.  Y.  Supp.  8S3. 

VAN  VLECK,  Respondent  TAYLOR  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  December  20. 
1899.)  Action  by  George  H.  Van  VIeck  against 
Martha  Taylor  and  another.  No  opinion. 
Judgment  affirmed,  with  costs. 


VAUGHT.  Respondent  t.  GEDNEY  et  al.. 
Appellants.  (City  Court  of  New  York.  Geoera! 
Term.  December  27.  1899.)  Action  by  Na- 
than F.  Vaught  against  William  A.  Gedney 
and  another.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  de- 
fendants appeal.  Affirmed,  William  S.  Ben- 
nett for  appellants.  EMward  W.  S.  Johnston, 
for  respondeot 

PER  CURIAM.  Judgment  and  order  appeal- 
ed from  affirmed,  with  costs. 


VIDAUD,  Respondent,  v.  FORTY-SE(X)XD 
ST.,  M.  &  ST.  N.  AVE.  RY.  CO.,  Appellant 


1 


(Surrcrae  Court,  Appellate  Dirision,  First  De- 
partment. December  22.  1899.)  Action  by 
Edward  E.  Vidaud  asainst  the  Forty-Second 
Street,  Msnhattanville  &  St.  Nicholas  Avenue 
Railway  Company.  H.'  R.  Limburger,  tor  ap- 
pellant. M.  P.  Steveu^  for  respondent.  No 
opinion.  Judgment  affirmed,  with  costa. 


WALSH,  AppeUant,  t.  THIRD  AVE.  R. 
CO..  Respondent.  (Supreme  Court,  Appellate 
Term.  November  29,  1896^)  Action  by  Wil- 
liam J.  Walsh  against  the  Third  Avenae  Rail- 
road Company.  Judement  tor  defendant,  and 
plaintiff  appeals.  Affirmed.  William  J.  Walsh 
(J.  Campbell  Thompson,  of  counsel),  for  ap- 
pellant. Hoadlv.  I^nterbacb  &  Johnson,  for 
respondent.  No  opinion.  Judgment  affirmed, 
with  costs  to  the  respondent. 


WANDLINQ,  Respondent,  t.  ITHACA  ST. 
RT.  CO.,  Appellant.  (Supreme  Court,  Appel- 
late DiTislon,  Third  Department.  November 
21.  1899.)  Action  by  Adam  R.  Wandling 
against  tbe  Ithaca  Street-Railway  Company. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.  All  concur,  except  PARKER.  P.  J.,  dis- 
senting, and  PUTNAM,  J.,  not  voting. 


WARD,  Respondent,  v.  ZBOROWSKI,  Ap- 

?ellanL  (City  Court  of  New  York,  General 
'emi.  December  27,  1899.)  Action  by  Mar- 
tin J.  Ward  against  Elliott  Zborowski.  From 
a  judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defendant 
appeals.  Affirmed.  Almet  R.  Latson,  for  ap- 
pellant.  Samuel  A.  Noyes,  for  respondent. 

PER  OURIAU.  Judgment  and  order  ap- 
pealed from  affirmed,  witb  costs. 

WATSON,  Respondent,  v.  STILLMAN,  Ap- 
pellant. (Supreme  Court.  Appellate  Division, 
First  Department.  December  15,  1899.)  Ac- 
tion by  Sarah  O.  Watson,  executrix,  against 
Francis  H.  Stillman.  B.  Colby,  for  appellant. 
B.  R  v.  McCarty.  for  respondent.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disbnrse- 
ments. 


WELCH,  Respondent,  v.  METROPOLITAN 
ST.  RY.  CO..  Appellant.  (Supreme  Court.  Ap- 
pellate Division,  First  Department.  November 
17.  1809.)  Action  by  Margaret  Welch  against 
the  Metropolitan  Street-Rail  way  Company.  C. 
P.  Brown,  for  appellauL  J.  B.  Kerr,  for  re- 
spondent. No  opinion.  Judgment  and  order 
^rmed,  with  costs. 


WELLS,  Respondent,  v.  CITY  OF  NEW 
YORK,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  December  5, 
1890.)  Action  by  Jane  Wells  against  the  city 
of  New  York.  No  opinion.  Motion  for  leave 
to  appeal  to  the  court  of  appeals  granted. 


WSLLS,  Appellant,  t.  YANDERWBRKEB 
et  al..  Respondents,  ^upreme  Court,  Appel- 
late Division,  Third  Department.  Novemoer 
16,  1899.L  Action  by  Emeline  Wells  against 
f  ranees  vanderwerker  and  others.    No  opin- 


ion. Order  affirmed,  wltlt  $10  costs  and  d  i 
bursements  to  respimdents.  See  60  N.  '  ' 
Snpp.  1068. 


WHITE,  AppeUant  T.  ALBANY  RY..  B  ; 
spondent.  (Supreme  Court,  Appellate  Divisio  i 
Third  Department  November  15.  1899.)  A  : 
tion  by  Mldiael  J.  White,  as  administrate  ■ 
etc.,  against  the  Albany  Railway.  No  opinio  i 
Judgment  affirmedi  with  costs. 


WHITE  V.  ALBANY  RY.  (Supreme  Coui : 
Appellate  Division,  Third  Department  D 
cember  6.  1899.)  Action  by  Michael  J.  Whit  ^ 
as  administrator,  etc.,  against  the  Albai ; 
Railway.  No  opinion.  Motion  to  settle  ord 
granted.  Order  to  be  settled  as  proposed  t : 
appellant.  Motion  for  leave  to  go  to  the  cou  - 
of  appeals  denied. 


WHITTLE,  Respondent,  t.  VILLAGE  O  : 
OSWEGO  FALLS,  Appellant  (Supreme  Coui : 
Appellate  Diviaion,  Fourth  Department.  D  • 
cember  29,  1^.)  Action  by  Russell  Whitt  > 
against  the  village  of  Osweiro  Falls.  No  opii; 
ion.  Judgment  and  order  affirmed,  witb  cost  i 


WILKINSON,  Respondent  v.  GLASER.  Ap 
pellant  (Supreme  Court,  Appellate  Division 
Third"  Department.  November  21.  18990  A' 
tion  by  Charles  E.  Wilkinson  against  WlUiaii 
H.  Olaser.  No  opinion.  Order  affirmed,  wit  I 
$10  costs  and  disbarsements. 

WILLS.  Appellant,  v.  BROOKLYN  UNIO 
EL.  R.  CO.,  Respondent  (Supreme  Court,  A|i 
pellate  Divi^on,  Second  Department.  Decen. 
ber  19,  1899.)  Action  by  William  Wills,  as  n» 
ceiver  of  the  Brooklyn  Mevated  Railroad  Con. 
pany,  against  the  Brooklyn  Union  Elevatei 
Railroad  Company. 

PER  CURIAM.  It  does  not  clearly  appea 
that  the  question  of  fact  referred  by  the  com 
for  determination  would  have  no  just  intli. 
ence  or  effect  on  the  disposition  of  the  motton 
In  such  a  case,  we  should  not  interfere  witi 
the  discretion  exercised  by  the  judge  at  apt! 
cial  term.  Order  affirmed,  without  costs. 

W00DBRID6B,  Appellant  v.  FIRST  NAI! 
BANK  OF  SARATOGA  SPRINGS.  Respond 
ent.  (Supreme  Court,  Appellate  Division,  Thin 
Department  November  15,  1809.)  Action  b: 
Helen  F.  Woodbridge,  as  trustee,  etc.,  againfi 
the  First  National  Bank  of  Saratoga  Springti 
No  opinion.  Order  modified,  by  reducing  thi 
amount  of  the  extra  allowance  to  the  sum  o 
$1,000,  and,  as  so  modtSed:  affirmed,  witfaou 
costs.  See  61  N.  Y.  Supp.  268. 

WORCESTER  v.  FIERCE  et  al.  (Supreme 
Oonrt  Appellate  Division.  First  Department 
December  1^,  1899.)  Action  by  George  Woi 
ceater  against  John  W.  Fierce  and  another 
No  opinion.  The  appellant  being  In  default 
and  no  application  having  been  made  In  th< 
court  below  to  extend  time,  motion  granted 
with  $10  costs. 
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WRIGHT  STEAM-ENGINE  WORKS.  Re- 
■pondent,  v.  LAWRENCE  CEMENT  CO..  Ap- 
pellant (Sapreme  Conrt.  Appelate  Dirlsion, 
Third  Department.  NoTember  21.  18990"  Ac- 
tion b7  tbe  Wriffht  Steam-Engrine  Works 
against  tbe  Lawrence  Cement  Company.  No 
opinion.  Judgment  and  order  affirmed,  with 
coata  All  concur,  ncept  HBRRICK,  who 
dissents. 


SUPPLBHBNT 
Stata  RaporUr. 

In  re  TAWGSR  et  aL  OSnpreme  Conti  ij- 
pellate  Division,  Fourth  Department.  Nci'> 
ber  28.  1880.)  In  the  matter  of  the  >c.  ^ 
settlement  of  the  accounts  of  Thomas  J. 
ger  and  another,  adminlstratora.  etc,  ui  lo) 
the  proof  of  the  personal  claim  at  Mai  i  ii 
Fitch,  administratrix.  No  opinloii.  Pua  i 
the  decree  appealed  from  auirmed.  Wttfc  CMl 
against  the  appellant  pwwmaUr. 
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ABATEMENT  AND  REVIVAL 

Right  of  action  Ivor  agalnit  penonal  repre- 
s^Dtative,  see  'Reenters  and  Admlnletra- 
tore,"  6  6. 

ABUTTING  OWNERS. 

Asaenmenta  for  enenaes  of  public  improTe- 
meiits,  see  "Monicipal  Corporations,"  }  o. 

CompeDsation  for  taliiDK  of  or  injury  to  lands 
or  eaaements  for  public  use,  see  "Bminent 
Domain,"  H  1.  8. 

ACCEPTANCE. 

Of  (ooda  sold  In  general,  see  "Salea,"  I  8. 

ACCIDENT. 

CtOM  of  penounl  injuries,  see  "Negligence" 

ACCORD  AND  SATISFACTION. 

See  "CtHnpromiae  and  Settlement.** 

ACCOUNT. 

See  "Accotmt  Stated." 

Accounting  by  executor  or  administrator,  see 

Executors  and  Admlttlstrators,**  |  7. 
' —  by  trustee,  see  "Trusts,"  |  B. 

I  1.   PvoQeedlBES  And  relief. 

To  make  available  a  defense  that  a  decree  of 
uie  aurrogate  on  defendant's  previous  aeconntinK 
>s  an  administrator  was  concIn^Te  on  plaintiff, 
aefendant  should  allege  the  Jurisdictional  facts. 
-Rose  T.  Durant  (Sup.)  15. 

A  sufficient  answer  to  an  objection  that  the 

oourt,  Iq  ordering  an  accounting  as  to  property 
ot  an  intestate,  did  not  apecificaTly  state  that  in- 
testate had  interest  in  the  property,  is  that  the 
'Bsue  was  whether  plaintiff  was  entitled  to  the 
«ccounting.-Rose  v.  Dnrant  (Sup.)  IB. 

That  there  were  other  persons  interested  held 
(L*  '^•'jection  to  an  order  for  accounting,  as  for 
\Zr  'T'S'^i  in  his  report,  if  there  were  crtiherB  iu- 
t;™  malte  provision  for  Adr  protee- 

tioD.-Bose  T.  Durant  (Sup.)  15. 

On  fiQdiQg  thst  a  fidndary  relationship  exlst- 
^  Detween  the.  parties,  a  judgment  for  an  ac- 
wnuting  fcdd  proj^.-RoBe  v.  Durant  (Sup.)  IB. 


«1  Ii.T.S.-73 


ACCOUNT  STATED. 

Admiaaibility  of  evidence  determined.— Traltel 
V.  Dwyet  (Oty  Ot  N.  T.)  1100. 

ACTION. 

Actions  between  partlea  in  particular  relations, 
see  "Master  and  Servant,"  {  8;  "Partner- 

Bhip,"  S  2. 

Election  of  remedy,  see  "Election  of  Bemedies.** 

Jurisdiction  of  courts,  see  "Courts." 

Particular  forms  of  action,  see  "Trespasa,**  {  2 ; 
"Trover  and  (Conversion." 

  remedies  in  or  incident  to  actions,  see 

"Attachment" ;  "Discovery." 

Review  of  proceedings,  see  "Appeal" ;  "Certio- 
rari" ;  "Judgment,"  S  4. 

SnbmisBion  of  controversy  to  conrt  without  ac- 
tion, see  "Submission  of  Controversy." 

Suits  in  equity,  see  "Equity." 

Actions  by  or  against  porticuZar  classes 
parties. 

See  "Carriers,"  $  1 ;  "Master  and  Servant,"  i 
9;  "Municipal  Corporations,"  I  8:  "Partnei^ 
ship,"  f  3 ;  "Receivers."  I  3. 

Assignees,  see  "Assignments,"  S  2. 

Corporate  officers,  see  "Corporations,"  S  S. 

Stocltholders,  see  "Corporations,"  §  4. 

Particular  causes  or  grounds  of  action. 
See  "Account  Stated";  "Bills  and  Notes,"  8  6: 
"Bonds,"  I  2;  "Conspiracy,"  §  1 ;  "Insurance," 
|S  3,  6;  ^'Libcl  and  Slander,"  S  4:  "Money 


ence,"  i 
jOUTerston," 


Penalties,*' 
I  2;  "Work 
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eceived" ;  "Neglig 
S  1 ;  "Trover  and  i 
and  Labor." 
Breach  of  contract,  see  "ContrsiCtL"  |  6; 
"Sales,"  $  7.  .  , 

  of  warranty,  see  "Sales,"  |  7. 

Discharge  from  employment,  see  "Master  and 

Servant,"  |  1. 
Particular  causes  or  grounds  ot  action,  see 
"Trespass." 

Personal  injuries,  see  "Master  and  Servant," 
S  8. 

Price  of  gooda,  see  "Bales,"  S  6. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  g  4. 

  of  tax  paid,  see  "Taxation,"  C  2. 

Rent,  see  "Landlord  and  Tenant,   |  6. 

Talcing  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Bmlnent  Do- 
main," i  S. 

Particular  forms  of  cpeofol  reUef. 
See  "Account"  ;  "Creditors'  Suit" ;  "Divorce ; 
"Partition,"  {  1 ;  "Specific  Performanca." 
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Construction  of  will,  see  "Wills,"  14. 
Dissolution  of  partnership,  see  "Partnership, 
S  4. 

EnCorpement  or  foreclosure  of  lien,  see  "Mechan- 
ics' Liens."  {  6. 

Setting  aside  assignment  for  benefit  of  creditors, 
see  "AseignmentB  for  Benefit  of  Creditors,'* 
S  3. 

Particular  proc^inga  in  acti<ms. 

See  "Costs":  "DamafteH"  ;  "DepoBitions"  ;  "Ev- 
idence" ;  "Execution" ;  "Judgnoent" ;  "Lim- 
itation of  Actions" ;  "Parties"  ;  "Process" ; 
-Trial":  "Venue." 

Default,  see  "Judgment "  i  S. 

Offer  of  judgment,  see  "Judgment,"  |  2. 

S  1.    Onmmda  and  oonditiona  precedent. 

Where  a  miit  in  wiuity  was  brouRht  by  Indiana 
to  FPcoYcr  |><>sHi>HKiun  of  wampum  belts.  Ae/t/,  that 
a  dt-niiuid  <m  defendant  for  thdr  deliTery  was  a 
ne<-(>s!(nry  nrerttiuiftite  to  the  actioa. — Onondaga 

Nation  v.  'Phutuher  (Sup.)  1027. 

I  2.    ITatnre  and  form. 

Action  for  diimiiKes  for  uondeliverT  of  goods 
should  not  lie  chniiKi'd  to  ri'pleTin. — Brookatoue 
T.  Wescott  Exp.  Co.  (Sup.)  i2. 

A  complaint  hdil  Ruch  that  the  action  did  not 
■oHDil  in  tort,  8o  na  to  exclude  a  counterclaim, 
tint  to  declare  on  a  contract. — Stoneman  t.  Van 
Vechten  (Siip.)  51.1. 

I  8.   Joinder,    splittlnc*  eonwUdatton, 
and  seTeranoe. 

An  action  UDitiii)ir  several  dltuRes  of  action  in 
the  finiiie  complaint  lieUI  maintainable,  in  view 
of  Code  Civ.  Troc.  §  4S4.— Whiting  v.  Elmira 
Industrial  Ass'ii  (Sup.)  "27. 

A  complaint.  iilIeginR  for  a  cause  of  action 
damnKc»  t-enulting  from  n  conspiracy  on  the  part 
of  dcfcndantB  in  the  libfliiig  and  slandering  of 

RlaintifT  iiiiil  the  unlawful  taking  of  certain  of 
s  prn[ierty.  is  not  demurrable  because  of  improp- 
erly uniting  vHuses  of  action.— Kolel  America 
Vatiferes  Jerusalem  v.  Eliach  (Sup.)  935. 

I  4.    Oomntciiocinent,    proseovtion,  and 
termination. 

Decision  of  np[K?iil  in  another  action  between 
■ime  parties  helit  nut  to  settle  pending  controver- 
sy, anil  hence  motion  to  stay  pending  such  ap- 
peal was  denied.— Lowenstein  v.  SchiSer  (Sup.) 
1011. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  Jorisdiction  of  equity,  see  "Ekjoity," 

i  1* 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 

mioistrators." 
Of  property  by  receiver,  see  "Receivers,"  f  1. 
Of  trust  property,  see  'TruBts,"  S  4^ 

ADMIRALTY. 

See  "Shipping" ;  "Towage.** 


ADMISSIONS. 

As  evidence^  see  "Erldence^"  i  4. 

AFFIDAVITS. 

See  "Depositions." 

In  attachment  proceedings,  see  ''Attadunct.' 

i  2. 

AGENCY. 

See  "Principal  and  Agent.** 

AGREED  CASE 

Submission  of  controversy  to  court,  am 
mission  of  Controversy. ' 

AGREEMENT. 

See  "Contracts." 

ALIENS. 

See  "Indians." 

ALIMONY. 

See  "Divorce,"  I  2;  "Husband  and  Wife,"  t  4 

ALTERATION  OF  INSTRUMENTS. 

See  "BsformatiMi  of  iDStnunents.** 

AMENDMENT. 

On  appeal,  see  "Appeal."  1 14 :  "Plwdlng;-  1 4 

ANIMALS. 

In  action  to  recover  damages  for  injuries  t' 
plaintiff's  horse,  caused  by  its  being  bitten  by  * 
vicious  dog  belonging  to  defendant,  notice  of  iL~ 
dog's  virions  diaposition  -to  defendiant's  foivB.3: 
held  notice  to  the  owner.— Niland  r.  Geer  (Sn, 
696. 

Where  plaintiflTs  child  was  hitten  fay  def'b  - 
ant's  dog,  in  ordN  to  recover  i^intitf  n^t^' 
show  that  the  defendant  had  notice  of  the  J  «  > 
vicious  dimiHdtloD.— Stnibing  t.  Mahar  tS%.' 
780. 


ANNEXATION. 


Of 


f  territory  to  municipal  corporation, 
nicipal  Corporations/*  |  1. 


-Ma- 


APPEAL. 

Accounting  hy  executor  or  administrator, 

"Executors  and  AdmiDistrstors."  I  T. 
Assessment  of  taxes,  see  "•Taxation,"  f  1. 
Costs,  see  "Coats,"  S  4. 

Review  of  ^reed  statement  ot  tacts,  ae«  "Sub- 
mission of  Controversy." 

 of  proceedinis  of  Justkca  of  tbe  peaces  sn 

"Jnstfoea  of  the  Feace^"  |  2. 
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5  1'    Katim  ud  iirovadi  of  appellmt* 

Jiuriadiotlon. 

Leave  will  not  he  granted  to  appeal  -  to  the 
ctmrt  of  appeals,  in  order  that  a  question  of 
luw  may  be  determined,  where  the  decision  of 
the  appellate  division  was  baaed  on  a  question 
«>f  fact.— Village  of  BronxTille  t.  New  York,  W. 

6  C.  Traction  Co.  (Sup.)  719.  . 

S   2.    Dcolslon*  reviewable. 

('ode  CiT.  Proe.  $  305(t,  providing  for  coarse  to 
Im>  pursued  on  appeali  whi>re  justice  la  nnnble 
to  make  a  return,  hcUl  to  apply  to  appeals  from 
t  hi>  munii'ipal  court.  —  W  mker  t.  Baerninnn 
(Siip.l  91. 

An  appeal  can  be  takm  from  an  order  direct- 
ing H  uoreniptury  mandamus. — People  Hertle 

(Sup.)  905. 

No  apppiil  Hps  from  a  default  judfniient. — 
Reidy  T.  Bleistift  (City  Ct.  N.  Y.)  915. 

AVbere  demurrer  to  comidaint  is  sustained,  dc- 
friidnntii  may  appeal  from  so  much  of  the  order 
lift  denien  them  costs. — Kellar  t.  Shrady  (City 
Ct.  N.  V.)  1123. 

S  3.    Bisht  of  review. 

One  who  is  not  a  party  to  the  proeeeding  can- 
not bring  an  api>eal. — Peojile  t.  t^anbom  (Sup.) 

i  4.    PresoBtotiOB   and   rowFratioB  In 
lower  eonrt  of  sTonmdo  of  review. 

Defendant,  on  appeal  in  a  proceeding  for  an 
necoiinting,  hct'l  prechuled  from  urKiiiK  an  ohjec- 
tiim  as  to  parties. — Ko»e  r.  Duraut  (Sup.)  15. 

Under  Code  Civ.  Proc.  5  11);;.  a  question  of  fact 
in  a  c'Hse  trietl  by  the  eoHrt  may  he  reviewed, 
without  exreiitionK.  if  the  reeord  is  certified  to 
(-')iitain  all  the  evidence.— Util  t.  White  (Sup.) 

Ohjeotions  to  ii  charge  will  not  be  cousidered 
where  no  exeei>tion  was  tiikeu. — Xally  v.  Uitch- 
em  k  (Sup.)  m± 

Exireptions  to  denial  of  motion  for  nonsuit 
Mii  insufficient  on  appeal. — (:rOwing  t.  Warner 
(City  Ct.  N.  Y.)  500. 

All  objection  to  the  appenmnce  of  a  receiver 
of  a  party  in  a  proceeding  prior  to  the  notice  of 
iippeiil  cannot  be  first  rniHod  on  npi>eal. — Kubin 
V.  .Miller  (City  Ct.  N.  Y.)  1121. 

i  5.    BoQvisltQS    and    prooeedlnE*  for 
transfer  of  oanse. 

Two  8uccew>ive  holidays,  followed  by  a  Sunday, 
ht^'l  to  extend  the  limit  of  appeal  to  the  Monday 
following.— Lucia  r.  Oroel  (Sop.)  660. 

Where  an  order  required  modification  in  a  ma- 
trrial  matter,  the  facts  that  more  than  10  days 
^vils  occupied  in  making  the  correction,  and  that 
the  corrected  order  was  made  to  take  effect  nunc 
pro  tunc,  wIU  not  affect  the  right  to  appeal.— 
Kubin  T.  Miller  (City  Ct  N.  T.)  1121. 

Service  of  a  copy  of  an  order  for  judgment 
^vithout  notice  of  the  entry  of  the  original,  is  not 
f^iifflclent  to  limit  the  time  In  which  to  appeal; 
iind  a  notice  of  appeal  served  before  service  of 
the  notice  of  entry  Is  sufficient.— Kubin  r.  Miller 
(City  Ct  N.  Y.)  1121. 


i  6.    Smperaedeas  or  ataj  of  proeeodlnss* 

Order  staying  proceedings  on  a  jadgment.  to 
allow  parties  to  appeal  after  being  notified  of 
judgment  against  them  disposing  of  all  issues  of 
the  case.  hrUl  an  abuse  of  discretion. — Bau»  v. 
Parker  (Sup.)  1021. 

Under  Cfede  Hv.  Proc.  c.  12.  tit.  1,  S  1310,  and 
Id.  tit  2.  S  1326,  letters  testamentary  cannot 
issne  to  executors  while  the  decree  admitting  the 
will  to  probate  is  pending  OD  appeal.— d  re 
Gihon's  Will  (Sur.)  244. 

I  7<  Record  and  prooeedincs  not  Im  ree- 
ord— Blatters  to  lie  Aowu  hj  reo- 
ord. 

In  an  action  in  the  manicipal  court  of  New 
York  City  for  a  money  judgment,  the  failure 
of  the  record  to  show  defendant's  residence  with- 
in the  jurisdiction  of  the  court  is  fatal. — De  Sis- 
to  v.  Stimmei  (Sup.)  57. 

Failure  of  the  record  on  appeal  from  a  judg- 
ment for  plaintiff  in  the  New  York  municipal 
court  to  show  where  defendant  re^^des  is  fatal. 
— R.  H.  Wolf  &  Co.  V.  Ritt  (Sup.)  61. 

A  judgment  of  the  municipal  court  for  plaintiff 
will  be  reverjted  where  the  record  fails  to  show 
that  defendant  resides  within  the  jurisdiction  of 
the  court. — Bung  v.  McAvoy  (Sup.)  83. 

Where  the  record  fails  to  show  that  defend- 
ants resided  within  the  jurisdiction  of  the  court 
judgment  for  plaintiff  will  be  reversed.— White 
V.  Holding  (Sup.)  771. 

A  judgment  of  the  municip»l  court  for  pluiu- 
tiff  will  be  reversed  where  it  does  not  apiiear 
that  defendant  resides  within  the  territorial  ju- 
risdiction of  the  court.— Price  t.  Eisen  (Snp.) 
805. 

A  judgment  of  the  municipal  court  in  favor 
of  plaintiff  will  be  reversed  where  the  record 
does  not  show  that  defendant  residea  within  the 
territorial  jurisdiction  of  the  trial  court,  and  the 
defendant  attnckH  the  judgment  on  that  ground. 
—Currier  v.  Roscff  (Sup.)  838. 

It  must  apiwar  from  the  record  that  the  de- 
fendant resides  within  the  Jurisdiction  of  the 
trial  court.— Bristor  v.  Flaherty  (Sup.)  872. 

I  8.   —  Soope  and  eontents  of  record. 

A  judgment  will  be  affirmed,  on  appeal,  where 
the  record  discloses  a  conflict  of  evidence  on  a 
disputed  question  of  f»et.  and  it  does  not  appear 
that  injustice  has  been  done. — Pascarela  v.  Mnn- 
ello  (Sup.)  838. 

S  9.    SefeotSt     objections^  amend- 

ment, and  correction. 

Code  Civ.  Proc.  S  3056,  held  to  provide  proper 
course  to  be  pursued  on  appeal,  woere  the  testi- 
mony taken  at  the  trial  has  been  lost,  and, 
therefore,  not  included  in  the  return.— Walker 
v.  Baermann  (Snp.)  91. 

A  defense  with  relation  to  which  no  findings 
of  fact  were  made  by  the  trial  court  cannot  be 
considered  on  appeal.  —  Goddard  v.  American 

Queen  (Sup.)  133. 

Where  evidence  showing  that  chattel  mortga- 
gees did  not  take  immediate  possession  was  re- 
ceived without  objection,  defendant  cannot  ob- 
ject for  the  first  time  on  appeal  that  such 
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grooDd  of  iDTaliditr  vm  not  allied  In  the  com- 
plaint.—BoUoson  T.  Hawler  (Sup.)  188. 

An  ohjpctioD  to  a  ^ueation  aa  Inonnpetent,  and 
an  exception,  does  not  give  the  exciting  party 
any  brouder  gronnd  for  argument  on  appeaftban 
was  fixed  by  the  objection.— Marqoit  t.  Wood 

(City  Ct.  N.  Y.)  251. 

An  objection  to  evidence  which  does  not  state 
grounds  is  not  available  on  appeal.— Marqnis  v. 
Wood  (City  Ct.  N.  Y.)  251. 

110.  Qmeatlons  preaastad  f  or  rerlew. 

Where  the  evideoce  is  not  returned*  it  ia  pre- 
nimed  that  it  was  mifflcient  to  support  the  nnd- 
inga.— Drake  v.  Bell  (Sup.X  657. 

Where  the  only  exception  taken  was  to  the 
denial  of  a  motion  for  new  trial,  the  only  ques- 
tion for  review  was  whether  the  verdict  wan 
nRninst  the  weight  of  evidence. — ^lYenkmann  v. 
Schneider  (City  Ct.  X.  Y.)  920. 

111,  Btamlaaal.  wltbdnwalt  or  aban> 

donment. 

An  appeal  from  a  judgment  and  an  order  dcny- 
inK  a  new  trial  should  be  dismiaaed  when  the  mo- 
tion for  a  new  trial  was  not  made  until  after  the 
taking  of  the  appeal.— Fraser  v.  Alplia  Combined 
Ileathig  &  Lighting  Mfg.  Co.  (Cit7  Ct.  N.  Y.) 
1139. 

i  12.  Hearing  and  reliearinc* 

Tlip  f«ct  that  the  appellate  court  did  not.  in 
its  oiiininn.  detail  the  evidence  and  circnmntances 
fihowiui:  the  iii-ocees  by  which  it  reached  its  con- 
cIuHi<>ii,  it*  not  gronnd  for  reargoment. — Edgerley 
V.  Lour  Island  R.  Co.  (Sup.)  6777 

I'nder  Sup.  Ct.  Rule  4,  App.  Div.  Rule  8,  and 
Code.  §  :i*J3,  a  motion  for  a  reargument  of  an  ap- 
peal iu  the  city  court  or  appellate  term  must  be 
made  to  the  general  term  not  later  than  at  the 
next  siiicfpdiiiK  term  after  the  deciBlim. — ^Fraser 
V.  AliiliH  rx>nibiued  Heating  &  luting  Mfg.  Co. 
(aty  Ct.  N.  Y.)  1129. 

i  13.  ReTiew^— Soope  amd  oxtent  Im  sen- 
oval. 

On  an  appeal  from  the  City  conrt  of  New 
Y'ork,  the  wnght  of  evidence  cannot  be  consider- 
ed.—Mahoney  V.  O'Neil  (Sup.)  e&. 

Under  Code  Civ.  Proc.  {  1002,  evidence  cannot 
be  reviewed  when  the  appeal  was  taken  and  no- 
tice thereof  given  before  the  motion  for  new  trial 
was  filed  and  overruled.— Fraaer  v.  Alpha  Com- 
bined Heating  &  Lighting  Mfg.  Co.  ((jftr  Ct.  N. 


1 14.  —  Amendmonta*  additional  proofs, 
and  trial  of  eanao  anew. 

A  letter  of  a  justice  of  the  municipal  conrt  as 
to  concIusqonB  drawn  will  not  be  considered  on 
appeal  from  bis  judgment,  where  it  is  not  sub- 
mitted for  consideration  until  after  submission 
of  the  appeal.— Routenberg  t.  Schwritxer  (Sup.) 
84. 

{IS.  PrasnmptloBS. 

On  appeal  from  dismissal  of  a  complaint,  plain- 
tiff's testimony  must  be  taken  as  true,  and  yiven 
the  benefit  of  all  inferences  which  the  jury  might 
properly  have  found  in  plaintifTa  favor,  had  the 
case  Iicen  submitted.— Schaefer  T.  Central  (>oss- 
town  lly.  Co.  (Sup.)  800. 


I  le,         DlMMtlon  of  Wwov  oovt. 

The  decision  of  the  court  In  setting  aside  a 
verdict  as  against  the  weight  of  evidence  will  not 
he  disturbed,  unleaa  the  record  shows  an  abuse 
of  diacretlon.— Bauer  t.  Metropolitan  St.  Ry. 
Co.  (Sup.)  164. 

Discretion  of  trial  court  iu  refnsing  to  permit 

filaintiff  to  amend  his  complaint  on  ground  of 
Bchea  held  not  reviewable.- Dennison  t.  Mus- 
grave  (Sup.)  188. 

Refusal  of  motion  to  dismiss  is  reviewable. — 
.Tacot  V.  Marks  (Sup.)  1040. 

The  exercise  of  a  referee's  discretion  to  open 
a  cose,  after  the  evidence  Is  closed,  to  permit  a 
party  to  give  new  evidence,  iriU  not  be  re- 
versed, unless  abiiaed. — De  Witt  v.  Monjo  (iiup.) 
1046. 

S  17.  —  Qneotlou  of  faot^  Terdi«ta»  and 
flndlngs. 

The  jury's  findinfr  on  conflicting  evidence  will 
not  be  disturlifd,  where  it  does  not  appear  that 
the  dffeatcd  pnrty's  testimony  was  entitled  to 
greater  credit  than  his  opponent'a — Barrett  T. 
New  York  Cent.  &  H.  R.  R.  Co.  (Sup.)  9. 

Judgment  baKed  on  conflicting  evidence  will 
not  be  disturbed. — Donnelly  v.  Vanbeuren  (Sup.) 
57. 

Scrutiny  of  evidence  held  necessary  only  so  far 
as  to  enable  the  court  to  determine  whether  the 
conclusions  of  the  city  court  were  sufficiently 
supported  by  any  evidence. — Fc^ak  v.  Metro- 
politan St.  Ry.  Co.  (Sup.)  92. 

A  verdict  based  on  conflicting  evidence  will  not 
be  disturbed.— Banta  v.  Merchant  (Sup.)  218. 

The  finding  of  a  referee  on  confiicting  evidence 
will  not  be  disturbed.- Darling  t.  Hunt  (Sup.) 

278. 

The  decision  of  a  question  of  fact  by  a  ref- 
eree on  conflicting  testimony  should  not  be  dis- 
turhed.— Nugent  v.  Metropolitan  St.  Ry.  Co. 
(Sup.)  476. 

Questions  of  fact  litifmted  before  a  referee 
must  be  considered  as  conch)»ively  disposed  of  by 
his  finding,  though  not  specifically  referred  to  in 
hU  report. — Lennon  v.  IngersoU  (Sup.)  668. 

A  referee's  finding,  in  a  proceeding  for  con- 
tempt in  violating  an  injunction,  made  on  an  in- 
r-pection  by  consent  of  the  parties,  as  well  as  on 
the  evidence,  cannot  be  reviewed.— Braisted  v. 
Brooklyn  &  R.  B.  B.  Co.  (Sup.)  674. 

A  verdict  will  not  be  disturbed,  aa  against  the 
weight  of  the  evidence,  where  it  is  not  so  clearly 
preponderating  as  to  warrant  an  interference. — 
DriscoU  V.  Nelligan  (Sup.)  692. 

The  supreme  court  will  not  reverse  a  judgment, 
on  the  ground  that  the  verdict  was  contrary  to 
the  weight  of  the  evidence,  where  it  was  ren- 
dered on  conflicting  testimony,  and  the  trial 
judge  has  denied  a  motion  for  a  new  trial. — 
Cushman  v.  De  Mallie  (Sup.)  878. 

Findings  of  the  jury  on  questioos  of  £act  in  a 
mandamus  case  held  conclusive  on  the  supreme 
conrt  at  spedal  term.— People  t.  Hertle  (Sup.) 

965. 

A  verdict  on  conflicting  evidence  will  not  be 
disturbed.— Moissen  T.  Rooney  (Sop.)  1004. 
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The  snpreme  coort  will  DOt  interfere  with  a  Ter- 
dict  on  conflicting  evidence.— Van  Pelt  T.  Chap- 
tpr  Oeneral  of  American  Knights  of  St.  John  and 
Malta  (Sup.)  1010. 

A  verdict  baaed  on  conflicting  evidence  will  not 
be  divturbed.— FrankPn  v.  McAlpin  (City  Ot.  N. 
Y.I  -tm. 

Vpcdict  for  plHintiff  on  couflicting  evidence  will 
not  Iio  disturbed  where  there  is  evidence  to  mis"- 
tain  if.— Stephens  v.  Cowen  (City  Ct.  N.  Y.)  \y2o. 

§18.  —  Hanuleii  error. 

It  is  not  prejudicial  error  to  sastain  an  objec- 
tion to  evidence,  where  ivitneiB  had  prerionsly 
testified  to  the  fact.— Xortham  v.  Intemationiu 
Ins.  Co.  (Sup.)  45. 

Where  Bubstantial  justice  does  not  require  it, 
an  appellate  court  wili  not  grant  a  new  trial  on 
errors  in  ruling  of  the  lower  court;  snch  refusal 
being  authorized  by  Code  Civ.  Proc.  S  1003. — 
Smith  V.  Balcom  (Sup.)  777. 

Error  in  charging  that  one  injured  in  alighting 
from  n  car  was  conceded  to  be  a  passenger  was 
hartnle»s,  though  he  was  a  trespasser;  the  charge 
imposing  only  ordinary  care  on  the  company. — 
Rosenberg  v.  Third  Ave.  R.  Co.  (Sup.)  1052. 

{10.  —  Deolsioiu  of  intermediate  eoorts. 

Where  the  evidence  is  conflicting,  it  will  not 
be  weighed  on  appeal  from  a  judgment  on  a 
ref<>rep*8  report.—GiineTa  Mineral  Springa  Co.  t. 
Coiu-sey  (Sup.)  08. 

3  20.  ^—  Svbaeqnvnt  appeali. 

\A'}iere  no  exceptions  are  filed  to  the  decision 
on  a  trial  to  the  court,  the  only  (luestioiis  review- 
alile  are  those  raised  by  exceptions  to  rulings. — 
Bnell  y.  City  of  Johnstown  (Sup.)  lOfiO. 

f  21.  Determinatioa  and  disposition  of 
cause. 

On  npiH.>al  from  order  granting  new  trial  on 
evident-e  ititi-oduced  after  the  trial  and  on  min- 
utes  of  trial  judge,  the  court  is  not  bound  by  the 
fact  that  they  are  in  opposition  to  conclusions  of 
trial  judge.— Driscoll  t.  Nelligan  (Sup.)  692. 

Where  referee  dismissed  the  complaiut  on  the 
erroneous  assumption  that  the  case  was  submitted 
on  limitations  set  up  in  answer,  and  the  record 
shows  submission  on  the  question  ot  the  com- 
plaint only,  the  plaintiffs  were  entitled  to  a  re- 
versi.l.— Field  v.  Pinkus  (Sup.)  1038. 

On  the  reversal  of  a  judgment  for  a  defend- 
ant, who  has  interposed  a  general  denial  and  a 
counterclaim,  the  case  must  be  sent  back  for 
new  trial.— Block  t.  Garfield  (City  Ct.  N.  Y.) 
OlS. 

APPEARANCE. 

It  was  error,  where  defendant  appeared  spedal- 
I.V.  to  pass  on  a  question  beyond  the  subject  sub- 
mitted for  determination  by  the  special  appear- 
ance.-Stone  v.  Smith  (City  Ct.  N.  Y.)  1106. 


APPLrANCES. 

Idabilitr  of  employer  for  defect^ 
and  SeTrant,"^!  6. 


'Master 


APPOINTMENT- 

Of  executor  or  administrator,  see  "Executors 

and  Administrators,"  |  2. 
Of  guardian,  see  "Guardian  and  Ward,"  S  1. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  pablic 
use,  see  "Eminent  Domain,"  g  2. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal Corporations,"  {  5. 

Of  tax,  see  "Taxation?'  |  1. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  for 

Benefit  of  Creditors." 
Transfers  of  particular  species  of  property, 

rights,  or  instruments,  see  "Mortgages,"  |  4. 

3  1.    Requisites  and  Taliditj. 

An  assignment  of  a  portion  of  a  fund  in  the 
hands  of  a  third  person  to  the  credit  of  assignee 
held  an  assignment  pro  tanto, — Danvers  t.  La- 
gar  (Sup.)  778. 

!  2.  Actions. 

In  an  action  on  an  assignment  of  what  might 
be  due  assignor  on  a  contract  for  work,  legal  set- 
offs which  defendant  had  after  the  contract's 
completion  sbonid  be  allowed. — McMaun  v.  Mee- 

haa  (Sup.)  58. 

Assignment  of  money  may  be  enforced  without 
■  making    assignor    party.— Danvera    v.  Lngar 
(Sup.)  778. 

J  A  complaint  alleging  the  as^nment  of  a  claim 
\  to  plaintiffs  from  a  firm  hdd  snffldent. — Crinnian 
I  V.  Knauth  (Sup.)  976. 

i  ASSIGNMENTS  FOR  BENEFIT  OF 
I  CREDITORS. 

See  "Bankruptcy,"  {  1. 

S  1.   Requisites  and  validity. 

If,  after  property  is  delivered  to  the  assignee 
'  under  an  assignment  for  creditors,  be  allows  it  to 
I  escape  from  his  possession,  the  assignment  is  not 
I  invalidated.— TVoescher  v.  Cos  grove  (Sup>)  10B6. 

S  2.    Administration  of  aaalgned  estate. 

I  Bight  to  vend  assigned  property  in  existence 
passed  to  the  assignee,  toough  a  trade-name 

j  thereon,  which  his  assignor  was  entitled  to  use 
exclusively,  did  not. — Cutter  v.  Gudebrod  Bros. 
Co.  (Sup.)  225. 

An  assignment  by  an  insolvent  corporation 
,  does  not  vest  in  the  assignee  the  right  to  sell  the 
;  corporation's  exclusive  right  to  use  a  tntde-name 
as  against  the  original  owner.— Cutter  v.  Gude- 
brod Bros.  Co.  (Sup.)  225. 

Declarations  of  an  agreement  Aeld  to  contem- 
plate payment  of  rent  by  a  tenant  who  was  to 
be  procured,  and  not  an  assignee  to  whom  the 
lease  passed  nnder  assignment.— Bachrach  t. 
Lerentritt  (Sup.)  81S. 
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S  3.    Blclita  and  remedlci  of  oreditom. 

Pacts  kdd  to  show  that  certniu  moneys  receiv- 
ed b7  an  assizor  from  hU  vife  did  not  create 
a  debt  to  her.— INitchen  t.  WaeMaer  (Sup.)  M9. 

The  inclusion  hj  an  assignor  in  his  schedule  of 
liaUlities  of  a  pretended  debt  to  his  wife  of  $16- 
500,  and  the  pnyment,  three  days  before  his  as- 
signment, of  $1,500  interest  thereon,  is  sufficient 
to  invalidate  his  asaignment.— Patchen  v.  Waefel- 
aer  (Sup.)  949. 

The  omisBioD  from  the  inventory  and  schedules 
in  an  assignment  for  creditors  of  personal  prop- 
erty in  fact  delivered  to  the  assignee  is  not 
fraud  sufficient  in  itself  to  warrant  setting  aside 
the  assignment.— Troesdier  v.  Cosgrove  (Sup.) 
1036. 

I  4.    Aooonntlnci   aettlemeat*  mnA  41a- 
oharKe  of  aulgmee. 

The  question  whether  an  action  will  lie  to  re- 
move an  amenee  for  misconduct,  and  to  obtain 
an  accounting,  cannot  be  raised  hv  demurrer  to 
the  complaint— Morrell  t.  Ball  (Sup.)  405. 

ASSOCIATIONS. 

See  "Beneficial  As8ociati(WB" ;  "ESzchanges.** 

ATTACHMENT. 

S  1.    PropertT  anbjeet  to  Attachment. 

Where  the  owner  of  shares  of  corporate  stock 
deposited  same  as  security  for  a  loan,  bis  re- 
versionary interest  or  right  to  the  possession  of 
the  stock  upon  the  payment  of  the  loan  is  prop- 
erty, and  subject  to  levy  by  attachment.— Simp> 
son  T.  Jersey  City  Oontracting  Co.  (Sup.)  1033. 

S  2.    Frooeedinea  to  pvoenro. 

Affidavit  held  sufficient  to  justify  warrant  on 
the  ground  that  defendant  was  about  to  di^se 
of  her  property  with  Intent  to  defraud  creditors. 
—Fox  V.  Maya  (Sup.)  295. 

§  3.    Writ  or  warrant. 

Warrant  held  sufficient. — Fox  v.  Mays  (Sup.) 
29S. 

S  4.    I*eT7,  lien,  and  ovatody  and  dls- 
poaitlon  of  property. 

The  Inat  clauw  of  Code  (fv.  Proc.  I  649.  snbd. 
3,  applicR  only  to  domestic  corporations, — Simp- 
son V.  Jersey  City  Contracting  Co.  (Sup.)  1033. 

Where  the  question  as  to  whether,  or  not,  a 
certain  levy  under  attn<4iment  is  valid,  is  present* 
ed,  the  aainc  is  properly  determinable  upon  pro- 
ceedings to  enf'irc'p  thr  levy,  and  not  upon  a 
motion  to  sot  anide  aiul  vacnte  the  levy, — Simp- 
son v.  Jersey  City  Contracting  Co.  (Sup.)  1033. 

I  5.    Q'oasUnc  Taoatlnc*  dliaolntloa,  or 
abandonment. 

In  deciding  a  motion  to  vacate,  only  the  anffi- 
ciencT  of  the  papers  before  the  conrt  wben  the 
attacDment  was  granted  should  be  considered.— 
Fox  T.  Mays  (Sup.)  295. 

^at  the  cause  of  action  alleged  in  the  affi- 
davit was  incorrectly  described  in  the  warrant 
woald  not  justify  vacation,  if  a  good  cause  was 
alleged  In  the  affldavit.— Fox  v.  Mays  (Sap.)  295. 


SUPPLEMENT 
SUte  Reportflr. 

Hiat  the  warrant  contained  snperflnona  st-.- 
ments  would  not  justify  vacation. — Fox  v.  Mhj 
(Sup.)  296. 

Tliough  Code  Civ.  Proc.  {  682,  does  not  pr^T  > 
that  an  attachment  against  a  foreign  state  3.^< 

be  vacated  on  motion  of  a  ITnited  States  at:  -- 
ney,  the  court  will  vacate  such  an  aCtachmfs'  - 
his  motion,  since  the  court  has  do  jnrit<di<.'.  _ 
of  BQch  an  action.— Hassard  t.  United  Sute^  '  * 
Mexico  (Sup.)  939. 

ATTORNEY  AND  CLIENT. 

I  1.   BetaimoT  and  amthorlty. 

A  client  is  not  liable  for  work  in  pri^* 
briefs  in  his  case,  when  the  work  was  diwf  ;  -, 
and  the  credit  extended  to.  the  attorney,  -k.  . 
out  instructions  from  or  notice  to  the  c:i<-'i  '- 
Livingaton  Middleltch  Co.  t.  New  York  0-i--±- 
of  Dentistry  (Qty  Ct.  X.  Y.)  918. 

I  £.   Oompuiaatlon  and  llua  oC  atta^ 
ney. 

A  connterclaim.  in  an  action  by  an  att'-r: 
to  recover  for  profeHsional  services,  heU  u-*'  ■ 
state  facts  sut&cieut  to  constitute  a  cau>e  ■' 
action  against  plaintiff.— Kissam  r.  Bremefa.  i 
(Sup.)  75. 

Where  the  partiet;  to  an  action  for  damj--- 
settle  by  plaintiff  withdrawing  his  action,  a-"-- 
ing  b^ng  paid  in  settlement,  his  attorney  t«  d< 
entitled  to  prosecute  the  action  in  aid  of  his  l>r 
— Burpee  v.  Townsend  (Sup.)  467. 

Where  the  sum  paid  in  settlement  of  an  act»  i 
without  the  knowledge  of  the  plalDtilTs  att<ir>-i 
will  serve  as  a  ba^s  for  fizii^  the  amonnt  ft 
lien  for  services,  it  is  not  necessary  to  coniinr. 
the  action  of  which  settlement  was  made  in  "t- 
der  to  enforce  such  lien.- Schriever  t.  Brook'ra 
Heights  R.  Co.  (Snp.)  644. 

XTnder  Code  Civ,  Proc.  5  (56.  a  defendant  wt- 
without  the  knowledpe  of  plaintiff's  attorney. 
tied  with  the  plaintiff,  who  was  irrosponsibii',  I-* 
comes  liable  for  the  lien  for  services  of  nirii  ii- 
torney. — Schriever  v.  Brooklyn  Heights  R. 
(Sup.)  614. 

Under  Code  Ov.  Proc.  {  60.  giving  a  Uec 
attoi-neys  on  a  cause  of  action,  an  attorney  <.-ai:- 
not  be  allowed  or  compelled  to  prosecute  a  co- 
promised  case  to  jadgment.  in  order  to  enfi-nv 
his  lien,  when  the  compromise  la  mode  with'  n: 
his  consent.— Schriever  Brooklyn  Heiriiik  U. 
Co.  (Sap.)  890, 

An  attorn^  has  a  lien,  irrespective  of  ata:- 
nte,  upon  a  surrogate's  decree  for  Us  aetric'* 
rendered  in  the  pro(.<eedings  resnlting  in  such  d^ 
cree.— In  re  Regan  (Sur.)  1074. 

Code  Civ.  Proc.  S  Ofl.  does  not  give  an  attocne? 
a  lien  against  a  surrogate'a  decree  rendered  bt<- 
fore  the  amendment  to  such  act  was  pniacd  fil- 
ing an  attorney's  lien  in  special  imoeedino.— 
In  re  Regan  (Sur.)  1074. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent."  |  £. 
Of  attorney,  see  "Attorney  and  GU«t.*'  1 1. 
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BAILMENT. 

^  "iDitkeepera" ;  "lAjerj  Stable  Keepen"; 
"PledgM." 

BALLOTS. 

ee  "Eleetioiu,"  {  2. 

BANKRUPTCY. 

ee  "Anignmenti  for  Benefit  of  Oredlton." 

1.   Aaslcament,   mdailBlBtrfttion,  amd 
dictrlbtitlon  of  baxkrapt's  estftte. 

A  complaint  to  set  aside  a  trntinfer  voidable  un- 
er  banltnipt  act  need  not  alle^ie  the  evidence, 
or  show  why  a  creditor  had  cause  to  believe 
he  transfer  waa  intended  to  give  a  preference.— 
VookB  V.  People's  Nat.  Bank  (Sup.)  *XH. 

Allegations  of  a  complaint  to  eet  aside  a  traoB* 
er  b7  a  bankrupt  held  sutllcient  to  show  that  a 
reditor  would  receive  by  an  assignment  a  great- 
•T  percentage  of  his  debt  than  otlier  crcditora.— 
brooks  T.  People's  Nat.  Bank  (Sup.)  604. 

An  allefration  that  the  effect  of  a  transfer  will 
)e  to  enable  a  creditor  to  obtain  a  greater  per- 
■entflge  of  his  debt  than  other  creditors,  and  to 
ibtain  a  preference,  is  an  allegation  of  a  fact, 
ind  not  a  conclusion, — Crooks  v.  People's  Nat. 
Bank  (Sup.)  804. 

Facts  hehl  to  bring  a  case  within  the  bankrupt- 
cy act,  making  voidable  a  transfer  before  bank- 
•uptcy  giving  a  preference. — Crooks  v.  People's 
Nat.  Bank  (Sup.)  604. 

In  a  complaint  to  set  aside  a  tran!<fer  as  voida- 
ble under  the  bankrupt  act,  the  value  of  the 
debtor's  property  and  the  extent  of  his  indebted- 
ness need  not  be  set  out. — Crooks  t.  People's  Nat. 
Bank  (Sup.)  604. 


BANKS  AND  BANKING. 

(  1.    Banlrlag  oorporationa  and  asaoeia- 
tlona. 

Const.  1840,  art.  8,  H  1-3.  held  to  apply  to 
bank  corporations.— Bamoa  t.  Trevor  (Sup.)  85. 

The  stock  corporation  law  (Laws  18£iO,  c.  504, 
1!  ."»8)  AeW  not  to  relieve  stookholders  of  an  insol- 
vent bank  from  claims  against  it  tor  deposits. — 
Barnes  v.  Trevor  (Sup.)  83. 

A  stockholder,  who  la  also  a  creditor  of  an  in- 
solvent bank,  cannot  set  off  its  debt  to  him 
against  bis  statotor?  liability.- Bamea  t.  ^^Tor 
(Sup.)  85. 

i  2.    FnmetlDBa  aad  deallnca. 

Where  an  executor  deposited  estate  funds  in  a 

bank  in  hia  own  name,  there  is  no  rontractual 
relation  between  the  bank  and  the  estate,  ren- 
dering the  bank  liable  to  account  to  the  estate.— 
Woodbridge  t.  First  Nat.  Bank  (Sop.)  258. 

A  bank.  In  the  absence  of  notice  of  an  adverse 
claim,  has  the  right  to  assume  that «  person  de- 
positing money  to  h'la  own  credit  has  a  right  to 
withdraw  it— Woodbridge  t.  First  Kat.  Bank 
(Sup.)  2S8. 


A  bank  AeU  not  required  to  ttcooant  for  fundi 
of  an  estate  deposited  1^  an  executor  in  his 
own  naiue.— Woodbridge  v.  First  Nat  Bank 

(Sup.)  258. 

I  3.    Savinca  banks. 

A  savings  bank  held  not  entitled  to  make  a  per^ 
eon  for  whose  benefit  a  deposit  was  made  a  party 
defendant  to  an  action  to  recover  it  by  the  de- 
positor's administrator,  who  alleged  uiat  such 
person  was  fictitious.— Washington  T.  Seaman's 
Bank  for  Savings  (Sup.)  971. 


BASTARDS. 

I  1.  Property. 

The  domestic  relations  law,  legitimatizing  ille- 
gitimate children  whose  parents  afterwards  mar- 
ry, does  not,  because  it  protects  against  the  de- 
vestment  of  all  estate  or  interest  vested  at  the 
time  of  the  marriage,  devest  all  estate  or  interest 
which  has  vested  since;  and,  if  it  did,  it  would 
be  void,  under  Const,  art.  1,  {  6.— In  re  Barrin- 
ger's  Estate  (Sur.)  1090. 

BENEFICIAL  ASSOCIATIONS. 

Records  of  a  beneficial  association,  showing  that 
amendments  to  by-laws  bad  been  favorably  voted 
on  by  three-fourths  of  the  memtiers  present  at 
the  meeting  voting  therefor,  it  will  be  presumed, 
in  the  absence  of  evidence  to  tlie  contrat?-,  that 
all  members  present  participated  hi  tfae  vote. — 
Cowan  V.  New  York  (Jaledonian  Club  (Sup.)  714. 

A  member  of  a  benefirtal  association,  in  arrears 
for  over  a  year,  and  liable  to  have  his  name 
stricken  from  the  rolls,  hrld  not  in  good  standing, 
so  as  to  be  entitled  to  iK'nefits.— Cowan  r.  New 
York  Caledonian  Club  (Sup.)  714. 

By-laws  of  a  mutual  benefit  association  keiil 
reasonable  and  valid. — Cpwan  v.  New  York  Cale- 
donian Club  (Sup.)  714; 

A  by-law,  requiring  notice  within  24  hours  aft- 
er sickness  and  certificate  of  society's  physician 
as  condition  to  benefits,  held  not  tureasonaUe. 
and  failure  to  comply  therewith  bars  recovery 
of  benefit.— Fa  let)  lie  v.  Societa  Sartl  Italianl  ul 
Mutuo  Soccorso  (Sup.)  873. 

Failure  of  a  member  to  notify  the  secretary  of 
his  illness  was  not  excused  by  his  incai>ai:ity, 
where,  long  before  his  recovery,  he  was  able  to 
give  such  notice,  but  failed  to  do  so.— Fiik'uiie 
v.  Societa  Sarti  Italiani  di  Mutuo  Soccoi*8u  (Snp.) 
873. 

One  who,  as  a  charter  member  of  an  aKsncin- 
tioQ,  either  participated  in  the  adoption  of  a  by- 
law or  assented  to  it  when  he  joined  the  soc-iety, 
and  who  thereafter  recognized  it  by  acting  there- 
on, is  eatopped  to  question  its  reasonableness. — 
Falcone  v.  Societa  Sarti  Italiani  di  Mutuo  Soc- 
corso  (Sup.)  873. 

Member  absent  from  home  lodge,  not  having 
procured  traveling  card,  as  required  by  by-law, 
held  not  entitled  to  recover  dck  benefit.— Mar- 
kowits  V.  Joaeidi  E^ckert  Lodge,  No.  82,  L  O. 
R  A.  (Sup.)  874. 
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BEQUESTS. 

8m  "Wills.*' 

BILL  OF  PARTICULARS. 

8m  "Pleadiiw."  S  6. 

BILLS  AND  NOTES. 

I  1.    B«qnlaltct  mmA  TaUditj. 

Failure  to  recite  therein  that  a  note  was  ^r- 
en  for  value  received  does  not  affect  its  legal 
import.— McLeod  t.  Hunter  fSup.)  TS. 

i  2.    Oonatraetlon  and  opentioH. 

Under  Laws  1897.  e.  612.  $  20.  snbd.  2,  a  note 
irhich  promises  to  pay  a  certain  Bum,  without 
fixing  a  time  for  pa.vniP'Ut,  is  due  on  dnnand. — 
McLeod  T.  Hunter  (Sup.)  73. 

I  8.    Risltts  wd  U»biUtias  oa  Indorae- 
ment  or  tranafer. 

Without  proof  that  the  indorser  of  a  note  be- 
fore delivery  inteDd<'d  to  become  surety,  he  is 
presumed  to  be  a  tnibsemient  indorser,  and  Is 
not  liable  to  the  payee.— Howard  v.  Van  Oleson 
(Sap.)  349. 

In  an  action  against  one  who  indorsed  a  note 
on  agreement  that  he  should  not  be  held  liatde 
thereon,  helii.  d^'fendant  coiild  show  that  he  re- 
ceived no  beoefit  from  the  transaction. — Twelfth 
Ward  Bank  v.  Rogers  (City  Ct.  N.  Y.)  496. 

QiicRtioD  of  Indwser's  liability  on  a  note  deliv- 
ered under  an  agreement  that  indorser  should 
be  held  harmless  heltl  a  question  for  the  iary. — 
Twelfth  Ward  Bank  V.  Rogers  (City  Ct.  N.  Y.) 
496. 

I  4.    Praaontment,  demand,  notioe,  and 
protMt. 

A  notice  of  protest  hel^  insufficient  to  charge 
an  indorser.— Howard  v.  Van  Gieson  (Sup.)  349. 

Where  the  holder  of  a  note  was  requested  by 
the  indorsers  to  delny  suit  thereon  after  the  note 
became  due.  such  indnrserii  cannot  take  advantage 
of  a  failure  to  serve  notice  of  protest  within  the 
regular  time.— Bush  v.  Gilmore  (Sup.)  682. 

I  5.    Parmeat  and  dlacharBe> 

The  return  of  property  by  a  purchaser,  under 
a  claim  that  it  was  not  satisfactory,  acts  ns  an 
extinfruishment  of  a  note  given  therefor,  when 
the  vendor  agreed  that  the  same  miKht  be  re- 
turned if  not  satisfactory. — Cushroan  v.  De  Mal- 
Ue  (Sup.)  878. 

I  6.  Actions. 

A  comiilnint  in  an  action  on  a  note  need  not 
show  presentment  and  demand. — ^Wells  v.  Simp- 
son (Sup.)  56. 

Evidence  held  to  Rnj>port  finding  that  makers  of 
note  signed  as  individuals,  and  not  aa  corporate 
officers.— Bush  v.  Oilmore  (Sup.)  682. 

An  affidavit  of  defense  held  not  to  sustain  de- 
fendant's answer  that  a  note  was  given  without 
consideration  and  for  accommodation  of  the 
payee.— Jones  t.  Brown  (Sap.)  972. 


Denial  that  plaintiff  was  the  owner  ot  s  t  • 
sued  on  ftfU  not  frivolous. — Jones  v.  Br  -i 
(Sup.)  972. 

Where,  in  an  action  on  notes,  plaintiff  pie. 
as  con^eration  a  promise  to  discontinue  &d  - 
tioU)  and  proved  an  actnal  settlement  thereir 
means  of  the  notes,  it  was  sufRcient  to  warr  i- 
recoveiT.— Wessdman     Stuart  (City  Ct  N.  ) 
1110. 

It  is  a  good  defense,  as  going  to  lack  of  con-  ■ 
eration,  in  an  action  upon  a  note  given  in  ' 
cordeace  with  a  contract,  to  show  that  ii- 
plaintiff,  to  whom  the  note  was  given,  failcsj  - 

Srform  his  part  of  the  contract. — Bidiardiinr  .\  , 
organ  Go.  t.  GodewiU  (City  Ct.  N.  YO  11:) 

BODY  EXECUTION. 

See  "Ezecntion,"  {  2.. 

BONA  FIDE  PURCHASERS. 

Of  goods,  see  "Sales,"  S  4. 

Of  land,  see  "Vendor  and  Pnrebaaer,"  I  3. 

BONDS. 

Bonds  for  performance  of  duties  of  tn]>t  ■  r 
office,  see  **Ezecutora  and  Admin  i^traioro." 

e  8. 

  in  legal  proceedings,  see  "Coats,"  £  2. 

Secured  by  mortgage,  see  "Mortgages,"  S  Z. 
Sureties  on  bonds,  see  "Principal  and  Saret?.' 

I  1.    Cons  traction  and  opemtian. 

Provisions  of  a  bond  held  sufficient  to  t^h-  ^r  " 
intent  to  protect  obligee  against  loss  throuct.  i 
feet  of  title  to  property  transferred  bv  ii^l  ■■ 
»]e.— Frank  v.  Forgotston  (CSty  Ct.  X.  Y.)  1U>. 

S  2.  Aetlona. 

Under  Code  Civ.  Proc.  i  1915,  in  a  siut  "c  j 
bond  for  the  performance  of  a  covenant  fir 
□ewal  of  a  lease,  Mdd  error  to  add  interest  to  t  • 
amount  of  the  bond  In  asaesainK  damaso^.— J  m  . 
Polhemns  Printing  Co,  t.  Hallenbedt  (SkI  ' 
1066. 

BREACH. 


-Sale*.' 


BRIDGES. 


i  1.    Besnlatlon  and  nae  for  traveL 

A  pile  of  sweepings,  including  iMinaoa  fc*- 
ings,  left  on  the  pubhc  stairway  of  a  bridge. '  ■ 
to  constitute  a  dangerous  obstraction.— OmW 
Trustees  of  New  York  &  Brooklyn  Bridge 
(Sup.)  1. 

BROKERS. 

I  1.   Compensation  and  Uaa. 

A  vendor,  who  refuses  to  contract  for  ssle 
realty  to  a  «lub  because  the  officer  presented  bj 
the  broker  had  no  authority  to  agree  to  the  a'^. 
Aefaf  not  liable  for  the  broker's  eonunissioDK.- 
Kirwan  t.  Barney  (SnpO  122L 
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Cacta  lidd  not  to  entitle  plaintffl  to  recorer 
commission  for  sale  of  real  efstate.—C.  H.  Dia- 
mond &  Co.  T.  Hartley  (Sap.)  1022. 

1  Rev.  St.  p.  709,  restricting  brokers'  fees  for 
aegotiating  loans,  applies  to  a  contract  for  a  loan 
procured  while  snch  statute  was  in  force,  al- 
thuugh  such  statute  was  siibseqnentlr  changed.— 
Aiulerson  v.  Dwyer  (City  Ct.  N.  Y.)  1114. 

CALENDARS. 

Of  causes  for  trial,  see  "Triftl,"  {  2. 

CARRIERS. 

fi  1.    Omrriase  of  goods. 

Uamages  cannot  be  allowed,  in  an  action  toe 
nondelivery  ol  goods,  where  there  is  no  deprecia- 
tion in  value  and  the  goods  are  tendered  back  to 
the  consignor. — Brookstone  t.  Wescott  Exp.  Co. 
(Sup.)  72. 

A  contract  for  transportntion  of  goods,  limit- 
ing the  carrier's  liability,  held  not  to  relieve  it 
from  liability  for  a  loss  by  its  neRligence.— Mar- 
quis V.  Wood  (City  Ct.  N.  Y.)  ^51. 

In  an  action  to  recover  for  loss  of  goods  ship- 
ped under  a  contract  limiting  its  liability,  evi- 
dence as  to  the  value  of  the  goods  held  ndmissi- 
ble,  where  the  loss  was  due  to  carrier's  negli- 
gence.—Mai-quis  V.  Wood  (City  Ct.  N.  Y.)  231. 

In  an  action  to  recover  for  a  portion  of  goods 
lost  in  shipment,  evidence  ns  to  the  vahie  of 
those  delivered,  as  fixing  relatively,  the  value  of 
those  not  delivered,  is  admlKsibk-.— Marquis  v. 
Wood  (City  Ct.  N.  T.)  201. 

A  provision  in  a  bill  of  Indiug  that  the  car- 
rier shall  not  be  liable  for  any  loss  or  breakage 
docs  not  exempt  the  carrier  from  its  own  negli- 
>iLce.— Hutkofl  T.  Pennsylvania  R.  Go.  (City 
t.  N.  T.)  254. 
Bvidence  Srfd  to  raise  a  presumption  that  de- 
fendant was  negligent  in  bninltiii);!;  freight  in  its 
possession  as  a  currier.— HiitkofE  v.  Pennsyl- 
vnnia  R.  Co.  (City  Ct.  N.  Y.)  254. 

I  2.   Carriago   of  psssengen  —  Relation 
between  carrier  and  passenger. 

Where  a  passenger  notified  the  conductor 
wliere  to  let  him  o£E.  but  was  carried  by  through 
fault  of  the  conductor,  and  was  permitted  to  re- 
main on  the  car  till  its  return  trip,  he  remained 
a  passenger,  though  he  paid  but  one  fare. — Rosen- 
berg V.  Third  Ave.  R.  Co.  (Suii.)  1052. 

$  3.    —  Personal  Injnries. 

Evidence  helil  to  justify  a  finding  that  a  pas- 
senger's fall  from  a  street  car  was  due  to  its 
negliKcnt  operation.— Brainard  Nassau  Elec- 
tric R.  Co.  (Sup.)  74. 

Evidence  held  not  to  warrant  a  finding  that  a 
depression  in  a  flight  of  stairs  at  station  was  the 
proximate  cause  of  accident  to  plaintiff. — Busk 
T.  Manhattan  Ry.  Co.  (Snp.)  3S4. 

Failure  to  put  sand  or  ashes  on  light  snow  or 
thin  ice  at  platform  near  railway  station  held 
not  negligence.— Rusk  t.  Manhattan  By.  Co. 
(Sup.) 


Presence  of  a  light  snow  and  thin  Ice  at  plat- 
form near  railway  station  will  be  presumed  due 
to  the  snowstorm  prevailing,  so  that  railway 
company  was  not  negligent  in  not  clearing  it  off. 
—Rusk  V.  Manhattan  Ky.  Co.  (Sup.)  384. 

Street  railroad's  failure  to  provide  a  safe  place 
for  passengers  to  alight  held  sufficient  to  reqidre 
the  submission  of  plaintifiTs  negligence,  In  step- 
ping on  a  parallel  track  in  front  of  another  car, 
to  the  Jury.— Wise  t.  Brooklyn  Heights  B.  Co. 
(Sup.)  680. 

An  iDBtructlon  that  the  burden  was  on  defend- 
ant to  show  that  the  accident  causing  the  injuir 
to  plaintiff  did  not  occur  by  reason  of  defend- 
ants negligence  held  erroneous.  —  Hoffman  t. 
Third  Ave.  R.  Co.  (Sup.)  590. 

Bvidence  held  insufficient  to  support  a  finding 
of  negligence  in  the  operation  of  a  street  car, 
which  was  suddenly  stopped,  throwing  plaintiff 
from  her  seat  in  the  car  to  the  floor. — Hoffman 
V.  Third  Ave.  R.  Co.  (Sup.)  590. 

Evidence  that  the  conductor  of  an  open  street 
car  did  not  stop  it,  though  he  knew  plaintiff  was 
on  the  side  step,  and  that  a  passing  truck  was 
dangerously  close,  held  sufficient  to  support  a  find* 
ing  that  defendant  was  negligent.  —  't. 
Brooklyn  Oty  &  N.  R.  Co.  (Sup5  070. 

Passenger  held  entitled  to  assume  that  an  en- 
gine would  approach  a  car  on  which  she  entered 
so  as  not  to  cause  her  injury,  and  not  to  be  re- 
quired to  look  for  its  approach.— Jones  t.  Mew 
York  Cent.  &  H.  R.  R.  Co.  (Sop.)  721. 

Evidence  held  sufficient  to  go  to  the  jury  on 
question  whether  conductor  of  a  street  car  knew 
plaintifl^  intended  to  alight,  and  was  negligent 
in  prematurely  starting  his  car.— Schaefer  T. 
Central  Crosstown  Ry.  Co.  (Sup.)  iJUU. 

Negligence  cannot  be  attributed  to  street-rail- 
way company,  where  passenger,  after  the  car 
had  stopped,  and  then  started  up.  stepped  off, 
without  notice,  from  tlie  front  platform.— Steuer 
V.  Metropolitan  St.  Ry.  Co.  (Sup.)  1050. 

S  4,   ^—  Gontrlbntorj  neBlls>BOo  «f  PHP- 
son  injnred. 

A  man  who  surrenders  bis  seat  in  a  crowded 
street  car  to  a  woman,  and  stands  on  the  run- 
ning board  of  the  car  is  not.  as  matter  of  law, 
negligent.— Brainard  v.  Nassau  Electric  R.  Co. 
(Sup.)  74. 

Riding  on  the  running  board  of  a  crowded 
street  car  is  not,  per  se,  negligence. — Brainard 
V.  Nassau  Electric  R.  Co.  (Sup.)  74. 

Where  a  passenger  was  injured  by  being  struck 
by  a  street  car  on  a  parallel  track  from  the  one 
from  which  he  alighted,  evidence  held  sufficient 
to  require  the  submission  of  the  qtieation  of  his 
negligence  to  the  jury.  —  Wise  T.  Brooklyn 
Heights  R.  Co.  (Sup.)  530. 

A  passenger  on  the  side  step  of  a  street  car. 
who  was  injured  by  a  passing  truck,  held  not 
guilty  of  contributory  negligence,  when  he  tried 
to  enter  the  nearest  cross  aisle  In  the  car  upon 
seeing  his  peril.— Faris  v,  Brooklyn  City  &.  N.  R. 
Co.  (Sup.)  6T0. 

A  passenger  on  a  crowded  car,  standing  on 
the  running  hoard,  injnred  by  striking  a  van 
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while  lookiof:  for  a  seat,  hfld  not  ziiilty  of  nesli- 
gea<v,  af>  a  mattpr  of  iiiw.— Henderma  v.  Nas- 
Bku  Elcctrio  R.  Co.  (Snp.) 

It  is  not  ncgliKeiX'c  pt>r  w  for  a  passenger  to 
aliKbt  from  h  »trt^t  ciir  without  takiuK  hold  of 
the  railings  to  guard  aguin»t  sudden  movement 
of  the  car.— Schaefer  v.  Central  Crosstown  Ky. 
Co.  (Sup.)  806. 

S  5.   —  Palaoe  oara  and  sl«epinc  cmru. 

Allowing  n  ralise  to  stimd  in  the  aisle  of  a 
dimly-lighted  car,  where  passenger!!  are  likely  to 
Rtiimble  over  it,  is  negligence. — Jjerten  v.  '>^el)b 
(City  Ct.  N.  Y.)  1113. 

Contributory  neKligetiee  of  a  patmenger.  who 
was  injure*]  by  xtuntbliug  over  ft  vulise  left  in 
the  aisle  of  the  sleeping  car.  hfUl  for  the  jury. 
— Levlen  t.  Webb  (C4ty  Ct.  X.  Y.)  1113. 

CAUSE  OF  ACTION. 

See  "Action." 

CERTIORARI. 

i  1.    Mature  aad  cronndR. 

Where  plaintiff  alleges  that  the  disallowing  of 
a  claim  by  him  as  constable,  on  ground  tiiat  he 
waH  not  constable,  was  illegal,  as  involving  col- 
laterally a  trial  to  the  office,  his  remedy  is  by 
certiorari,  and  not  by  action.— Adama  v.  Town  of 
Whcatfield  (Sup.)  738. 

i  2.    Frooaedlaca  and  determiuatlon. 

Under  Code  Hv.  Proc.  §S  'JV.iX,  in  pro- 

ceedings to  review  dismissal  of  an  ofttcer.  affl- 
davits  of  third  parties  cannot  be  conaidered, 
wliere  returns  were  made  both  by  the  officer  dis- 
missing Iiini  and  such  officer's  successor.— People 
T.  York  (Slip.)  400. 

A  return  denying  knowledge  as  to  whether 
witnesses  in  proceedings  sought  In  be  reviewed 
were  sworn,  and  alleging  a  cwtom  to  receire  un- 
sworn tcHtiniitny,  held  an  admission  of  an  allega- 
tion that  unsworn  testimony  was  recclred. — Peo- 
ple T.  York  (Sup.)  400. 

CHANCERY. 

See  "Equity." 


CHANGE  OF  VENUE. 

Of  cItU  action,  see  "Venue,"  §  2. 


CHARITIES. 

{  1.    Creation,  exlatenoa,  and  Talldltr. 

A  bequest  for  charitable  uses  AeM  intended  for 
a  branch  organization  attached  to  a  particular 
church,  and  not  for  the  chief  society.— In  re 
Fitzsimmons'  Will  fSur.l  4S5. 

A  bequest  for  charitable  uses  h^iJ  valid,  under 
Acts  lf<)3,  c.  701,  8  1,  providing  that  a  bequest 
should  not  fail  for  indenniteness  of  beneficiariee. 
—In  re  Sitiummona'  Will  (Sar.)  485. 


SUPPLEMENT 
:  SUt«  a«vortcr. 

CHATTEL  MORTGAGES. 

I  1.   Baqniait«a  and  Talldlty. 

Evidence  held  sofficient  to  show  that  du-- 
mortgages  were  fraudulent  in  fact  as  to 
ment  creditors.— Uobinaon  t.  Hawley  (.Sap.- 

i  2.   Blffhts  and  UabUitlca  of  pMtlM. 

Mortgagee,  purdianing  at  diatiel-morrz- 
aalc.  held  liable  for  conversion  of  property  i"  j-.- 
or  lienholder.  although  a  year  bad  elap>^.  nZ 
time  of  sale  from  date  of  filing  the  lien.  «t.  - 
liad  not  been  refiled.— American  Box  Mach.  C- . 
T.  Zentgraf  (Sup.)  417. 

8  3.    Bichte  an4  runodlM  of  «M«itM«. 

Chattel  m<»rtgage»  hHil  invalid,  as  aga;ii-:  a 
prior  excfHti-d  judgment  confession,  not  fiini 
til  after  tht'  execution  of  the  mortpagt*!i,  wh.-7- 
the  uiortcjigtH-st  failed  to  show  that  they  t- 
possessiou  within  a  reasonable  time.— Ki>t>.i^- •: 
V.  Hawley  (Sup.)  138. 

C'liattel  mortgage  on  hay  hetd  not  Toid  be\.Mi-*- 
of  an  agre*'nieMt  that  the  mortgagor  might  fi-- 
certain  of  the  baj*  before  sale  nnder  the  atm- 
gage.— i=tpuiT  T.  Hall  (Sop.)  SM. 

CHOSE  IN  ACTION. 

Assignment,  aee  "AasIrnmeDta." 

CITIES. 

See  "Municipal  Corporationa.*" 

CITIZENS. 

See  "Indiana." 

CLAIM  AND  DELIVERY. 

See  "BeplsTin." 

CLAIMS. 

Against  county,  see  "Countiee."  {  1. 
  estate  of  decedent,  see  "Execntora  and  Ad- 
ministrators," i  4. 
 town,  see  "Towns,"  S  2. 

CLASS  LEGISLATION. 

See  "Constitutional  Law,"  |  2. 

CLUBS. 

Where  a  club,  at  a  meeting  of  its  memhrrt. 
directs  its  president  to  purchase  realty  fiir  a 
club  site,  an  office  subsequently  empowered  I-; 
the  trustees  has  no  authority  to  purchase  th*- 
site;  the  power  conferred  by  tiie  club  bej:g 
superior  to  that  of  the  trustees.— Kirwan  t.  Bar- 
ney (Sup.)  122. 

COLLATERAL  ATTACK. 

On  jndcment,  see  "Jndgmen^**  |  K, 
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nam  juugmeni  m  lae  same  scnon. — iteese  t. 
Rees  (Sup.)  700. 

Under  Code  Civ.  Proc.  |  2284,  a  peraon  nuiy 
be  fined  for  an  omiitgion  to  perform  ao  act, 
without  any  order  rrntiiriuR  him  to  perform  tbe 

act.— Hommel  t.  Buttling  (Sup.)  811. 

A  fine,  imposed  for  contempt  for  false  swear- 
ing, of  the  amount  of  plaintiff's  judgment,  heM 
not  excessive.— Beraheimer  t.  Kelteher  (Gitr  Ct 
X.  Y.)  1125. 

CONTEST. 

or  will,  Me  "Wills,"  I  8. 

CONTINUANCE. 

Amendment  of  a  complaint,  averring  that  a  car 
was  "stopped"  to  permit  plaintiff  to  alisht,  so  rb 
to  cooform  to  proof  that  it  was  moving  "vtry 
slowly,"  AeM  not  cauac  for  ausprnxion  of  thv 
trial.— Botenberg  t.  Third  Ave.  R.  Co.  (Sup.) 
1052. 

CONTRACTS. 

Agreements   within   statute   of   frauds,  see 

"Frauds,  Statute  of." 
Contracts   of   municipalities,   see  "Municipal 

Corporations,"  $8  4,  5. 
Damages  for  breach,  see  "Damagea,"  |  2. 
Novation,  see  "Novation." 

Operation  and  effect  of  customs  or  usages,  see 
"Customs  and  Usages." 

Particular  classes  of  express  contracts,  see 
"Bills  and  Notes" ;  "Uovenants" ;  "Insur- 
ance"; "Joint  Adventures";  "Landloi-ci  and 
Tenant" ;  "Liens"  ;  "PriQcipal  and  Agent" ; 
"Principal  and  Surety";  "Sales";  "\endor 
and  Purchaser." 

  employment,  see  "Master  and  Servant." 

 separation  agreements^  see  "Husband  and 

AVife.^'  »  4. 

Particular  modes  of  discharging  contracts^,  see 
"Compromise  and  Settlement"  ;  "Payment." 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Specific  performance,  aee  "Specific  Perform- 
ance." 

I  1.    B«Qvlsite*  ana  Talidlty. 

Failure  of  contractor  to  disclose  information 
refrarding  the  chararter  of  the  subject-matter  of 
contract  with  the  state  hrUI  not  to  invalidate  it. 
—People  T.  Roberts  (Sup,)  148. 

A  contract  for  a  lower  price,  after  delivery 

and  Bcceptancp  at  a  certain  price,  is  without 
consdderation.— O'SulIivan  v.  New  York  Lumber 
Corp.  (Sup.)  4&3. 

Where  defendant  promised  that,  if  windows 
placeiJ  in  his  houae  by  mistake  were  left,  he 
would  pay  for  work  done,  teavine  the  windows 
iR  a  considerntion  for  the  promise. — Drake  v. 
Bell  (Sup.)  6r>7. 

Evidence  held  not  to  show  contract  by  defend- 
ant to  pay  plaintifC  for  services  rendered  third 
person.— Balmford  T.  PefiFer  (Sup.)  787. 

The  fact  that  parties  to  a  tripartite  agree- 
ment attempted  to  obtain  possesalon  thereof 


Biier  i[  naa  oeen  aeiiverea  to  piainuir  nria 
not  sniBcient  to  show  want  of  deiivery. — Day 
V.  Dow  (Sup.)  793. 

Money  paid  by  an  employe's  wife,  under  an 
employer's  agreement  to  refrain  from  arresting 
his  employ^,  in  an  ardon  to  recover  money  al- 
leged to  have  been  t^tolen  by  him,  heUI  paid  und4*7 
duress.— Jaeger  v.  Koenig  (City  Ct.  N.  Y.)  SO."*. 

A  wife's  agreement  to  pay  her  husband's  em- 
ployer money  in  ccntiidcration  of  the  employer* e» 
forbearance  to  arrest  her  husband,  in  an  action 
to  recover  money  whidi  it  was  alleged  he  lia<l 
stolen,  hrlil  an  agreement  to  refrain  from  a  crivil 
arrest  merely,  snd  not  to  amount  to  the  com- 
pounding of  felony. — Jaeger  v.  Koenif*  (City  Ct. 
N.  Y.)  50o. 

I  2.    Constrvotion  and  operation. 

A  contract  that  may  be  discontinued  "in" 
three  months  cannot  be  discontinued  after  tiie 
expiration  of  such  time. — l'"ere*.'  v.  Moquio-Ofifer- 
man-Hessenbuttel  Coal  Co.  (Sup.)  120. 

On  a  contract  by  defendants  to  pay  plaintiff  a 
certain  price  for  all  ice  oaed  by  them  for  two 
years,  he  cannot  recover  for  ice  purchased  liy 
them  from  others.— Banker  T.  Willard  (Sui».; 
447. 

Contract  authorizinc  owner  to  make  "omis- 
sions" Iicbl  to  refer  to  things  abandoned,  and  nnt 
those  given  to  some  other  contractor  to  perform. 
— (Salliigher  v.  Hirsh  (Sup.)  U09. 

S  3.    Modlfloation  and  mercer. 

In  an  action  to  recover  for  ice  sold  under  a 
contract,  evidence  hrld  to  raise  a  question  for 
the  jury  as  to  plaintifTs  intention  to  modify  the 
original  contract  as  to  the  price. — ^Taylor  t.  Citi- 
zens' Ice  Co.  (Sup.)  213. 

In  an  action  to  recover  for  ice  sold  nnder  a 
contract,  evidence  kdd  admissible  to  show  a 
modification  of  the  contract  as  to  the  price. — 
Taylor  v.  Citizena'  Ice  Co.  (Sup.)  213. 

S  4.    Resclsalon  and  abandonment. 

The  giving  of  a  note  as  provided  in  a  contract 
does  not,  in  the  absence  of  evidence  of  further 
or  different  agreement,  constitute  a  waiver  of 
rights  nnder  the  contract. — Richardson  &  Morgan 
Co.  T.  Gudewill  (Dty  Ct.  N.  Y.)  1120. 

I  5.  Farf  ormanoe  or  breaeli. 

Where  plaiiitilT  contracted  to  pay  all  of  de- 
fendant's oliitfiationtj  as  shown  on  the  latl.>r's 
lHK>ks,  hdd,  in  the  alisencc  of  misrepresentations, 
he  was  bound  by  the  books. — State  Bank  r. 
Napier  (Sup.)  779. 

Whether  or  not  delay  of  third  person  in  de- 
livering building  material  justified  a  contract- 
or's failure  to  complete  contract  in  time  spec- 
ified heid  question  for  jury. — McLaren  v. 
Fischer  (Sup.)  808. 

Delay  of  contractor  for  SI  days  to  complete 
building  contract  held  prima  fade  unreason- 
able, and  places  burden  of  excusing  jsame  on 
contractor.— McLaren  t.  Fischer  (Sup.)  808. 

I  6.    Actions  for  bvoaeb. 

Code,  §  519,  does  not  authorise  introduction  of 
evidence  to  prove  an  implied  contract,  where  an 
express  one  is  pleaded. — Dennison  t.  Moscrave 
(Sup.)  188. 


I  CompUiot  setting  forth  contract  and  its 
Ibreach  htU  to  state  good  cause  of  action,  thoagh 
theory  of  damag«B  was  erroneons.— Kraft  t. 
|Bice  (Sup.)  368. 

I  Complaint  aUeging  pleclge  of  liquor  to  secure 
.1  uote.  and  payment,  and  refusal  to  retuni  liq- 
'Kr,  does  not  state  breach  of  cootract  without  al- 
ImnK  demand  for  return.— Kraft  t.  Bice  (Sap.) 

A  roiitract  cannot  be  considered,  on  demurrer 
t'l  a  complaint  for  its  breach,  which  did  not  re- 
f'T  to  the  contract.— Boes  t.  CieTeland  School- 
Furniture  Go.  (Snp.)  407. 

Pacts  heUt  insufBcient  to  constitute  a  canse  of 
:i''tion  for  breach  of  eoDtrnct— Boez  T.  OeTC- 
l;i[nl  School-Furniture  Co.  (Sup.)  407. 

Nature  of  contract,  as  set  out  by  the  pleadings, 
ii(M  tor  the  jury.— Gallagher  v.  Hirsh  (Sap.)  (Kfe. 

An  answer  to  an  action  on  a  written  contract, 
which  alleged  an  agreement  oatside  the  writing 
nnd  did  not  seek  to  reform  the  contract,  bat  to 
rcpadlate  it,  hM  Insnfllrient.— International  Food 
Co.  V.  Bedford  (Sap.)  KJUl.  . 

Where  defendant's  answer  to  an  action  on  a 
'-oDtract  alleged  a  counterclaim,  to  which  she 
would  not  be  entitled  if  tbe  contract  was  Talid, 
'  and  did  not  allege  that  it  was  void,  tbe  answer 
vua  Insufficient.— International  Food  Co.  t. 
Kociierd  (Sup.)  1001. 

Action  for  a  breach  of  a  contract  held  maln- 
tainable,  in  the  form  brought,  to  recoTer  a  bal- 
ance of  salary  due  under  such  contracL— Pardy 
y.  C.  a  White  Paper  Ufg.  Co.  (City  Ct.  N.  Y.) 

Admission  of  evidence  of  a  ^>ecial  contract  A«Iu 
erroneous,  where  plaintiff  had  elected  to  proceed 
OD  a  quantum  meruit. — Morria  r.  Sire  (0ty  Ct. 
X.  Y.)  1098. 

Where  complaint  alleges  due  performance  of 
written  contract,  plaintiff  cannot  show  omissions, 
;  iiuDperformance,  and  waiver, — Bloch  t.  Remelius 
iCity  Ct.  N.  Y.)  1124. 

CONTRIBUTORY  NEGLIGENCE. 

Se«  "Negligence,"  S  2. 


CONVERSION. 

Wronsfol  conversion  of  personal  property,  see 
"Trover  and  Conversion." 


CONVEYANCES. 

(Conveyances  of  particular  species  of  property, 

see  ^'Easements,"  f|  1. 
—  mortftaged  property,  see  "Mortgages,"  S  5. 
In  fraud  of  creditors,  see  "Fraudul^t  Convey- 

ances." 

In  trust,  see  "Trusts,"  S  1. 

I'articular  classes  of  conveyances,  aee  "Assign- 
ments  for  Benefit  of  Creditors";  "Chattel 
Mortgages" ;  "Deeds" ;  "Mortgages." 


CORONERS. 

Laws  1897,  c.  878,  »  1670,  1571,  Juld  to  abol- 
ish the  office  of  county^  coroner  within  the  terri- 
tory of  Greater  Mew  York  as  it  theretofore  ex- 
isted.—Tuthill  T.  City  of  New  York  (Sup.)  968. 

CORPORATIONS. 

Particnlar  classes  of  corporations,  see  "Mnniei- 

pal  Corporations";  "Street  Railroads,"  {  1. 
  benlcs,  see  "Banks  and  Banking, S  1. 

S  1.    Inoorporatloii  mad  orBanisatloa. 

In  an  action  against  a  stocldiolder  for  an  in- 
debtedness of  the  company  because  the  capital 
stock  was  not  fulhr  paid  in,  evidence  held  suffi- 
cient to  support  a  finding  of  an  overvaluation  of 
the  property  when  the  company  was  organized. 
—White,  Corbin  &  Co.  v.  Jones  (Sup.)  21. 

S  2.    Oornorate  existeaoe  and  fntBchlse. 

One  who  had  recognized  a  corporation  de  fac- 
to, and  facially  directed  its  affairs,  held  estopped 
to  assert,  when  sued  by  it,  that  it  lacked  cor- 
porate existence—Geneva  Mineral  Springs  Co. 
V.  Coursey  (Sup.)  98. 

Refusal  to  find  that  one  corporation  carried  on 
its  projects  through  the  agency  of  another  corpo- 
ration held  proper.— In  re  Griffin's  Will  (Sup.) 
639. 

S  3.    Capital,  stookt  and  dlTidends. 

Mere  revording  of  a  certificate  reciting  that  a 
com|)any'8  stock  wan  fully  paid  up  hdil  not  to 
terminate  stockholder's  liability  for  unpaid  stock. 
—White,  Corbin  &  Co.  v.  Jones  (Snp.)  21. 

Pajrments  for  capital  stork,  represented  by  ex- 
penditures in  developing  property,  held  properly 
computable  in  determining  stock  actnally  paid 
in.^Geneva  Mineral  Springs  Oo.  v.  Coursey 
(Sup.)  98. 

8  4.    Bfemlters  and  stocklioldera. 

In  an  action  to  enforce  a  stockholder's  statu- 
tory liability  for  corporate  debts,  evidence  of 
the  value  of  property  transferred  for  stock  Is- 
sued was  admissible.— White,  Corbin  &  Co.  v. 
Jones  (Sup.)  21. 

In  an  action  by  a  minority  stockholder  of  a 
corporation  to  restrain  the  payment  of  exorbi- 
tant salaries.  It  must  be  alleged  and  proved  that 
a  demand  to  sue  was  made  on  the  corporation, 
and  that  the  same  was  refased.— Fitdiett  v. 
Muridiy  (Sap.)  182. . 

That  a  person  claiming  to  have  been  defraud- 
ed of  his  interest  in  the  corporate  assets  may 
maintain  an  action  to  restram  the  payment  of 
exorbitant  salaries,  he  must  be  a  stockholder  at 
the  time  of  the  institution  of  the  action.— Fitch- 
ett  V.  Murphy  (Sup.)  182. 

S  5.    Offloers  and  acents. 

In  an  action  to  restrain  the  further  payment 
of  exorbitant  salaries  to  officers  of  a  corpora- 
tion, the  court  has  no  power  to  fix  a  gross  sum 
to  be  divided  as  salanes  among  the  officent.— 
Fitchett  V.  Murphy  (Sup.)  182. 

In  an  action  to  enforce  the  personal  liability 
of  directors  for  failure  to  file  an  annual  report, 
as  required  by  Laws  1892,  c.  688,  {  30,  the  va- 
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lldity  of  the  corporationV  >ot  1 
cation  of  itR  principal  offlrp  : 
tinned.  —  L'ptegrore  v.   8cb  ■ 

I^w«  1892.  c.  688,  I  3r  ' 
where  the  rdiiiirI  rt'imrt  r  i 
filed  in  the  county  whore  itr  i 
fice  wttH  in  fart  IcK-ated.  th  1 
incoriKinitioii  l<»«Hte<l  it  '  i 
from  whiL-h  it  wan  U>cnll'  i 
T.  Schwnrswut'liler  (Sup.) 

Comiilnint  for  peuiiUifi 
3ti,  «  2!».  f()r  refusal  tn 
corporntc  books,  rthnnld  i  | 
relied  on  to  ronstitute  • 
Goldstein  (Sup.)  707. 

A  oomiiliiint  for  ix'nii  i 
36,  8  2i».  fur  refiiMil  t<  i 
corpnrnli>  liooks,  ix  do 
lege  ihnt  the  i-nmimny 
the  rircimiKta  »<■(»»  (it 
for  iiisin'ction. — (Jniim 

A  rniuplaint  for  ]»■'  i 
3(t.  e  Jih  for  n>fnwi1  i 
corporate  iMKika.  ne*  i 
was  tin  ofHivr  of  thr 
he  was  an  agent- 
707. 

A  complaint  for  : 
36.  fi  21).  for  rofnr  i 
corporate  book*,  r 
a  party.— Gunrt  t 

I  6.  GorporAt 
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X'ndpr  Code  Cir.  Proc.  H  2244.  2J>54.  tnmiiti- 
pftl  court  of  the  (Hty  nf  New  York  i«  not  oiistod 
of  jurisdiction  ot  a  siinimiiry  procf fdinR  to  ri  rnv- 
er  possi'ssion  of  renl  rstntc  iihtcIv  liy  rpiison  of 
the  fact  that  defendant  denies  plaintiff's  title 
nnd  cintms  title  in  himself. — Quinn  y,  Quinn 
(Sup.)  084. 

The  tniniicipal  court  of  the  riiy  nf  New  York 
bns  jurisdiction  of  the  ppraon  of  a  defendant  re- 
siding in  the  city  of  New  York,  but  in  a  county 
other  than  that  of  plaintiff,  when  the  process  in 
the  action  is  aerred  in  the  lounty  of  defendant. — 
Luban  V.  Simonds  {Sa^i.)  697. 

nie  municipal  court  of  the  city  of  New  York 
hnB  jnrisdiction  of  an  ncti(»n  to  replevin  chattels, 
nlthoujrli  they  were  unlawfully  laken  ^nd  derain- 
ed  by  defendant  in  the  city  of  New  Y'ork.  in  a 
county  other  than  that  of  plaintiff. — Lubun  v. 
Simonds  (Sup.)  687. 

i  3.    Conrta  of  probate  JnrlBdlction. 

Where  the  decree  of  a  surrogate  Ims  been  set- 
tled iK'tween  the  partiea  and  sntistied  of  rec- 
ord without  the  attorney's  consent,  the  eiirrnijale 
court  hits  ix>wer  to  ciif.ii'i'e  his  lien  against  the 
decree,  when  the  vahie  of  his  services  has  been 
fixed  by  judgment.— In  re  Kegan  (Sur.)  1074. 

COVENANTS. 

S  1.    Performance  or  breacli. 

Covenant  f'lr  qniet  enjoyment,  in  deed  conrey- 
ing  lot  3-5  feet  wide.  Iichi  not  lir^iken  Ii.v  ouster 
from  a  strip  off  the  west  side  of  siiid  lot,  as 
the  location  of  the  east  line  did  not  apTienr,  and 
the  covenant  did  not  guaranty  the  widili.  and 
description  did  not  cover  such  sirip.— (_;uim  v. 
Moore  (Sup.)  519. 

It  was  error  to  permit  a  recovery  for  breach  of 
n  covenant  contained  in  n  bill  of  sale  which  oc- 
curred befoi'e  the  exeenrinii  .if  the  bill  of  sale. — 
Droste  v.  I'almer  (Sup.)  60". 

An  answer  to  a  complaint  for  breach  of  cov- 
enant asainst  incumbrances  on  account  of  non- 
payment of  taxes  held  insullicient. — Hrenen  v. 
Kelly  (Sii|i.)  It'jr>. 

A  comidaint  for  breach  of  rovi-nant  against  in- 
cunibrniK-es,  alh'ging  unpaid  taxes  at  the  delivery 
of  the  deed,  pres.  til,i  a  cause  of  action.— Breuen 
T.  Kelly  (Sup.)  «).">. 

Under  Laws  1SS2.  c.  410.  9«  900.  993.  an  as- 
sessment for  benelils  wae  not  an  incumbrance  on 
land  till  final  coiifiriiuilinii  of  report  of  (■■jmmis- 
siouers;  and  hence,  lill  then,  then-  was  no  breach 
of  coveiiJint  against  iiirnnihnuues,— Ila-^tings  v. 
Twenty -Third  Ward  Land  Improvement  Co. 
(Sup.)  09b. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDITORS. 

See   "A  Bsifrnnients   for  Benefit  of   Crcdilors" ; 

"BnuUruptey";  "Creditors'  Suit";  "Fraudulent 

Conveyances." 
Bights  as  to  chattel  mnrtcage  by  debtor,  see 

"Chattel  Mprti:age9."  §  3. 


CREDITORS'  SUIT. 

Held,  that  a  creilttor  has  priority,  on  fraud- 
ulent conveyance  by  the  debtor,  over  other  cred- 
itors who  tirst  acquire  a  lien  by  a  suit  in  the 
nature  of  a  creditotB'  action.— Ma nderille 
Campbell  (Sup.)  44:t. 

CRIMINAL  LAW. 

Particular  offenses,  see  "Contempt";  "Disorder- 
ly llouae." 
Penalties,  see  "Penalties." 

E  1.  Jurisdiction. 

Where  defendant  was  within  the  court's  juris- 
diction, the  fact  that  he  was  arrested  by  an  of- 
ficer without  a  warrant  does  not  invalidate  his 
conviction.— People  v.  Ivcrson  (Sup.)  220. 

CROSS-EXAMINATION. 

See  "Witnesses,"  §  2. 

CUSTOMS  AND  USAGES. 

A  custfun  of  giving  two  weeks'  notice  of  an  in- 
tention to  \i't\yv  nuinot  affect  a  specilie  contract 
of  employment  for  a  siteciHed  period. — Mitchell  v. 
Waite  (City  Ct.  N.  Y.)  llOS. 

DAMAGES. 

Compensation  for  pro|>erly  taken  for  public  use. 

see  "Kmineiit  Domain."  §  1, 
Damages  for  parliiiilar  injuries,  see  "Fraud." 

S  1:  "Lilx?l  and  Slander."  8  4;  "Trespass,"  §  2. 
  injuries  caused  by  i>ub]ic  improvements,  see 

"Municipal  Cori>orations,"  §  5. 

S   1.    Nature  and  erounda  in  E^neral. 

Evidence,  in  an  a<'liun  fur  damages  caused  by 
colla|i.«p  of  a  gas  bidder,  }idil  not  to  show  de- 
feMdant'f!  ownership  ur  control  of  the  gas  holder. 
— Wndroczka  v.  C.Hisulidaled  Gas  Co.  (Sup.)  18i5. 

§  2.    Measure  of  damages. 

Pleasure  of  damages  for  preventing  one  from 
completing  contract  after  iiart  perfomiaiice. 
when  specific  sum  is  to  be  paid  on  performance, 
is  difTerence  betw-MMi  contract  price  and  cost  of 
performance.— Birnliak  v.  Hollender  (Sup.)  118. 

Measure  for  bieach  of  contract  to  furnish  place 
to  store  brick  /"/■/  co.st  of  removing  and  storing 
them.-Oaliaghcr  v.  Hirsh  (Sup.)  609. 

The  measure  of  damages  for  being  deprived 
of  part  <jr  a  contract  is  the  profit  the  contractor 
winilil  h:ive  tn.Klf  in  iloim;  ihe  work  at  the  agreed 
price— Gallagher  v.  Hirsh  (Sup.)  609. 

S  3.    Inadequate  and  excessive  damages. 

A  verdiit  for  ¥M,.>i7.  in  an  action  for  the  loss 
of  a  riirht  arm.  and  injuries  to  a  leg,  which  evi- 
dence indicated  might  be  permanent,  held  not 
excessive- Barrett  v.  New  York  Cent.  &  H.  li. 
R.  Co.  (Sup.)  9. 

g  4.    Pleading,  evidence,  and  assessment. 

I'riiof  lif  the  iriibipse  of  a  pas  holder  alone 
hvid  insnUicient  to  raise  the  presumption  of  neg- 


I  1.    KatvM  tmi.  flOWM  la  ceneral. 

A  penoD  leHTing  a  will  1b  not  "an  intestate," 
withiQ  tho  Btattites  of  deBcent  (1  Rev.  St.  p.  754, 
{  2.3),  tbotifcti  be  does  not  dispose  of  all  of  his 
propertj  because  some  parta  of  the  will  violate 
the  atatnte  aRainat  perpetaitiea.— Meaatnann  t. 
Ecenberger  (Sbp.)  656. 

DESCRIPTION. 

Of  property  conTeyed,  aee  "Deeda,"  |  2. 

DEVISES. 


See  "Wma." 


DILIGENCE. 


Of  party  anking  relief,  see  "Specific  Perform- 
aoce."  {  3. 

DIRECTING  VERDICT. 

In  dvil  actions,  see  "Trial,"  |  4. 

DISCHARGE 

From  eniployment,  see  "Master  and  SerTant," 
{  1. 

From  liaUHty  as  ai»i?nee,  see  "Assignments 

for  Benefit  of  Creditors,"  i  4. 
 as  surety,  see  "Prindpal  and  Surety,"  |  1. 

DISCOVERY. 

I  1.    Undor  ststntory  provisloBs. 

PiscoTory  and  inspection  of  defendant's  books 
will  not  bo  allowed,  no  reason  being  Hhown  why 
it  is  necessary  for  the  reply,  and  inspertion  there- 
of to  enable  him  to  reply  not  being  allowable  un- 
til case  is  at  issue.— Allen  t.  Fowler  &  Wells 
Co.  (Sup.)  32o. 

Code  Civ.  Ptoc.  §  872.  subd.  5.  does  not  apply 
to  the  examination  of  a  party,  hut  only  to  wit- 

■  ncs}ies.--IIay  v.  Zeiger  (Sup.)  (>47. 

Code  Civ.  Proc.  Sfl  870.  872.  873,  held  intended 
ts  secure  the  defendant's  teiftimony  in  a  plain- 
tilTa  behalf  before  trial,  where  the  miaterial  in- 
formation sought  is  Trholly  and  solely  known  to 
the  former.— CahiU  t.  Kurscbeedt  (Uty  Ct.  N. 
.Y.)  1100. 

DISCRETION  OF  COURT. 

^Tlew  in  civil  actions,  see  "Appeal."  }  16. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial,"  S  4. 

INsmisBal  of  appeal,  aee  "Appeal,"  |  11. 

I  1.  InTolwatery. 

Denial  of  defendant's  motion  to  dismiss  hdd  er- 
roneous, although  defendant  had  filed  an  answer 
and  counterclaim  in  the  case.— Jacot  T.  Marks 

(Sup.)  KMO. 


DISORDERLY  HOUSE. 

One  csnnot  be  convicted,  under  Pen.  Code,  5 
388,  of  keeping  a  idace  where  opium  is  smoked 
by  others,  when  the  evidence  shows  that  opium 
was  smoked  at  a  place  maintained  bjr  defendant, 
but  does  not  show  who  did  the  smolung.- Pet^le 
T.  Reed  (Sup.)  520. 

DISSOLUTION. 

Of  corporation,  see  "Corporations."  (  8. 
Of  partnership,  see  "Partnersbip,"  I  4. 

DIVORCE. 

i  1.    Jnrlsdiotloa,  proeeedlnss*  »d  ra- 

Uef.  . 

In  an  action  against  a  wife  for  divorce,  the 
uncorroborated  testimony  of  a  single  witness 
that  be  had  bad  sexual  intercourse  with  the 
wife  is  insufflcient  evidence  of  adultery,  though 
she  makes  no  appearance. — Fawcett  t.  Fawcett 
(Sup.)  108. 

Evidence  Md  inauffident  corroboration  of  a 
huf band's  confesBion  of  adultery  to  Justify  a 
decree  of  divorce. — Fowler  v.  Fowler  (Sup.)  109. 

Court,  in  action  for  divorce,  JieW  not  warrant- 
ed in  granting  a  decree,  in  absence  of  evidence 
that  the  action  was  brought  by  defendant's  pro- 
curement and  that  plaintiff  dedred  a  divorce.- 
Ivison  V.  Ivlson  (Sup.)  118. 

Evidence  held  insufflcient  to  show  adultery  as 
grounds  of  divorce.— Isaacs  v.  Isaacs  (St^k)  956. 

{  S.   AUs■o■3^  mUowuiees,  mmA  dlaposi- 

tioB  of  property. 

After  judgment  determining  questions  of  ali- 
mony without  reservation  of  power  to  modify  it, 
a  reservation  cannot  be  inserted. — liivlngston  t. 
Livingston  (Sup.)  299. 

DOCKETS. 

Of  causes  for  trial,  see  "Trial,"  |  2. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence," 
S  5. 

Production  and  inspection  of  writings,  see  "Dis- 
covery," I  1. 


See  "Gifts." 


DONATIONS. 


DUPLICITY. 


In  indictment,  lee  "Indictment  and  Informa- 
tion," {  2. 

EASEMENTS. 

S  1.    Ore»tioB,  ejdstenca.  and  transfer. 

Wliere  a  railroad  conveyed  a  house  and  part 
of  its  Innd,  and  an  outhouse  on  the  conveyed  land 
extended  over  the  company's  remaining  und,  the 


irrniitee  had  an  easement  on  the  land  remaining 
for  the  maintennDce  of  the  outhouse. — New  York 
Oeut.  &  H.  R.  R.  Co.  t.  Needham  (Sup.)  992. 

ELECTION  OF  REMEDIES. 

KescissIoQ  of  sale  and  replerin  of  part  of 
izoods  parchaBed  under  false  pretenses  held 
not  to  preclude  action  to  recoTer  difference  be- 
twfOD  value  of  goods  replevied  and  original 
coutract  price.— finaut  t.  Schanroth  (Sup.)  767. 

ELECTIONS. 

I   1.     Qiutllfloatlons  of  Tot«n. 

T'lider  Const,  art.  2,  S  3,  the  evidence  relied 
oil  liy  a  student  to  show  an  inteution  to  change 
his  Itical  residence  must  be  of  acta  independent 
'if  his  status  as  a  student.— In  re  Barry  (Sap.) 
121. 

i  2.  BKUots. 

Ballot  marked  hy  voter  Itetd  void,  under 
KWtion  Law,  S  110,  subd.  2,  rule  9.— In  re 
Holmes  (Sup.)  775. 

Artion  Of  inspectors  in  rejecting  a  ballot 
marked  bj  a  voter  as  being  void  held  errone- 
ous, under  Election  I^w,  t  110,  subd.  2,  rules 
6,        In  re  Holmes  (Sup.)  775. 

ELECTRICITY. 

An  electric  light  company  Md  Hahle  for  acts 
of  its  employes,  in  wrongfully  cutting  branches 
from  plaintiff's  trees  to  prcvnit  t-oiitact  with  its 
wirt'S,  done  under  penernl  diroctinn  of  defend- 
ant's managing  agent— Van  Siclen  v.  Jamaica 
Klfctric  Light  Co.  (Sup.)  210. 

An  electric  light  company  is  not  authorized  to 
cut  tiranches  from  overhanRing  trees,  to  prevent 
tbc-ir  wires  from  touching  them,  if  by  proper 
insulation  of  the  wires  the  cutting  could  be 
avoided.— Van  Siden  v.  Jamaica  Electric  Light 
Co.  (Sap.)  210. 

EMINENT  DOMAIN. 

I  1.  Compensation. 

I>amages  to  riparian  owners,  where  right  to 
divert  waters  of  lake  is  condemned,  held  to  be 
the  difference  in  the  value  of  their  lands  with 
and  without  the  water  rights.— C1t>-  of  Syra- 
c-n-;e  v.  Stacey  (Sup.)  KLx 

\Vbere  plaintiff  leases  lot  t6  defendants,  they 
to  erect  a  building  and  leave  it  in  repair  on  ex- 
piration  of  the  lease,  and  part  of  the  lot  is  con- 
demned, held,  plaintiff  Is  not  entitled  to  dam- 
iiiifs  awnrded  to  r^irs.— B^rgo  v.  Browning 
(Sup.)  301. 

Measure  of  dsmages  caused  by  the  operation 
(if  t'levated  railroad  is  the  difference  between  ac- 
tuiil  value  of  property  and  what  would  be  the 
value  if  there  were  no  elevated  railway. — Dong- 
Us  V.  New  York  El.  B.  Co.  (Sup.)  411. 

i  S.    ProaMdlacs  to  take  pvoportr  and 
asssss  ooBpeasation. 

Evidence  of  {Hvflts  in  milling  busineBB  htid  not 
admissible  on  question  of  damages  for  condem- 


nation of  water  rights.— City  of  Syracuse  t. 
Stacey  (Sup.)  105. 

In  proceeding  to  take  property,  field,  appraisal 
commissioners  properly  based  valuation  on  the 
fact  that  part  of  the  property  had  been  declared 
a  nuisance.— In  re  Daly  (Sup.)  480. 

An  sward  of  f2,000  damages  for  property 
taken  for  public  use  held  not  inadeoQate.— In  re 
Daly  (Sup.)  480. 

Evidence  at  hearing  to  ascertain  damage  aris- 
ing from  taking  property  for  public  use  held 
properly  disregarded.— In  re  Daly  (Sup.)  480. 

i  9.    Remedies  of  omien  of  property. 

In  an  action  for  damages  to  realprc^rty  by 
an  elevated  railroad,  defendants  signed  a  stipu- 
lation that  the  property  belonged  to  plaintiff's 
father,  and  there  was  proof  that  plaintiff  in- 
hented  it.  H«W  sufficient  to  show  plaintiff's  ti- 
tle.—Douglas  V.  Kew  York  El.  R.  Co.  (Sup.) 
411. 

Customary  use  of  neighboring  property,  and 
probable  effect  thereon  of  annoyance  caused  by 
elevated  railroad,  may  be  sbown  in  action  for 
damages  therefor.— Douglas  v.  New  Yorii  EL  R. 
Co.  (Sup.)  411. 

_  Value  of  neighboring  property  may  be  shown, 
in  action  for  damages  caused  to  real  property  by 
proximity  of  elevated  railroad.— Douglas  v.  New 
York  El.  R.  Co.  (Snp.)  411. 

An  assessment  against  .an  elevated  railway 
company  for  damgea  to  an  abutting  landowner 
will  be  sustained,  though  he  was  entitled  to 
damages  on  onb'  a  two-thirds  interest,  where 
record  does  not  Aim  that  the  remaining  one- 
third  Interest  was  considered.- Bon  v.  Kings 
County  EI.  Ry.  Co.  (Sup.)  (175. 

An  assessment  against  an  elevated  railroad 

company  for  damages  to  an  abutting  landowner 
will  be  sustained,  unless  it  is  palpably  erroneous. 
—Bon  V.  Kings  County  El.  Ry.  Co.  (Sup.)  675. 

EMPLOYES. 

See  "Master  and  Servant." 

EQUITY. 

Equitable  estoppel,  see  "Estoppel,"  {  2. 

  set-off,  see  "Set-Off  ond  Counterclaim.** 

Particular  subjects  of  equitable  jurisdiction  and 
equitable  remedies,  see  "Partition,"  {  1;  "Spe- 
cific Performance";  "T^nsta." 

1  1.    Jnrlsdlotlon*  prlBoiplos,  amd  max- 
ima. 

Where  ^plaintiff  was  dismlsfted  from  a  position 
he  held  in  the  county  clerk's  office,  an  action 
in  equity  for  reinstatement  will  not  lie.— Mc- 
Xiece  v.  Sohmer  (Sup.)  193;  O'Neill  v.  Same, 
Id. 

To  avoid  multiplicity  of  suits,  equity  will 
take  jurisdiction,  and  afford  relief  by  injunc- 
tion, where,  after  judgment  for  plaintiff  in 
ejectment,  the  latter  is  powerless  to  remove 
encroachment  complained  of.  —  Hahl  t.  Sugo 
(Sup.)  770. 
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the  losa  of  which  raouer  dRmaftes  woold  not  af- 
ford an  adeqaate  compeDsation,  may  be  recover- 
ed      a  nut  Id  equity.— OtioDdaga  Xation 
Thacber  (Sop.)  1027. 

{  2.  FleAdlnK. 

If  plaintiffs  have  an  adequate  remedy  at  law 
aeaiuBt  another,  and  if,  hj  virtue  of  anj  peculiar 
circumstances,  that  operates  to  diocharip'  defend- 
ant iu  equity,  bis  pleadiuE  should  afflrmativelf 
ahow  it— Xripp  t.  Bunt  (Sup.)  585, 

ESTABLISHMENT. 

Of  railroads,  see  "Street  Ratlroada,"  S  1* 

ESTATES. 

See  "Life  Batatea." 

Decedents'  estates,  see  "Executors  and  Admin- 
istrators." 

Estates  for  years,  see  "Landlord  and  Tenant." 
TnutB,  we  "Trusts,"  I  2. 

ESTOPPEL 

{  1.    By  record. 

Defendant,  in  bis  answer,  having  admitted  re- 
ceivinK  money  allcRed  to  have  lieen  paid  him  un- 
der duress,  was  estopped  to  deny  his  wife's 
ngpncy  to  receive  the  money  for  him.  she  having 
in  fact  received  it.— Jaeger  v.  Koenig  (City  Ct. 
X.  Y.)  505. 

{  2.   Eqaiteble  cstoppeL 

An  incorporator,  who  consented  that  the  cor- 
|H>rnti(>n  mitcht  take  the  place  of  himself  and  l-o- 

IcssceH  in  developing  a  well,  is  estopped  to  as- 
sert that  the  assignment  was  invalid  under  tlie 
statute  of  fraud». — Geneva  Mineral  Springs  Co. 
V.  Coursey  (Sup.)  98. 

The  certificate  of  an  incorporator  Tidd  an  ad- 
mission that  a  iense  which  entitled  him  to  bore 
for  "minerals"  included  mineral  waters,  and  es- 
topped to  assert  that  it  did  not,  when  sued  by 
the  corporation  to  recover  a  well  claimed  by  an 
assignment  from  him.— Geneva  Mineral  Springs 
Co.  T.  Conraey  (Sup.)  98. 

Hdn,  having  sued  an  executor  and  an  as- 
signee to  vacate  an  assignment  of  a  mortgage 
taken  for  their  benefit,  and  to  recover  payments 
to  the  executor,  held  estopped  to  deny  the  valid- 
ity of  the  mortgage,  and  not  entitled  to  qneation 
the  executor's  powers  to  aasign  it.— 'Washburn 
T.  Benedict  (Sup.)  387. 

EVICTION. 

Of  tenant  of  demised  premises,  see  "Landlord 
and  Tenant."  t  6. 

EVIDENCE. 

See  "Witnesses." 

As  to  particular  facts  or  issues,  see  "Damages," 
S  4;  "Fraudalent  Conveyances,"  (  2;  "Part- 
nership," I  1. 

In  divorce,  see  "Divorce,"  I  1. 


"Account  Stated";  "Negligence,"  {  3;  "Trover 
and  Oonversion,"  {  2. 
  actions  for  causing  death,  see  "Death," 

i  1. 

 ■  probate  iM-ooeedings.  see  "Wills,"  |  3. 

Rec^tlon  at  trial,  see  "Trial,"  I  8. 
Review  on  appeal,  see  "Appeial,"  1 17. 

i  1.    Jvdioial  n«tlae. 

Judicial  notice  will  not  be  taken  of  the  regn- 
lations  of  the  dvil  service  commissioners  of  the 
city  of  New  York.— People  t.  Dalton  (Siv-)  2(J3. 

I  2.  Preaninptloiu. 

Preiiumption  is  in  favor  of  the  actions  of  pub- 
lic o%ial8.— People  v.  Dalton  (Sup.)  263. 

I  3.    BeleTancr,  materlalltr*  mmA  eont- 
petenoj  la  ceneval. 

Witness  for  plaintiff,  in  action  for  collision 
with  street  car.  cannot  testify  that  a  witness 
foi-  defendant  at  the  time  said  oe  would  be  will- 
init  to  be  a  witness  for  plaintiff. — Seipp  v.  Dry 
Dock,  E.  B.  &  B.  K.  Co.  (Sup.)  409. 

Declaration  of  conductor  of  street  car,  after 
collision  with  wagon,  Jietd  inadmissible  as  part 
of  the  res  gestae.- Selpp  t.  Dry  Dock,  E.  B.  & 
B.  R.  Co.  (Sup.)  409. 

Declaration  of  driver  of  street  car  to  officer 
arresting  him,  after  collision,  held  inadmissible. 
— Seiim  V.  Dry  Dock,  E.  B.  &  B.  R.  Co.  (Sup.) 
409. 

The  letter  of  an  agent  to  bis  prindpal,  detailing 
the  settlement  of  an  iiccdunt  he  was  authorized  to 
make,  is  inadiuisstble  to  prove  such  settlement, 
as  res  gestae.— Ha  Hard  v.  Beveridge  (Sup.)  648. 

In  an  artiuu  for  the  value  of  a  lost  watch 
case,  a  design  of  a  similar  case  is  admissible 
to  show  vauie.— Cuebaa  t.  Klein  (City  Ct.  N. 

Y.)  923. 

{  4.  Admissions. 

AdmiasioDB  of  a  receiver  of  an  insurance  com- 
pany as  to  liabilities  on  policy  held  not  conclu- 
sive.—Insurance  Co.  of  State  of  Pennsylvania 
V.  Telfair  (Sup.)  322. 

Where  defendant's  answer  admits  certain  alle- 
gations in  the  complaint,  evidence  on  his  part 
contradicting  snch  admission  was  not  admissible. 
-Traitel  v.  Dwyer  (City  Ct.  N.  Y.)  1100. 

§  5.   Doonmentarx  cTidenoe. 

Historical  writings,  based  on  hearsay  and  tra- 
dition, relating  to  an  Indian  league,  held  compe- 
tent evidence  on  an  issue  whether  wampum  belts 
were  historical  emblems. — Onondaga  Nation  r. 
Thacher  (Sup.)  1027. 

Entries  not  shown  or  known  to  plaintiff, 
made  in  defendant's  account  books,  had  prop- 
erly excluded,  in  a  suit  to  recover  for  Ii-kuI 
services.— Stephens  Cowen  (City  Ct.  N.  V.) 
925. 

S  6.    Parol  or  eztrlnalo  erldenoe  affeet- 
ing  writing;*. 

Where  a  written  lease  required  all  signs  to  be 
approved  hy  the  lessor,  it  was  competent  to 
show  parol  condittons  attached  to  Buch  approval. 
—Imperial  Bldg.  Co.  t.  John  H.  Woodbury  Dcr- 
matological  Inst.  (Sop.)  128. 
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In  an  action  for  rent  on  a  written  leaae,  parol 
vidence  that  the  lease  was  executed  on  condi- 
oii  of  the  lessor's  makin):  repairs  hHd  admissi- 
Ic. — Flommerfelt  T.  EnfilandiT  (Sup.)  187. 

I*nroI  evidence  of  an  affreed  compenaatlon  to 
r>  pi)  id  a  trustee  held  innrlmi«(sihle.  as  tending  to 
nnn-juiict  the  troat  deed.— IHshroTr  v.  Disbrow 

>ui).»  ♦il4. 

Kvidence  of  the  situation  aud  relation  of  the 
ai-tii  s  at  the  time  of  the  fxt'cution  of  a  mort- 
aK<'.  find  of  the  cirriimstnnce»  surrounciinp  its 
xcciition,  is  admissible  to  detpruiliie  the  inteii- 
ion  iind  meaning  of  the  terms  uud  conditious 
tioreof— State  Bank  v.  Lighthall  (Sup.)  71)4. 

A  receipt  "in  full  of  all  demands  to  date"  may 
<>  contradicted  or  explained  byparol  evidence. 
-Tower  t.  Blessing  (Co.  Ct.)  256. 

Parol  evidence  to  Tary  tbe  terms  of  a  written 
iiHtrument  is  tnadmisaible.— James  t.  Coe  (City 

-1 .  x.  y.)  ios>9. 

1.     Opinion  oTldenoe. 

Ti'stimony  of  expert  huilder  hrld  sufficient  to 
iisuiiii  verdict  for  damages  hecause  of  lessee's 
ailiirc  to  restore  demised  premises  to  their  orig- 
iial  state.— Lazarus  v.  Ludwig  (Sup.)  3(j5. 

Kvideuce  considered,  and  Held  a  statement  of 
acts,  and  not  an  opinion.— Dean  t.  City  of  New 
fork  (Sup.)  374. 

A  question  as  to  when  defendant  had  learned 
luit  he  hud  been  makiuf;  overpiiyments  on  a 
aorti.':iRc  held  properly  excluded,  as  calling  for  a 
ront-lusion. — liowley  v.  Parsons  (Sup.)  392. 

Kxpcrt  testimony  that  injuries  sustained  were 
ialjle  to  result  in  a  permanent  loss  of  strenpth, 
ind  that  danger  existed  that  certain  complica- 
iona  might  arise,  is  conjeeturnl  and  speculative, 
inci  inadmissible  to  prove  the  permanency  of  such 
iijuries.— Bellemare  v.  Third  Ave.  R.  Co.  (Sup.) 
iSl. 

■Where  the  contestants  of  a  will  fail  to  intro- 
Iiice  evidence  of  the  existence,  prior  to  the  time 
he  Avill  wtiH  excaited,  of  all  the  conditions  upon 
,vbi<h  they  proiwundcd  hypothetical  questions 

0  experts,  such  questions  will  be  strlcKen  out. 
-lu  re  King's  Will  (Sur.)  238. 

The  testimony  of  experts  as  to  the  value  of 

1  lost  watch  case,  as  determined  from  the  val- 
<!<•  ftf  a  case  of  a  similar  design,  is  admissible. 
-Cu.  bas  V.  Klein  (City  Ct.  N.  Y.)  023. 

Testimony  of  an  expert  as  to  the  'value  of  a 
it~.t  wiitch  case,  as  determined  from  the  val- 
if  nf  a  case  of  similar  design,  held  admissible, 
tviilioiU  hypothetical  questions.  —  Cuebaa  v. 
Kloiii  (Citj-  Ct.  N.  Y.)  923. 

)  8.    Weight  and  snffloienoj. 

Whether  testimony  is  to  be  credited,  despite 
iiii-dU'dstent  statements,  is  a  matter  resting  with 
the  trial  justice.— Laxarus  t.  Spencer  (Sup.)  78. 

EXAMINATION. 

Of  adverse  party  before  trial,  see  "Discovery," 

g  1. 

)f  expert  witnesses,  see  "ETidence,"  {  7. 
[tt  witnesses  in  general,  see  "Witnesses,"  |  2. 


EXCEPTIONS. 

To  pleading,  see  "Pleading,"  {  3. 

EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  reriew,  see  "Appeal," 
Taking  exceptions  at  trial,  see  "Trial,"  |  8. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  S  3. 

EXCHANGES. 

Information  as  to  transactions  on  a  stock  ex- 
change, which  la  a  luivate  voluntary  association, 
Is  not  public  proiKrtr,  bo  as  to  entitle  a  iwrson 
not  a  member  to  compel  the  furnishing  of  such 
information.— In  re  BenvUle  (Sup.)  649. 

EXCISE. 

Regulation  of  traffic  in  Intoxicating  liquors,  see 
"Intoxicating  Ltquora." 

EXECUTION. 

S  1.    ■vpplovientftrr  prooeedinn. 

Direction  of  a  judgment  debtor  to  her  subten- 
ant to  pay  rent  to  the  debtor's  landlord  held  con- 
tempt of  an  injunction  in  supplementary  pro- 
ceedings restraining  her  from  disposing  of  her 

?roperty.— Browning  v.  Chadwick  (City  Ot  X. 
.)  24a 

I  X.    ExMmtlon  Mmiaat  tke  pwaon. 

Code  Civ.  Proc.  §  1377,  held  not  to  require,  as 
a  condition  for  issuing  a  body  execution  after 
the  lapse  of  fire  years,  that  a  previous  execution 
of  the  same  kind  should  have  been  issued  and 
returned  within  that  time. — Qulgley  v.  Baumann 
(Sup.)  866. 

Though  more  than  five  years  have  elapsed  since 
the  recovery  of  a  judgment  before  a  Ixidy  execu- 
tion is  issued,  defendant  is  not  entitled  to  a  dis- 
charge, under  Code  Civ.  Proc.  I  S72.— Qulgler  ▼* 
Baumann  (Sup.)  966. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "WUIs." 

Testamentary  tmstees,  aee  "Trasts.** 

i  1.    Administration  In  seneral. 

While  the  probate  of  the  will  is  pending  on 
appeal  in  the  court  of  appeals,  special  adminis- 
trator may  be  appointed,  under  Code,  S  2582. — 
In  re  Gihou's  Will  (Sur.)  244. 

I  X.    Appointment,     qnnllfloatlon,  and 
tenure. 

An  executor  will  not  be  removed,  as  snch,  be- 
cause the  estate  became  liable  to  pay  money  lost 
by  him  as  guardian  of  another  estate. — In  re 
Kasson's  Estate  (Sup.)  560. 

"Uliere  It  Is  to  the  interest  of  an  estate  to  ap* 
point  an  executor,  charged  with  having  unduly 
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iDnaennd  the  testator  to  make  a  will,  as  specia] 
admioiatnitor  pending  contest  of  the  will,  and 
most  of  the  parties  interoRted  desire  bis  appoint- 
ment, he  shoaM  be  appointed. — In  re  Hilton's 
Will  (Sor.)  1073. 

I  3.    Oolleotloii.  amd  aBMUtceaiant  of  as-' 
tate. 

Clause  in  will  Md  not  to  aatborlze  executor  to 
make  investments  ontside  the  state,  and  in 
Western  lands. — In  re  Harmon's  Estate  (Sup.) 
SO;   Reed  v.  Stevens,  Id. 

Where  property  of  deoeased  Is  sold  nominally 
to  another,  but  renlly  to  the  administrator,  the 
latter  is  accountable  for  itw  real  vnlue.— In  re 
Yetter  (Sup.)  175. 

Assignment  of  a  mortgage,  taken  by  an  exec- 
utor in  trust  for  heirs,  as  exwiitor,  hrhl  to  con- 
Tey  the  entire  interest,  thoiiKh  he  did  not  exe- 
cute it  also  as  a  trustee. — Wa8lit)iiru  v.  Benedict 
(Slip.)  3S7. 

An  exorutor  Ih  not  relieved  from  niisnppli ration 
of  funds  hy  nn  ajjrt'cnii'iit  of  ilislril»nti'i'«  to  in- 
deninif.v  liim  for  luss  hy  jiny  iiftifin  ugiiin^jt  the 
estate.-  Itfilly  v.  Porfhcr  (.Sup. I  (i^rj. 

LegHlei's  hfl'l  not  entitled  to  have  legacy  paid 
by  rpsiduary  legatee,  where  latter's  co-executor 
embezzled  funds  set  aside  for  purpose  of  paying 
legacies.— In  re  Smith  (Sup.)  716. 

Temporary  administrator  most  deposit  mon- 
eys in  n  trust  company,  and.  on  failure  to  do 
80,  is  chargeable  with  interest. — In  re  Philp's 
Estate  (Sur.)  241. 

Temporary  administrator  hdd  not  justified  In 
paying  a  creditor  in  full,  where  decedent's  per- 
sonalty was  insufficient  to  pay  all  his  debts. — 
Id  re  Pbilp's  Estate  (Sur.)  241. 

Where  a  temporary  administrator  paid  cred- 
itor more  than  his  share  of  decedent's  assets, 
he  was  chftrgeahle  with  the  excess  and  interest. 
—In  re  Philp's  Estate  (Sur.)  241. 

I  4.    Allowsnoe  and  pajrment  of  olalms. 

Plaintiff  hold  to  waive  right  to  costw,  in  i»ro«e- 
cuting  claim  agninHt  decedent,  by  nminieiiciug 
action  less  than  o  months  and  20  days  after 
rejection  of  claim.— Hart  v.  Hart  (Sup.)  131. 

Where  claimant  presented  bis  claim,  verified 
in  conformity  to  Code  Civ.  Proc.  S  2718,  certi- 
fying that  it  was  not  paid,  payment  must  be 
shown  affirmatively  by  the  executor. — In  re  Row- 
ell  (Sup.)  382. 

Plaintiff  cannot  enjoin  the  enforcement  of  a 
decree,  where  he  had  an  adequate  remedy  by  ap- 
peal.—Reilly  T.  Porcber  (Sup.)  002. 

i  6.    Sales  and  oonTeyanoes  under  order 
of  eonrt. 

Where  an  administrator  received  personal  as- 
sets in  excess  of  the  debts  and  funeral  expenses 
of  the  dpceaaed,  the  estate  cannot  be  sold  to  pay 
administration  expenses  of  any  debts  incurred 
by  the  administrator  after  the  death  of  the  in- 
testate.—In  re  Quatlander's  Estate  (Sur.)  1004. 

S  6.  Action*. 

A  complaint  against  administrators  with  will 
annexed  to  recover  a  legacy  held  to  state  a  cause 
Of  action.— Weatherwax  v.  Shields  (Sup.)  594. 


On  reference  by  surrogate,  Md  error  to  in«!ert 
In  order  that  petitioner  had  unbarred  claim; 
that  being  a  (juestion  to  be  determined  on  report 
of  referee.- In  re  Half's  Estate  (Sap.)  696. 

Od  application  to  remove  executor,  surrogate 
can  order  a  reference  to  obtain  needed  infnruna- 
tion  on  questions  of  fact. — In  re  Hale's  Estate 
(Sup.)  596. 

Where  limited  letters  of  administration  were 
granted  to  plaintiff,  under  Code  Civ.  Proc.  ( 
2Gi>4,  plaintiff  cannot  maintain  an  action  un- 
authorized by  his  letters.— Kirwin  v.  Malone 

(Sup.)  au. 

i  7.    Aooonntlns  and  settlement. 

Amount  of  judgment,  in  action  against  admm- 
iBtrator  personally  by  one  claiming  an  inter^-st 
in  decedent's  business,  htid  not  evidence  against 
ndniiiiistrator  on  accounting  fqr  value  of  sucb 
interest.— In  re  Yetter  (Sup.)  175. 

.\dminist,rator,  taking  property  of  estate,  and 
being  sned  therefor,  hctd  not  entitled  to  creiiit 
for  the  judgment  against  him. — In  re  Yetter 
(Sup.)  175. 

Allowance  of  commispions  to  administrntor. 
when,  l»y  misconduct,  they  might  have  been 
ilenie<l  hira,  gives  him  no  right  to  costs, — In  re 
Yetter  (Sup.)  175. 

A  decree  on  accounting  by  a  surrogate,  without 
filing  facts  found  and  cnnclusinns  of  law,  as  r^ 
quired  by  Code  Civ.  Proc.  §  2.">4.j,  will  be  re- 
versed,— In  re  Daymen  (Sup,)  9U7. 

A  stenographer's  fees  for  services  rendered  an 
estate,  before  a  stipnliition  was  entered  into  to 
pay  such  fees,  cannot  be  charged  against  the 
estate.— In  re  Maritch'a  Estate  (Sur.)  237. 

Where  the  widow  was  not  a  party  to  a  stipu- 
lation to  pay  stenographer's  fees  out  of  the  es- 
tate, such  fees  will  be  charged  against  the  estate, 
exclusive  of  the  share  therein  of  the  widow. — 
In  re  Maritch's  Estate  (Sur.)  237. 

The  provisions  of  Code,  S  2743,  do  not  apply 
to  an  Drennnting  bv  a  temporary  administrator. 
—In  re  I*hilp*8  Estate  (Sur.)  241, 

I  8.    Uabillties      on  adntlnlatratlon 
bonds. 

Arlministrator  held  not  released,  as  such,  by  di- 
rection tn  retain  funds  till  further  order,  and  un- 
til appointment  of  committee  of  the  heir. — Iti-tts 
V.  Avery  (Sup.)  52.), 

Limitations  against  an  action  to  recover  mon- 
ey from  an  administrator  and  his  bondsmen  held 
to  run  from  the  date  of  the  order  discharging  him 
on  payment  of  balance  due  to  the  heir.— -Betta  v. 
Avery  (Sup.)  olio. 

Settlement  of  an  administrator's  accounts,  and 
a  direction  that  he  pay  over  to  the  person  enti- 
tled to  receive  the  Imlnnc*"  fo«n<l  due.  does  imr 
release  the  sureties  on  his  bond  till  he  has  r>t.t.--.]. 
ly  paid  over  the  money.— Betts  t.  Avery  (Sup.) 
52.->. 

Sureties  of  an  insolvent  administrator  mu-^t. 
though  a  co-administrator  is  sole  distributee, 
make  good  a  loss  on  his  failure  to  pay  over  a  suiii 
in  his  exclusive  control,  deposited  by  bim  in  his 
private  bank,  knowing  its  insolvency. — In  re  Ad- 
ams (Sur.)  751. 
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GRAND  JURY. 

flea  Indictment  and  Information." 

GUARDIAN  AND  WARD. 

I  t«    Appoliitm«iit«    qnallfloatloa,  mmA 
tenuTtt  of  CQAroiaji. 

A  general  euardinii,  who  hiis  given  bond,  as 
required  by  Code  Civ.  Proc.  §  2830,  upoo  his 
appointment,  must,  nevertheless,  before  receiv- 
ing a  legacy  or  distributive  share  coming  to  the 

minor,  ezernte  a  sew  bond,  nnder  section  2746. 

—In  re  Mills  (Sur.)  243. 

HABEAS  CORPUS. 

f  1.   Jarisdietlont  prooaediBcs,  amd  re- 
lief. 

A  sheriff  held  not  Justified  in  releasing  an  exe- 
cntrlx  committed  to  custody  for  deZaolt,  and  in 
making  no  effort  to  retake  her.— In  re  Leggat 
<Snr.)  1083. 

HARMLESS  ERROR. 

In  dvll  actions,  see  "Appeal,"  |  18. 

HIGHWAYS. 

Aoddents  at  railroad  crossings,  see  "Railroads," 

-S  1.    Hlghwar  districts  and  offloers. 

Conceding  that  highways  may  be  taken  as 
county  roads  in  counties  of  less  than  200.000 
square  miles,  th«  power  of  local  authorities  over 
■a  county  road  must  be  found  in  the  statute  un- 
der which  it  is  talien. — Gaedeke  t.  Staten  Island 
M.  R.  Co.  (Sup.)  200. 

I  2.    Regnlatiou  and  nse  for  traTel. 

In  a  suit  for  injuries  caused  by  a  known  defect, 
Juid  error  to  dismiss  complaint,  where  there  was 
evidence  that  idaintlff  exercisfnl  due  care. — Bys- 
drke  T.  Tbwn  of  Mt.  Hope  (Sup.)  045. 

HUSBAND  AND  WIFE. 

See  "Divorce":  "Marrtage." 

f  i;    Mntnal  rlshts,  dvties,  and  UabiU- 
ties. 

A  wife  purchasing  groceries  for  the  family  is 
presumed  to  act  as  her  husband's  agent.— Bradt 
T.  Shull  (Sup.)  484. 

{  2.    DisaUUties  and  priTileces  of  oot- 
ertnre. 

A  husbaud  is  not  liable  for  the  act  of  his 
wife  in  causing  a  dog  to  bite  a  child,  when 
there  is  no  evidence  that  the  act  was  done  by 
tiis  coercion  or  instigation.— Strubing  t.  Mahar 
<Sup.)  7«9. 

I  3.    Wife's  separate  estate. 

Evidence  held  not  sufficioot  to  show  that  a  lea- 
-sor's  husband  was  authorized  to  contract  for 
imiwoTements,  so  as  to  entitle  the  lessee  to  set 
up  a  bill  for  the  same  as  a  counterclaim  to  the 


wife's  action  for  rent.— Aannu  t.  Kleb  iSo;' 
119. 

The  title  acquired  by  a  married  womar 
foredoeure  of  premises  on  wiiich  Iw  im^-*.  \ 
holds  a  second  mortgage  as  trustee  Mi 
voidable.— Potter  t.  Sachs  (Sup.)  420. 

A  hnsband  la  liable  fbr  groceries  pardtfc^' 
for  the  family  by  his  wife;  but.  wtth<n: 
agreement  to  become  personaJly  responaibl*. 
is  not  liable  for  groceries  purchased  eitb*:  ' 
herself  or  her  husband.— Bradt  v.  Shull  i^.; 
484. 

{  4.    Separation  and  separate  aulate* 
nanoe. 

A  wife  is  not  entitled  to  alimony  and  cvu;-. 
fees  when  her  grounds  for  divorce  pievii'i- 
gave  rise  to  an  agreement  of  voluntary  seta-  - 
tion,  under  which  the  husband  paid  maaes 
her.~-Ourti8  y.  Curtis  (Snp.)  SO. 

A  contract  between  hueband  and  wife.  bt<^ 
upon  an  agreement  tliat  they  shall  themf:-* 
live  separate  and  apart  is  void,  as  afcsinsc  pc> 
lie  pohcy.— Poillon  v.  Poillon  (Sap.)  582. 

Under  Laws  1806,  c  272,  a  contract  bet«^: 
a  husband  and  wife,  made  after  th^  have  w[« 
rated,  and  while  they  are  living  sepante  aod 
apart,  will  not'  be  enforced,  nnlesa  the  txretrnK: 
is  made  with  a  trustee  for  the  wife.- PoiUoa  t. 
Poillon  (Snp.)  582. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPLIED  CONTRACTS. 

See  "Money  Beceived." 

IMPRISONMENT. 

Habeas  corpus,  see  "Habeas  Cbtpos.** 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  S  2. 

INCOMPETENT  PERSONS. 

See  "Inaane  Pustna.** 

INOORPORATION. 

See  "Ooiporations,"  {  1. 

INDEMNITY. 

A«dnst    medianl^s    lien,    see  "M<>diuki' 
Liena,"  |  7. 

Obligors  on  an  indemnity  bond  not  lia- 
ble.—Beere  T.  Mayer  (City  t;t.  M.  XO  93& 

INDIANS. 

Under  Act  Cong.  Feb.  1&  1875,  as  anxnde! 
by  Act  Cong:  Sept  30. 1890,  a  lease  of  memi 
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INSURANCE. 

I  1.    ImawamM  »centi  and  broker*. 

Evidence  held  to  estop  iiu  iiiwuraucc  company 
from  iDsittting  on  a  forfeiture  becuuHe  of  a  fail- 
ure to  coniiily  with  certniu  stipuliitionii  as  to 
aasi^omeat  of  policy. — Northam  t.  latercational 
Ids.  Co.  (Sup.)  45. 

{  X.  Forfeiture  of  poller  breftch  of 
pTomiisorj  warranty,  eo^euantf 
or  condition  snbsequent. 

There  is  no  hreaoh  of  warranty  that  Btate- 
ment  in  applicatioo  for  life  insurance  was  true, 
where  defend.Tnt  stated  iiis  occtipation  aa  ftnre- 
keeper.  where  he  kept  a  dry-ftooda  store,  thtmith 
part  of  the  time  and  nfterwanU  he  was  a  elnss 
polinhei'. — Porrin  v.  Prudential  Ins.  Co.  (City 
Ct.  N.  Y.)  249. 

i  3.    Aetlona  on  poUolea. 

One  holding  a  lenne  as  security  for  a  debt  is 
not  a  necessary  party  to  an  action  on  a  policy 
on  property  covered  by  the  lease. — Northam  v. 
International  Ins.  Co.  (Sup.)  45. 

S  4.  Relnsnranee. 

It  cannot  be  preBUmed  that  a  rislt  covered  by 
reinaurauce  under  a  marine  policy  was  the  same 
aa  that  of  the  original  policy. — Insurance  Co.  of 
SUte  of  Pennsylvania  v.  Telfair  (Sup.)  322. 

3  6.    Mntval  benefit  Insurance. 

Provision  in  beneficiary  certificate  that  no 
length  of  absence  or  disappearance  of  member, 
without  proof  of  actual  death,  shall  entitle  ben- 
eficiary to  recover,  held  not  invnlid,  as  repug- 
nant to  law  or  public  policy. — Kelly  v.  Supreme 
Council  of  Mut.  Ben.  Ass'n  (Sup.)  304. 

Defense  that  beneficiary  certificate  required 
action  to  be  brought  within  two  years  after 
member's  death,  though  inconsistent  with  provi- 
aton  against  recovery,  except  on  proof  of  actual 
death,  hrtd  not  demurrable.-.-Kelly  v.  Supreme 
Council  of  Mut.  Ben.  Ass'n  (Sup.)  394. 

Cause  of  action  on  life  policy  not  to  ac- 
crue until  after  proof  of  death  given  society.— 
Kelly  T.  Supreme  Council  of  Afivt.  Ben.  Aas'n 
(Sup.)  394. 

Ad  application  for  life  Insurance  In  a  mutual 
assessment  association  having  provided  that  the 
constitution  and  by-lnws  of  the  compnny  were  a 
part  of  the  policy,  they  are  admissible  in  evi- 
dence in  an  nctiun  on  n  polirv. — Willison  v.  Jew- 
elers' &  Tradesmen's  Co.  (City  Ct.  N.  Y.)  1125. 

Under  a  provision  in  the  by-laws  of  an  Insur- 
ance compnny  that  the  policy  does  not  take  ef- 
fect nntil  30  days  after  it  is  issued,  there  could 
be  no  recovery  on  a  policy  for  a  death  occurring 
before  that  time.— Willisnn  t.  Jewelers*  & 
Tradesmen's  Co.  (City  Ct.  N.  Y.)  1125. 

INTENT. 

Frandulent,  see  "Fraudulent  Conveyances,"  |  1. 

INTERNATIONAL  LAW. 

State  courts  have  no  jurisdiction  of  an  action 
against  a  foreign  sovereign  state  or  a  political 

>   


subdivision  thereof.— Hassard  T.  United  States 
of  Mexico  (Sup.)  939. 

INTERPLEADER. 

I  1.    Rli^ht  to  interpleader. 

Applieation  to  interplead  Md  properly  denied. 
— Kreiser  t.  City  of  Sew  York  (Sup.)  329. 

INTESTACY. 

See  "Z>escent  and  Distribution.** 


INTOXICATING  LIQUORS. 

i  1.    Iiiecnaea  and  taxes. 

The  holder  of  a  liquor  license  is  not  enlitlej 
to  a  trial  of  the  issues  by  jury  in  suiiiniary 
proceedings,  under  Laws  Istti.  c.  112,  §  2S.  for 
revoking  or  canceling  the  same.  —  Lynren  r. 
Erie  County  Athletic  Club  (Sup.)  884. 

Where  the  holder  of  a  liquor  tax  certifiesite  is 
not  diligent  and  watchful  in  seeing  that  h'ta  or- 
der.i  not  to  sell  liquors  on  Sunday  are  obeyeii.  his 
certificate  will  be  revoked. — In  re  Lyman  (Sup.i 

Under  Liquor  Tax  Tjiw,  8  28,  a  supreme  cnun 
justice  has  no  authority,  on  certiorari  to  review  a 
connty  treasurer's  refusal  to  grant  a  liquor  tai 
certificate,  to  inquire  into  the  legality  of  an  elec- 
tion on  the  question  of  local  option. — People  v. 
Hamilton  (Sup.)  979. 

T'nder  Laws  1896,  c.  112.  S  13,  and  Laws  1S!>S. 
c.  12.''»,  the  town  of  Plattshurg  heUl  entitled  to 
only  two-thirds  of  the  revenue  derived  from  liq- 
uor tax  certificates  Usued  in  that  town. — Peo 
pie  V.  WiUiams  (Sup.)  983. 

A  liquor  tax  certificate 'is  property.— Frank  v. 
Forgotston  (City  Ct.  N.  Y.)  1118. 

JOINDER. 

Of  canaea  of  action,  see  "Action,"  S  3. 

Of  parties  in  civil  actions,  see  "Parties."  8  1, 

JOINT  ADVENTURES. 

Rescission  of  contract  litld  to  constitute  suffi- 
cient consideration  for  note. — McLeod  v.  Hunter 
(Sup.)  73. 

JUDGES. 

See  "Courts." 

S  1.    Rights,  powers,  duties,  and  liabil- 
ities. 

Where  there  is  a  fixed  salary  attached  to  the 
office  of  judge  of  a  court,  the  incumbent  is  en- 
titled to  salary  from  the  date  of  his  appoint- 
ment, whether  he  jwrformed  any  duties  or  not.— 
Goetting  t.  City  of  New  York  (Sup.)  334. 

JUDGMENT. 

Id  replevin,  see  "Replevin,"  f  2, 
On  appeal,  see  "Appeal,"  {  21. 
Review,  see  "Appeal." 
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I  1.     Bt  OOBf  ««SiO]l. 

WithholdiDg  a  judgment  confession  from  nc- 
jnl  hrltl  not  to  create  a  preference,  as  against 
!^i]bsM)uont   chattel  mortgagees. — Robinson 
Hawley  (Sup.)  138. 

A  judgDieut  debtor  nnd  subsequent  cliattel 
mortgagees  held  not  entitled  to  impeach  a  jndg- 
uipnt  statement  on  the  ground  that  the  ownor- 
»hin  of  the  debt  was  not  trnly  stated.— RoUnson 
T.  Hawley  (Sup.)  138. 

{  2.   On  oonsontt  offer,  or  admission. 

Code  Civ.  Proe.  i  074,  providing  for  the  trial 
of  issues  arising  upon  coimterclaim.  does  not 
m>iy  where  the  conntcrclatm  Is  filed  after  an 
"ITfr  of  judgment,  and  withiu  the  10  days  al- 
lied by  Code  Civ.  Proc.  (  738,  for  its  ac- 
"•Iitance;  the  offer  being  accepted  and  judg- 
incnt  entered  within  the  prescribed  time.— 
I'Dited  States  Trust  Co.  t.  Hodgson  (Sup.)  S(>S. 

i  3.   By  d«f avlt. 

I>efanlt  in  failing  to  serve  reply  cannot  be 
"pmd,  a  copy  thereof  not  being  annexed  to  the 
motion,  and  affidavit  not  showing  the  reply. — 
.Allen  V.  Fowler  &  Wells  Co.  (Sup.)  325. 

Tbere  is  no  presumption  that  a  court  of  gen- 
cral  jurisdietion  had  jurisdiction  over  the  person 
"(  the  defendant,  when  it  atKrniativply  apiiears 
tnut  an  essential  step  to  the  vesting  of  such  jiiris- 
iliction  was  omitted.— Bowler  v.  Enuis  (Sup.) 

Under  Code  Qv.  Proc.  $§  440.  442.  a  court 
nan  no  jurisdiction  over  a  defendant  who  in 
■■ftred  l>y  publication,  only,  of  a  summons  which 
'i't^  not  contain  his  name.— Bowler  v.  flnniH 
(J86. 

.  Facta  kfhl  to  justify  setting  aside  a  default 
Jti'lgment  and  permitting  defendant  to  answer. — 
Mutnal  Life  Ins.  Co.  v.  Kroehle  (Sup.)  044. 

Where  the  action  was  based  on  contract  price, 
't  was  error,  on  default,  to  render  jiidguicnt  on 
?  qimntum  meruit  for  a  greater  amouut  than 
JiiMifiefl  by  the  com^nint.— Reidy  t.  Bleistift 
Ct.  N.  Y.)  915. 

^  t*    9^**"^'  TftcatiiiB. 

,  A  judgment  will  be  vacated,  it  based  on  per- 
J'lred  testimony,  inspired  and  manufactured  by 
nunsel  — Xugent  T.  Metropolitan  St.  Ry.  Co. 

'^ap-)  47t>. 

)  S-    GoUatoral  attack. 

•>■  IMirty  to  a  proceeding,  in  which  it  was  de- 
ilini  !■  '  ce'taiB  judgments  against  him  were 
heus  npon  his  interests  in  certain  property. 
:iniiot  afterwards,  when  he  fails  to  make  such 
'*iense  in  such  proceeding,  claim  that  said  liens 
,„2  l^^^l'd  tiecause,  in  the  actions  in  which  judg- 
iwnta  were  obtained,  he  was  not  served  with 
■"immons.— Treacy  t.  Ellis  (Sup.)  000. 

'  ^'    OoneluflWeness  of  adjudication. 

pfu^r  of  an  English  court  approving  a  re- 
LiB^^'^**'*"*  scheme  of  a  corporation  held  not 
,  on  a  stockholder,  in  an  action  by  the 

wporadon  against  him  in  this  country  to  re- 
Htl^u  Bank  of  China,  Japan  &  The 

''traits  T.  Morw  (Sop.)  2«8. 

.judgment  against  plaintiff  in  replevin  Is  bind- 
liam  ?s.'°*.'  Sis.  suretles^hrietianaen  T.  Mend- 


Under  Code.  {  2240,  subd.  3,  a  jodgment  in 
snmmary  proceedings,  rendered  on  service 
made  by  fixing  a  copy  of  the  precept  on  a  con- 
spicuous part  of  the  property  m  controversy,  is 
equally  as  conclusive  as  if  rendered  on  per- 
sonal service.— McCotter  v.  Flinn  (Sup.)  78(i. 

A  judgment  taken  by  default  in  summary 
proceedings  for  the  nonpayment  of  rent  is  con- 
clusive between  the  parties  that  the  relation  of 
landlord  and  tenant  existed, — McCotter  v.  Flinn 
(Sup.)  786. 

The  court  not  bound  by  a  former  direction 
of  a  surrogate  concerning  a  point  not  before  him 
for  deeision.— In  re  McCahiU  (Sur.)  1071. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  "Evidence,"  |  1. 

JUDICIAL  SALES. 

of  decedei 
Administrators,"  S  5, 


Of  property  of  decedent,  see  "Bzeentors  and 

■.dn  ■ 


JURISDICTION. 

Jurisdiction  of  particular  actions  or  proceed- 
ings, see  "Mandamus."  I  3. 
 ^(-i-iminal  prosecutions,  see  "Criminal  Law," 

Particular  courts,  see  "Courts." 


for  new 


JURY. 

Disqualifloatlon  or  misconduct  gronnd 

trial,  see  "New  Trial,"  S  1. 
Instructions  io  civil  actions,  see  "Trial,"  i  S. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  S  4. 

i  1.    RiKht  to  trial  by  inrj. 

Where  the  charter  of  a  city  gives  the  record- 
er's court  jurisdiction  to  try  a  person  charged 
with  being  a  disorderly  person,  a  defendant  has 
no  constitutional  ri^t  to  trial  by  jury.— People 
T.  Iverson  (Sup.)  220. 

In  proceeding  to  enforce  an  attorney's  lien, 
nndtT  Code  Civ.  Proc.  §  fi(t,  no  jury  trial  is 
allowiible.— Schriever  v.  Brooklyn  Heights  R. 
Co.  (Sup.)  880. 

JUSTICES  OF  THE  PEACE. 

{  1.   Avpolntaaent,    v«lifleatloM,  mnd 

tenne. 

Laws  1S!)7,  c.  439,  abrogating  in  certain  coun- 
ties unexpired  terms  of  justices,  and  providing 
for  the  election  of  their  successors,  hdd  uncon- 
stitutional and  void  as  to  both  propositions.— 
X'eople  v.  Treacy  (Sup.)  288.  * 

{  2.    Review  of  prooeedincs. 

Under  Code  Civ.  Proc.  §S  2951-2954,  2957,  the 
allegations  of  iin  answer,  on  removal  of  action 
from  justice  to  court  of  record,  held  properly 
stricken  out— Jones  t.  Reilly  (Snp.)  67. 
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JUSTIFICATION. 

Of  actionable  words,  ne  "Lfbel  and  Blander," 
18. 

KNOWLEDGE. 

B7  irantee  of  fraud  in  conTeyanee,  see  "Frand- 
nlflnt  Conveyances,"  f  1. 


UNDLORD  AND  TENANT. 

I  1.   OvMtlom  mmA  axlBteMo  off  tke  ra- 

lation. 

An  agreement  for  a  lease,  which  the  landlord 
snbsequeutly  refused  to  enter  into,  of  property 
thereafter  conveyed  to  a  third  party,  to  whom 
the  tenant  with  whom  euch  sKreemcnt  was  made 
paid  the  rent  claimed  to  he  due,  doen  nut  hKow 
the  relation  of  landlord  and  tenant. — McLou^lin 
V.  Steurwald  (Sup.)  872. 

i  Z,    Kemaea  ajul  acreeBtenta  la  ko>^o'^ 

A  demise  without  reHtrtctioo  as  to  lessor's  in- 
terest or  title  embraces  whatever  interest  he  has 
or  may  afterwards  acquire.— Geneva  Mineral 
Slangs  Co.  v.  Courscy  (Sup.)  9S. 

Payment  by  a  pro»^)ective  tenant  of  a  certain 
aom  in  advance  held  not  an  acceptance  of  the 
leaae.— Flommeifelt  t.  Englander  (Sup.)  187. 

f  8.   Terau  for  tsam. 

A  bond  for  the  performance  of  covenant  to 
renew  a  lease  must  be  construed  in  conni-ction 
with  the  lease.— John  Polhcmua  Prlntiog  Co.  v. 
HalleDbeck  (Sup.)  lOdQ. 

I  4.   TeaaneleB  from  T«ar  to  toat  and 
month  to  montn. 

A  lease  hrld  to  create  a  tenancy  from  month 
to  moDtb,  a»d  hence  the  landlord  was  entitled  to 
terminate  the  same  at  the  epcpiration  of  any 
monthly  period. — Vernon  v.  Oilbcrt  (Sap.1  880. 

i  5.    Premliea,  and  amjoymant  mmd  «aa 

tltereof. 

Where  issue  was  whether  lessors  had  waived 
a  lessee's  liability  to  restore  demised  premises 
to  their  original  state,  held  not  error  to  exclude 
a  new  leaae  which  contained  no  waiver  of  his 
liability.— Laaama     Ludwig  (Sup.)  365. 

A  lessee's  liability  to  restore  premises  to  orig- 
inal state  at  end  of  term  was  not  waived  by  les- 
sor's act  in  extending  time  of  performance. — 
Lazarus  v.  Ludwig  (Sup.)  3(S5. 

Neither  landlord  nor  contractor  is  liable  to 
a  tenant  for  damages  occasioned  by  the  interrup- 
tion of  his  business  necesBarily  caused  by  the  nec- 
essary repairing  of  the  leased  premises. — Camp- 
bell V.  Porter  (Sup.)  712. 

Contractor  repairing  leased  premises  must  pros- 
ecute the  work  so  as  not  to  unnecessarily  inter- 
fere with  the  bunness  of  the  tenant,  and,  if  he 
does  not,  will  be  answerable  to  the  tenant  in 
damages.— Ompbelt  v.  Porter  (Sap.)  712. 

Evidence  held  insufficient  to  show  a  con- 
structive eviction  of  a  teanuL— Fiack  t.  Rog- 
ers (Sup.)  Stiti. 


Landlord,  who  lets  store  and  basement,  is 
not  liable  to  third  persons  for  the  tenant's  man- 
agt>ment  of  the  cellar  door. — Schroeck  v.  Rei:->  ' 
(Sup.)  1054. 

It  was  error  to  dismisa  plaintiETs  complaint 
against  the  landlord  to  recover  damages  for  leak- 
age from  the  floor  above  into  tbe  premises  oct-ti- 
pied  by  plafntifL— Levy  v.  Korn  (City  Ct  N.  YJ 
1109. 

A  boy,  attempting  to  get  his  hat  from  a  hnle 
under  a  grating  appurtenant  to  defendant's  prem- 
ises, held  not  guilty  of  contributory  negligence-, 
precluding  a  recovery  for  injuries  cansedf  by  ihf 
dangerous  position  of  the  grating. — Finnigan  v.  i 
Biehl  (City  Ct.  N.  Y.)  1116. 

A  landowner  held  liable  for  injuHes  caused  by 
his  negligently  p«rmittiug  a  grating  over  a  huk  1 
appurtenant  to  HispremiseB  to  be  tilted  in  a  dan- 1 
gerous  position.— Finiiigan  v.  Biehl  (City  Ct.  K.  i 
Y.)  1110.  I 

A  landlord  held  liable  to  third  perKons  for  in- 
juries caused  by  negligently  permitting  a  grutine 
used  to  cover  11  hole  Hmiurtcnunt  to  the  demiscil 

S remises  to  be  tilted.— Finnigan  v.  Biehl  (City  Ci.  1 
I.  Y.)  1110.  I 

I  6.    Rent  and  adrancea.  i 

A  tenant  Jii'id  not  entitled,  under  termfi  of 
lease,  to  damages  by  reason  of  failure  of  laiid-  . 
lord  to  keep  premises  in  repair,-r-Sonn  v.  Weias- 
mann  (Sup.)  78. 

Where  any  portion  of  rent  payable  in  advance 
is  due  and  unpaid,  a  summary  proceeding  for 
lionimyment  of  rent  is  not  premature. — Bennett 
V.  Nick  (Sup.)  106. 

A  magistrate  has  no  power,  In  a  aummary  : 
pmceeding  for  nonpayment  of  rent,  to  render  a  { 
juiigment  for  the  recovery  of  rent.— Bennett  v-  i 
Nick  (Sup.)  lOfi. 

Where  a  landlord  makes  a  new  lease  with  an- 
other tenant,  on  the  origioal  tenant  becoming 
security  thereon,  he  cannot  recover  on  the  original 
lease.— James  v.  Coe  (City  Ct.  N.  Y.)  1090. 

I  7.    Re-entrj  nnd  reoorery  of  poaaes> 
alon  D7  landlord. 

In  a  summary  proceeding  to  obtain  possession 
of  land,  an  answer  alleging  that  plaintiff  on  a 
certain  day  "agreed"  to  let  tbe  land  to  defend- 
ant is  no  defense.— Salomon  v.  Wasberg  (Sm).) 
60. 

An  implied  agreement  to  relet  demised  prem- 
ises surrendered  by  the  tenant  for  the  latter's  ac- 
count is  not  sustained  by  the  fact  that,  on  re- 
ceipt of  the  keys,  the  landlord  indicated  hia  in- 
tention to  sue.--Gafbiey  v.  Paul  (Snp.)  173. 

Without  an  agreement,  a  landlord  cannot  relet 
demised  premises  on  surrender  by  the  tenant; 
and,  if  he  does  so,  the  tenant  is  not  responsible 
for  any  loss  of  rent. — Gaffney  v.  Paul  (Sup.)  173. 

A  landlord  cannot  recover  judgment  for  rent 
in  arrear  against  tenant  in  a  summary  proceed- 
ing to  dispossess. — Spiro  v.  Barkin  (Sup.)  S70. 

A  landlord,  having  accepted  hIa  tenant's  note 
and  given  a  receipt  in  payment  of  rent  to  ac- 
crue, hfld  not  entitled  to  maintain  a  summary 
proceeding  to  dispossefls  the  tenant  prior  to  the 
maturity  of  the  note.— Spiro  v.  Barlun  (Sup.)  870. 


plaintiff  Bboald  ban  pMMMUm,  Ua  lien  on  tbe 
property  Is  lost.— DftrliDg  t.  Hoot  ^op^)  278. 

LOCAL  ACTIONS. 

See  "Tenne,"  1  1. 

LOST  INSTRUMENTS. 

Probete  or  establishment  of  lost  wills,  see 
"Willi/'  i  8. 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Liabilitr  of  employer  for  defects,  see  "Master 

and  Sprvant."  8  5. 
Production  and  use  of  electricity,  see  **Elec- 

tricity." 

MALICE. 

See  "Libel  and  Slander,"  1  2. 

MANDAMUS. 

I  1.    lfat«re  and  (croands  In  nmevaS. 

A  remedy  by  presentation  of  a  claim  against 
the  state  to  the  court  of  claims  held  not  so  com- 
plete and  adequate  aa  to  preclude  plnintiff's  right 
to  mandamus,  under  Laws  18i^,  c.  79,  {  5.  and 
Code  CiT.  Proc.  I  264.— People  v.  Roberts  (Sap.) 
148. 

Mandamns  will  not  tic  to  oommnnd  a  board  of 
*  canvassers  to  declare  relator  elected  to  an  office, 
where  it  involTes  a  qnestion  of  which  the  board 
has  no  jurisdiction. — People  v.  Hoard  of  Can- 
vassers of  Town  of  Courtlandt  (Sup.)  727. 

{  2.   Snbieots  and  purposes  of  relief. 

An  inspector  of  electrical  appliances  of  the  city 
of  New  York,  wrongfully  removed  by  the  com- 
missioner of  public  buUdings,  lifthtlnfi,  and  Kup- 
plies,  held  entitled  to  compel  bis  reinstatement 
by  mandamus  agninst  such  conmiissioner, — Peo- 
ple T.  Kearney  (Sup.)  41. 

Under  Laws  1895,  c.  79,  I  S,  mandamus  will 
lie  to  compel  the  state  comptroller  to  Issue  a 
warrant  on  the  treasurer  for  an  amount  cer- 
tified by  the  superintendent  of  public  works. — 
People  V.  Roberts  (Sup.)  148. 

Since  officers  not  appointed  under  Laws  1890, 
c.  370,  are  not  required  to  present  civil  service 
certificates  in  order  to  be  eutitJed  to  their  sal- 
aries, such  officers  are  not  entitled  to  mandamus 
to  compel  the  issuance  of  certificates. — People  v. 
Knox  (Sup.)  472. 

A.  writ  of  mandamus  may  be  issued  to  deter- 
mine whether  ballots  rejected  by  the  inspector  as 
void  shall  be  counted.— In  re  Larkin  (Sup.)  597. 

An  (^ceholder  under  civil  service  of  New 
York  City,  wrongfully  removed  H-ithout  notice 
or  hearing  required  by  the  rules  of  civil  service 
commission,  htld  entitled  to  reinstatement  on 
mandamus.- People  v.  Cram  (Sup.)  858. 


i  3.   Jmvlsdletlon,  prooeedlncat  ud  re- 
lief. 

Under  Code  Civ.  Proc.  I  970,  a  jary's  find- 
ing In  mandamns  that  relator  had  been  a  mem- 
ber of  a  volunteer  fire  department  of  a  dty  of 
the  state  for  five  years  was  conclusive. — Peoide 
V.  Kearney  (Sup.)  41. 

Under  Code  Civ.  Proc.  8§  2077.  2082.  a  de- 
fense not  alleged  in  return  cannot  be  urged  on 
trial  of  issues  in  arqilication  for  mandamus. — 
People  V.  Roberts  (Sup.)  148. 

On  a  motion  for  a  peremptory  writ,  state- 
ments of  opposing  affidavits  on  a  disputed  ques- 
tion of  fact  will  he  taken  to  be  true.~-Peonie  v. 
V.  Dalton  (Sup.)  263. 

Where  a  statement  in  the  affidavit  for  mandn- 
mns  is  controverted  by  an  affidavit  in  defense,  the 
latter  mnst  be  assumed  to  be  true. — People  v. 
Dillon  (Sup.)  537. 

Under  Election  Law,  §  110,  subd.  3.  state- 
ments in  alternative  writ  of  mandamus  to  com- 
pel a  recount  of  ballots  AeU  sufficient  to  warrant 
Its  issuance. — In  re  Larkin  (Sup.)  597. 

Under  Code  Civ.  Proc.  S  2082,  questions  of 
error  in  mandamus  proceedings  will  not  he  con- 
sidered on  appeal,  unless  proiH'iiy  presented  by  .-i 
bill  of  exceptions.— People  ex  rcl.  Ging  v.  Lynuiii 
(Sup.)  6SQ. 

Members  of  a  dty  council  held  entitled  to  em- 
ploy t!*?lr  own  private  counsel  to  defend  them  on 
appeal  from  an  order  in  mandamus  against  tbe 
council,  affecting  th»n  personal^  as  to  costs. — 
People  V.  Guggcnheimer  (Sup.)  961. 

Members  of  a  city  council  hcUI  entitled  to  ap- 
peal as  Individuals  from  a  mandatory  order  in 
mandamus  against  the  council.— People  v.  Gug- 
genheimer  (Sup.)  961. 

An  extra  allowance  of  costs  cannot  be  jnant- 
ed  in  mandamus  proceedbigs.— People  t.  Hertle 
(Sup.)  966. 

MANDATE. 

See  "Mandamus." 

MARRIAGE. 

See  "Husband  and  Wife." 

Evidence  keU  not  suffldent  to  show  file  perfoim- 
ance  of  a  ceremonial  marriage  before  the  Urth 
of  a  diild.— In  re  Rawson's  Estate  (Snr.)  1078. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MARSHALS. 

Of  United  States,  see  "United  Statea  Marshals." 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

* 

S  1.    The  relation. 

A  traveling  salesman  may  be  discharged  where 
he  deliberately  disobeys  instructions,  and  aeelcs 
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to  deceive  hte  Mnployer.  —  BaUn  t.  Kendrick 
iSap.)  836. 

i  2.    Serrloes  bmA.  ttompeaMtl«n. 

Counterclaim,  in  an  action  by  a  servant  tor 
^erTiccs,  held  not  safficient  to  constitute  a  cause 
of  action  for  advances  claimed  by  defendant.— 
Browne  v.  Empire  Type-Setting  MadL  Co.  (Sup.) 
124. 

SS3.4.  Muter'a  UaMUty  for  Injiwlea  to 
■errant— Nature  amd  extemt  in 
ceneral. 

Evidence  held  not  to  sliow  that  the  death  of 
a  laborer  employed  to  clean  switches  in  a  rail- 
roiul  yard  was  caused  by  the  company's  negli- 
Kfiice.  but  by  his  failure  to  use  ordinary  care 
in  the  performance  of  hiB  work. — Moocia  V.  New 
York  Cent.  &  H.  R.  R.  Co.  (Sup.)  338. 

It  was  not  within  the  reasonable  expectation 
of  a  master  that  a  child  should  attempt  to  adjust 
material  in  a  Bwlftly-moviuK  macaine,  which 
was  in  no  way  connected  with  the  child's  work 
in  another  part  of  the  factory.— Byrne  t.  Nye  & 
Wait  Carpet  Co.  (Sup.)  741. 

Ttie  statute  (Laws  1S86.  c.  409.  S  S)  does  not 
require  every  machine  to  be  fenced,  but  only 
those  which,  in  reasonable  anticipation,  may  be 
a  eotirce  of  danger.— Byrne  t.  Xye  &  Wait  Car- 
pet Co.  (Sup.)  741. 

Building  having  fallen  by  reason  of  a  defect- 
ive foundation,'  Injuring  a  workman  therein,  the 
owner  ia  liable,  unJesa  he  show  that  hia  architect 
was  competent,  and  that  he  relied  on  him,  and 
did  Dot  Interfere  in  the  discharge  of  his  duty.— 
Fox  T.  Ireland  (Sup.)  1061. 


S  5. 


appllanoes, 


—  ToolSf  maeh: 
and  plaoM  for  wor 

A  master  Jield  not  relieved  from  liability  for 
an  accident  to  his  servant  from  a  defective  ele- 
vator because  a  proximate  cause  was  the  act  of 
a  third  person,  if  it  would  not  have  occorred 
but  for  failure  to  repair.— Larkin  v.  Washing- 
ton Mills  Co.  (Sup.)  03. 

That  a  servant  knew  that  an  appliance  was 
out  of  order  three  weeks  before  using  it  did  not 
relieve  his  master  from  using  reasonable  care 
to  keep  it  safe.— Larkin  t.  Washington  Mills 
Co.  (Snp.)  98. 

Notice  to  a  clerk  of  a  defect  in  eleva.tor  which 
Injured  a  porter  held  notice  to  their  employer. — 
Larkin  v.  Washington  Mills  Co.  (Sup.)  93. 

Defendant's  negligence  in  leaving  out  of  re- 
pair an  appliance,  resulting  in  injury  to  plain- 
tiff, his  employe,  held  for  the  jury.— Larkin  v. 
Wnsbington  Mills  Co.  (Sop.)  93. 

Circumstances  held  such  that  plaintiff,  employ- 
ed as  a  porter  for  defendant,  might  renKonably 
as&ume  that  the  gate  to  an  elevator  used  by  him 
bad  l>een  repaired.— Larkin  v.  Washington  Mills 
Co.  (Sup.)  fe. 

Question  as  to  negligence  of  defendant  in  pla- 
cing switch  beyond  a  water  tank  held  a  question 
for  the  jury.— Young  T.  Syracuse,  B.  &  N.  Y.  R. 
Co.  (Sup.)  202. 

Whether  a  railroad  was  negligent  in  unncces- 
sarilr  placing  a  twitch  just  b^ond  a  water  tank 


held  a  ouestion  for  fba  Jury.— Tonne  T.  Slrra- 
enae,  B.  &  N.  T.  R.  Co.  (Sup.)  202. 

A  derrick  htU  a  permanent  structure,  within 
the  rule  that  a  master  most  use  reasonable  care 
to  provide  his  servant  with  soitable  appliances. 
—Yaw  V.  Whitmore  (Sup.)  731. 

Master  held  negligent  in  failing  to  furnish  his 
servant  witb  a  safe  place  to  work.— Brown  t. 
Todd  (Sup.)  903. 

The  existence  on  an  elevated  trestle  of  an  un- 
covered coal-hunker  hole  held  a  peril  to  which 
defendant  could  not  properly  expose  its  servants 
at  night,  in  the  absence  of  sufficient  light. — Boyle 
V.  Degnon-McLean  (>>nst.  Co.  (Sup.)  1043. 

S  ft.    Fellow  servants. 

A  yard  man  and  an  engineer  and  brakeman 
are  fellow  servants,  so  that  the  former  cannot 
recover  of  the  railroad  company  for  injnrlea 
caused  by  the  latter's  negligence. — Corcoran  v. 
New  York,  N.  H.  &  H.  R.  Co.  (Sup.)  672. 

§  7.   ~—  Oontrlbvtory     BOBllsenoe  of 
•errant. 

The  burden  of  proof  is  on  a  servant,  in  an  ac- 
tion for  injuries,  to  prove  want  of  contributor^' 
negligence. — Vincent  v.  Alden  tSup.)  62. 

Evidence  held  not  to  show  that  a  servant.  In 
an  action  for  injuries,  was  free  from  contribu- 
tory negligence. — Vincent  v.  Alden  (Sup.)  62. 

Whether  engineer  of  train  running  into  an 
open  switch  was  guilty  of  contributory  negli- 
gence, or  had  assumed  the  risk,  held  a  ouestion 
for  the  jury.— Young  v.  Syracuse,  B.  &  N.  Y.  R. 
Co.  (Sap.)  202. 

Where  plaintiff  was  injured  by  the  fall  of  an 
elevator,  occasioned  by  a  defect  of  which  he  had 
knowledge,  he  cannot  recoTer.— Watson  v.  Dnn- 

can  (Sup.)  067. 

It  may  be  fairly  presumed  that  if  plaintiff,  dur- 
ing the  day,  saw  the  tmcovered  coal-bunker  hole 
through  which  he  fell  at  night,  he  inferred  that 
it  would  be  covered  at  night,  when  not  in  use. — 
Boyle  V.  Degnon-McLeau  Const.  Co.  (Sup.)  1043. 

g  8.    Aetlona. 

Evidence  Arid  snfladent  for  the  jury  on  the 
question  whether  a  matlter  used  reasonable  care 
In  providing  a  aervant  with  suitable  appliances.— 
Yaw  T.  Whitmore  (Sup.)  781. 

Evidence  hdd  insuffldent  to  support  a  finding 
that  a  brakeman.  killed  by  striking  a  covered 
bridge,  was  free  from  contributory  negligence, 
and  that  his  injury  was  caused  by  defendant's 
nesligence.— Albring  v.  New  York  Cent.  &  H. 
R.  R.  Co.  (Sup.)  7^. 

Tbe  question  as  to  whether  plaintiff  was  charge* 
able  with  contributory  negligence  in  not  avoiding 
a  known  danger  was  properly  left  to  the  juiy. — 
Boyle  V.  Degnon-McLean  Const.  Co.  (Sup.)  lOiZ. 

The  question  of  whether  plaintiff  had  assumed 
a  certam  risk  held  Mvperly  left  to  the  juir. — 
Boyle  V.  Degnon-McLean  Const  Co.  (Sup.)  1013. 

I  8.   liabiUttea  for  lajvriaa  to  tUrd 
persoma. 

The  dnver  of  a  coal  wagon,  generally  employ- 
ed and  paid  by  the  owner  of  the  wagon,  held  the 
servant  of  defendant,  who  hired  them  from  the 
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owD«.— Singer  t.  McDennott  (aty  ut.  m.  x.) 
1111. 

In  a  pmonal  Injury  case,  baaed  on  oegUgenl 
drtTlng  by  alleK^  servant  of  defendant,  it  wai 
error  to  exclude  evidence  tbat  tbe  driver  vai 
not  in  defendant's  employ,  tboagh  plaintiff  owned 
tbe  wagon.— Moore  T.  Bernstein  (City  Ct.  N.  Y.) 
1127. 

MEASURE  OF  DAMAGES. 

Sm  "Damages,"  f  2. 

MECHANICS'  LIENS. 

S  1.   ]f«tw«,  sronads,  amd  smlijAet-mat- 
tmr  In  cemeral. 

A  provision  in  an  order  appointing  a  receiver 
kdd  not  to  prohibit  the  filincr  of  a  certain  me- 
chanic's lien. — Id  re  Simonds  Furnace  Co.  (Sap.) 


i  2.    Risht  to  Uen. 

A  nonreMident  has  a  right,  under  the  mechanic's 
lien  law,  to  file  a  lien,  when  the  material  fumi^- 
ed  was  actually  used  in  the  constructmu  of  a 
building  in  New  Yorlt.— In  re  Simonds  Kumaee 
Co.  (Sup.)  974. 

S  3.    Prooeodian  to  porfeot. 

T'lider  Laws  1807.  c.  418.  »  16,  40.  the  court 
hRH  no  jurisdiction  to  grant  leave  to  file  ii  lien 
on  a  monument  after  the  year,  as  prescrilicd  in 
tbe  statute,  has  passed.— Adier  t.  Lumley  (tiup.) 


{  4.    Operation  and  effect. 

Tbe  assignment  of  a  mortgage  given  to  secure 
a  contract  price,  which  does  not  assign  the  prio- 
cipal  debt,  but  is  simply  given  to  sec-ure  au  ad- 
vance equal  to  one-fourth  of  the  principal  debt, 
does  not  prevent  mecbanicB*  liens,  duly  filed  be- 
fore payment  of  the  principal  debt,  from  atlacb- 
ing  to  such  debt— Oass  v.  Soother  (Sup.)  305. 

When  a  mortgage  is  given  as  security  for  the 
payment  of  thp  contract  price,  the  giving  of  the 
mortgage  in  the  first  instance  does  not  consti- 
tute a  payment,  but  it  is  to  be  treated  as  a  sum 
due  upon  the  contract  price,  to  which  a  lien  for 
materials  famished,  filed  against  the  property  be- 
fore the  mortgage  is  paid,  will  attach.— Oass 
Souther  (Sup.)  305. 

I  5.    Waiver,    dlsohavsor    relaase,  and 
■atlsf  action. 

Finding  that  a  mortgage  was  given  as  security 
for,  and  not  as  part  of,  tbe  contract  price,  held 
supported  by  tbe  evidence.  —  Gass  t.  Souther 
(Sup.)  305. 

S  6.  Ettforeoment. 

A  complaint  is  not  required  to  state  the  filing 
of  a  notice,  where  tbe  facts  to  be  stated  in  the 
notice  do  not  exist  until  the  complaint  has  been 
filed.— Oass  t.  Souther  (Snp.)  305. 

Under  Code  Civ.  Proc.  S  3402,  and  Laws  1897, 
c.  418,  §  9,  subd.  7,  the  failure  by  a  lienholder 
foreclosing  bia  lien,  to  malie  another  lienor  a 

Sarty  to  the  action,  when  discovered,  is  fatal, — 
lass  V.  Souther  (&up.)  305. 


I  T.    Indemnity  aaalnat  Uena. 

Owner  of  property  Md  a  necessary  party  to 
action  on  bond  to  discharge  mechanic's  lien. — 
Von  Den  Driesch  t.  Bohrig  (Sop.)  341. 

MISREPRESENTATION. 

See  "Fraud." 

MODIFICATION. 

Of  contract,  see  "Contracts,"  |  8. 

MONEY  RECEIVED. 

Recovery  of  price  paid  for  land,  see  "Vendo* 

and  Purchaser,"  9  4. 
  of  tai  paid,  see  "Taxation,"  {  2. 

That  a  receiver  told  an  outside  party  tbat 
there  was  no  indebtedness  due  him  as  receiver 
does  not  prevent  him  recoveri^  money  wrong- 
fully paid,— Stokes  v.  Hoffman  House  (Sup.) 

MONOPOLIES. 

Grants  of  privileges  or  Immunities,  see  "Consti- 
tutional Law,"  I  2. 

MONTH. 

Tenancy  from  month  to  month,  see  "Landlord 
and  Tenant,"  |  4. 

MORTGAGES. 

Personal  property,  see  "Chattel  Mortgages.'* 

i  1.    Requisites  and  validity. 

Although  a  deed  Is  absolute  in  its  terms, 
parol  evidoncp  is*  ndmlssible  to  show  that  it 
was  given  as  security  for  an  indebtedness,  and 
that  there  was  a  parol  agreement  that  the  bal- 
ance should  be  returned  to  the  grantor. — Spen- 
cer V.  Richmond  (Sup.)  307. 

{  Z.    Reoordimc  and  realstTatioau 

1  Rev.  St.  pt.  2,  c.  3,  8  1,  declaring  unrecorded 
conveyances  of  real  property  void  as  to  subse- 
quent bona  fide  purchasers,  applies  to  assign- 
ments of  real-estate  mortgages  whidi  are  of  rec- 
ord.—Daties  V.  Jones  (Sup.)  291. 

Though  a  failure  to  file  a  mortgage  covering 
both  real  and  personal  property'  may  invalidate 
it  as  a  chattel  mortgage,  it  does  not  affect  it  as 
a  lien  on  realty.— Hardin  v.  Dolge  (Sup.)  753. 

8  3.    Ooastrnotion  and  operation. 

The  language  of  a  certain  mor^ge,  in  the 
light  of  the  situation  and  relation  of  the  parties 
at  the  time  it  was  executed,  hdd  to  justify  a 
finding  that  it  was  to  secure  certain  debt- 
State  Bank  v.  Lighthall  (Sup.)  7M. 

Certain  recitals  hid  equivalent  to  a  stipalation 
that  defendants  should  pay  a  certain  sum  to 
plaintiff  bank,  and  that,  when  said  bank  so 
received  it.  credit  therefor  should  be  given  to  a 
certain  company,  and  that,  until  such  payment, 
tbe  mortgage  should  stand  as  a  security  to  plniii- 
tiff  tberetOT.— State  Bank  v.LighthaU  (Sup.)  794. 
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the  reorganizatioQ  of  the  force.— People  t.  Torlc 

(Sop.)  sir. 

A  Cnril  War  reteran,  dlschnrged  on  eompletfoD 
of  bis  work  in  a  city  department,  cannot  com- 
pel hia  reinstatement  in  the  rmfalic  service.— Peo- 
ple T.  Claussea  (Sup.)  579. 

Tbe  position  of  morgue  keeper  is  within  the 
rale  requiriDg  appointment  to  public  office  to  be 
evidenced  by  a  writing.— People  r.  Keller  (Sup.) 
746. 

Where  a  resolution  was-  passed  appointinp 
plaintiff  morgue  keeper,  but  no  record  thereof 
was  made,  nor  any  written  authority  given  olain- 
tlfl.  there  was  no  appointment.— People  v.  Seller 
(Sup.)  746. 

I  4.    Contracts  in  seneral. 

In  absence  of  fraud  on  part  of  city  officials, 
the  courts  cannot  determine  whether  gravel  fur- 
nished trader  a  contract  with  city  park  commis- 
^ners  is  in  accordance  with  the  contract,— Paul 
T.  City  of  Xew  York  (Sup.)  570. 

Vndcr  New  York  Charter,  fig  419.  607.  a  con- 
tnict  to  furnish  Rravel,  awarded  by  the  park 
board  and  executed  hy^  one  member  of  the  board, 
nnder  its  authorihr,  is  valid. — Paul  v.  City  of 
New  Yoi-k  (Sup.)  570. 

Evidence  held  insufficient  to  show  that  comp- 
troller had  not  attached  his  certificate  to  a  con- 
tract, as  required  by  Mew  York  Chatter,  {  419. 
—Paul  V.  City  of  New  Yw-k  (Sup.)  570. 

I  5.    Pnbllo  improvements. 

Offer  by  city  to  deduct  from  cost  of  repaying 
street  two-thirds  of  penalty  of  bond  given  to  it 
to  secure  performance  of  obligation  that  pave- 
ment laid  previously  would  last  for  10  years 
hHd  reasonable.— Ptople  v.  City  of  Utica  (Sup.) 
31. 

Greater  New  York  Charter,  S  413,  does  not 
restrict  tbe  action  of  the  commissioner  of  public 
bnildin^rs,  lighting,  and  supplies  in  making  cou- 
1ract»  before  receiving  express  authorization 
from  the  municipal  assembly.— Blank  T.  Kearny 
(Sup.)  79. 

Under  Greater  New  York  Charter,  SS  416, 
417.  419,  it  is  not  required  that  the  commisaion- 
cr  of  public  buildings,  lighting,  and  supplies 
should  receive  express  autborlzatfou  from  the 
mniiUiiml  assembly  before  entering  into  a  con- 
tract for  the  ligfatiuK  of  streets  or  other  public 
places  of  the  city. — Blank  v.  Kearny  (Sup.),  79. 

An  assessment  of  damages  for  a  street  im- 
provement will  not  be  disturbed,  because  of  de- 
fects in  the  notice  requiring  claimants  to  appear 
before  the  assessors,  where  he  was  not  misled 
thereby  and  appeared  pursuant  to  tbe  notice,- 
People  V.  Coler  (Sup.)  345. 

Assessors  of  damages  for  a  street  improve- 
ment, who  have  considered  all  the  evidence 
presented  by  an  objector  before  making  their 
award,  are  not  obliged  to  reopen  the  case  and 
hear  further  evidence.— People  v.  Coler  (Sop.) 
345. 

An  award  of  damages  for  a  street  Improve- 
ment by  a  previous  assessment  board,  which 
was  sapersGued  by  a  new  board  before  the 
award  had  ripened  into  a  judgment,  Aeld  not 


blndlnK  on  the  neir  board.— Pcoite  t.  Cale; 
(SnpOHS. 

Contract  for  draining  street  construed. 

Jteld,  that  it  was  for  work  only  as  shoini  i. 
the  plan  annexed  to  the  contract. — Deaa  r 

City  of  New  York  (Sup.)  374. 

A  city  held  not  estopped  by  certificate  of  cr: 
pletion  of  public  improvement  to  aliow  the  L''- 
correctnesa  thereof.— Dean  t.  City  of  New  Evri 
(Sup.)  374. 

Basis  for  assessing  benefits,  under  Consalic  .- 
tiOQ  Act.  S  981.  for  municipal  improvenienti.  -> 
termined. — In  re  City  of  New  York  (Sap.)  437: 
In  re  Whittier  St.,  Id. 

The  court  may  dismiss  an  applicatioa  for  t'.  - 
appointment  of  commissltmerB  to  ait«o5B  ■>  • 
ages,  as  provided  by  Laws  1888,  c.  345.  i  1:: 
where  it  appears  that  there  Is  no  property  hijn-; 
for  which  compensation  may  be  lawfolly  mace— 
In  re  Grade-Crossing  Com'rs  (Sup.)  748. 

Owners  of  nonabutting  property,  injured  Ij 
a  change  of  grade  of  a  street,  are  not  eDtitJel ' 
coinnensation  therefor,  under  Laws  ISSS.  e. 
{  12.— In  re  Grade-Crossing  Comers  (Supi)  74!i. 

S  6,    Polioe  power  and  resmlatlona- 

Laws  1895,  c.  322,  8  1.  prohibiting  use  of 
coal  within  certain  portions  of  a  city,  kri:  i 
proper  exercise  of  toe  police  power. — CStr  rf 
Brooklyn  v.  Nassau  Electric  B.  Co.  iSup.) 

S  7.  Torts. 

One  injured  while  rightfully  riding  btcyde 
sidewalk  cannot  recover  if  the  walk  was  a  ■ 
reasonably  safe  condition  for  pedestriana.— 3Ii^ 
ri.son  V.  City  of  Syracuse  (Sup.)  313. 

Erroneous  Instruction,  given  in  action  sgalmt 
city  for  personal  injuries  received  by  one  riiiii: 
bicycle  on  sidewalk,  held  not  so  cleariy  con*'- 
ed  by  a  subsequent  instruction  as  to  make  * 
r-Iear  that  the  jury  were  not  misled  therein-' 
Morrison  v.  City  of  Syracuse  (Sup.)  313. 

A  motion  for  nonsuit  properly  granted,  mk:< 
the  pleadings  and  proof,  in  an  action  agaia^' 
city  for  personal  injuries  caused  by  tbe  sai  < 
caving  in  of  a  flagstone  sidewalk  onr  wt^ 
plaintiff  was  walking.— HargreaTCS  T.  Gty  v. 
Yonkera  (Sup.)  lOOS. 

§  8.  Aotlona. 

Greater  New  York  Charter,  |  261,  reqniri-- 
petition  to  state  the  presentation  of  a 
against  the  city  was  made  to  the  city  cchdict-- 
lor  before  filing  writ.  Md  not  to  apply  to  per- 
sonal injury  cases  based  on  the  city's  negligraiv 
—Pulitzer  V.  City  of  New  York  (Sap.)  803. 

MUTUAL  BENEFIT  INSURANCE 

See  "Insurance,"  {  5. 

MUTUAL  BENEFIT  SOCIETIES 

See  "Beneficial  Assodationa." 

NAMES. 

See  "Trade-Marks  and  Trade-Nunet,* 
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NAVIGABLE  WATERS. 

See  "Waters  and  Water  CoorBes." 

NEGLIGENCE. 

Causing  deatb,  see  "Death,"  8  1. 

Condition  or  use  of  particular  species  of  proper- 
ty, works,  or  machinerT.  see  "Bridges,  S  i ; 
"Electricity";  "Street  Kailroads,"  §  2. 

  demised  premiBes,  see  "Xjandlord  and  Ten- 
ant," {  5. 

Of  particular  classes  of  parties,  see  "Carriers," 
fi§  1,  3;  '•Municipal  Corporations,"  fi  7. 

  employers,  see  "Master  and  Servant,"  {§ 

3—8. 

Of  passenger,  see  "Carriers,"  §4. 

Of  servant,  see  "Master  and  Serrant,"  {  7. 


I  1. 


OOUtitlttliiK 


Aeta    or  omlsaiinis 

negUcanoe. 

T'nder  the  facts,   hdd,  defendant  was  not 

fuilty  of  negUeence  in  leading  along  a  street  a 
orse  which  became  tri^tenpd  and  injured 
plaiDtKC.— Hainea  t.  Keahon  <Sup.)  757. 

An  oTerflow  from  a  bath  tub  in  defendant's 
apartments,  the  outlet  of  which  was  stopped  or 
made  smaller  by  a  piece  of  doth,  hdd  to  show 
sufBcient  negligence  on  defendant's  part  to  sup- 
port a  judgment  against  him  for  damages  re- 
sulting to  an  occupant  of  the  apartment  be- 
neath.—OUn  P.  Ely  Co.  T.  Rhoads  (Sup.)  817. 

i  2.    OamtribntorT  neellsanoa. 

Where  one  places  himself  in  a  position  of 
peril  to_  rescne  another,  who  is  in  serious  dan- 
ffer  of  injury,  in  order  to  make  applicable  the 
rule  that  such  action  is  not  contributory  negli- 
eence,  it  must  appear  that  the  pnrty  against 
whom  recovery  is  sought  was  puilty  of  negli- 
gence, by  reason  of  which  the  person  was  in 
peril.— Hirsohman  t.  Dry  Dock,  E.  B.  &  B.  B, 
Co.  (Sup.)  304. 

XPKligence  on  the  part  of  driver  of  a  wagon 
is  not  to  be  imputed  to  plaintiff,  a  fellow  serv- 
ant, where  It  does  not  appear  he  had  in  any 
wise  control  or  management  of  the  wagon.— 
Anderson  v.  Metropolitan  St.  Ry.  Co.  (Sup.)  899. 

The  law  will  not  undertake  an  niiportionment 
of  fault  between  plaintiff  and  defendant,  in  an 
notion  based  on  n^ligence. — Anderson  v.  Metro- 
politan St.  Ry.  Co.  (Sup.)  899. 

Temporary  forgetfulness  of  a  known  danger 
would"  not,  as  a  matter  of  law,  constitute  con- 
tributory negligence  on  the  part  of  the  injured 
person.— Boyle  T.  Degnon-McLean  Const  Co. 
<Sap.)  1043. 

%  3.  Aotloma. 

Evidence  held  not  to  support  a  verdict  for  plain- 
tiff for  damages  cansed  by  bis  truck  becoming 
fnstened  in  a  fero'-honse  gate.  —  Maloney  v. 
T'nion  Ferry  Co.  (Sup.)  580. 

Refusal  of  instruction  that,  where  both  plain- 
tiff and  defendant  are  Qegligent,  plaintiff  is  not 
entitled  to  recover,  hdd  error.—AnderKm  v. 
MetrolMlitan  St.  Ry.  Go.  (Sup.)  890. 

Bvldence  held  suflQcient  to  go  to  the  jury  on 
(ineation  of  the  company's  negligence  in  fastening 
ita  boat  to  the  wharf  and  passenger's  contributo- 


rr  ng^nce—Mneller  T.  Tenth  A  Twenty-TU 
St  Perry  Co.  ^up.)  986. 

NEGOTIABLE  INSTRUMENTS. 

Sm  *TOla  and  Notea." 

NEW  TRIAL 

I  1.  Oronndi. 

Evidence  held  not  to  warrant  setting  aside 
verdict  for  improper  conduct  of  the  jury  in  ai 
^ng  at  the  verdict.— Driscoll  t.  NelBgan  (Si©. 

I  S.   Prooeedincs  to  proovre  new  trial 

where,  after  appeal  to  the  court  of  appeals 
a  defeated  party  moved  for  a*>  new  trial  be 
cause  judgment  was  obtained  by  peijory  in 
spired  by  counsel,  the  motion  should  not  bi 
denied  on  the  ground  of  laches. — ^Nucent  t 
Metropolitan  St  Ry.  Co.  (Sup.)  476. 

NONSUIT. 

Before  trial,  sec  "Dismissal  and  Nonralt.*' 
On  trial,  see  "Trial,"  i  4. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notw." 

NOTICE. 

See  •TMal,''  !  1. 

Appeal,  see  "Appeal,"  «  6. 

NOVATION. 

Evidence  had  to  show  acceptance  by  C.  of  B.'s 
promise  to  pay  him  A.'a  debt  before  revocation  of 
the  promise.— Parraga  v.  Ribon  (Sup.)  1024. 

Facts  held  sufficient  to  establish  a  novation, 
whereby  a  buyer  was  released  from  liability  for 
tJi^prlce  of  goods.— De  Witt  t.  Monjo  (Sup.) 

OFFER. 

Of  Judgment,  see  "Judgment,"  |  3. 

OFFICERS. 

Mandamus,  see  "Mandamus,"  {  2. 

PartUmlariAaaaetofopoeit. 
See  "Coroners";  "Judges";  "Justices  of  the 

Peace"  ;  "Sheriffs  and  Constables." 
Corporate  officers,  see  "Corporations,"  §§  B,  ft 
Highway  officers,  see  "Highways,"  8  1. 
Municipal   officers,   see   "Municipal  C!orpora- 

tions,^'  S  3. 

S  1.    Appolntmemt,    qnallfleatlon,  mad 
tenure. 

Whetlier  officers  under  civil  service  law  (Laws 
1899,  c.  370)  belong  "to  the  competitive  class," 
as  prescribed  thereby,  is  a  question  of  law  for 
the  court— People  t.  Knox  (Sap.)  469. 
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I  C   Title  to  aad  pttHeaslom  of  oflce. 

In  proceediufcs  by  plaintiff  seeking  reinstate- 
ment in  a  position  in  a  public  office,  his  riglit 
being  doubtful,  a  mandatorr  injunction  to  re- 
store  plaintiff  pendente  lite  will  not  issue. — ^Mc- 
Niece  t.  Sohmer  (Sup.)  193;  O'Neill  t.  Same, 


I  3.    Rlcbta,  pMrwrs,  dm«lM,  mmA  lUbU- 
itiva. 

Under  Greater  New  Yorli  Charter,  |f  419, 
1551,  an  iadlctment  hdd  not  to  charge  an  of- 
fense or  an  attemiit  to  commit  the  offense. — 
Pec^e  T.  Kane  (Sup.)  105. 

Under  Greater  N*ew-  York  Charter,  !  1551,  an 
indictment  whiih  charged  that  defendant  ap- 
proved bills  wi^b  intent  to  commit  a  fraud  on 
the  city  of  New  York  held  not  to  charge  an  of- 
fense, nor  to  chargfr  an  attempt  to  commit  the 
offense. — People  v.  Kaue  (Sup.)  ll>5. 

Greater  New  York  Charter,  §  410.  may  not  be 
violated  by  letting  out  work  for  pithlic  improvc- 
mentft  without  sealed  bids,  thou^ih  tht>  work 
might  be  oontinue<l  long  enough  to  cost  $1,000. — 
People  T.  Kane  (Sup.)  «32. 

Greater  New  York  Chiirter,  8  419,  Is  not  fihown 
to  be  violated  by  an  iilli'gation  that  an  officer  of 
a  department  of  {lultlie  iniprnvemcnta  did  "incur" 
an  px|ii.'nditure  for  clcnniiig  sewer  basins,  with- 
out bt'ing  authorizcHl  by  the  board  of  public  im- 
provemoutK  or  the  municipal  assembly. — People 
V.  Kane  (Sup.)  C'J2. 

An  indictment,  under  Greater  New  York  Char- 
ter, fi  41!».  for  letting  the  work  of  cleaning  sewer 
liiisins  without  sealed  bids,  held  insufficient, 
where  it  failtHl  to  show  that  the  cost  would  ex- 
ceed ?1.(H)0.— People  V.  Kane  (Stip.)  632. 

A  mere  inference  deducible  from  an  allega- 
tion In  an  indictment  against  a  municipal  officer 
held  insufficient  to  supper  an  allegation  essential 
to  establish  the  purview  of  the  statute. — People 
T.  Kane  (Sup.)  032. 


OPENING. 

Jodgment,  tee  "Judgment,"  I  8. 

OPINION  EVIDENCE. 

In  dril  actiona,  see  "Bviaeoce,"  |  7. 

ORDINANCES. 

MantctpaJ  wdinanees,  see  "Municipal  Gorpora- 
tion%*««  2,  6. 


PAROL  EVIDENCE. 

Id  civil  oetlona,  see  "Evidence,"  |  8. 


PARTICULARS. 

Bill  of.  aee  "Pleading,"  i  S. 


PARTIES. 

On  appeal,  see  "Appeal,"  f  S. 

Persons  cMidudea  by  Judgment,  see  **Judg- 

ment,"  |  6. 
Probate  proceedings,  see  "Wilia,"  fi  3. 
To  particular  classes  of  conveyances,  contraccK. 

or  transBotlons,  tee  "CootractB,"  1 1;  "Mon- 

gates,"  I  S. 

I  1.  Pl«lBti*a. 

An  action  was  properly  brought  in  behalf  of 
plaintiff  and  pU  others  similarly  situated,  who 
were  very  numerous.— Whiting  v.  Elmira  In- 
dustrial Ass'n  (Sup.)  27. 

Under  Code  Civ.  Proc.  f  448,  nonjoinder  of 
member  of  a  firm,  in  action  to  recover  for  in- 
jury to  partnership  property,  warrants  dismissal 
of  action,  where  the  defendant  sets  up  defect  of 
parties.— Freeman  V.  A)>ramson  (Sup.)  839. 

I  2.    New  parties  and  eluuice  of  parties. 

To  make  a  joint  wrongdoer  a  party  defendant 
to  a  pending  action,  it  is  necessary  to  serve  on 
both  the  existing  defendant  andauch  joint  wroog- 
doer  a  ropy  of  the  summons  and  complaint,  si> 
amended  as  to  contain  the  proper  and  necesii-dry 
allegntions  charging  both  with  the  commiKsjou  uf 
the  tort  in  question,  with  leave  to  thtin  to  an- 
swer or  demur.— Romaaoski  v.  Union  Ry.  Co. 
(City  CL  N.  Y.)  1097. 

Where  plaintiff  was  Jttstified  In  believing  that 
only  defendant  wronged  and  injured  her,  the  dis- 
covery ujion  the  trial  that  another  party  and 
defendant  were  jointly  interested  in  the  subject- 
matter  which  caused  plaintiff's  injury  entitles 
plaintiff  to  bring  such  party  in  as  a  defendant. 
— Romanoski  t.  Union  By.  Co.  (City  Ot  N.  Y.) 
1097. 

PARTITION. 

f  1*    Aetiona  for  partition. 

Where  at  partition  sale  the  Interest  of  a  lesi^ 
in  a  growing  crop  is  reserved,  the  deed  subse- 
quently made,  which  contains  no  reservatiiHi, 
does  not  deprive  the  lessee  of  his  rights. — Banta 

V.  Merchant  (Sup.)  218. 

When  the  referee  announced  at  sale  thot  the 
interest  of  a  lessee  of  one  of  the  owners  in  the 
crop  was  reserved,  and  no  objection  was  madtN 
it  will  be  assumed  that  all  parties  assented. — 
Banta  v.  Merchant  (Sup.)  218. 

Under  Cbde  Civ.  Proc.  IS  1561-1565,  the  right 
of  a  judgment  creditor,  whose  lien  had  not  ex- 
pired at  the  time  of  the  psrtltion  and  sale  of  the 
property  affected,  to  the  money  ordered  paid  into 
court  in  the  partition  proceedings  for  distribution 
among  the  lien  holders,  of  which  he  had  been  as- 
certained as  one,  did  not  cease  at  the  time  the 
If  en  on  the  property  would  have  ceased. — Treacy 
T.  Bills  (Sup.)  tiOO. 

A  purchaser  at  partition  sale  cannot  be  compel- 
led to  eomplpte  the  same,  when  the  summons 
served  by  publicstion  was  not  directed  to  one  of 
the  defendants,  and  the  published  summons  was 
not  a  copy  of  the  original.— Bowler  v.  Rnnis 
(Sup.)  680. 

Hie  court  has  no  power  to  award  costs  and  an 
extra  allowance  to  defendant,  where  he  succeeded 
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on  the  question  of  whether  there  shonld  be  a  Bale 
<ir  aa  actual  partitioo.— Sprague  t.  Eagelbrecht 
(Sup.)  052. 

An  action  for  partition  of  property  can  be 

maintained  by  a  party  claiming  an  interest  there- 
in against  others  who  obiim  ativfrse  Interests, 
being  authorized  by  Code,  f  1543.— Wallace  v. 
Curtis  (Sup.)  8M. 

PARTNERSHIP. 

§  1.    The  relation. 

Members  of  a  syndicate  organized  to  speculate 
In  real  estate  held  partners,  in  so  far  as  to  ren- 
tier them  liable  as  such  to  one  who  aided  them 
in  their  undertaking.— Palliaer  v.  Erhartft  (Sap.) 

IVl. 

Kvidence  held  to  show  partnership  existing  as 
to  third  parties,  as  to  contract  for  materials  f  ur- 
nislied.  ordered  hefore  the  agreement  was  aign- 
ed.  but  delivered  thereafter.— Johnson  v.  Alex- 
ander (Sup.)  351. 

Dismissing  a  suit  against  a  firm,  on  the  ground 
that  no  evidence  of  its  existence  was  presented, 
hcid  error.—fichroth  t.  Gedney  (City  Ct.  N.  Y.) 
923. 

i  2.   Hatnml  rifflita.  dvtlei,  and  liabili- 
ties of  pairtnera. 

It  Is  a  legnl  presumption  that  a  firm's  posses- 
sion of  renlty  is  subordinate  to  and  consistent 
with  the  record  title  in  an  individual  member. — 
Hardin  t.  Dolge  (Sup.)  753. 

Though  complaint  alleges  that  parties  to  suit 

were  partners  m  transaction  in  which  defendant 
received  commissinn,  action  at  law  will  lie  for 
half  thereof;  it  being  alleped  to  be  a  certain 
aum.— Travis  v.  Stewart  (City  Ct.  N.  Y.)  402. 

S  3.    Bichta  and  liabiUties  as  to  third 
pcraona. 

A  partnership  organized  to  speculate  in  sub- 
urban real  estate,  which  it  proposed  to  sell  off 
In  lots.  biM  not  bound  to  pay  for  the  services  of 
an  nrchitet't  employed  by  two  of  the  members. 
— Piilliser  V.  Erhardt  (Sup.)  191. 

A  firm  hdd  not  entitled  to  complain  of  the 
enforcement  of  a  mortgage  against  its  property, 
when  executed  by  a  single  member.— Hardin  v. 
TMko  (Sup.)  753. 

The  sale  of  all  partnership  property  by  one 
nienil>er  of  firm,  in  the  firm  name,  without  the 
kii'iivledge  or  consent  of  the  other  members, 
hrlfl  invalid.- Freeman  v.  Abramson  (Sup.)  839. 

AVbere  service  is  had  on  bnt  one  of  two  part- 
n<>rs.  in  un  action  for  a  partnership  liability,  it 
is  error  to  halve  the  amount  sued  for,  and  ren- 
<k>r  judgment  for  that  sum  against  the  defend- 
ant served.— Teller  v.  Gerry  (Sup.)  864. 

f  4.    DiHolntion,   MttlemMit,   amd  aa- 
eonntinc 

Kflcts  lii^d  not  sufficient  to  entitle  plaintiff  to 
an  injunction  and  the  appointment  of  a  receiver 

Epnding  suit  to  dissolve  a  partnership.— Day  v. 
►ow  (Sup.)  793. 

PASSENGERS. 

See  "Carpiera,"  H  2-5. 


PAUPERS. 

I  1.    anpport,  serrleea,  and  cxMrnMs. 

Laws  1896.  c.  225,  |  56,  forbiddfng  children 
under  16  to  be  sent  to  almshouses  for  support, 
hdd  not  a  defense  to  an  action  against  a  town 
by  a  county  for  temporary  support  at  an  alms' 
house.— Herkimer  County  v.  Town  of  Sanger- 
field  (Sop.)  114. 

PAYMENT. 

See  "Mechanics'  Liens,"  §  5 ;  "Tender." 
By  receiver,  see  "Receivers,"  {  2. 
Ompensation  for  property  taken  for  public  use,- 

see  "Eminent  Dc«nam,"  fi  1. 
Taxes,  see  "Taxation,"  {  2. 

S  1.   BeqvlflltM  aad  aiineleiieT. 

Delivery  of  vendee's  check  did  not  operate  as 
payment  for  goods  sold,  where  it  was  returned  to 
the  vendee,  and  in  his  possession  when  suit  was 
brought.— Block  v.  Garfield  (Qty  Ct  N.  Y.)  918. 

PENALTIES. 

{  1.    Aetiona  and  otlier  prooeedlnn. 

Action  to  recover  fine  for  violation  of  Laws 
1895,  c.  322,  S  1>  prohibiting  burniu^  of  soft 
coftl  in  factory  furnaces  in  city  of  Brooklyn, 
is  properly  brought  by  the  citj-. — City  of  Brook- 
lyn T.  Nassau  Electric  B.  Co.  (Sup.)  33. 

PERCOLATING  WATERS. 

See  '"Waters  and  Water  Courses,"  f  1. 

PERPETUITIES. 

A  bequest,  in  trust  to  one  corporation  for  the 
braefit  of  another,  held  void,  as  a  perpetuity,  un- 
der 1  Rev.  St.  p.  723,  S  15.— In  re  lirilHn's  Will 

(Sup.)  639. 

A  will  held  void,  as  a  suspen^on  of  the  power 
of  alienation  beyond  two  lives  in  being. — ^Alm- 
staedt  V.  Bendick  (Sup.)  1019. 

A  bequest  for  charitable  uses  held  not  within 
the  statute  of  perpetuities.— FitsimmonB*  Will 

(Sur.)  485. 

PERSONAL  INJURIES. 

To  employ^,  see  "Master  and  Servant,"  H  3-8. 

To  passenger,  see  "Carriers,"  S  3. 

To  traveler  on  highway,  see  "Highways,"  |  2; 

"Municipal  Corporationa,"  {  7. 
To  trespasser,  see  "Railroads,"  {  1. 

PLEADING. 

Allegations  as  to  damages,  see  "Damages,"  {  4. 
Indictment  criminal  information   or  com- 

nlaint-   ^     ™ * -^iptmpnt-  and  Information." 

itoceedings.  see  "Equi- 

VV^J^  m  "fftauds.  Statute  ol,"  %  Z. 
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i  1.    DeolavAtlom,  com^alat,  petttloB,  or 
•tatesMmt. 

Complaint  to  recover  personal^  wroDgfnll7 
olitflinpd  '!q  part  from  ptaintiflT,  anil  in  part  from 
others  who  bad  assigned  to  plaintiff,  held  within 
Code  Civ.  Proc.  S  4H3.  providing  that  snch 
cansen  of  action  must  be  aepnrately  itated. — 
Westhelnier  v.  Mtwiiner  (Sup.)  MH. 

A  complaint  will  be  xnfQcient.  if  the  requisite 
allegatlonB  may  be  gathpred  from  ita  averments, 
though  their  atatemcnt  may  be  Hrgumentative. — 
Frank  v.  Forgotaton  (City  Ct.  N.  Y.)  1118. 

j  2.    Raplloatiou  or  reply  and  anbM- 
qnemt  pleadinies. 

Reply  authorized  by  order  AeM  not  filed  In  time. 
-Silo  T.  linde  (Sup.)  1103. 

S  8.    Z>emnrrer  or  exception. 

An  objection  that  two  muxes  of  ii<>ti(in  are 
improperly  united  in  the  same  complaint  can 
only  be  taken  advantage  of  by  demurrer. — Wells 
T.  BetU  (Sup.) 

A  demurrer  to  a  complaint  on  a  policy  fail- 
ing to  show  compliance,  or  excust'  for  fniliirc  to 
comply,  with  conditions  imi>osi'cl  therein,  held 
not  frivolous.—Schaefer  v.  Holwill  (Sup.)  399. 

Complaint  held  not  to  be  construed  strictly 
nsainst  the  pleader,  but  avemienta  wbicb  sufli- 
cicntly  iioint  out  the  plendiVa  claim  are  suffl- 
(iont.— Bocz  V.  Cleveland  School-Foraiture  Co. 
(Sup.)  -407. 

On  (Icniurrer,  each  cause  of  action  separately 
stated  in  the  complaint  muat  be  sufBcient,  with- 
out reference  to  the  others.— Boea  t.  Cleveland 
School-Furniture  Co.  (Sup.)  407. 

Court's  refusal  to  allow  defendant  to  amend  an- 
Rwer,  and  plead  statute  of  limitationa  as  to  taxes 
paid  by  plaintiff  aa  tenant  in  common  with  de- 
fendant, hdd  proper.— Wiegel  v.  Mogk  (Sup.) 
628. 

On  demurrer  to  the  answer,  the  complaint  may 
be  considered,  and.  if  insufflcient,  the  demurrer 
should  be  overruled,  and  the  complaint  dismissed, 
without  leave  to  amend,  where  an  amendment 
would  be  useless. — Tuthill  v.  Qty  of  New  York 
(Sup.)  968. 

I  4.    Amended  and  sitpplemental  plead- 
Inea  and  repleader. 

Where  the  caniplaint  is  fatally  defective,  and 
is  properly  excepted  to  by  motion  to  dismiss,  it  is 
error  to  permit  proof  to  he  taken  thereafter  and 
allow  the  complaint  to  be  amended  to  couform 
to  the  proof. —National  Bank  of  Deposit  v.  Rog- 
ers (Sup.)  17t£,. 

Plaintiifs  laohos  in  moving  for  amendment 
Md  Dot  excused  hy  fact  that  it  did  not  surprise 
defendant  when  made. — Denuison  v.  Musgrave 
(Sup.)  188. 

The  city  of  New  York  will  be  given  leave 
to  amend  its  answer,  by  introducing  matter 
which  would  cause  the  plaintiff  to  renotice  the 
case  for  trial,  provided  it  will  stipulate  to  ap- 

gty  for  a  preference  of  the  trial,  under  Code 
Iv.  Proc.  S  791,  Bubd.  2.— Stemmler  v.  City  of 
New  York  (Sup.)  403. 

Where  specific  negligence  alleged  was  a  de- 
fective switch,  hdd  an  abuse  of  discretion  to  al- 


low an  amendment,  on  the  trial,  alleging  ne,j:li- 
gence  in  mteration  of  car  aa  tbe  cause  of  the  ac- 
cident.—Ilufrman  V.  Third  Ave.  R.  Oo.  (S«-.) 
690. 

An  immaterial  variance  may  be  corrected  by 
an  amendment  to  the  complaint,  either  before 
or  after  an  oh  feet  ion,— Jones  v.  New  York  Cent. 
&  H.  R.  R.  Co.  (Sup.)  7:il. 

It  is  not  error  to  permit  plaintiff  to  amend  ber 
com[rfaint  nt  the  time  of  trial,  where  it  does  not 
materially  change  the  catise  of  action  nor  sur- 
pris-e  defendant.— Van  Pelt  v.  Chapter  General  of 
Anu'rit'an  Knights  of  St.  John  and  Malta  (Sup.) 
lOlO. 

f  5.    Bill  of  partlonlan  and  copy  of  no- 
eonnt. 

A  motion  to  vacate  an  order  for  a  bill  of  par- 
tieulara,  made  2^  yeara  after  the  service  of  the 
onler,  should  be  denied.— Brown  v.  Thorley 
(City  Ot.  N.  Y.)  921, 

g  6.  Motlona. 

An  iinswcr  to  a  widow's  action  for  dower  in 
the  preniis<>s  conveyed  hy  her  husband  by  a 
conrc)niK>(>  in  whieh  she  did  not  join  hetd  not 
frivolouH.— Bedlow  v.  Stfllwell  (Sup.)  371. 

Motion  for  judgment  on  answer  as  frivolous 
denied,  tiie  answer  containing  matter  in  justilii'a- 
tion  and  mitigation,  in  addition  to  denials  of  al- 
legations of  the  complaint.  —  Laurie  v.  Duer 
(Sup.)  930. 

It  is  error  to  strike  out  as  a  sham  any  answer 

which  pleails  payment  of  services  sued  for,  an<l 
denies  the  quantity  of  services  rendered  and  the 
reasonable  value  thereof  as  alleged  in  the  com- 

flaint.— Fromme  v.  Schworer  (City  Ct.  N.  Y.) 
106. 

PLEDGES. 

A  pledgee  of  bonds  Aehf  required  to  pay  tiieir 

value  to  a  purcbnser,  on  accepting  from  the 
latter  a  sum  which  the  former  knew  that  the  lat- 
ter supposed  was  smflicient  to  redeem  the  bonds. 
—August  V.  O'Brien  (Sup.)  720. 

Plaintiff,  having  sued  for  the  proceeds  of 
bouds  wrongfully  pledged  by  defendants,  and 
not  for  their  conversion,  was  entitled  to  recover 
therefor,  though  she  failed  to  tender  the  amount 
for  which  the  bonds  were  pledged. — ^Kaminsld  v. 
Schefer  (Sap.)  771. 

POLICE  POWER. 

Of  municipality,  see  "Huoiclpal  OorpwatUms," 
8  6. 

POLICY. 

Of  insurance,  see  "Insurance." 


POOR  LAWS. 


See  "Paupers.* 


POSSESSION. 

Of  demised  premises,  aee  "Landlord  and  Tea- 
ant."  8  5. 
Of  office,  see  "Officen,"  |  2, 
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PROPERTY. 

':See  "Trade-Marks  and  Trade-Names.** 
Protection  of  rights  of  property  by  injanction, 

see  "InjuDctioa,"  8  1. 
Takinc  for  poblic  use,  see  "Eminent  Domain." 

PROTEST. 

'Of  bill  or  note,  see  "BillB  and  Notes.** 

PROVINCE  OF  COURT  AND  JURY. 

Lin  ciTil  actions,  see  "Trial."  |  B. 

PUBLIC  BUILDINGS. 

See  "Municipal  Corporations."  |  7. 


PUBLIC  IMPROVEMENTS. 

By  mmdcipalities,   see  "Municipal  Oorpora- 
tion^"  f  ST 

PUBLIC  SCHOOLS. 

-See  "Schools  and  School  DUtricts."  I  1. 

PUBLIC  USE. 

Takinf  prtqierl?  for  public  use,  see  "Eminent 
Domain." 

PUNISHMENT. 

Contempt  of  court,  see  "Contempt,"  S  2. 

RAILROADS. 

See  "Street  Railroads." 

Carriage  of  goods  and  paaaengers,  see  "Car- 
riers. 

I  1.  Operation. 

An  instraction  allowing  recorerr,  in  an  action 
for  injuries  caused  by  defendant'^i  conductor  in 
-remoTing  trespasser  from  a  train,  held  proper, 
as  being  baaed  on  .he  tatter's  version  of  the 
transaction.— Bftrrett  T.  New  Twk  Cent.  &  H. 
iU  R.  Co.  (Sup.)  9. 

instructions  relatlTe  to  operati<m  of  gates  at 
•crosfllngs  hdd  not  error.— Edgerley  t.  Long  Island 
B.  Co.  (Sup.)  677. 

Instmctions  relative  to  sonndlng  whistle  and 
ringing  bell  at  crossings  haTinggBtes  held  not  er- 
.for.— Edgerley  t.  Long  Island  It.  Oo.  (Sup.)  677. 

RECEIVERS. 

Of  corporations  in  general,  see  "Corporations," 


~.%  1.   ManagemoMt   «nd   diapositiem  of 
property. 

A  receiTer  of  the  property  of  a  corporation 
jieudente  lite  Jtttd  not  autbonied  to  pay  rent  for 
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raoperty  occupied  by  him.— Stokes  t.  Hiiffa.. 
House  <8up.)  821. 

A  receiver  of  the  property  of  a  eorpora-:  -. 
does  not,  by  remaining  in  possession  of  premb— 
leased  by  the  corporation,  render  the  food- 
his  hands  as  receiver  liable  for  rent. — Stofce>  t 
Hoffman  House  (Sup.)  8:^1. 

A  receiver  of  the  property  of  a  con^-r..; 
held  entitled  to  recover  back  money  wroacf  i  ■ 
paid  by  him  for  rents.— Stokes  T.  HolCmaD  U^j^ 
(Sup.)  821. 

S  X.    Allowance  amd  paymsmt  of  elata* 

Costs  of  motion  to  direct  payment  of  a  tx 
in  hands  of  a  receiver  to. the  trustee  of  the 
poration  entitled  thereto  AeU  chargeable  to  :i 
fund.— In  re  Hulbert  Bros.  &  Co.  (Sop.)  9St. 

I  3.  Aotlone. 

An  action  may  be  brought  against  the  receiT-* 
of  a  railroad  company,  for  coal  sold  to  and  d«^' 
by  the  receiver  m  the  operation  of  the  ^ui 
without  suing  the  company  or  any  other  partj- 

Cobb  T.  Sweet  (Sup.)  545. 

The  fact  that  the  property  of  a  raOroml  r>  b. 
pany  in  the  possession  of  its  receiver,  and  [st^i--- 
ly  at  his  command,  cannot  be  chai^ted  wixh  : 
payment  of  claims,  if  such  company  esistx.  « 
out  bringing  it  in  as  a  party  defendant.  onl>-  j  - 
to  the  extent  of  the  relief  soucht.— Cobb  ' 
Sweet  (Sup.)  543. 

Complaint  against  receiver  of  railroad  J>*l-i ' 
state  a  cause  of  action.— Cobb  v.  Sweet 

545. 

An  allegation  that  a  receiver  was  **duly"* 
pointed  suffices  to  admit  proof  of  the  reguU:  '' 
of  his  appointment. — Morgan  v.  Bncki  fSap.t  '.t:^' 

A  complaint  of  a  receiver  arooiDted  in  aniu'v 
tration  proceedings  which  foils  to  aUei^p  xit: 
leave  of  court  had  been  obtained  to  bring  th<> 
to  demurrable.— Morgan  v.  Bndd  (Siip.t  92it- 

llie  right  of  a  receiver  appointed  in  se<ii>- 
tration  proceedings  to  bring  suit  does  not  v. 
within  the  scope  of  an  allegation  that  the  pi- 
tiff  was  "duly  appohited  receiver,  ainc^  the  ri;  : 
is  not  Incidental  to  his  aivolntinent. — ALorssa  t 
Bndd  (Sap.)  92D. 

RECORDS. 

See  "Mortgages,"  S  2. 

Transcript  on  appeal,  see  "Appeal,"  f  7. 

REDEMPTION. 

From  mortgage,  see  "Mortsages,**  |  T. 

REFERENCE. 

I  1.   ITatnre,  rronnds,  and  me^mr  mt  icf- 
ereaoe. 

An  order  of  reference  to  take  an  accoup: 
h^  not  one  to  dedde  the  whole  issae.  wit--- 
made  on  judge's  own  motion  at  close  of  trial— 
Brennan  r.  Gale  (Sup.)  6. 

An  order  directing  a  reference  for  the  jKUp-v« 
of  taking  an  accounting  hM  not  antikMiseJ.— 
Breniuin  T.  Gale  (Siv>)  & 
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An  order  of  reference  to  take  an  accounting 
cannot  be  sustained,  in  the  absence  of  evidence 
that  it  would  reQuire  the  ezaniination  of  a  long 
account.— Brennan  t.  Gale  (Sup.)  6. 

An  action  to  recover  for  2,364  hours  of  labor 
rendered  by  a  brnkemnn  to  a  railroad  company 
in  excess  of  working  days  of  10  hours  durinp  a 
period  of  7  years  should  be  referred,  under 
Code  CiT.  Proc.  I  1013.— Smith  v.  Xew  York 
Cent.  &  H.  R.  R.  Co.  (Sup.)  034. 

S  2.    Report  and  findlnsa- 

■Where  reference  is  made  by  a  snrroRate  to 
take  and  report  the  eyident-e,  tlie  surrogate  must 
make  a  deoision,  to  which  exceptions  must  be 
filed:  but,  where  there  is  a  reference  to  hear 
and  determine,  the  surrogate  is  to  merely  cod- 
firin.  reverse,  or  modify,  and  exceptions  to  ref- 
eree's findings  are  all  that  are  necessary  for  ap- 
pellate reyierw.— In  re  Yetter  (Sup.)  17.1. 

A  reference  cannot  be  teraiinated  under 
Code  Ciy.  Proc.  S  1019,  when  there  la  an  oral 
agreement  to  allow  the  referee  all  the  time  he 
requires  to  make  hia  report.— Spronll  t.  Star  Co. 
(Sup.)  404. 

T'nder  Code  Ciy.  Proc.  !i§  183.=).  1S3G.  2718. 
3248,  a  referee  appointed  for  the  determination 
of  a  disputed  claim  against  an  estate  may,  aft- 
er filing  his  report,  later  make  a  certificate  en- 
titling claimant  to  coats.- Broinerd  v.  De  Graef 
(Slip.)  953. 

REFORMATION  OF  INSTRUMENTS. 

I  1.    Richt  of  action  and  defenaea. 

Evidence  held  not  sufficient  to  justify  refor- 
mation of  a  lease  liecauMc  of  fhorttrage  In  the 
quantity  of  land,  nor  recovery  of  a  pro  rata 
amount  of  the  rent  paid.— Coast  t.  McCaflery 
(Sup.)  881. 

REHEARING. 

On  appeal,  see  "Appeal."  8  12. 

REINSURANCE. 

See  "Insnrance,"  S  4. 

RELEASE. 

See  "ComprcHuIae  and  Settlement." 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence,"  i  8. 

REMAINDERS. 

See  "Life  Estates." 

RENEWAL. 

Of  lease,  see  "Landlord  and  Tenant,"  |  8. 

RENT. 

See  "Luaiord  and  Tenant,"  |  & 
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REPAIRS. 

Of  premises  demised,  see  "Landlord  and  Ten- 
ant," i  6. 

REPEAL 

Of  Btatate,  lee  "Statutes,"  1 1. 

REPLEVIN. 

1  1.   JTarisdlotton,  Tenne,  and  parties. 

Under  Code  Civ.  Proc  8  2882,  subd.  7,  and 
Id.  8  2020,  held,  iu  an  action  for  the  recovery 
of  a  chattel,  where  the  chattel  is  not  sought  to 
be  replevied  twfore  Judgment,  an  affidavit  of  the 
value  of  the  chattel  is  not  i-eqnired.— Xoong  T. 
Carey  (Oo.  Ct)  508. 

8  S*   Trial,  JndBment,  enforeeAemt  at 
Jadcment,  and  review. 

Though  no  notice  was  filed  for  return  of  prop- 
erty replevied,  judgment  for  retarn  cannot  be 
attacked  for  want  of  jurisdiction;  this  being 
an  error  to  be  corrected  on  appeaL— Ghriitlan- 
sen  T.  Mendham  (Sup.)  326. 

REPLY. 

See  "Pleading,"  |  2. 

REPORT. 

On  reference,  see  "Reference,"  8  2. 

REQUESTS. 

For  instructions  to  jury  in  civil  actiona,  aee 
"Trial,"  8  5. 

RESCISSION. 

Of  contract  for  sale  ot  gooda,  see  "Sales,"  8  2. 
 of  land,  see  "Vendor  and  Purchaser,"  i  1. 

RES  GEST^ 

In  civil  actions,  see  "Evidence,"  {  8. 

RES  JUDICATA. 

See  "Judgment."  8  6. 

REVENUE. 

See  "Taxation." 

REVIEW. 

See  "Appeal" ;  "OrtlorarL" 

REVOCATION. 

Of  will,  see  "Wills,"  8  2. 

ROADS. 

See  "Highways." 
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RULES  OF  COURT. 

Ordsn,  Me  "Blotlou." 

SALES. 

See  "Vendor  and  Parchaser." 
Of  intoxicatiDS  liquors,  eee  "Zatoxicatiiig  lAq- 
von." 

Tax  aalea,  aea  "TazaUon."  1 8. 

I  1.   BaqvlsltaB  ud  ▼alldltj  of  ««ni- 
traot. 

A  wife,  orally  aftreelng  to  pay  for  coal  to  be 
delivered  to  ber  insolvent  huHband  for  asc  in 
hb  business,  Acid  liable  tberefor  as  for  (roods 
purchased  by  her.-— Franklin  Coal  Oo.  T.  Hicks 
(Sop-)  875. 

I  S.  ModlfloatlaB  or  raseliwloa  of  oon- 
teaet. 

Where  tb<>  claim  of  rescission  of  a  sale  is 
based  on  an  iastruction  from  the  husband  of  the 
buyer,  his  authority  to  give  such  instruction 
most  be  ahowD.— HonibeiiEer  t.  Feder  (Sup.) 
tl66. 

Title  to  the  property  sold  cnnnot  be  revested 
in  the  seller  by  resciHHion  of  the  sale,  where  the 
contract  of  sale  is  fully  executed;  there  being 
a  valid  delivery,  and  no  fraud.— Homberger  t. 
Feder  (Sup.)  iHQ. 

Where  one  who  has  been  induced  to  purchase 
property  by  false  representations  as  to  fts  quali- 
ty returns  it  to  the  vendor,  the  jury  are  author- 
ized to  find  that  the  purchasiT  resdnded  the 
sale.— Cushman  r.  De  Mallie  (Sup.)  ST8. 

i  3.    Performanee  of  oontraot. 

Evidence  held  sufficient  to  show  acceptance  of 
goods  sold.— O'SulIivan  T.  New  York  Lumber 

Corp.  (Sup.)  493. 

{  4.    Operation  and  effect. 

A  vendor  held  entitled,  on  rescission  of  sale 
for  fraad,  to  recover  g[)ods  from  one  to  whom 
the  purchaser  had  transfered.  when  the  latter 
had  notice  of  the  fraudulent  intention  of  the  pur- 
chaser.—Gowing  v.  Warner  (Oty  Ct  N.  Y.)  600. 

S  5.  Warrantiea. 

An  implied  warranty  in  an  executory  contract 
of  sale  survives  the  acceptance  where  the  de- 
fects were  not  discoverable  on  ordinary  inspec- 
tion.—Osborn  T.  American  Ink  Co.  iSup.)  7u. 

Where  a  bill  of  sale  conveys  all  right,  title,  and 
interest  in  a  liquor  tax  certificate,  the  seller  ex- 
premly  warrants  the  sale,  altbougb  not  in  pos- 
session of  the  certificate  at  the  time.— Frank  t. 
ForgotBtoQ  (City  Ct.  N.  Y.)  1118. 

If  the  language  n^eA  nt  the  time  ot  a  sale, 
on  a  teir  construction,  is  equivalent  to  an  un- 
dertaking on  the  pert  of  the  owner  that  the  prop- 
erty is  what  it  is  represented  to  be,  it  is  suffi- 
cient to  create  a  warranty,  without  the  use  of 
the  word  "warrant"  or  "warranty."— Petty  t. 
Fish  (aty  Ct  N.  T.)  1127. 

S  6.    Remedies  of  seller. 

In  an  action  to  recover  for  bay  sold,  where  de- 
fendant refused  to  receive  for  defect  in  quality, 
what  the  agieement  was  as  to  quali^,  and 
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whether  bay  delivered  corresponded  therewith,  is 
for  jury.— Carey  v.  Baldwin  (Sup.)  581. 

In  an  action  to  recover  for  hay  sold,  where  ttie 
deffiidant  refused  to  receive  it,  as  not  up  to  the 
quality  agreed  on,  and  the  railroad  company  soM 
it  for  transiwrtatioo  charges,  the  price  for  which 
the  company  yold  it  is  immateriaL — Oarey  t. 
Baldwin  (Sup.)  581. 

One  chiiming  a  breach  of  warranty  as  a  d<»- 

fense  to  a  check  given  In  payment  for  goods  sold 
has  the  burden  of  proving  the  breach. — ShiirpU-s 
T.  Angell  (Sup.) 

Where  plaintiff  sued  for  goods  sold  to  a  third 
party  ax  the  agent  of  defendant,  and  the  h-aW 
was  made  to  third  part^  while  acting  for  himsi'lf. 
and  defendant  guarantied  payment,  it  was  error 
to  refuse  to  instmct  that,  if  there  was  a  s.-i1e  to 
the  third  party,  and  an  aneement  l^^  defend- 
ant to  guaranty  payment,  the  verdict  BhoiiM  be 
for  defendant.— Booth  v.  Newton  (Sup.)  T2~. 

Where,  in  action  for  goods  sold  to  defendant's 
decedent,  the  evidence  showed  that  the  goods 
were  sold  to  snotber,  and  that  defendant's  de* 
cedent  guarantied  the  paymmt  the  comidaint 
should  be  dismissed.- Booth  v.  Newton  (iSup.) 
727. 

i  7.   Beasedlea  of  bnyer. 

A  breach  of  an  express  warranty  survives  the 
acceptance,  and  the  buyer  need  not  return  or 
offer  to  return  the  defective  goods  to  entitle  him 
to  damages.— Osbam  v.  American  Ink  Co.  lSu|i.j 
70. 

Where  a  contract  required  delivery  of  Rii»  t^>f- 
fee  of  a  certain  grade  and  standard,  and  oiftfc 
tendered  was  of  such  grade,  an  instruction  thsit 
the  seller  was  reiiuii-ed  to  deliver  natural  coffee 
was  erroneous.— CroHsman  v.  Lurman  (Sup.)  5tiO. 

Evidence  that  coffee  was  covered  by  an  opaqtie 
Biibstance.  without  proof  that  the  covering  con- 
cealed damage,  was  not  sufficient  to  justify  the 
buyer's  rerusal  to  accept  under  Public  Health 
Laws,  I  41.— Crossman  v.  Lurman  (Sup.)  5tj0. 

Where  coffee  tendered  was  covered  by  an 
opaque  aubstance.  evidence  that  such  substance 
dul  not  conceal  any  defects  was  competent,  to 
show  that  the  sale  was  not  prohiUted  by  Public 
Health  Laws,  B  41.— Crossman  v.  Lurman  (Sup.) 
500. 

Error  in  charsing  that  plaintiff  could  not  re- 
cover without  proof  of  express  warranty  AcW 
prejudicial. — Rogers  v.  Beckrich  (Sup.)  TZH. 

A  complaint  for  breach  of  warranty,  failing  to 
state  whether  the  warran^  was  express  or  im- 
plied, is  snpported  by  proof  of  eltiier.- Rogers  T. 
Beckrich  (Sup.)  726. 

Evidence  ot  the  market  value  of  goods  before 
and  after  the  breach  of  contract  is  not  admissible 
to  fix  damages  in  an  action  for  failure  to  de- 
liver goods  contracted  for.— Freedman  t.  Dobson 
(aty  Ct.  N.  Y.)  U15. 

i  8.    Conditional  aalea. 

Seller  heUI  not  to  waive  his  right  to  reclaim 
goods  under  conditional  sale  by  an  unsuccessful 
attempt  to  collect  notes  given  therefor  by  suit. 
—American  Box  Mach.  Go.  T.  ZentgxaC  (Sup.) 
417. 


i  8.   OoMtMeta  •mfor««abl«. 

A  decree  requiring  fipectfic  performance  of  a 
rontract  for  an  exrhisive  advrrtiMOfc  right  in  a 
montfalr  mafrazine  for  18  months  Aeftf  not  00  diffl- 
fult  of  execution  as  to  preclude  tbe  grantinft  of 
the  decree.— <«oddsrd  r.  American  Queen  (Sap.) 
133. 

I  3.    Good  fmiih  mmd  dlllcenee. 

Specific  performance  of  land  contract  executed 
2!i  yean  prior  to  action  denied,  where  rendee  ' 
practicaily  abandoned  hiR  rifchtB  under  it  until  ' 
after  land  became  valnablp  because  of  oil  there-  , 
in. — Darrow  v.  Buah  (Sup.)  2. 

AVht>re  party  aeoking  specific  performance  is 
guilty  of  unreasonable  delay,  relief  will  be  de- 
nied, though  lapse  of  time  may  be  insuffleient 
to  bring  case  within  statute  of  limitations.— 
Darrow  r.  Boah  (Sup.)  2. 

Plaintiff  wtB  not  entitled  to  decree  for  specific 
I»erformance,  where  Khe  had  done  nothing  to* 
wards  performing  her  part  of  the  agreement. — 
Lennon  v.  Farrell  (Sup.)  370. 

i  4.   Proesedlnca  mnA  relief. 

That  a  third  party's  rights  might  be  Injurious- 
ly affected  by  decreeing  specific  performance  of 
a  contract  held  not  to  preclude  the  grantiuK  of 
the  decree. — Goddard  American  Queen  (Snp.j 
133. 

Tbe  specific  performnnce  of  a  written  agree- 
ment cannot  be  enforced  in  an  action  for  the  spe- 
cific performance  of  a  parol  agreement.— Lennon 
T.  FarreU  <Snp.)  370. 


STATEMENT. 

Of  facta  agreed  on  for  anbmlaaion  to  court,  wtt 
"Submiasiim  ot  ContrOTeray." 

STATES. 

I  1.    Property,  oontrAota,  and  llaltllltiem 

T'nder  Laws  1895.  I  5.  as  amended.  Laws 
18!»<;.  fi  794,  and  Lawa  1802.  c.  683.  i  61.  thf 
Hiipcriatendent  of  public  works  is  antborised  tc 
pay  funds  to  canal  contractors  on  certificate! 
signed  by  the  deputy  state  surveyor  and  engi- 
neer.— People  T.  Roberta  (Sup.)  14iB. 

STATUTES. 

Provisions  relating  to  particular  subjects,  aei 
"Descent  and  Distribution" ;  "Discovery."  i 
1 :  "LimiUtion  of  Actlona,"  |  1 ;  "Mecbanics' 

Liens." 

  statute  of  frauds,  see  "Frauds,  Statute  of." 

I  1.    Repeal,  snapeaaloa,  ezplratloB.  and 
revival. 

Greater  New  York  Charter  Act  held  not  to 
re|x>al  Laws  1807.  c.  434,  since  tbe  former  is  a 
Kenoral,  and  the  latter  a  special,  act. — ^People  v. 

O'tJrady  (Sup.)  577. 

i  S.    Coastmotioa  and  operation. 

(lireater  >tew  York  Cbarter  is  only  one  stntute. 
thongb  it  is  divided  into  chapters  and  aections. — 
People  T.  Kane  (Sup.)  632. 


STATUTES  CONSTRUED. 


KEW  TOBK. 

OOXSTITXJTIOX  1846. 
Art.  8,  H  1-4,  7   86 

CONSTITUTIOX  1805. 

Art.  1,  9  6  1090 

Art  2,  f,  3   124 

Art.  .3.  I  18   33 

Art.  5.  §  9  452 

Art.  6,  I  18   Ill 

Art.  8.  f  10   37 

Art.  9,  1 1  saa 

Art.  10,  12  452 

CODE  OP  nvIL  PROCE- 

DT'UE. 

Ch.  12.  tit.  1,  iS  1310   244 

Ch.  12,  tit.  2.  g  132(J   244 

Cb.  17,  tit.  9   r>24 

i  66  644,  800.  1074 

f  111    760 

1  264  :..  149 

I  340.  subd.  3   Ill 

i  38.T   5l.-> 

S  432    922 

n  440,  442   68t> 

S  448    830 

483   348 

f  484    27 


a  001  581,  969 

I  518   188 

I  544    734i 

I  572    im 

I  641    2!n 

i  049.  buImI.  3  1033 

§  682    930 

§  738   ;   8<» 

ti  701.  suM.  2  403 

9  793   257,  300.  iH2 

9  798    042 

9  829    144 

6  834    917 

9  835    64 

9  S:Mi  917 

I  870   1100 

9  872   181,  503,  647,  1100 

9  873   1100 

9  880    328 

99  968,  970   41 

9  974    868 

9  977    924.  042 

$  982    07.  680 

I  992    515 

\  909   603.  1129 

I  1002   1129 

9  1003    777 

I  1013  934 

f  1019  404 

f  1187  817 

1  1377    866 


1543    904 

I  1561-1565    6(H> 

99  1667.  1068   2t(t 

«  1725   

9  1822    131 

9  ia;i5   iKwt 

I  1836   131,  IKVI 

$  ISIKV   430 

9  18«B   44,S 

9  18!>3   :w 

I  1015  10r>7 

I  1025    57<» 

9  1995    961 

99-2017.  2019,  2026,  2038.  IWK^ 

9  2077    149 

9  2082   140,  65.1 

9  2083    41 

S9  2i;i8,  213!)  400 

9  22:12.  subd.  2  524 

9  2240,  BUbd.  3   786 

9  2^    684 

fig  2284,  2285   811 

9  2:^44  540 

9  2.T45   175,  997 

9  2546   175,  m\ 

9  2561    671 

9  2.-)82    244 

9  2a53a   231 

I  2664    845 

I  2718   382,  953 

I  2743    241 


I{  2T4G.  28»0   243 

f!  2862.  2920   508 

!    712 

II  2»51-2»53   67 

i  2954   07,  684 

I  2!»57   67 

«  :«5G   91 

l  A\m   247 

I  3162   1102 

«  3228,  3229   043 

!  3248    953 

*  :{2r»i   1123 

»  ;t2(i8   247,  308.  1015 

I  3271   1015 

(  3272    308 

I  3402    306 

TODB  OF  CRIMINAL  PRO- 
CEDURE. 

iS  278.  279   195 

(  899  220 

PENAL  CODE. 
1  388    520 

EDMOND  S  REVISED 
STATUTES. 

Seoond  Edition. 
.   Volnme  1. 
PKCe  077,  19  51,  52  443 

REYISETD  STATUTES. 
Firtt  Edition. 
Yolxune  1. 

Part  2,  ch.  3,  5  1....291,  292 

Part  2.  ch.  8,  8  41   292 

I'art  2,  cb.  6,  tit.  1,  art  3, 

^1142.47.48  1070 

Paw  709  1114 

Page  733,  |  15  639 

Page  754,  |  23   666 

Page  756,  1  1   362 

Volume  2. 

Page  63,  |  40    430 

Pace  66.  f  B2  565 

Ninth  Edition. 

Volume  2. 
Page  1606,  tit  IS,  |  28. . .  330 

Page  1818,  jl  896 

Page  1886,  eh.  7.  tit.  2,  8  5  138 

CITY  CHARTERS. 

Greater  Xew  York.  I^ws 
1897,  ch.  378.  8  149....  570 

Greater  New  York.  Lairs 
1897,  ch.  378.  $  261....  803 

Greater  Xew  York.  I^wa 
1887,  cb.  378,  8  299. ...  547 


Greater  New  York.  I^- 

1897,  ch.  378,  §413.. 
Greater  New  York.  I-a' 

1897,  ch.  378.  8  416. . 
Greater  New  York.  la- 

1897,  ch.  378.  S  417. . 
Greater  New  York.  La 

1897,  ch.  378,  8  419 
80,  1! 

Greater  New  York.  La' 

1897.  ch.  378,  8  607.. 
Orpater  New  York.  La' 

1897,  ch.  378.  8  895.. 
Greater  New  York.  I*' 

1897,  ch.  378.  8  15.51. 
Grenter  New  York.  I*- 

1897.  ch.  378,  8§  15^ 

1571   

Grpiiter  New  York.  La- 

1897.  ch.  378.  8  1611. . 
New  Rochelle.  Laws  18! 

cb.  128,  88  114,  119,  2 

LAWS. 

1848.  ch.  265  

ISm,  ch.  340  

1855.  ch.  569  

1858,  ch.  314,  8  2  

1882.  ch.  410,  §  981.... 
1882.  ch.  410,  S8  990,  9 
188«i.  ch.  409.  8  8.  Amer 

ed  by  Laws  18^  cb.  6 

1886,  ch.  572  

1888.  ch.  119,  8  1.  Amer 

ed  by  Laws  18^,  cb.  5 
1888.  ch.  345,  8  12. . . . 
1888,  ch.  583.  tit  8,  I  2 

1890.  oh.  555  

1890.  ch.  564,  8  58  

1890,  ch.  56fi.  8  103  

1892,  ch.  399  

1892,  ch.  565,  88  93,  99. 
1892,  ch.  577.  Reppnled 

LawH  1899.  ch.  370,  | 

1892.  ch.  673  

1892.  ch.  079,  H  2,  5.. 

1892.  ch.  683.  §  61  

1892.  ch.  OSr..  g  16  

1892.  ch.  m,  56  15,  16 

1892.  ch.  (188.  5  29  

1892,  ch.  088,  8  30  

1892.  cb.  688.  8  48. ... 

1892,  ch.  089  

1893.  ch.  :«3  

1893.  ch.  661,  8  41  

1893,  ch.  701.  6  1  

1894,  cb.  566^  tit  7.  art. 
I  47  

1895,  ch.  79,  8  4.  Ametit' 
by  Laws  1890,  ch.  794 

1895.  Ch.  79,  8  5.  Amend 
by  Laws  1896.  cb.  71M 

1S96.  cb.  276,  I  44.....' 
189?,  cb.  822,  {  1  


5IAT. 

Pending  appeal,  see  "Appeal,"  f  S. 

STOCK. 

Oorporat*  atoek,  tee  "CorporatioaB,"  |  3. 

STOCKHOLDERS. 

Of  banks,  see  "Banks  and  Banking,"  1 1. 
Of  c-orporationa,  lee  "Corporations,"  I  4. 

STREET  RAILROADS. 

Sea  "Railroads." 

{  1.   Eat»bUah»»mt,   oomatruetloa,  mmd 
■MiatesMioe* 

Under  Laws  18WS,  c.  833,  where  Btroet  occH- 
pied  by  street  railroad  is  repaved  by  city,  entire 
cost  of  rc^aTiDg  strip  two  feet  wide  outside  of 
rails  must  be  collected  from  the  railroad  com- 
pany, and  no  part  of  it  is  assessable  npnn  abut- 
ting property.— People  t.  City  of  Utica  (Sup.) 
31. 

Where  the  oonseiit  of  highway  comniiBsionera 
ia  necessttry  to  lay  tracks  ou  highways,  a  condi- 
tion requiring:  transfer  of  passengers  for  a  given 
ftire  within  its  own  territory  is  not  void,  as  con- 
flicting with  the  right  in  other  towns  to  pre- 
scribe conditions  for  the  construction  of  the  road 
within  their  limits. — Gaedeke  r.  Staten  Island 
M.  R.  Co.  (Sup.)  290. 

Where  a  street  railroad's  franchise  was  for- 
feited if  the  road  was  not  constructed  within  a 
specified  time,  further  constmction  would  be 
enjoined,  pending  action  to  permanently  enjoin, 
on  nonperfonnanoe  of  such  condition.— Dusen- 
berry  t.  New  York,  W.  &  C.  Traction  Co.  (Sup.) 
420. 

In  an  action  to  enjoin  construction  of  a  street 
railroad  on  account  of  lack  of  required  consent 
by  property  owners,  the  burden  was  on  defend- 
ant to  positively  establish  such  consent.- Du- 
senbertT  t.  New  York,  W.  &  G.  Traction  Co. 
<Sap.)  420. 

Under  Railroad  Law,  S§  S3.  99,  a  street  rail- 
road can  be  enjoined  from  constructing  or  oppr- 
ating  its  road  when  it  has  failed  to  carry  out  the 
conditions  of  ita  franchise  requiring  completion 
within  less  than  three  years,— Dusenberry  t. 
New  York,  W.  &  C  Traction  Co.  (Sup.)  420. 

i  2.    RecnlatloB  aad  opentloH. 

A  city  ordinance  giving  ambulances  the  right 
of  way  held  admissible  to  prove  negligenrB  of  a 
street  railway  in  allowing  its  car  to  collide  with 
an  ambulance.- Buys  v.  Third  Ave.  R.  Co. 
(Snp.)  lis. 

Where  child  ran  upon  a  street-car  track  unex- 
pectedly, and  so  close  to  the  rapidly  approaching 
car  that  the  driver  could  take  no  steps  to  stop 
the  car,  or  to  save  the  child  from  injury,  the 
company  is  not  liable.— Hirschman  v.  Dry  Dock. 
E.  B.  &  B.  R.  Co.  (Sup.)  304. 

Evidence  that  driver  of  street  car  was  arrest- 
ed after  the  accident  Add  prejudicial  error.— 
Sefpp  T.  Dry  Dock,  B.  B.  &  B.  R.  Co.  (Snp.)  409. 


oireei-raiiway  company,  running  a  car  so  ci'i^e 
to  a  van  that  phiintiff,  while  standing  on  the 
mnning  board,  was  injured  by  striking  the  vao, 
heU  guilty  of  negligence. — ^Henderson  t.  Xassau 
Electric  R.  Co.  (Sup.)  090. 

Facts,  In  an  action  for  damages  from  a  colli- 
sion with  a  street  car,  held  not  to  justify  recov- 
ery by  plaintiff. — Reilly  v.  Metropolitan  St.  Ry. 
Co.  (Sup.)  785. 

Evidence  licld  not  to  entitle  plaintiff,  cutting 
in  in  front  of  a  street  car,  to  recover  for  dam- 
ages occasioned  by  a  collision. — Mason  v.  Met- 
ropolitan St.  Ry.  Oo.  (Sup.)  789;  Cornell  v. 
Same,  Id. 

Negligence  cannot  be  predicated  on  defend- 
ant's failure  to  ring  a  gong,  where  plaintiff  testi- 
fies that  he  saw  the  car  approachmg  tw'  which 
he  was  struck.— Anderson  v.  Metropolitan  St. 
Ry.  Co.  (Sup.)  S99. 

Facts  held  to  establish  negligence  on  part  of 
plaintiff,  in  an  action  for  damages  from  being 
struck  by  a  street  car. — Anderson  v.  Metropoli- 
tan St.  Ry.  Co.  (Sup.y  899. 

In  an  action  for  injuries  from  a  collision  with 
defendant's  car,  the  dismissal  of  the  complaint 
at  the  close  of  plaintifFs  testimony  held  error. — 
Warren  v.  Union  Ry.  Co.  (Sup.)  KJOO. 

STREETS. 

See  "Municipal  Corporations,"  |  7. 

SUBMISSION  OF  CONTROVERSY. 

On  suhmisslon  of  controversy  on  agreed  fact.^. 
the  court,  on  appeal,  cannot  draw  inferences  as 
to  the  intended  legal  effect  of  a  contract,  but 
must  construe  it  according  to  its  terms. — Ameri- 
can Box  Mach.  Oo.  V.  Zentgraf  (Snp.)  417. 

SUBSCRIPTIONS. 

To  corporate  stock,  see  "Corpwatlons,"  |  8. 

SUBSTITUTION. 

Of  devisees  or  legatees,  see  "Wills."  {  4. 

SUIT. 

See  "Action." 

SUMMARY  PROCEEDINGS. 

Recovery  of  possession  by  landlord,  see  "Land- 
lord and  Tenant,"  8  7. 

SUMMONS. 

See  "Process." 

SUPPLEMENTARY  PROCEEDINGS. 

See  "Ezecation,"  1 1.  ■ 


I  UUUd. 

Liability  of  employer  for  defecti,  m  "Maiter 
and  Serrant,"  1  o. 


TORTS, 

Of  employ^  aee  "Maater  and  Seirant,"  |  9. 
Of  married  women,  see  "Husband  and  Wife," 
«  2. 

Particular  torts,  see  "Conspiracy,"  f  1 ;  "Negli- 
jence" ;  '•Trespass" ;  "Trover  and  Conver- 
ilon." 

 causing  death,  see  "Death,"  |  1. 


TOWAGE. 

A  Tessel  which  undertakes  tp  tow  other  boats 
mast  see  that  the  tow  is  properly  madp  up.  and 
that  the  lines  are  strong  and  securely  riifiteuod. 
— TSIIey  T.  Beverwyt-k  Towing  Co.  )<.'ity  Ct. 
N.  Y.)  495. 

Ilioiitich  A  steam  tug  employed  to  tow  a  vessel 
into  port  is  not  a  common  carrier,  nor  an  insur- 
er, it  is  Imiind  to  exercise  reasonable  skill  and 
care,  in  everything  relating  to  the  work,  until 
It  Is  dune. — Tilley  v.  Beverwyck  Towing  Co. 
(City  Ct.  N.  Y.)  495. 


TOWNS. 

Se«  "Municipal  Corporationi.** 

i  1.    Flaosl   mmuacemeBt,   pubUn  debt, 
•eonrltles,  and  taKation. 

Under  Laws  1895,  e.  767.  a  notice  of  n  submis- 
sion to  town  electors  of  a  question  as  to  whether 
a  school  teacher  is  to  be  pensioned  must  be  pub- 
lished in  a  newspaper,  it  any  is  printed  in  the 
town.  —  People  v.  Town  Board  of  IMattsburg 
(Sup.)  932. 

A  vote  by  a  town,  under  Laws  1895,  c,  767, 
to  provide  a  teachers'  pension  fund,  on  a  peti- 
tion to  pension  a  particular  teiiciier.  held  invalid. 
— People  V.  Town  Board  of  Plattsburg  (Sup.) 
932. 

I  S.    Claims  ac^nat  towu. 

A  town  board  has  no  authority  to  revive  a 
claim  against  the  town  after  it  has  been  barred 
by  limitationa. — McGrory  t.  Oty  of  New  York 
(Sup.)  689. 


TRADE-MARKS  AND  TRADE-NAMES. 

I  1.   Tltl«,  eoBTeraiices,  and  eoutraeta. 

Evidence  held  to  establish  a  trade-mark,  so  as 
to  entitle  the  owner  to  a  charge  to  that  effect; 
and  hence  submisf^ion  of  its  existence  was  er- 
ror.—Stern  V.  Barrett  Chemical  Co.  (Sup.)-221. 

Assignee  of  a  corporation  held  entitled  to  use 
and  sell  spool  cabinets  which  a  manufacturer  of 
spool  Hilk  had  transferred  to  the  corporation 
without  removing  his  trade-name  therefrom,  and 
a  purchaser  from  him  entitled  to  be  protected  in 
their  use.— Cutter  v.  Gudebrod  Bros.  Co.  (tiup.) 


A  spoul-silk  manufacturer,  who  had  mertK'il 
his  busiurss  into  a  corporation,  giving  it  his 
name,  held  not  entitled  to  enjoin  the  use  of  the 
corporate  name  by  others.— Cutter  t.  Gudebrod 
Bros.  Co.  (Sup.)  225. 

TRANSFER  TAX. 

See  "Taxation,"  |  5. 

TRESPASS. 

Injuries  to  trespassers,  see  "Railroads,"  f  1. 

I  1.    Aota  oonatttntlnc  trcapasa,  and  lia- 
bility therefor. 

As  owner  uf  Hhure  land,  who  contracts  for 
dredging  in  front  of  it.  without  providing  mciins 
of  preventing  deposits  from  spreading  on  the  land 
of  an  adjacent  owner,  Aeft/  as  much  a  trespasst-r 
as  the  contractor,  where  such  deposits  ro  sprejid. 
— Kruisted  v.  Brooklyn  &  R,  B.  R,  Co.  (Sup.i 
674. 

I  2.  Aotlona. 

In  action  to  recover  trebh-  damages  for  ili- 
spoiliiig  trtt's  nndcr  Code  Civ.  Proc.  §|  ItJiiT. 
HHW.  reriiHiil  to  submit  to  jury  issue  as  in 
whether  cnttine  wiis  casual  or  involuntary  hrli\ 
not  erroneijus,— Vnn  Siclen  v.  Jamaica  Klec-tric 
Light  Co.  (Sup.)  210. 

Where  dcfcniinnt  had  an  undivided  half  in- 
terest in  cattle  on  plaintiff's  farm,  on  enterine 
and  taking  tmc-h.Tlf  of  the  cattJe  by  force,  an 
instruction  that  the  minimum  amount  of  dam- 
ages for  the  trespass  was  the  value  of  the  cat- 
tle taken  was  error.- Felts  V.  Collins  (Sup.)  4S2. 

A  defense  to  trespass,  that  complainant  grant- 
ed permission  to  enter  the  premises,  then  refused 
aduiisMion.  and  defendant  entered  despite  the  re- 
fusal. Add  demurrable. — Silberman  v.  New  Am- 
sterdam Gas  Co.  (Sup.)  699. 

A  defense  insufficient  in  bar  is  not  sustain- 
able as  a  partial  defense,  where  it  is  not  plea(k'<l 
as  a  partial  defense.— Silberman  t.  New  Amster- 
dam Gas  Co.  (Sup.)  699. 

TRIAL. 

See  "Continuance":  "New  Trial";  "Refer- 
ence" ;  "Witnesses." 

Of  particular  civil  actions  or  proceedings,  see 
"Negligence,"  \  3 ;  "Replevin,"^  f  2. 

  disputed  claims  against  estate  of  decedent, 

see  "Lxeoutors  and  Administrators,"  |  4. 

Right  to  trial  by  jury,  see  "Jury,"  \  1. 

I  1.    Ifotloe   of   trial   and  prellmlnAry 
prooeedinKS. 

Under  Code  Civ.  Proc.  %  T98,  a  notice  of  trial 
served  by  miiil  does  not  require  double  the  14 
days  ppeoirtod  in  pection  977,  aince  section  7ns 
also  pniviiles  that  such  notices  may  be  served  by 
mail  at  least  16  days  before  the  term. — Germania 
Life  Ins.  Co.  v.  Powell  (Sup.)  942. 

An  objection  that  a  notice  of  trial  was  served 
by  mail  without  sufficient  postage  ia  waived  by 
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acceptiDg  it.— Oemunla  Life  lu.  0>.  t.  Fowdl 

<Sup.)  942. 

When  the  trial  of  a  caee  has  been  entered  Into, 
and  is  discontinaed  to  permit  the  bringing  in  of 
another  party  as  defendant,  it  la  neceBsair  to 
nerve  new  notice  of  trial. — RomanoHkl  t.  Union 
Ry.  Co.  (City  Ct  N.  Y.)  1097. 

A  note  of  Issue  of  fact  or  law  held  sot  filed  In 
coinpliance  with  Code  Civ.  Proc.  J  8162.— Mlno- 
V.  Gatvanotype  EnnaTlng  Co.  (Citf  Ct.  N.  Y.) 
1102. 

S  S.    Dooketfl,  Usta.  Mid  ealemdan. 

Under  Code  Or.  Proc.  |  793,  right  to  prefer- 
ence of  a  canse  held  lost  by  failure  to  serve  no- 
tice of  application  with  notice  of  trial. — Eck- 
hard  v.  Joneg  (Sup.)  257. 

Under  Code  GiT.  Proc.  8  793,  notice  of  wef- 
erence  may  be  aerved  after  notice  of  trial.  If 
within  time  in  which  notice  of  trial  can  be  gtw' 
en.— Gilbert  T.  Finch  (Sttp.)  300. 

The  right  of  preference  opon  the  calendar  liv- 
en by  Code,  §  791,  anbd.  5,  to  executors,  when 
they  are  the  sole  plaintiffs  or  aole  defendants, 
does  not  extend  to  a  case  where  the  same  person 
IB  joined  as  a  party  in  his  individual  capacity, 
as  well  as  in  the  prescribed  capacity.— Abem  t. 
Ahem  (Sup.)  931. 

The  fact  that  there  is  no  tqipositlon  to  a  nntion 
to  place  a  case  on  the  preferred  calendar  is  nof 
BufBcient  reason  for  granting  the  jneferenc^  od- 
less  some  ri^t  or  reason  u  shown  therefor. — 
Ahem  v.  Ahern  (Sup.)  931. 

Code  Civ.  Proc.  g  793.  requiring  notice  of  a  mo- 
tion for  preference  to  be  served  with  the  notice 
of  trial,  does  not  apply  to  motions  for  preference, 
under  special  term  rule  10,  in  actions  to  fore- 
close mortgages.— Oennania  I<ife  Ins.  Co.  t. 
PoweU  (Sop.)  942. 

FaUure  of  plaintiff  to  notice  his  cause  for  the 
first  term  after  Issue  is  not  laches,  defeating  his 
right  to  move  to  place  the  cause  on  the  preferred 
calendar.— Bailey  v.  Miles  (Sup.)  977. 

A  motioD  to  strike  a  case  from  the  calendar, 
became  not  regnlarly  thereon,  made  before  it  is 
reached.  Is  In  time.— Pdndexta  t.  Ghrletui  (City 
Ct.  N.  T.)  111«. 

I  3.   Beeeptlom  of  erldoMee. 

A  moti(m  to'strike  a  witness*  answer,  beeanse 
St  was  Incompetent,  hOd  ^perly  denied.--JoiMS 
T.  New  York  Cent,  ft  H.  B.  K.  Co.  (S«v.)  721. 

lhat  a  witness'  anawer  Is  not  reaponstre  is  an 
objection  that  Ilea onlv  with  the  examlnbgcooD- 
ael.— Jones  v.  New  York  Cent.  &  H.  B.  R.  Co. 

(Sup.)  721. 

I  4.   TkUbb  ease  or  qvestiom  Cmm  Jwy. 

"Where,  at  the  close  of  the  evidence,  connsel 
for  both  parties  request  a  verdict,  the  court  can 
pass  00  any  question  of  tact  presented  by  the 
evidence. —  Nortbam  t.  International  Ina.  Co^ 
(Sup.)  46. 

Bequest  for  direction  of  a  verdict,  without  sab- 
sequent  request  to  go  to  the  jory,  is  a  waiver  of 
the  ngtit  to  go  to  the  jury.— ttanken  t.  Donovan 
(Sup.)  542. 
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Bvidenee  hdd  to  authorize  direction  of  verdict 
for  defendants,  plaintlfh  having  waived  rigbt  to 
go  to  jury.- Banken  v.  Donovan  (Sup.)  542. 

Error  cannot  be  predicated  on  the  refuaal  of 
the  trial  court  to  grant  a  nonsnit,  where  there 
was  evidence  tending  to  establish  plaintiff's  cause 
of  action.— Niland  v.  Geer  (Sup.)  896. 

Though  the  evidence  In  the  first  trial  of  an 
action  for  injuries  tended  to  show  plaintiffs  con- 
tributory negligence,  yet,  she  having  testified  to 
diligence  on  the  second  trial,  it  was  error  for  the 
court  to  dismiss  the  complaint.— Hidcman  t. 
Naaaao  Blectric  B.  Co.  (Sap.)  688. 

The  trial  court  la  not  bound,  by  Code  CIt. 
Proc.  S  1187.  to  receive  the  general  verdict 
where,  after  a  motion  to  direct  a  verdict  has 
been  made,  and  special  fact  questions  submit- 
ted to  the  jury,  they  report  that  they  cannot 
agree  upon  the  questions,  but  have  reached  a 
general  verdict.— McDonald  v.  Metropolitan  St. 
By.  Co.  (Sup.)  817. 

If,  on  the  evidence,  a  verdict  in  favor  of  the 
person  against  whom  Judgment  has  been  ren- 
dered could  not  be  sustained,  a  verdict  against 
him  may  properly  be  directed.— McDcmald  v. 
Metropolitan  St.  By.  Co.  (Sup.)  817. 

Where  both  parties,  at  close  of  case,  moved  for 
direction  of  verdict,  the  court,  if  the  evidence 
so  warrants,  can  direct  judgment  for  defend- 
ant—Schreyer  V.  Jordan  (Sup.)  889. 

A  notion  for  nonsuit  on  the  ground  that  proof 
fails  to  sustain  the  complaint  most  specif  omis- 
sions relied  on.— Boldt  v.  Bpetein  (Olty  Ct  N. 
Y.)  248. 

A  motion  for  nonsuit  or  to  dismiss  a  complaint 
is  properly  denied  where  the  motion  does  not 
point  out  the  defects  in  plaintiff's  case  relied 
on.— flowing  v.  Warner  (City  Ct  N.  Y.)  600. 

i  6.    lastraetlona  to  iiupy. 

Construction  of  a  foreign  statute,  in  connection 
with  expert  testimony,  presents  a  question  for 
the  court.— Bank  nf  China,  Japan  &  the  Straits 
V.  Morse  (Sup.)  268. 

A  refusal  to  charge  on  tile  effect  of  testimoiu'r 
if  found  to  be  true,  was  propw.— Bavin  v.  Subin 
(City  Ct.  N.  Y.)  1104. 

Instructions  having  no  bearing  on  issues  hdd 
^n^rly  refused.- Biahel  v.  Weil  (City  Ct,  N.  Y.) 

I  6.    Waiver  and  eevreetloB  of  IxreK*- 
larlties  a»d  errors. 

Failnre  to  move  to  strike  out  evidmce  of  an 
attorney,  after  it  appeared  that  the  same  was 
privileged,  is' a  waiver  of  any  objection  thereto. 
—Kits  V.  Buckmaster  (Sup.)  64. 

TROVER  AND  CONVERSION. 

I  1.   Aota  oonatltatlnc  ooBToralim,  amd 
UabllltT  therefor. 

Evidence  held  to  show  a  consignment  of  mer- 
chandise, to  be  paid  for  by  the  consignees  at  a 
price  fixed  in  advance  if  disposed  of,  and.  if  not, 
to  be  returned,  and  not  a  fiduciary  relation. 
wUdi  would  make  them  liable  for  a  wnmgfol 


Digitized  by  Google 


1202 


61  NEW  YORK  6UPPLBHENT 
and  9o  New  York  Stute  S»porter. 


coormion  of  the  proceeds  of  soles  thereof.— 
8ton«nan  v.  Van  Vechten  (Sap.)  513. 

Def^ndiint'ti  attachment  affldayit  showing  that 

Eiqicrb*  aeixeH  wat  claimed  by  a  third  persoo. 
fendant  nitl  be  presumed  to  know  that  me  pro- 
ccvdtt  of  a  vie  thereof  included  mch  property; 
and  hence  he  is  liable  In  converdon  therefor.— 
Hill  T.  White  (Sup.)  510. 

S  2.  Astlosa. 

Whether  charge  of  complaint  Is  fraudolent 
cooTeriiion  of  money  of  plaintiff's  intmtnte.  and 
the  proof  shows  that  dcft^ndant  drew  the  money 
from  the  banks  at  the  requeitt  of  plalntlfFR  in- 

tCRtati-,  there  can  be  no  recovery  on  the  ground 
that  flefradiint  did  not  exercise  reaaonable  care 
In  lurninR  the  Hamc  over  to  her. — Kirwin  v.  Ma- 
tone  i^fuik)  844. 

Where-  a  complaint  charges  fraadulent  conver- 
aon  of  money,  defendant  cannot  be  held  Heble, 
•n  tb^  icronnd  that  he  wao  negligent  in  turning 
the  money  over  to  plaintifTs  intpKtate  while  she 
vas  insane, — Kirwin  v.  Malone  (Sup.)  844. 

In  an  action  against  a  mamhal  to  recover 
damages  for  the  seiinre  and  conversioii  of  plain- 
tiff's goods  under  a  writ  directed  against  an- 
•ther,  testimony  of  plaintiff  as  to  whose  pos- 
session the  goods  were  in  when  seized  is  com- 
petent.—Leibman  V.  Abranison  (Sup.)  887. 

TRUSTS. 

Conveyances  In  tmat  for  creditors,  sea  "Assign- 
ments for  Benefit  of  Creditors." 

I  1.    Cmmtlon,  eKlst«uc«4  muA  Tftlidlty. 

An  agreement  between  a  grantor  and  a  grna- 
teehrfd  to  constitute  a  valid  tru!»t  in  favor  of  the 
irrantor  as  to  a  bu^Ius  mentioned  in  the  agree- 
Bient. —Spencer  v.  Richmond  (Sup.)  397. 

Deposit  of  mon^  in  bank  in  unme  of  another, 
with  provteion  that  depusitor  may  withdraw, 
vithont  knowledge  of  former,  held  to  create 
tnvt  for  beneBt  of  person  in  whose  name  de- 
posit was  made.— Martin  t.  Uartiu  (Sup.)  813. 

S  3>   CoBstnictlon  mnd  operatiox. 

Kvidonre  hehl  eufllcient  to  sustain  a  fluding  of 
«  fiiluciary  rchitionNhip  between  the  parties.— 
Rose  V.  Durout  (Sup.)  15. 

A  trust  deed  conveying  all  of  decedent's  proir- 
rrtj-  affects  only  such  propertjr  as  was  owned  by 
ftim  at  .the  time  of  its  execution.— In  re  Backus' 
Will  (Sur.)  1070. 

I  3.   Appointment,     qanUfl«Btl0n«  nnd 
t«nnr«  of  trastoa. 

A  trustee  may  l)e  removed,  merely  because  of 
il  feeling  hetweeu  himself  and  the  cestui  que 
trust,  though  he  is  guilty  of  no  mismanagement 
•r  nusconduct.— Dishrow  t.  Disbrow  (Sup.)  014. 

t  4.  Kumgexient  and  disposal  of  trast 

proportr. 

Rfl-titteation  by  cestui  que  trnst  of  inrestment 
srade  by  tnistee  must  not  only  be  eleorly  proved, 
ftitf  ft  mnst  appear  that  it  wan  made  with  full 
ImywEedge  of  cestui  que  trust  of  all  material 
brts,  and  that  he  was  fully  apprised  of  their  ef- 
fect and  ol  bis  rights.— In  re  Harmon's  Estate 
«Sup.)  50;  Keed  v.  Stereos,  Id. 


Trustee  has  no  antboTity  to  make  fttovy 

inveetments,  of  a  speculative  nattire,  of  i"-' 
funds  iu  lands  outstde  the  rtate. — In  re  H-- 
mon's  Estate  (Sup.)  50;  Reed  t.  Stevens.  1 

Taking  of  a  mortgage  for  the  beocfit  >if  - 
tui  que  trust,  and  a  sulHiequent  assifcnmen'.  • 
proper  exercise  of  the  tnistee's  power*^— Wi-- 
bum  T.  Benedirt  (Snp.)  387. 

Surchnrging  of  the  accounts  of  n  trustee  i" 
the  cost  of  reiMiirs  in  exc-ess  of  the  cost  -if 
liar  repairs  by  other  persons        error. — Eh-'r 
V.  Disbrow  (Sup.)  014. 

Evidence  htld  snfUcieut  to  sImw  that  ■  tni>-  - 
should  be  credited  by  the  cost  of  r^iairs  nu  :- 
him,  without  detailed  evidence  of  the  □anm-  . 
the  repairs.— Disbrow  v.  Disbrow  (Sap.) 

That  a  cestui  que  trnst  objected  to  repairs  - 
not  to  entitle  hhn  to  have  die  trustee's  avc-- 
surcharged  with  the  amonnt  paid  tberefor.— 

brow  V.  Disbrow  (Sap.)  614. 

Surdiarging  of  the  accoonta  of  a  tmstee  w.-- 

EDaities  Incurred  by  failure  to  pay  taxee  proB! - 
MM  error,  where  the  cestui  que  trast  had  »■ 
e  funds  available  for  prompt  paynxm.— 
teow  V.  Disbrow  (Sup.)  614. 

Trusts  under  a  will  AW//  not  eotitled  to 
in  the  increase  in  value  of  the  prlnnpa)  bef- 
are  set  apart— In  re  Irwin  s  Estate  iSnr 

8  S.   Aeaonnttnc  nad  nnmjnih— tl—  sf 
trnatee. 

Where  execntor,  acting  alao  as  tnutee;  - 
railroad  bonds  belonging  to  estate  at  a  premiu 

and  mingles  proceeds  of  sale  with  his  Indiviili.. 
funds,  he  Is  chargeable  with  entire  proce«tl» 
sale,  and  with  interest  thereon  from  date  of  -il- 
—In  re  Harmon's  Estate  (Siq^)  50;  Reed  t.  S:- 
veus.  Id. 

Executor,  acting  as  trustee,  who  had  encraat-^- 
ed  on  principal  in  making  payments  to  m-^' 
pue  trust,  bis  daughter,  htid  not  entitled  to  «.'?•■> 
it  for  amount  overpaid.— In  re  Harmon's  E^a' 
(Sup.)  60;  Reed  v.  Stereos.  Id. 

Refusal  to  compel  an  acconntinr  of  tn-' 
fnnds,  where  plalntHf  did  not  show  that  all  >  - 

any  certain  part  of  ftmd  in  regard  to  whi-- 
accounting  was  sought  was  trust  fond?.  «a- 
not  error.  —  Woodbndge  v.  First  Nat.  BjlL 
(Sup.)  258. 

A  trustee  under  a  deed  to  take  care  of  r-r 
estate  is  entitled  to  only  sudi  compenaatioc  d.-  • 
allowed  to  executors,  in  the  absence  of  any  |  r  - 
visions  in  the  deed  regulating  the  compensatlM-  - 
Disbrow  v.  Disbrow  (Sup.)  614. 

Surcharging  of  the  accounts  of  a  trustee 
the  amount  of  premiums  luud  for  inaarance  *. 
the  property  in  excesa  of  its  salable  value  A- 
error.— Disbrow  v.  Dishrow  (Sup.)  614:. 

Where  beneficiary  died  before  trust  wa<>  furs  - 
ed,  commissions  onght  not  to  be  aMoyred  ti* 
trustees.— In  re  Irwin's  Batate  (Sur.)  23S. 

Trusts  under  a  will  should  not  bear  their  i  r. 
rata  expenses  of  the  principal  estate,  iocur:-  . 
before  they  were  set  apart.— In  re  Iirrin's  K- 
tate  (Snr.)  238. 
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e.     EatebUihment  «md  emforeememt  ot 

trust. 

Whero  an  agreement  as  to  a  aurplua  consti- 
ites  a  Tnlid  trust  as  to  such  surplus,  the  pay- 
i<»ut  of  such  surplus  to  the  hopbnnd  of  the  cea- 
li  quo  trufJt.  having  knowledRe  of  such  trust. 
i>es  not  deprive  judgment  debtors  of  the  cestui 
uo  trust  of  their  risht  to  reach  «me.— Spencer 
.  Richmond  (Sup.)  397. 

UNDISCLOSED  AGENCY. 

ee  "Principal  and  Agent,"  I  2. 

UNDUE  INFLUENCE. 

'rocuring  making  of  will,  see  "Wills,"  8  2. 

UNITED  STATES. 

>ee  "United  States  Marshals." 
ndlaDB,  see  "Indians." 

UNITED  STATES  MARSHALS. 

A  United  States  marshal  held  liable  for  depre- 
:iation  in  value  of  propwty  in  hiw  hands  under 
ittiicbnient.  where  one  to  his  ui%ligrn<«.— Park 
r.  Hayden  (Snp.)  264. 

A  complaint  in  an  action  aguinet  a  United 
Statos  marshal  to  recover  for  depreciation  of 
property  in  his  hands  under  attachment,  due 
to  his  nesligence.  hdd  not  defective.— Park  v. 
Hayden  (Sup.)  264. 

USAGES. 

Bee  "Customs  and  Usages." 

VACATION. 

Of  attachment,  see  "Attachment,"  S  d- 
Of  judgment,  see  '  Judgment,"  S  4. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Purchasers  at  tax  sale,  see  "Taxation,"  li  4. 
Specific  performance  oC  contract,  see  "Specific 
Performance." 

§   1.  ModlfloKtiM  or  reaelMloB  of  eon- 
trMt. 

Unintentional  error  in  a  chain  of  lille,  referring 
to  and  intending  to  convey  the  same  premiHies, 
Aetd  to  furnish  no  grounds  for  dcfetidaut's  refus- 
al to  perform  the  contract  to  purchn^<e  the  prem- 
iaefl.— McAdam      Farrell  (Sap.)  234. 

{  2.   Performaaeo  of  oostraet* 

A  purchaser  of  real  estate  csnnot  refuse  to 
perform  his  contract  on  the  ground  that  the  in- 
terest of  an  heir  of  a  former  owner  who  died  in- 
testate is  still  outstanding,  where  the  vendor's  ti- 
tle is  good  by  adverse  possession.- Kahn  v. 
Mount  (Sup.)  358. 

A  purchaser  of  real  estate  cannot  refuse  to 
perform  his  contract  on  the  ground  that  the 
prcmiBcs  are  locnmbered  hy  an  agreement  the 


covenants  of  which  are  not  binding  <Hi  the  land. 

— Knhn  v.  Mount  (Sup.)  35S. 

I  3.    Rlchts  and  liabilities  of  parties. 

Where  hy  lapse  of  time  the  lien  of  a  judg- 
ment upon  a  judgment  debtor's  land  has  ceased, 
and  no  conveyance  or  deed,  upon  execution  sale 
thereof,  executed  by  the  sheriff,  has  been  re- 
corded as  required  by  statute,  and  the  judgment 
debtor  executes  a  valid  conreyance  to  a  third 
person,  who  received  it  for  a  valuable  consid- 
eration and  without  notice  of  any  other  convey- 
ince,  and  duly  recorded  his  deed  as  required  b^ 
law,  such  third  i>erson  would  acquire  a  good  ti- 
tle thereto.— iJaridson  v.  Crooks  (Sup.)  302. 

The  record  of  a  sheriff's  certificate  of  saJe  is 
no  notice  to  a  subsequent  grantee  of  the  sale  by 
the  sheriff,  and  is  therefore  no  cloud  upon  the 
title  of  the  property.— Davidson  v.  Crooks  (Snp.) 
362. 

A  purchaser  of  realty  is  chargeable  with  the 
constructive  notice  which  the  law  imputes  to 
the  records,  and  not  with  ererytbing  he  might 
learn  from  an  examination  of  all  bapers  con- 
nected with  the  title.— Potter  v.  Sachs  (SiH).) 
426. 

Agreement  to  maintain  fences  along  a  railroad, 
in  consideration  of  an  agreement  to  convey  the 
land  occupied  by  the  road,  hrbl  a  tovenant  nm- 
ning  with  the  land,  fiuthorlziog  conveyance  on 
performance  by  railroad  compnny. — Davenpcnrt 
V.  New  Jersey  &  N.  Y.  R.  Co.  (Sup.)  1040. 

I  4.   Remedies  of  parohaaer. 

A  vendor  may  show  title  by  adverse  posses- 
sion on  the  trial  of  vendee's  action  to  recover 
money  paid  after  rescission  for  defective  title, 
though  he  had  jiot  previously  acquainted  the 
vendee  with  the  fucts  constituting  his  adverse 
claim.— Kahn  v.  Mount  (Sup.)  358. 

VENUE. 

I  1.    Ifatnre  or  snbieot  of  action. 

An  action  against  a  landlord  for  entering  the 
demised  property  and  muking  alterations  is  with- 
in Code  Civ.  Proc.  i  882,  requiring  actions  af- 
fecting a  "right"  in  realty  to  be  tried  where  the 
realty  is  situated.- Rothlein  r.  Hewitt  (Sap.)  97. 

I  X.    Ohanse  of  Tenne  or  place  of  trial. 

Under  Code  Civ.  Proc.  3  882,  where  an  action 
is  brought  to  set  aside  a  fraudulent  assignment 
and  conveyance  of  land  situated  in  another  coun- 
ty,  a  change  of  venue  will  be  awarded  to  the 
county  where  the  land  lies. — Iron  Nat.  Bank  v. 
Dolge  (Sup.)  680. 

AtHiltivit  of  merits  hrld  unnecessary  to  change 
the  pluce  of  trial  of  an  action  as  to  interest  in 
land  to  county  where  land  was  situated. — Iron 
Xat.  Bank  V.  Dolge  (Sup.)  680. 

All  parties  to  an  action  are  concluded  tor  the 
decision  of  a  motion  for  change  of  venue,  where 
they  have  notice  thereof.— Iron  Nat.  Bank  t. 
Dolge  (Sup.)  680. 

VERDICT. 

Directing  verdict  In  dvil  actionS)  see  "Trial," 
S  4. 

Review  on  appeal,  see  "Appeal,"  {  17. 
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VICE  PRINCIPALS. 

8m  "MMter  and  Serrant."  f  & 

VILLAGES. 

See  "Municipal  Oonwrations." 

VOTERS. 

See  '^lectiooa.'* 

WAGES. 

See  "Master  and  Servant."  f  2. 

WAIVER. 

See  "EstoppeL" 

Of  ol^ectioni,  tee  "Trial,**  f  & 

WAR. 

Declaration  of  war  does  not  disstdTe  a  aUjf- 
ting  contract  between  domestic  p<xta.— Orave* 

T.  Miami  S.  S.  Co.  (Sap.)  IIS. 

Volnntarr  diapoeition  of  TeaselH  to  the  gov^ra- 
ment  in  time  of  war  doea  not  dissdve  a  ship- 
ninr  contract  of  the  owner.— Gravea  t.  Miami 
BTB.  Co.  (Sop.)  116. 

WARRANT. 

For  attachment,  aaa  *'Attachment,**  f  3. 

WARRANTY. 

On  Bale  of  goods,  aee  ''Sales,"  ||  6,  7. 

WATERS  AND  WATER  COURSES. 

I  1.    Snbterraneaa  and  pereolatiBK  wa- 
tara* 

Hie  dtr  of  New  Yorli  enjoined  from  operat- 
ing its  pampe,  which  caused  the  dirersiaii  of  per- 
coTating  waters  under  plaiDtiGTs  land,  and  lis- 
hie  for  the  damage  ^aintiff  had  surtained  b; 
reason  of  snch  diverrion.— Forbell  t.  City  of  New 
Toric  (Sop.)  lOOS. 

WAYS. 

Private  rigfati  at  war,  aee  "Easementa.** 

WILLS. 

See  "Descent  and  Distribution";  ^''Ezecntors 

and  Administrators." 
Charitable  bequests  and  devises,  see  "Charities." 
Construction    and   execution    of   tmsts,  see 

"Traste." 

Restrictions  on  perpetuities,  aee  "Perpetaitiea." 


at  the  time  of  her  death,  and  for  some  moDib?^ 
prior  thereto,  will  not  affect  the  validity  of  ht^r 
will  made  two  rears  before,  when  there  is  no  f 
idence  that  snch  a  condition  existed  when  the 
will  waa  made.— In  re  Klng'a  Will  (Sur.)  238. 

Evidence  of  conduct  of  testatrix  ield  insuffi- 
cient to  rebut  presumption  of  sanity. — ^In  re- 
Dwyer's  Will  (Sur.)  9(B. 

Evidence  held  to  nhow  that  testatrix  was  of 
sound  mind  st  the  time  she  executed  a  will. — 
In  re  Dwyer's  WiU  (Sur.)  903. 

A  will  will  not  be  set  aside  on  the  sole  testi- 
mony of  an  expert  that  he  would  not  regard  on«? 
under  certain  conditions  mentally  incajiabie  of 
mailing  a  will,  when  the  deceased  was  not  sub- 
ject to  such  conditions.— In  re  Connor's  Will 
(Sor.)  910. 

1  2.   Reqnisitea  and  Talldlty. 

A  lost  will  was  sought  to  be  proved  by  the 
witnesses,  who  testified  that  an  unsigned  paper 
was  signed  by  them  and  then  signed  by  decedent 
Id  presence  of  one  of  them,  add,  that  it  was 
executed,  so  as  to  be  entitled  to  prolmte,  under  2 
Rev.  St.  pL  63,  S  40.— In  re  Pordy's  Will  (Sap.) 
430. 

Evidence  held  insufficient  to  show  that  a  bene- 
ficiary exercised  undue  influence  over  testatrix. 
-In  re  Dwyer's  Will  (Sur.)  903. 

Fscts  held  not  to  show  undue  influence  suflS- 
cient  to  warrant  denial  of  probate  Of  a  will. — In 
re  Westerman's  Will  (Sur.)  1065. 

Under  Rev.  St.  pt.  2,  c.  6,  tit  1,  art  3,  S  42.  a 
will  is  not  revoliea  by  a  trust  deed  providing  for 
its  revocation,  where  the  deed  is  not  exeouteil 
with  the  same  formslities  with  which  the  will 
itself  was  required  by  law  to  be  executed. — In  re 
Backus'  WIU  (Sur.)  1070. 

Rev.  St.  pt.  2,  c.  6,  tit.  1,  art  8,  H  47.  48,  do 
not  refer  to  the  revocation  of  wills,  but  only  to 
the  revocation  of  devises  and  bequests  contained 
in  wills.— In  re  Backus'  WiU  (Sur.)  1070. 

fi  3.    Probata,  eatabllshmaat,  and  auvl- 

ment. 

A  htuband  under  no  legal  disability  may  sue, 
under  Code  Civ.  Proc  1  2653a,  to  set  aside  his 
wife's  will  for  andne  InflaeDce,  etc.— Wells  v. 
Betts  (Sup.)  231. 

Code  Civ.  Proc.  S  2653a,  providing  for  suits 
to  contest  wills  probated  within  two  years  prior 
to  the  passage  of  the  section,  Ktid  to  apply  to 
wills  probated  after  the  section  waa  passed. — 

Wells  V.  BetU  (Sop.)  231. 

The  probate  of  a  lost  will  refused,  under  Code' 
Civ.  Proc.  S  1866.  where  one  of  witnesses  swore 
that  decedent  devised  all  his  estate  to  his  moth- 
er and  to  her  heirs,  and  one  that  devise  was  to 
her  heirs.— In  re  Purdy's  Will  (Sup.)  430. 

Where  a  contest  over  the-probate  of  a  will  ul- 
timately turned  on  its  correct  construction,  the 
surrogate  had  power  to  allow  costs  to  the  onsoc- 
cessful  party,  under  Code  Civ.  Proc.  I  2S&1. — In. 
re  Bogart's  Will  (Sup.)  671. 

Where  a  party  to  a  contest  of  a  will  did  not 
oppose  the  awarding  of  costs  to  contestants  in 
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the  snrrogBte's  coart  bis  motion  for  resettle- 
ment  of  costs  shonld  be  denied.— In  re  Bogarf  ■ 
Will  (Sup.)  671. 

Will  contested  on  grouads  of  andne  influence 
Aflif  not  so  nnnatoriu  as  to  throw  burden  of 
proof  upon  proponent.— In  re  King's  Will  (Sur.) 
■iSS. 

MateriBl  alterations  in  will,  made  by  erasing 
with  chemical  and  writing  in  words,  where  no 
btatenaent  is  contained  in  will  that  they  were 
made  before  execution,  throws  burden  of  show- 
ing they  were  made  before  execution  on  pro* 
ponent.— In  re  Dwyer's  Will  (Sur.)  908. 

{  4.  OoBstrnotioBu 

The  language  of  a  devise  in  a  will  AeW  to 
show  an  intention  by  tiie  testator  Out  if,  at  his 
death,  any  of  the  devisees  were  dead,  the  iasne  of 
such  derisee  or  derteees  should  become  substi- 
tuted therefor.— Lyons  t.  Weeks  (Sup.)  441. 

Where  property  is  given  to  trustees  for  the 
beuefit  of  a  person  during  life,  and  npon  the 
death  of  such  beneficiary  to  others,  the  remain- 
der-men take  a  vested  remainder  in  fee,  which  is 
not  defeated  by  the  death  of  such  remainder- 
men during  the  life  of  the  beneficiary.— Lyons  v. 
Weeks  (Sup.)  441. 

A  son,  admitting  the  TBlidity  of  his  father's 
will  as  to  his  mother's  Iffe  estate,  and  not  inter- 
ested in  a  trust  created  tfaet«in,  Md  not  entitled, 
as  heir  at  law,  to  sue  in  equity  to  have  the 
will  construed,  and  the  trust  declared  void,  and 
an  intestacy  after  the  death  of  his  mother  ad- 
judged.—Kalish  V.  Kalish  (Sup.)  448. 

A  son  cannot  maintain  an  action  In  equity  to 
have  his  father's  will  construed,  and  a  trust 
therein  created  declared  invalid,  where  he  has 
no  present  interest,  either  as  next  of  kin  or  as 
Icgatee.-Kaliah  t.  Kalish  (Sup.)  448. 

Code  Civ.  Proc.  S  1866,  held  not  to  authorise 
a  son  to  maintain,  as  heir  at  law,  an  action  in 
equity  to  have  his  father's  will  construed,  and  a 
trust  therein  created  declared  roid.— Kalish  v. 
Kalish  (Sup.)  448. 

Provi^ons  of  a  wHI  construed,  and  Md  to  pro- 
vide that  surviving  sisters  of  deceased  legatee 
should  take  her  share,  independent  of  children 
of  other  brotfaera  and  slaters  previoualy  deceased. 
—In  re  McCahill  (Sur.)  1071. 

i  5.   Blchts  and  ll«blUti«B  of  devtsees 
aad  I«Bat«M. 

A  legacy,  failing  to  vest  in  the  legatee  because 
of  her  death,  held  to  pass  to  the  legatee's  issue, 
under  2  Bev.  St  p.  66,  S  52.— In  re  Hafner  (Sup.) 
r>65. 

WITNESSES. 

See  "Evidence." 

I  1.  Competeaey. 

Whether  relation  of  attorney  and  client  exists, 
BO  as  to  prevent  the  attorney  from  tettltylng  to 
conversations.  Is  a  question  for  the  CO  tut. — 
Kitz  T.  Buckmaater  (Sup.)  64. 


Code  av.  Proc.  |  835,  prohlUting  the  disclo- 
Bore  of  confidential  communications  Between  at- 
torney and  client,  does  not  prerent  an  attorney 
from  testifying  to  conyersations  and  adrioe  giv- 
en to  a  person  not  his  elientr— Eiti  t.  Buckmaa- 
ter (Sup.)  64. 

Defendant,  in  an  action  for  wrongfully  caus- 
ing decedent's  death,  held  prohibited  from  testi- 
fying concerning  the  transaction,  including  con- 
versations with  deceased  at  the  time,  by  Code 
Civ.  Proc.  {  829.— Abelein  v.  Porter  (Sup.)  144. 

Refusal  to  permit  defendant  to  testify  when  he 
had  discovered  that  a  deceased  bolder  of  a  mort- 
gage bad  failed  to  Indorse  a  payment  was  proper, 
as  calling  for  evidence  oonceraing  a  transaction 
with  a  decea«ed  person.  —  Rowley  v.  Parsons 
(Sup.)  892. 

Under  Code,  S  836,  providing  for  a  waiver  of 
the  privileges  of  a  profesBional  witness,  a  waiv- 
er by  plaintiff  was  sufficient  where  the  action 
was  for  Injuries  to  his  minor  son.— Corey  v.  Bol- 
ton (City  Ct.  N.  T.)  917. 

1  8.    Exmmln&tlon.  ^ 

The  form  of  a  question  on  the  cross-er^mina- 
tion  of  a  witness  in  an  action  for  personal  in- 
juries held  not  erroneous. — Barrett  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Sup.)  9. 

A  question,  on  cross-examination,  as  to  the 
witness*  pecuniair  interest  in  the  action,  is  ad- 
missible.—Sisainch  V.  Bernhardt  (Sup.)  107. 

Tt  is  within  the  discretion  of  the  court  whether 
defendant  should  be  permitted  to  cross-examine 
plaintlETs  witness  npon  the  whole  case  before 
the  plaintiff  has  rested.  —  Nally  v.  Hitchcock 
(Sup.T  062. 

I  3.    CredibiUty,  imp««alimeiit,  oontra- 
diotlom,  and  oonoboratloB. 

Testimony  of  adverse  witness  on  cross-examina- 
tion held  not  to  conclude  par^  calling  him.— 
Mueller  v.  Tenth  &  Twenty-Tbttd  St  Ferry  Ca 
(Sup.)  986. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  aw  "Mechanlci* 

Liens." 

A  servant  held  entitled  to  an  ordinary  judg- 
ment for  wages,  though  he  brought  action  un- 
der Buffalo  &ty  C9iBrter,  as  amended  by  Laws 
1898,  c.  101,  but  failed  to  state  a  cause  of  ac- 
tion entitling  him  to  the  special  relief  provided 
thereby.— Wah  Eee  r.  Young  (Sup.)  8M. 

WRITS. 

Particular  writa,  aee  "Bzecation" ;  "Maadar 
mua." 

YEAR. 

Agreements  not  to  be  performed  within  one 

year,  see  "Frauds,  Statute  of,"  |  2. 
Estates  for  years,  aee  "Landlord  and  Tutant.** 


Digitized  by  Google 


Digitized  by 


Google 


* 


Digitized  by 


Google 


TABLES  OF  NEW  YORK  SUPPLEMENT  CASES 

APPEARING  IN  OTHER  REPORTS. 


jrOU  41,  AFFELIiATE  DIVISION  BEFOBTS. 


Page 

Adams  t.  Nasaan  Electric  R.  Go.  (58  N.  Y. 

S.  543)  '334 

Ahrens  v.  Jloadinger  (58  N.  Y.  S.  497)  355 

American  Lucol  Co.  v.  Ijowe  (58  N.  Y.  S. 

087)    500 

Arena  Athletic  Club  T.  McPartland  (58  N. 

Y.  S.  477)   352 

Asbestos  Puip  Co.  v.  Gardner  (53  N.  Y.  S. 

1136)   624 

BadBer  v.  Celler  (58  N.  Y.  S.  653)   5»9 

Balfoort     New  York  Cent.  &  H.  R.  R.  Co. 

(58  N.  Y.  S.  113(J)  617 

Kanedetto  t.  Banker  (58  N.  Y.  S.  1136). . .  825 

Kateraan  v.  Auatin  (58  N.  Y.  8.  1136)   623 

Bea.  h  v.  McGoveni       N.  Y.  S.  493).   381 

llcc-ker  V.  Syracuse  Rapid  Transit  By.  Co. 

(58  N.  Y.  S.  1136)  625 

Beebe  T.  Nassau  Show  Case  Co.  (58  N.  7. 

S.  769)  ;  456 

iif-n  V.  Miller  (58  N.  Y.  S.  1136)   616 

Bibbey  V.  Colling  (58  N.  Y.  S.  1138)  616 

Biel  V.  Rochester  Carting  Co.  (58  N.  Y.  S. 

1136)    624 

Bigelow  V.  Niagara  River  Brewing  Co.  (In 

re  Busch  Brewing  Co..  58  N.  Y.  S.  812). .  204 

Rini  V.  Smith  (50  N.  Y.  S.  1098)   631 

Birrell  v.  New  York  &  H.  B.  Co.  (58  N.  Y. 

S.  650)  

Blanck  v.  Nelson  (59  N.  Y.  S.  1098)  

Boland  v.  Cook  (58  N.  Y.  S.  1137)  

Brown  v.  Britton  (58  N.  Y.  S.  353)  

Brown  v.  Harmon  (58  N.  Y.  S.  1137)  

Brown  T.  Persons  (58  N.  Y,  8.  1137)  

Buffalo  Creek  R.  Co.  t.  Cfollins  (58  N.  T. 

8.  65)  •  

Bull  V.  Case  (58  N.  Y.  8.  774)  

Burleigh  t.  Shepard  &  Morse  Lumber  Co. 

(58  N.  Y.  S.  1137)  

Burlew  v.  Hunter  (58  N.  Y.  S.  453)  

Burnham  t.  Raymond  (58  N.  Y.  S.  1137). . 
Busch  BrevinK  Co.,  Matter  of  (58  N.  T.  S. 

812)   

Butler  T.  Butler  (58  N.  T.  S.  1094)  

Calladine  v.  City  of  Niagara  Falls  (68  N. 

Y.  S.  1137)  

Cameron  v.  Nash  (58  N.  Y.  S.  643)  

Campbell  t.  Joseph  H.  Bauland  Oo.  (58  N. 

y  S  984) 

Caril  T.  Doty  (SSNJ  Y/sriiS'O^^l^^^IX! 
61N.T.S. 


506 
632 
624 
57 
623 
625 

8 
891 

617 
148 
625 

204 
477 


623 
ti32 

474 
617 


Pkg* 

Carney,  Matter  of  (58  N.  Y.  S.  1137)  617 

Carrie  v.  Davis  (58  N.  Y.  S.  820)   530 

Carson  v.  Crawford  (58  N.  Y.  S.  1137)  617 

Chapman  v.  New  York  Cent  &  H.  B.  R. 

Co.  (58  N.  Y.  S.  728)   618 

Chicago  Lumbering  Co.  of  Michigan  v. 

Hartman  (58  N.  Y.  8.  1137)   624 

Chicago  &  E.  I.  B.  Co.  v.  Central  Trust  Co. 

of  New  York  (58  N.  Y.  S.  809)   495 

City  of  New  York,  Matter  of  (58  N.  Y.  S. 

736)    586 

City  of  New  York  v.  East  Bay  Land  &  Im- 
provement Co.  (M  N.  Y.  S.  724).   567 

City  of  Niagara  Falls  t.  New  York  Cent 

&  H.  B.  R.  Co.  (58  N.  Y.  S.  619)   93 

Clark  V.  Village  of  Batavia  (58  N.  T.  8. 

1138)    624 

Coheleacb  r.  Gaily  (59  N.  Y.  S.  1100)  6S2 

Colebrook,  Matter  of  (58  N.  Y.  S.  1138). . .  625 
Comesky  v.  Postal  Tel.  Cable  Co.  (58  N.  Y. 

S.  467)   245 

Conklin  V.  McCauley  (58  N.  Y.  S.  879)  452 

Cook  v.  Gordon  (58  N.  Y.  S.  1138)   024 

Coon  V.  Coon  (58  N.  Y.  S.  1138)   617 

Corbett  v.  Clason  (59  N.  Y.  S.  1101)  631 

Cornell  v.  Village  of  Baidwinsville  (58  N. 

Y.  S.  1138)   625 

Cornell  Steamboat  Co.,  People  ex  rel.,  v. 

Dederick  (58  N.  Y.  S.  1146)   617 

Crane,  People  ex  reL,  v.  Chandler  (58  N. 

Y.  S.  794).   178 

Davis  V.  Marvine  (61  N.  Y.  S.  1135)  617 

Dayton.  Matter  of  (59  N.  Y.  S.  1101)  632 

Delafield  v.  Village  of  Westfield  (58  N.  T. 

S.  277)   24 

Denike     Towns  (58  N.  Y.  S.  931)   625 

Deutermann  v.  Pollock  (59  N.  Y.  8. 1101). .  631 

Deverell  v.  Bauer  (58  N.  Y.  S.  413)   53 

De  Vito  V.  PresB  Pub.  Co.  (59  N.  Y.  S. 

1102)    632 

Devlin  v.  Hinman  (59  N.  Y.  8.  1102)   682 

Dolgeville  Electric  Light  &  Power  Co.,  Mat- 
ter of  (58  N^Y.  S.  1139)   624 

Dougherty  v.  fong  (58  N.  Y.  S.  67)   1 

Douglass  V.  Northern  Cent  By.  Co.  (58  N. 

Y.  S.  73)   615 

Downea  v.  Blmira  Bridge  Co.  (58  N.  Y.  8. 

628)    839 

Dn  BoU  T.  Oity  of  New  York  (59  N.  Z.  S. 
1102)    632 


0207) 


Digitized  by 


Goo 


Dan  T.  Hnnt  (68  N.  T.  8.  742)   581 

Dygert  T.  Forscb«t  (58  N.  Y.  S.  1140)  628 

Eftst  Sid«  Sav.  Bsnk  of  Rochester  v.  Mc- 

I'herMn  m  N.  Y.  S.  1140)  624 

Ellixon  V.  Sun  Printias  &  PubliehiDg  Ass'ii 

(.">!»  N.  Y.  S.  970)   594 

Eniierant  IndastriBl  Sav.  Bank  v.  Regan 

i5H  X.  Y.  S.  683)   523 

EiiKlund  V.  Morning  Joarnal  Aaa'n  (09  X. 

V.  S.  1102)   631 

E.  SHcU'iiIxt;:.  StieM  &  Co.,  People  ex  rel., 

T.  Feitner  (58  .V  Y.  8.  713j  571 

Ferris"  Estatp.  Maltpr  of  (59  N.  Y.  S.  1102)  631 
Fisher  v.  City  of  Mount  Vernon  (58  N.  Y. 

S.  409)   298 

Flsk  V.  Ilarria  (58  N.  Y.  S.  3140)   623 

Fla<  k  V.  Nassau  Electric  K.  Co.  (58  N.  Y. 

S.  H:ii))   399 

Flatli  V.  Nassau  Elet-tric  R.  Co.  (59  N.  Y. 

S.  IKM)   632 

FletLlitT  Y.  Jai'ob  Dold  Packing  Go.  (58  N. 

Y.  S.  iil2|   30 

Flour  City  Nat.  Bank  of  Rochester  Pfaff 

(58  N.  Y.  S.  Ii40(   625 

Fofir^an  v.  ColRan  l58  X.  Y.  8.  1140)   62o 

Fowler  V.  Buffalo  Furnace  Co.  (58  N.  T.  8. 

22,1)    84 

Fowler  v.  Marcus  (.58  N.  Y.  S.  mi)  425 

Fox  v.  International  Hotel  Co.  (.">8  X.  Y.  S. 

441)    140 

Friendiv  v.  Eisner  (58  X.  Y.  S.  1141)  625 

Frohle  v.  Brooklyn  Ileighta  H.  Co.  (58  X. 

Y.  S.  5(il)   844 

Fuller  y.  Cole  (38  N.  Y.  S.  741)   &20 

Gans  y.  M<  Gowan  (.58  N.  Y.  S.  f>51)   461 

Oarby  v.  Bennett  (5,0  X.  Y.  S.  1104)   631 

Gardner  V.  Dutcher  (.59  X.  Y.  S.  1104)   631 

Gates  V.  Bowers  (58  X.  Y.  S.  287)   612 

Gorninn  American  Bank  of  Rochester  v. 

Kith  (.58  X.  Y.  S.  1141)   623 

Gibbons.  People  ei  rel.,  v.  Coler  (58  N.  Y. 

S.  !)S.S|  463 

Gillespie  V.  Lidgerwood  Mfg.  Co.  (61  N.  Y. 

S.  1137)    630 

Gouiden  v.  Gillen  (58  \.  Y.  S.  4.58)  .102 

Govers  v.  Ilofstatter  (.58  X.  T.  S.  550)  384 

Graves  y.  Freeman  (.58  X.  Y.  S.  1141)  624 

Green  v.  Pratt  (58  X.  Y.  S.  1141)  fi25 

Griffin  V.  Brown  (58  X.  Y.  S.  1141)   *i23 

Guilfojie  y.  Seenian  (58  X.  Y.  S.  668)  516 

Guntzer  y.  Yonkers  R.  Co.  (59  X.  Y.  S. 

1105)    632 

Haag  V.  Olty  of  Mt.  Vernon  (58  X.  Y.  S. 

581)  :   366 

Haggart  v.  Myers  (58  N.  Y.  S.  1141)  617 

Hagmayer  y.  Alien  (38  X.  Y.  B.  684)   487 

Hannon  v.  Hartford  Fire  Ina.  Co.  (58  N.  Y. 

S.  549)   226 

Harney  y.  Provident  Sav.  Life  Assur.  Soc. 

(58  X.  Y.  S.  822)   410 

Harney  v.  Provident  Say.  Life  Assur.  Soc. 

(50  X.  Y.  S.  ll(Ki)   631 

Harney  v.  Provident  Say.  Life  Aasur,  Soc. 

iKt  X.  Y.  S.  1100)   632 

HiirriKan  y.  Golden  (58  N.  Y.  R.  720)   423 

llarritMu  y.  Sperber  (58  N.  Y.  S.  1142). ...  623 
Healey  v.  CarlsoD  (59  N.  Y.  S.  1106) ......  681 


Heller,  Matter  of  (58  N.  T.  8.  695)   885 

Hemmert,  People  ex  reL,     fork  (!^  N.  Y. 

S.  401)  7.   805 

Hemmert.  People  ex  rel.,  y.  York  (59  X.  Y. 

8.  1113)   631 

Hennessy  y.  Mahl  (58  N.  Y.  8.  1142)   63U 

Hermann-Graeff  y.  Wormaer  (59  X.  Y.  S. 

1105)   :  682 

Heaa  v,  JohnwHi  (58  X.  Y.  S.  983)   46o 

Hewett  v.  Town  of  Thnrman  (58  N.  Y.  S. 

83)    6 

Hickman  v.  Xassau  Electric  R.  Co.  (58  X. 

Y.  S.  838)   629 

Hinman  v.  Devlin  (58  X.  Y.  8.  1142)   630 

Hitch(.-ock  y.  City  of  Syracuse  (58  X.  Y.  S. 

1142)   623 

Holcomb  V.  Harris  (58  N.  Y.  S.  1142)   017 

Holmes  y.  Borst  (58  X.  Y.  S.  1142)  617 

Hooker  t.  Hooker  (58  N.  Y.  S.  53(i)   235 

Uorton.  Peoiile  ex  rel.,  t.  Fuller  (58  N.  Y. 

S.  835)   404 

Howe  V.  Village  of  Owego  (.58  X.  Y.  S. 

1142)    617 

Hudn>n  y.  Rome,  W.  &  O.  R.  Co.  (58  N.  Y. 

S.  1142)   625 

Israel  y.  Levy  (59  X.  Y.  S.  1107)   632 

Jenkins  y.  Phiinpa  (58  X.  Y.  S.  788)  .. .  889 

Jerome  Park  Villa  Site  &  Improvement  Co., 

People  ex  rel,  y.  Roberts  (58  X.  Y.  S. 

254)    21 

Kearney  y.  Gorman  (58  X.  Y.  S.  1143). .. .  625 

Keefe  y.  Buckley  (58  X.  Y.  S.  1143)  616 

Kcefe  v.  Buckley  (58  X.  Y.  S.  1143)   617 

Kenny.  People  ex  rel.,  y.  Reilly  (58  N.  Y. 

S.  558)   378 

Kemocban  v.  Marshall  (58  X.  Y.  S.  877). .  429 
Keuka  College  v.  Ray  (58  X.  Y.  S.  745).  - .  200 
King  y.  Clark  (In  re  Murphy's  WiU,  58  N. 

Y.  S.  450)   153 

Kipp  y.  Metropolitan  tAU  las.  Co.  (68  N. 

Y.  S.  494)   298 

Klein  t.  Boiard  of  Sup'ra  of  Oneida  County 

(58  X.  Y.  S.  1143)   624 

Kornder  v.  Kings  County  EL  Ry.  Co.  (58 

X.  Y.  S.  518)   357 

Koeter  y.  Pain  (58  N.  Y.  S.  8Ki)   443 

Krumbeck  y.  Clancy  (58  N.  Y.  S.  727)  307 

La  Gier  v.  Delaware.  L.  &  W.  R.  Co.  (58 

N.  Y.  S.  1143)   617 

La  Rue  y.  McXeil  (58  X.  Y.  5.  1143)   62r> 

h&mh  v.  Lamb  (58  X.'Y.  S.  1143)  G17 

Lang  y.  Williams  (59  X.  Y.  S.  1108)   632 

Langley  t.  East  River  Clas  Co.  (58  N.  Y.  S. 

992)    470 

Lawatsch  t.  CJooney  (58  X.  Y.  8.  1143). . .  617 

Lawlor  y.  Bucklin  (58  X.  Y.  S.  1143)   630 

Lehman  y.  Haggart  (58  X.  Y.  S.  1141)  617 

Lehon  y.  Saver  (58  X.  Y.  S.  1144)   624 

Leonard  v.  Citv  of  Hornellaville  (58  X.  Y. 

S.  266)   106 

Leverich  y.  Leverioh  (59  X.  Y.  S.  1108)  631 

Lewin  v.  Lehigh  Valley  R.  Co.  (58  N.  Y.  S. 

113)    80 

Leyh  v.  Xewburgh  Electric  R.  Co.  (58  N. 

Y.  S.  479)   218 

Link  T.  Drury  (58  N.  Y.  S.  1144)   623 


TABLES  OF  NEW  YORK  BUPPLEMBMT  CABE8  IN  OTHER  BEPORTB.  1209 


41  APP.DIV.-^^tlnued.  Page 

Litchfield  T.  International  Paper  Co.  (58  N. 

Y.  S.  856)  .V.   446 

Lodi  Chemical  Co.  v.  National  Lead  Co.  (58 

N.  Y.  S.  717)   535 

LK)n9daIe  v.  Lonsdale  (58  N.  Y.  S.  532) . . . .  224 

Lyman  v.  Swartz  (56  N.  Y.  S.  1144)   624 

Lynde  T.  Lynde  (S8  N.  Y.  8.  567)   260 

McCarthy  v.  Brooklyn  Wharf  &  Warehouse 

Co.  (58  N.  Y.  S.  1144)   630 

MeClure  t.  Supreme  I^odge,  Knights  of 

Honor  (50  N.  Y.  S.  7(H)   131 

M<<,'onihe  v.  Connecticut  Mut.  Life  Ins.  Co. 

i'tS  N.  Y.  S.  1144)   017 

McCormick,  Matter  of  (5R  N.  Y.  S.  1144).  .  fiftO 
McCredy  v.  Woodcock  (58  N.  Y.  S.  65fi).  . .  526 
Mclntyre  v.  New  York  Cent.  &  H.  It.  B. 

Co.  (58  N.  Y.  S.  619)   93 

McKec  V.  Lavery  (58  N.  Y.  S.  090). ......  629 

M<-Kenna  v.  Brooklyn  Ildghta  R.  Co.  (58 

N.  Y.  S.  462)   255 

McLoughlin  v.  Bieber  (58  N.  Y.  S.  790). . .  5Cl 
McTx)ughIin  v.  Prestott  (58  N.  Y.  S.  1144)  617 
Majniua  V.  McCarthy  (58  X.  Y.  S.  1144). .  .  6.W 

Maires,  Matter  of  (59  N.  Y.  S.  1109)   631 

Malay  v.  Mt.  Morris  Electric  Light  Co.  (58 

N.  Y.  S.  650)   574 

Mallery,  Matter  of  (58  N.  Y.  S.  1144)  617 

Manhart  v.  Petera  (58  N.  Y.  S.  1144)   623 

Marks  t.  Bochester  By.  Co.  (58  N.  Y.  S. 

210)    66 

Mason  v.  Corbin  (58  N.  Y,  S.  1145)   617 

Mathewa.  Matter  of  (59  N.  Y.  S.  1110). ...  631 

Mayer  y.  Mayer  (58  N.  Y.  8.  1145)   624 

Mayer  t.  Raymond  (58  N.  Y.  S.  1145)   624 

Mavor,  etc.,  of  City  of  New  York,  Matter  of 

(68  N.  Y.  S.  736)   586 

Mayor,  etc.,      City  of  New  York  v.  East 

Bay  Land  &  Improvement  Co.  (58  N.  Y. 

S.  i24)   567 

Maxwell  V.  Conklin  (58  N.  Y.  S.  474)   211 

Merrick  v.  Waters  (58  N.  Y.  S.  1145)  617 

Merrill  v.  Merrill  (58  N.  Y.  8.  503)   347 

Merritt  v.  Shale  Brick  Exchange  (58  N.  Y. 

S.  231)   620 

Michell,  Matter  of  (58  N.  Y.  S.  632)   271 

Middleton  v.  Ames  (58  N.  Y.  S.  645)   498 

Mohn  V.  King  (58  N.  Y.  S.  97)  611 

Mcintajnie  v.  Jewelers'  &  Tradesmen's  Co, 

(58  N.  Y.  S.  71^   530 

Montague  v.  Luatig  (59  N.  Y.  S.  1110)  631 

Moaher  t.  Davia  (58  N.  Y.  S.  529)   622 

Mt.  Vernon  Consumers'  Brewing  Co.,  Peo- 
ple ex  rel.,  v.  Feltner  (58  N.  Y.  S.  670). . .  496 
Mulvey.  People  ex  rel.,  v.  York  (59  N.  Y. 

S.  735)   419 

Murphy  v.  City  of  Niagara  Falls  (58  N.  Y. 

S.  1145)   623 

Slurphy's  Will,  Matter  of  (58  N.  Y.  S. 

450)    153 

Xagei  T.  Lutz  (58  N.  Y.  S.  816)   193 

Xfipier  T.  City  of  Brooklyn  (.58  N.  Y.  S. 

506)   274 

Xash  T.  Weidenfeld  (58  K.  Y.  8.  600)   511 

Naumer  v.  Gray  (58  N.  Y.  8.  476)   361 

Nelson  t.  Nassau  Electric  R.  Co.  (59  N.  Y. 

S.  1110)   632 

New  York,  City  of.  Matter  of  (58  N.  T.  S. 

736)    586 

New  York,  City  of,  v.  East  Bay  Land  & 

ImproTement  Co.  (58  N.  Y.  S.  724)  667 


Pais 

New  York,  L.  &  W.  R.  (3o.  T.  Erie  H.  Co. 

(58  N.  ^.  S.  1145)   623 

Niagara  FaJla.  City  of,  v.  New  YOTk  Cent 

&H.  R.  R.  Go.  (o8  N.  Y.  8.  610)   03 

NfemoUer  t.  Dnncombe  (58  N.  T.  8.  1145)  630 

Oberglock     Nassau  Electric  R.  Co.  (50  N. 

Y.  8.  1111)  631 

O'Connell  v.  Clark  (59  N.  Y.  8.  1111)  631 

O'Donnell  v.  American  Sngar  Refining  Co. 

(58  N.  Y.  S.  640)   307 

O'Dwyer  v.  O'Brien  (58  N.  Y.  S.  1146). ...  623 
Oneida  Tel.  Co.,  I'eople  ex  rel.,  v.  Central 

New  York  Telephone  &  Telegraph  Oo.  (58 

N.  Y.  8.  221)    17 

Opitz  V.  Hammen  (58  N.  Y.  S.  987)   468 

Oater  v.  Johnson  (58  N.  Y.  8.  1146)   624 

Park  Hill  Co.  v.  Ilerriot  (58  N.  Y.  S.  552)  824 
Passage  v.  I>ansvi)le  &  Mt.  Morris  R.  Co. 

(58  N.  Y.  S.  770)   182 

People  v.  Chase  (58  X.  Y.  8.  292)   12 

People  T.  Drayton  (58  X.  Y.  S.  439)  ...  40 

People  V.  Granite  State  Provident  Ass'n 

(58  N.  Y.  S.  510)   257 

People  V.  Hockcnberry  (58  N.  Y.  S.  1146). .  625 

People  V.  Keed  (58  X.  Y.  S.  1146)   624 

People  V.  Schneider  (58  X.  Y.  S.  1146)   624 

People  T.  Stack  (58  N.  Y.  8.  691)   548 

People  ex  rel.  CfMmell  Steamboat  Co.  t. 

I>ederick  (58  N.  Y.  S.  1146)  617 

People  ex  rel.  Crane  v.  Chandler  (58  N.  Y. 

8.  794)   178 

People  ex  rel.  E.  Seidenberg,  Stiefel  &  Oo. 

T.  Feltner  (58  N.  Y.  S.  713)   571 

People  ex  rel.  Gibbons  v.  Coler  (58  N.  T.  S. 

988)    463 

People  ex  reL  Hemmert  v.  York  (58  N.  Y. 

8.  401)   305 

People  ex  r«I.  Hemmert  v.  York  (59  X.  Y. 

S.  1113)   631 

People  ex  rel.  Horton  v.  Fuller  (58  N.  Y. 

S.  835)   404 

People  ex  rel.  Jerome  Park  Villa  Site  & 

Improvement  Co.  v.  Roberta  (58  N.  Y.  S. 

254)    21 

People  ex  rel.  Kenny     Reilly  (58  N.  Y.  S. 

5.'»8)   7.  ..:  378 

Pe(^le  ex  rel.  Mt.  Vernon  Consnmers' 

Brewing  Co.  t.  Feltner  (58  N.  T.  S.  670)  406 
People  ex  rel.  Mulvey  v.  York  (08  N.  Y.  S. 

735)   t  :  410 

People  ex  rel.  Oneida  Tel.  Co.  t.  Oentral 

New  York  Telei^one  &  Telegraph  Co.  (58 

N.  Y.  S.  221)   17 

People  ex  rel.  Rendrook  Powder  Oo.  t,  Peit- 

ner  (58  N.  Y.  S.  648)   544 

People  ex  rel.  Tate  v.  Dalton  (58  X.  Y.  8. 

929)    458 

People  ex  rel.  Wheelwright  v.  York  (59  N. 

Y.  8.  1113)   681 

People  ex  rel.  Wood  v.  Denton  (58  N.  Y.  S. 

722)    886 

People's  State  Bank  of  East  Randolph  v. 

National  Bank  of  Corry  (58  N.  Y.  S. 

1147)    625 

Perry  t.  Mutual  Reserve  Fund  Life  Ass'n 

(58  N.  Y.  8.  844)   626 

Persona  v.  Hawkins  (58  N.  Y.  S.  831)  171 

Pierce  r.  Ohautaugua  County  Nat.  Bank 

(68  N.  T.  8.  IUTS.   624 

Pierce  t.  Porter  (58  N.  T.  S.  114T)  624 


Digitized  by  Google 


41  APP.  Dir.— ConUnnod.  PAg« 

Pitkin  V.  Clayton  (58  N.  X.  8.  483)   363 

Place  T.  Dudley  (58  N.  Y.  8.  071)   540 

Powers  V.  New  York  Cent,  ft  H.  B.  B.  Co. 

(58  N.  Y.  8.  1147)   017 

Press  Pub.  Co.  v.  Araoriated  Vnm  (58  N. 

Y.  S.  708)   493 

ProBpeot  Park  &  C.  I.  R.  Co.  v.  Coney  Is- 
land &  B.  It.  Co.  (59  N.  Y.  H.  1113).  031 

Pruey  v.  New  York  Cent.  &  II.  S.  R.  Co. 
(riS  X.  Y.  H.  797)   158 

KeniiuRton.  Matter  of  (61  N.  Y.  S.  1146). . .  625 
Kendrock  Powder  Co.,  People  ex  rel.,  v. 

Feitner  (.'iS  \.  Y.  S.  ««)   544 

Reynolds  v.  I^vden  (58  N.  Y.  S.  1147)  624 

Reynolds  v.  Villnge  of  New  Roelielk  (58  N. 

Y.  8.  1147)   630 

Rhodes  v.  Caswell  (58  N.  Y.  R.  470)   229 

Richardson  v.  Citv  of  Syracuse  (58  N.  Y. 

S.  487)   118 

Riogler  v.  Tribune  Ass'n  (58  X.  Y.  S.  807)  490 
Robinson  v.  Summerville  &  C.  Ferry  Co. 

(58  N.  Y.  S.  1148)  024 

Rochester  &  C.  Turnpike  Road  Co.  v.  Joel 

{.'58  N.  Y.  S.  3401   43 

Uo89  V.  Caywood  (r»8  X.  Y.  S.  1148)  02.'. 

Uossman  v.  Seaver  ('*H  X.  Y.  S.  U77)  W.i 

K.vdef.  Matter  of  (.5.S  X.  Y.  S.  (WS)   247 

Sarnnnr  &  L.  P.  R.  Co.  v.  Arnold  (58  N.  Y. 

S.  7Hlj   482 

Savage  v.  Geistner  {58  X.  Y.  S.  1148)   (i31 

Schniir  V.  Gillen  (58  N.  Y.  8.  458[  302 

Srlincidfr  v.  Xassau  Electric  R.  Co.  (50  X, 

Y.  S.  1114t   032 

Set-kel  V.  Abrahams  (50  N.  Y.  S.  1114)  631 

SeideiiU'r^r.  Stiefel  &  Co..  People  ex  rel.,  v. 

I'Vitncr  (58  X.  Y.  .S.  713)  571 

SoIl.>(k  V.  SfllM-k  (58  X.  Y.  S.  1148)   617 

Shay  V.  McKenna  (59  X.  Y.  S.  1114)  632 

Sheffield  r.  Andres  (58  N.  Y.  S.  1114). . .  633 
Shields  v.  Board  of  Sup'rs  of  Oneida  Coun- 
ty (.->8  X.  Y.  S.  1148)   024 

Sias  V.  Rochester  Ry.  Co.  (58  N.  Y.  S. 

114SI   624 

Simpson  v.  Simiison  (58  N.  Y.  8.  882)   449 

Smitli  V.  New  York  Cent,  ft  H.  R.  R.  Co. 

(.")8  N.  Y.  S.  0:i)   014 

Smith  V.  Wetmore  (58  N.  Y.  S.  4(12)   290 

Snedeker  v.  Congdon  (58  X.  Y.  S.  8851   433' 

Snediker  v.  Xasaau  Electric  R.  Co.  (58  N. 

Y.  S.  457)   028 

Sparling  v.  Wells  (58  X.  Y.  8.  1149)   617 

Spaulding  v.  Millard  <58  N.  Y.  S.  1149). . .  617 
Stark  Machine  &  Tool  Co.,  Matter  of  (58 

N.  Y.  S.  1149)   625 

Staten  Island  Cricket  &  Baseball  Chib  v. 

Farmers'  Loan  &  Trust  Co.  (58  N.  Y.  8. 

460)    321 

Stebbins,  Matter  of  (58  N.  Y.  S.  468)   209 

Stevens  v.  Central  Nat.  Bank  (58  X.  Y.  8. 

1149)    617 

Stiiwell,  Matter  of  (58  N.  Y.  S.  1149)  017 

Street  v.  Gordon  (58  X.  Y.  S.  800t   4:J9 

Stuart  V.  Potter  (.t8  X.  Y.  S.  11-19)   023 

Stuyvesant  v.  Weil  (.'W  N.  Y.  S,  OS+7)   551 

Sullivan,  Matter  of  (58  X.  Y.  S.  1149)  023 

Sutter  v.  Brooklyn,  6.  C.  &  S.  R.  Co.  (59 

N.  Y.  S.  1115)    632 

Sweeney  v.  Brooklyn  Heights  R.  Co.  ^9  N. 

Y.  S.  1115)  632 


Tarba  v.  City  ot  Rochester  (58  N.  Y.  8. 

755)   :   188 

Tate.  People  ex  rel.,  t.  Dalton  (58  N.  Y.  8.  ' 

929)   458 

Teachers'  Bulldinc  ft  Loan  Ass'n  v.  Sever- 
ance (58  N.  Y.  8.  464)   311 

Tetherton  t.  United  States  Talc  Co.  (58  N. 

Y.  S.  55)   613 

Thompson,  Matter  of  (59  N.  Y.  S.  1116). . .  631 
Thompson  v.  New  York  Cent.  &  H.  R,  R. 

Co.  (58  N.  Y.  8.  193)   78 

Thornton  v.  Moore  (58  N.  Y.  S.  1150)  617 

Town  of  Clay  v.  Hart  (58  N.  Y.  S.  1150).  .  625 
Trowbridge's  Estate,  Matter  of  (59  X.  Y.  8. 

1116)    632 

Tamer  v.  Nassau  Electric  B.  Ca  0^  N.  Y. 
8.  490)   213 

I'gpi^jw*  V.  City  of  New  York  (68  N.  Y. 

Van  Alstine  v.  Belden  (58  N.  Y.  8.  521).  . .  123 

Van  Camp  v.  Searle  (."W  X.  Y.  S.  II.tO)   624 

Van  Ktten  v.  Marion  (.58  X.  Y.  S.  1150).  . .  617 
Van  Jnwegen  v.  Port  .lervis,  M.  &  X.  Y,  R. 

Co.  (58  X.  y.  S.  405)   U28 

Vicary  v.  James  (58  X.  Y.  S.  1150)   623 

Viele  V.  Rochester  Sav.  Bank  (."iS  X.  Y.  S. 

1150)    023 

Village  of  Ilaveratraw  v.  Eckerson  (59  N. 

Y.  S.  1110)   631 

Vogt  V.  Fascia  (58  X.  Y.  S.  982)   467 

Vulcan  Furnace  Co.  v.  Millard  (58  N.  Y,  S. 

1150)    617 

Wagner  v.  Alallory  (58  N.  Y.  8.  520)   120 

Washington  T^iehting  Co.      Dimmick  {58 

X.  Y.  S.  682)   59(i 

Weigahd  v.  Board  of  Sup'rs  of  Oneida. 

County  (58  N.  Y.  8. 1151)   624 

Weissman  v.  Dry  Dock,  E.  B.  &  B.  R.  Co. 

(59  N.  Y.  S.  1117)     032 

Weitzman  v.  Nassau  Electric  R.  Co.  (59  N- 

Y.  S.  1117)   63t 

W^est  Canada  Water  Works  Co.,  Matter  of 

(58  N.  Y.  S.  11.51)   624 

Wetherow  v.  Ix)rd  (58  X.  Y.  S.  778)   413 

Wheelwright,  People  ex  rel.,  v.  York  (59 

N.  Y.  S.  1113)   031 

White  V.  Sheppard  (58  X.  Y.  S.  503)   113 

Whitehead  v.  Lee  (59  N.  Y.  8.  1117)   632 

Whitlatch  v.  Fidelity  &  Casualty  Co.  (58  N. 

Y.  S.  789)   625 

Wightman  v.  Phelps  (58  N.  Y.  S.  1151)   617 

Wilcox  V.  Murtha  (58  X.  Y.  S.  783)   408 

Williams  V.  Koehler  (58  X.  Y.  S.  803)   420 

Williamsburgh  Trust  Co.,  Matter  of  (59  N. 

Y.  S.  1119)   031 

Willson  V.  Eveline  (58  N.  Y.  S.  1151)   017 

Wilson,  Matter  of  (59  N.  Y.  S.  1119)   (.132 

Wilson  v.  New  York  Cent.  &  H.  R.  R.  Co. 

(.58  X.  Y.  S>  017)   36 

Wissner  v.  Moore  (58  N.  Y.  S.  1151)   (mt 

Woo<l,  People  ex  rel.,  v.  Denton  (38  N.  Y. 

S.  722)   38*: 

Wysong  v.  Pollock  (58  X.  Y.  S.  877)   429 

Yenoski  v.  Seawanhaka  Corinthian -Yacht 
Chib  (59  N.  Y.  S.  1119)   632 

Zabriskie  v.  Goates  (58  N.  Y.  S.  523)   316 

Zeeches  v.  Smith  (58  N.  Y.  S.  1151)   624 


TABLES  OP  NEW  VoBK  SUPPLEMENT  CASES  IN  OTHER  KEPOBTS.  1211 


VOL.  42,  APPELT.iA.TE  DIVISION  BEPOBTS. 


Page 

Albany  Brewing:  Co.  v.  Barckley  (5&  N.  Y. 

S.  65)  :   335 

Allen  V.  Corn  Exch.  Bank  (59  N.  T.  S. 

1()98)    (i21 

Alien  V.  Home  Bank  (fiO  N.  Y.  8.  1098)  621 

Amsel  V.  Steinway  (59  N.  Y.  S.  1098)  02*2 

Anthony  &  Co.,  Matter  of  (58  N.  Y.  S.  907)  GO 

Arwine  v.  Wells  (61  N.  Y.  S.  1131)  624 

Austin  V.  Hfckok  (61  X.  Y.  S.  1131)  623 

Badger  v.  Celier  (59  N.  Y.  S.  1098)  622 

Baker,  Matter  of  (59  N.  Y.  S.  1211  370 

Bakh  T.  City  of  Utica  (50  N.  Y.  S.  513). . .  562 
Balch  V.  City  of  Utica  (39  N.  Y.  S.  516). . .  567 
Bank  of  North  Collins  v.  Gary  Safe  Co.  (50 

X.  Y.  S.  (M3)   233 

Berkley  v.  New  York  Cent.  &  H.  R.  R.  Co. 

(59  N.  Y.  S.  742)   597 

Barr  v.  Village  of  Bainbridge  1,59  X.  Y.  S. 

132)    628 

Bartlett  v.  New  York  Cent.  &  H.  R.  R.  Co. 

(61  N.  Y.  S.  1132)   025 

Battereby  t.  Collier  (61  X.  Y.  S.  1132)  fl21 

Beekman  v.  Jones  (59  X.  Y.  S.  138)   328 

Beil  V.  Supreme  Council  (58  N.  Y.  S.  1049)  ItiS 
Bennett  v.  Robinson  (50  X.  Y.  S.  197). ...  412 
B^rnheimer  t.  Blumenthal  (58  N.  Y.  S. 

1003)    193 

Bernstein  v.  Solomon  (61  X.  Y.  S.  1132).  .  621 
Board  of  Education,  T'nion  Free  School 

Itist.  No.  1,  V.  HMideraon  (50  X.  Y.  S. 

1098)    237 

Bovd,  People  ex  rel.,  v.  Roosevelt  (59  X. 

Y.  S.  llfl)   622 

Brnr  ken  v.  Atlantic  Trust  Go.  (50  X,  Y.  S. 

1009)    621 

Brady  v.  Shepard  (5S  N.  Y.  S.  674)   24 

Brewster  v.  J.  &  J.  llogera  Co.  (."W  X.  Y.  S. 

32)      34.'} 

Briiikerhoff  v.  Mootiov  (."lO  X.  Y,  S.  l.^iS).  .  4L»0 

Bronner  v.  Uonss  (58  X.  Y.  S.  1137)   624 

Brooklyn  (Ja.-*  Fixture  Co.  v.  BRtcs  (."iO  X. 

Y.  S.  100!))   622 

Brown  v.  Xew  York  Cent.  &  II.  R.  R.  Co.  ' 

(59  X.  Y.  S.  072)   ."MS 

Bull  V.  Case  (59  X.  Y.  S.  1100)   627 

Burc'h  V.  Garlic  (58  N.  Y.  S.  1137)   624 

Bnrke  v.  Metro[mIitan  El.  R}'.  Co.  (50  X. 

Y.  S.  1100)   622 

Burns  v.  MuUin  (58  X.  T.  8.  933)   116 

Butrher  v.  Consolidated  Trust  (50  N.  Y.  S. 

1100)    621 

Bilk  her  v.  Consolidated  Trust  (59  N.  Y.  S. 

1100)    622 

Butler  V.  New  York  &  Q.  C.  H.  Go.  (58  N. 

Y.  S.  1061)   280 

Card  V.  Pudnev  (59  N.  Y.  S.  278)   405 

Carroll  v.  Demarest  (58  X.  Y.  S.  1028)  155 

Cai-son  V.  Eisner  (58  N.  Y.  8.  826)   614 

Carv  Mfg.  Co.  v.  British  American  Assur. 

Co.  (59  N.  Y.  S.  7)   201 

Cary  Mfg.  Co.  v.  Merchants'  Ins.  Co.  (59 

'  X.  Y.  8.  7)   201 

Cary  Mfg.  Go.  T.  Western  Aasur.  Co.  (68 

N.  Y.  8.7)   201 


Page 

Gattus,  Matter  of  (59  N.  Y.  8.  56)   134 

Central  Firewwks  Co.  v.  Charlton  (58  N. 

Y..  S.  900)   104 

G.  Graham  &  Sons  Co.  v.  Little  (59  N.  Y. 

S.  1100)   622 

City  of  New  York  v.  Bannan  (58  X.  Y.  S. 

1031)    191 

Cohen  v.  Holyoke  Envelope  Co.  (50  X.  Y. 

8.  1100)   622 

Gohen  v.  Morgan  Envelope  Co.  (59  N.  Y.  8. 

1100)    622 

Commercial  Pub.  Go.  t.  Beckwith  (39  X. 

Y.  S.  1101)   621 

Conolly  v.  Hyams  (58  N.  Y.  S.  932)   63 

Corporation  Counsel  of  City  of  Xew  York, 

Matter  of  (In  re  Riverside  Park.  58  X. 

Y.  S.  1029)   198 

Corwin  v.  Hawkins  (59  N.  Y.  S.  OaS)   571 

Cosgrove  v.  New  York  Cent.  &  H.  R.  R,  Co. 

(58  N.  Y.  S.  1138)   624 

Costello  V.  Costello  (.59  N.  Y.  S.  1101)   624 

Ci  andall  v.  Moston  (59  X.  Y.  S.  146)   CiZO 

Crown  Cotton  Mills  v.  Turner  (59  X.  Y. 

S.  1)   270 

Cuming  v.  Roderick  (58  X.  Y.  8.  1003)   620 

Davis  V.  Smith  (50  X.  Y.  S.  120)   3.33 

Deane  v.  City  of  Buffalo  (58  X.  Y.  S.  810)  205 

De  Bower,  Statter  of  (59  X.  Y.  S.  1101). .  .  626 

Defendorf  v.  Defendorf  (59  N.  Y.  S.  103).  .  160 
Deinhart  v.  Elwtric  Light  &  Power  Co.  (61 

N.  Y.  S.  1135)   625 

Deitz  v.  Thornton  (In  re  Lawson,  59  N.  Y. 

S.  152)   377 

Desbec-ker  v.  McFarline  (59  X,  Y.  S.  4:i9).  .  455 
Dev  V.  Maulmttflit  Real  I-^tate  &  Loan  Co, 

(.19  X.  Y.  S.  1102)   (>2T 

Dixon's  Will,  Matter  of  (.59  X.  Y.  S.  421).  .  481 

Doheny  v.  Lacy  (50  N.  Y.  S.  724)   218 

Donocllv  V.  Ciry  of  Rochester  (.'^S  X.  Y.  S. 

1140)    624 

Donovan  v.  City  of  Oswego  (59  X.  Y.  S. 

750)    5.39 

DriffiU  V.  Cowles  (61  N.  Y.  S.  1133)   624 

Dudley  v..Adams  (59  N.  Y.  S.  66S1   555 

Dudlpv  V.  Broedway  Ins.  Co.  (59  N.  Y.  8. 

6(!8)    555 

Duillpy  V.  Globe  Fire  Ins.  Co.  (59  N.  Y.  S. 

668)    K>3 

Dudley  v.  Hatie  (59  X.  Y.  8.  608)   555 

Dudley  v.  Hendricks  (59  N.  Y.  S.  6(»)   535 

Dudley  v.  Insurance  Co,  of  State  of  Xew 

York  (.n9  X.  Y.  S.  mS)   553 

Dudley  v.  Mutual  Fire  Ins.  Co.  (59  X.  Y. 

S.  <SC8)   555 

Dudley  v.  Xational  Standard  Ins.  Co.  (59 

X.  Y.  S.  668)   5,"> 

Duer  V.  Hunt  (.'►S  X.  Y.  S.  114f))   614 

Dygert  v.  Porschet  (58  X.  Y.  S.  1140)   624 

Eau  Claire  Xat.  Bank  v.  Germain  (61  N. 

Y.  S.  1136)   624 

Ebert  y.  Loewenstein  (58  N.  Y.  S.  889)   109 

Eckert  V.  Gallien  (59  X.  Y.  S.  1102)   622 

Bllis  T.  Manhattan  Ry.  Go.  (59  N.  Y.  8. 

1102)    622 


Digitized  by 


Google 


1212 


61  NEW  TORK  aUPPLBHENT 
knd  K  New  Tork  SUta  Reportar. 


42  APP.  DXV.— COBtlinwd.  P«c« 
Empire  Coal  Co.  v.  Bnnu  (61  N.  T.  S.  _ 

1130)  C24 

Engelbrecbt.  Matter  of  (58  N.  Y.  8. 1102). .  621 
ErD8t-Marx-Natfaan  Co.  r.  Berwin  (69  N. 

Y.  S.  1102)   621 

E.  &  H.  T.  Anthn^  &  Ca.,  Matter  of  (58 

N.  Y.  S.  907)   66 

Farley  v.  Emigrant  Industrial  Sav.  Bank 

(59  N.  Y.  S.  1102)   621 

Kerrigan's  Estate,  Matter  of  (38  N.  Y.  S. 

920)    1 

Finn  T.  Delaware,  L.  &  W.  R.  Co.  (59  N. 

Y.  S.  771)   524 

Fitch  V.  Central  New  York  Telephone  & 

Telegraph  Co.  (59  N.  Y.  S.  140)   321 

Flaherty,  People  ex  reL,  t.  Roosevelt  (59 

N.  Y.  S.  nil)   621 

FlycD,  People  es  rel.,  t.  York  (58  K.  Y.  S. 

1104)    622 

Foehner  v.  Huber  (58  N.  Y.  S.  447)   439 

Fortaoato  v.  City  of  New  York  (38  N.  Y. 

S.  683)   14 

Fouquet  V.  Baird  (58  N.  Y.  S.  1141)   C24 

Fowler  v.  Buffalo  Furnace  Co.  (61  X.  Y.  S. 

1136)  625 

Fox  V.  New  York  EL  R.  Co.  (58  N.  Y.  S. 

707)    613 

Frank  v.  Bradley  &  Currier  Co.  (58  N.  Y. 

S.  1032)   178 

Friendly  t.  Pleree  (58  N.  Y.  S.  1104)   629 

FoItB'  Will,  Matter  of  (59  N.  T.  8.  756). . .  583 

Gall's  Estate,  Matter  of  (.59  N.  Y.  S.  2.->4).  .  255 
Gear,  People  ex  pel.,  v.  Dalton  (59  N.  Y.  S. 

1111)    622 

Goldsborough  v.  Metropolitan  St.  Ry.  Co. 

(59  N.  Y.  S.  1105)   621 

Graham  &  Sons  Co.  v.  Little  (58  N.  Y.  S. 

1100)    622 

Grand  Central  Bank,  Matter  of  (58  N.  Y. 

S.  1022)   157 

Grant  v.  Herald  Co.  (59  N.  Y.  S.  »4)  354 

Gray  t.  Haviland  (58  N.  Y.  S.  1060)   626 

Green  T.  Metropolitan  St.  Ry.  Co.  (58  N. 

Y.  S.  1039)   160 

Grerawich  &  Schuylervillp  Electric  R.  Co., 

Matter  of  (59  N.  Y.  S.  1105)   630 

Grem  v.  Tamsen  (58  N.  Y.  S.  1026)   138 

Gushee  v.  City  of  New  York  (58  N.  1.  8. 

967)    37 

Haebler  v.  .John  Eicbler  Brewing  Co.  (58 
N.  Y.  S.  894)   95 

Haight  V.  City  of  Elmira  (59  N.  Y.  S.  193)  391 

Hall,  People  ex  rel.,  v.  Board  of  Town  Au- 
ditors (5!)  X.  Y.  S.  10)   250 

Hallett  V.  Xcw  York  Cout.  &  H.  R.  R.  Co. 
(58  N.  Y.  S.  943)   123 

Halsted,  Matter  of  (58  N.  Y.  S.  898)   101 

Hamilton  v.  Village  of  Owego  (59  N.  Y. 
8.  103)   312 

Hammerschmitt  v.  Second  Ave.  R.  Co.  (58 
X.  Y.  S.  1105)   621 

Hammond  t.  Snow,  Churdi  &  Co.  (59  N.  Y. 
S.  1106)   621 

Hancock  v.  Woolworth  (In  re  Dixon's  Will, 
59  N.  Y.  S.  421)   481 

Harper  v.  Delaware,  L.  &  \V.  R.  Co.  (58 
N.  Y.  S.  1106)   630 

Hartaeld  t.  De  Biase  (59  N.  Y.  S.  1106). . .  622 


Hatch  T.  New  York  EIL  R.  Go.  (59  N.  T.  8. 

1106)  ^Ji 

Hatter^ey  v.  Hattersley  (58  N.  T.  8.  1106) 
Hatton  T.  Hilton  Bridge  Conit.  Co.  (58  N. 

Y.  S.  272)   3C« 

Healer  v.  Ehret  (58  N.  Y.  S.  917)   27 

Heller  v.  Mangels  (50  N.  Y.  S.  1106)  &\ 

Hendricks  v.  New  York  Cent.  &  H.  R,  B. 

Co.  (.59  N.  Y.  S.  1106)  

Herriok,  People  ex  rel.,  v.  Feitner  (59  N.  Y. 

S.  1111)  fi-Ji: 

Herrmann  v.  Sarles  (58  N.  Y.  S-  1017)  L'-i" 

Hiller  V.  Embury  (61  N.  Y.  8. 1138)  till 

Hilton  Bridge  Const.  Co.  v.  Foster  (3&  N. 

Y.  S.  1106)  t»' 

Hofferberth  v.  Myers  (59  N.  Y.  S.  88)  K. 

Hogan  V.  City  of  Waterrliet  (59  N.  Y.  S. 

103)   ITS- 

Holcomb  V.  Harris  (59  N.  Y.  S.  160)   3*- 

Hollister,  Matter  of  (59  N.  Y.  S.  1106)  lir 

Homao,  Feeble  ez  rel.,  t.  Board  ot  Town 

Auditors  (."SS  N.  Y.  8.  10)  2:-' 

Horner  v.  State  of  New  York  (58  N.  Y.  8. 

9*[)  

Hoi-sfield  V.  Black  (5^  N.  Y.  S.  1106)  tti: 

Howard,  People  ex  r*!.,  v.  Board  of  Snp'rs 

of  Erie  County  (59  N.  Y.  .S.  476>  51" 

Howenstiiie  v.  New  York  BL  B,  Co.  (59  N. 

Y.  S.  1106).   CJl' 

Hoyle  V.  McCrea  (59  N.  Y.  8.  200)  .-ii:: 

Hoyle  y.  Murray  (59  N.  Y.  8.  202)  re* 

HiidRon  Plasterboard  Co.  T.  Gill  (59  N.  Y. 

s.  1107)   itr: 

Imperial  Shale  Brick  Co.  v.  Jevett  (00  N. 

Y.  S.  35)  SS'* 

lugersoll  V.  New  York  Ont.  &  H.  R.  B. 

Co.  (58  N.  Y.  S.  1107)  <©' 

laaaca     Calder  (59  N.  Y.  8.  21).  1.~>L' 

Isaacs  V.  Calder  (59  N.  Y.  8. 1107)  Oi.* 

Jackson  v.  Koehler  (59  N.  Y.  S.  1107)  fi£l 

Jaycox  V.  Trembly  (59  X.  Y.  S.  245)   41': 

Jenoer  t.  Beers  (58  N.  Y.  8.  1142)  6::-l 

John8<m  T.  Long  Island  B,  Co>  (61  N.  T.  S. 

1139)   eifi 

Jobasou.  People  ex  r«I.,  t.  Kearney  (50  N. 

Y.  S.  1112)  621 

Jones  V.  Nichols  (69  N.  Y.  8.  564>  51.'> 

Joslin.  Veopile  ex  reU  t.  Hills  ^  N.  Y.  8. 

1112)   «»' 

Kellman  v.  Harris  (58  N.  Y.  S.  1143)   624 

Kelly,  Matter  of  (58  N.  Y.  S.  30)  2S1 

Ketcham  t.  Ketcham  (59  N.  Y.  S.  1109...  <£>i 
Ketcham  v.  Newman       N.  Y.  S.  IIOS). . .  6::i 

Komp  T.  Raymond  <58  N.  Y.  S.  909)   ."U 

Kuhn  V.  Lyons  (59  N.  Y.  S.  1108)  ttll 

Kullmann  y.  Cox  (59  N.  Y.  8.  12)  

Lanier  t.  Hoadley  (58  N.  Y.  S.  665)  

Lawler  v.  New  York  Cent  &  H.  R.  H.  Co. 


(61  N.  Y.  S.  1140) 
LawBon,  Matter  of  (59  N.  Y.  8.  1^..... 
Lendowski  t.  Syracuse  Rapid  Transit  Rf. 

Co.  (61  N.  Y.  S.  1140)  

Leonard.  Pet^le  ex  rel.,  v.  Hamiltcm  (58  N. 

Y.  S.  943)  

Levinson,  Matter  of  (59  N.  Y.  S.  1108)  

Levy  y.  Dunn  (59  N.  Y.  S.  1108)  

Lewis  V.  MasoD  (59  N.  Y.  8.  123)  


6r> 

212' 


Digitized  by  Google 


TABLES  OF  NEW  YORK  BUFPLBmRNT  CASES  IN  OTBEB  BEPOBTS. 


1213 


42  APP.  DIV  .—Continued.  Page 
Littlejohn  v.  LeffinffwcU  (59  N.  Y.  S.  1108)  627 
Long  Island  R.  Co.,  People  ei  tel.,  v.  Board 
of  Railroad  Com're  (50  N.  Y.  S.  144) ....  360 

Lund  V.  Spencer  (59  N.  T.  S.  752)   543 

Lyman  v.  Brucker  (61  N.  Y.  S.  1141)  624 

McCarthy  y.  Waahbam  (68  N.  Y.  S.  1125)  252 
MacUonald     City  of  New  York  (68  N.  1. 

S.  10)  203 

McGahey  v.  Nassau  Electric  R.  Co.  (59  Ti. 

T.  S.  1109)   626 

McKesson  v.  Russian  Co,  (59  N.  Y.  S. 

1109)    622 

McMillan  t.  Richardson  (58  N.  Y.  S.  1144)  624 
Mtinhattan  Sav,  Iiiat.  y.  New  York  Nat. 

Bxch.  Bank  (59  N.  Y.  S.  51)   147 

Martin  v.  New  York  El.  R.  Co.  (58  N.  Y. 

S.  646)   614 

Martin  v.  New  York  HI.  R.  Co.  (59  N.  Y. 

S.  1109)   621 

May  V.  Carleton  (59  N.  Y.  S.  1110)   621 

May,  People  ex  rel.,  v.  Maynard  (59  N.  Y. 

S.  419)   579 

Mayor,  etc.,  of  City  of  New  York  v.  Ban- 
nan  (58  N.  Y.  S.  1031).   191 

Meigs  T.  Roberts  (58  N.  Y.  8.  215)  200 

Meyer  v.  Straus  (58  N.  Y.  S.  9(W)  flKJ 

Miller  v.  Warner  (58  N.  Y.  S.  956).   208 

Miller,  People  ex  rel.,  T.  Elmendorf  (59  N. 

Y.  S.  115)   306 

Miller.  People  ex  tel.,  v.  Feitaer  (89  N.  Y. 

S.  11121   G22 

Moore  v.  Moora  (58  N.  T.  S.  905)   92 

Morgan  v.  Village  of  Penn  Yan'  (58  N.  Y. 

S.  504)   582 

Murphy's  Will.  Matter  of  (58  N.  Y.  S. 

1145)    624 

Murphy's  Will,  Matter  of  (61  N.  Y.  S. 

1142)    025 

Mussinan  T.  New  York  Steam  Co.  (58  N.  Y. 
S.  1009)   625 

National  Trading  Co.  t.  New  York  Brick 
&  Paving  Co.  (68  N.  Y.  S.  1110)  622 

New  Palti  ft  Wallkill  VaL  R.  Co.,  Matter 
of  (W  N.  Y.  S.  1111)  622 

New  York,  City  of.  t.  Bannan  (58  N.  T.  S. 
1031)    191 

NiahTuer  VCTelnlgte  Bnider  &  Niahvizer 
Unterstoebsnngg  Verein,  Matter  of  (58 
N.  Y.  S.  nil)   622 

O'Brien  v.  City  of  Syracuse  (58  N.  Y.  8. 

1146)    624 

O'Brien  v.  Jackson  (58  N.  Y.  S.  1044)   171 

O'Connor  t.  Francis  (59  N.  Y.  S.  28)   375 

Orcott  V.  Rickenbrodt  (59  X.  Y.  S.  1008). .  238 
O'Rourke  t.  Feist  (59  N.  Y.  S.  157)  136 

Paget  V.  Melcher  (58  N.  Y.  S.  913)   76 

Patterson  v.  McGovem  (59  N.  Y.  8.  1111)  621 

Peabody  v.  CJhandler  (59  N.  Y.  8.  240)  384 

People  T.  Connolly  (59  N.  Y.  S.  1111)  627 

People  T.  Flanigan  (5&  N.  Y.  8.  101)   318 

People  T.  Hannigan  (58  N.  Y.  8.  70^  617 

People  T.  Ives  m  N.  Y.  S.  1111)  630 

People  ex  rel.  Boyd  t.  Roosevelt  (59  N.  Y. 

8.  nil)  622 

People  ex  rel.  Flaberty  v.  Roosevelt  (68  N. 

Y.  8.  lUl)  621 


Pass 

People  ex  rel.  Plynn  v.  York  (59  N.  Y.  S. 

1104)   622 

People  ex  rel.  Gear  v.  Dalton  (59  N.  Y.  S. 

nil)   622 

People  ex  rel.  Hall  v.  Board  of  Town  Au- 
ditors (59N.  Y.  S.  10)  250 

People  ex  reL  Herrick  v.  Feitoer  (59  N.  Y. 

S.  nil)  622 

People  ex  rel.  Honuut  v.  Board  of  Town 

Auditors  (59  N.  Y.  8.  10)   250 

People  ex  rel.  Howard  v.  Board  of  Sup'rs 

of  Erie  County  (59  N.  Y.  8.  476)   510 

People  ex  rel.  Johnson  v.  Kearney  (519  N. 

Y.  S.  1112)  621 

People  ex  rel.  Joslin  v.  Hills  (59  N.  .Y.  S. 

1112)   630 

People  ex  rel.  Leonard  v.  Hamilton  (59  N. 

Y.  8.  943)   212 

People  ex  rel.  Long  Island  R.  Co.  v.  Board 

of  Railroad  Comers  (59  N.  Y.  S.  144)  366 

People  ex  rel.  May  v.  Maynard  (59  N.  Y.  8. 

419)    5-fr 

People  ex  rel.  Miller  v.  Elmendorf  (59  N.  Y. 

S.  115)   3oe 

People  ex  rel.  Miller  v.  Feitner  (59  N.  Y. 

S.  1112)   622 

People  ex  rel.  Quinn  v.  York  (59  N.  Y.  8. 

ins)   ■  622 

People  ex  rel.  Redfield  v.  Walker  (58  N.  Y.  ' 

S.  1147)   024 

People  ex  rel.  Reitman  v.  Roosevelt  (58  N. 

Y.  8.  1112)   621 

People  ex  rel.  Rice  v.  Moss  (58  N.  Y.  S. 

1051)    196 

People  ex  rel.  Rothschild  v.  Roosevelt  (59 

N.  Y.  S.  1112)   622 

People  ex  rel.  State  Board  of  Charities  v. 

New  York  Soc.  for  Prevention  of  Cruelty 

to  Children  (58  N.  T.  S.  953)   83 

People  ex  rel.  Sternberger  v.  Sternberger 

(59  N.  Y.  8.  1112)   622 

People  ex  rel.  Tbompson  v.  Fallon  (59  N. 

Y.  S.  1112)   62T 

Persons  v.  Clarke  (56  N.  Y.  8.  822  ;  59  N. 

Y.  8.  463)   490 

Persons  v.  Ford  (56  N.  Y.  8.  822 ;  69  N. 

Y.  8.  463)   480 

Persons  v.  Gardner  (56  N.  Y.  S.  822  ;  58 

N.  Y.  8.  463).   480 

Persons  v.  Holliater  (56  N.  Y.  S.  822  ;  69 

N.  Y.  8.  463)   490 

Persona  v.  Saxton  (58  N.  Y.  S.  822  ;  59  N. 

Y.  S.  463)   490 

Pitkin  V.  Clayton  (59  N.  Y.  8.  1118)  627 

Poole  V.  long  Island  Electric  Ry.  Co.  (59 

N.  Y.  S.  1113)   027 

Powers  V.  Winter  (58  N.  Y.  8.  1147)  024 

Purqua  v.  Enleaton  (59  N.  Y.  8.  1113)  030 

Quinn,  People  ex  reL,  v.  York  (59  N.  T.  S. 

1113)    622 

Raab's  Will,  Matter  of  (58  N.  Y.  8.  1043). .  141 
Rambaut  v.  Irving  Nat.  Bank  (58  N.  Y.  8. 

1056)    143 

Redfield.  People  ex  rel.,  v.  Walker  (58  N. 

Y.  S.  1147)   024 

Reitman,  People  ex  rel.,  v.  Roosevelt  (59  N. 

Y.  S.  1112)   621 

Bice  T.  Miller  (61  N.  Y.  8.  U46)   624 


Digitized  by  Google 


ana  n  new  iDr> 
4S  APP.  DIV.— ContlnuAd.  Pas* 
Rice,  P«opla  n  rel.,  v.  Mom  (58  N.  Y.  S. 

lOSl)    19« 

RIcbardMD  t.  Rhioea  (58  X.  Y.  S.  1147). . .  624 
RobiosoD  T.  Cbiuese  Charitable  &  BeneT<»' 

lent  Am'd  (58  N.  Y.  S.  885)   65 

RobinsoD  v.  President,  etc,  Delaware  ft  H. 

Canal  Co.  (59  N.  Y.  S.  1114)   630 

Rocheater  Bill  Postliic  Co.  v.  City  of  Roch- 

Mter  (61  N.  Y.  S.  114(1)   625 

Rockwell  V.  Dye  (oft  X.  Y.  S.  776)   520 

Rome.  \V.  &  O.  11.  Co.  v.  (Jleason  159  N.  Y. 

S.  647)   ^tO 

Roswlle  V.  Klein  (50  N.  Y.  S.  ft4)   :iHI 

KosBi  V.  Canfvari  (59  N.  Y.  S.  1114)  tm 

Itotli  V.  Brooks  (59  N.  Y.  S.  lU4t  630 

RothBchitd,  People  ex  rel.,  v.  Itoofierelt  (59 

N.  Y.  8.  1112)  :   622 

Rupert  T.  Mott  (58  N.  Y.  S.  1148). .......  624 


Sage  T.  Stafford  (50  X.  Y.  ».  545)  

Sander  v.  New  York  &  II.  R.  Co.  (50  N.  T. 

S.  127)   

Sanderson  v.  Sanderson  (58  X.  Y.  S.  1148) 
Santway  v.  BriRhtweazer  (In  re  Pults'  Will, 

50  N.  Y.  S.  756)  

Sarijent.  Matter  of  (50  X.  Y.  S.  l(Ki>  

Savage  v.  Joseph  11.  liauland  Co.  (58  X.  Y. 

S.  1014)  

Savage  v.  Xasaau  Electrit-  II.  Co.  (59  X.  Y. 

S.  22.-))  

Sheehv  v.  Clausen  (59  N.  Y.  S.  1114)  

Sliepard  v.  Davis  (5!>  X.  Y.  S.  45(1)  

Shradv  v.  Sliradv  (58  X.  Y.  H.  54(11  

Shi-ndy  v.  Slirady  (61  X.  Y.  S.  1147)  

Shulz  V.  Citv  of  Albanv  ir,U  X.  Y.  S.  2^15).  . 

SilUman  v.  Sampson  159  \.  Y.  S.  928)  

Silverman  v.  Baruth  (.".S  N.  Y.  S.  6(»)  

Smith.  Maf(er  of  (59  X.  Y.  S.  1115)  

Smith  V.  Monrgomery  (58  X.  Y.  S.  1140). . . 
Smith  V.  Xew  York  El.  R.  Co.  (50  X.  T. 

S.  1115)  

Smith  V.  Owego  Bridge  Co.  (58  X.  Y,  S. 

1140)   

Smith  V.  Smith  (50  N.  Y.  S.  1115)  

Smith  V.  Wetmore  (50  X.  Y.  S.  1115)  

Siivder  V.  Ferguson  Contracting  Co.  (58  N. 

Y.  S.  1149)  

Spencer  v.  Town  of  Sai-dinia  (59  X.  Y.  S. 

412)   

Spero  V.  West  Side  Bank  (59  X.  Y.  S.  57) 
Stacey  v.  City  of  Syracuse  (."(8  X.  Y.  S. 

lUii)   

Stair  V.  Baldwin  (59  X.  Y.  S.  1115)  

Stark  Matliine  &  Tool  Co.,  Matter  of  (61 

X.  Y.  S.  1140)  

State  Board  of  Charities,  People  ex  rel..  v. 

Xew  York  Soc,  for  Prevention  of  Cruelty 

to  Children  (58  X.  Y.  S.  05.3)  

Steinheimer  v.  Kreusler  (59  X.  Y.  S.  1115) 
Sternherger,  People  ex  rel.,  v.  Sternbei^r 

(.-lO  X.  Y.  S.  1112)  


448 

fil8 
624 


50.1 
301 


285 

241 
622 
462 
9 
621 
4^7 
62.3 
21 
622 
624 

621 

624 
622 
627 

624 

472 
()19 

624 
621 

625 


83 
621 

G32 


oiaw  nopanar, 

Stevenson  v.  Second  Ave.  R.  Co.  (59  N.  Y. 

B.  1115)   tt21 

Strahan  v.  Feftner  (69  N.  Y.  S.  1115)   ifJi 

Sussman  v.  Corey  (6fl  N.  T.  S.  1115)   627 

Sweet  V.  Smith  (59  N.  Y.  S.  404)   »12 

Swift  V.  TouHley  (61  N,  Y.  S.  1149)   624 

Taberna<'!e  Baptlat  Cbnrcb  v.  Fifth  Are. 

Baptist  Church  (59  N.  Y.  S.  1116)   G21 

Thayw  V.  Thaver  (58  X.  Y.  S.  1150)   I>24 

Thomas  v.  Citv  of  Wat^rtown  (58  N.  Y.  S. 

1150)    624 

Thomas  v.  Remington  (.58  X.  Y.  S.  1150).  .  624 
Thompson,  People  ex  rel.,  t.  Fallon  (59  X. 

Y.  S.  1112)   627 

Thorn  v.  Lazarus  (39  N.  Y.  S.  1116)   622 

Tiemann  v.  Post  (In  re  Riverside  Park,  58 

X.  Y.  S.  1029)  ■   198 

Tillson  V.  Prudential  Ina.  Co.  (59  X.  Y.  S. 

1116)    63«) 

TowDsend  v.  Bell  (59  N.  Y.  8.  203)   40!> 

Trenton  Potteries  Co.  v.  Title  Guarantee 

&  Trust  Co.  (.")9  X.  Y.  S.  1116)   022 

Truslow  V.  Cocheu  (59  N.  Y.  S.  1116)   U2i: 

Union  Bank  v.  Conroy  (59  N.  Y.  S.  631>. . .  57ii 

United  Statea  Casnalty  Co.  v.  O.  J.  Ciude 
Co.  (59  X.  Y.  S.  1116)   622 

Universal  Trust  Co.  v.  Diedrick  (50  N.  Y. 
S.  1116)   G22 

Ver  Planck  v.  Godfrey  (."^S  X.  Y.  S.  784). . .  HI 

Vincent  v.  Johnson  (58  X.  Y.  8.  1150)   fi24 

Voight  V.  Mever  (59  X.  Y.  S.  70)   35(1 

Voorhies  t.  Cummings  (68  N.  Y.  S.  1120). .  2t»i 
Vroman  v.  Pickering  (59  N.  X.  S.  1117). . .  (530 

Wade  V.  Strevcr  (59  X.  Y.  8.  76)   tt^it 

Wagrann  v.  Can^nter  (59  N.  Y.  S.  111")..  C'V* 
Wallace  v,  Svracuse  Rapid  Transit  Ry.  Co. 

m  X.  Y.  S.  (V)l)   n.'Jt; 

Ward  V.  McKee  (58  N.  Y.  S.  1028)   155 

Watson.  Matter  of  m  N.  Y.  8.  1117). . . .  «2i; 

Watson  v.  Kemp  (59  N.  Y.  S.  142)   372 

Weiland  v.  Forgotston  (59  N.  Y.  S.  1117)..  ti21 
Welshman  v.  Dry  Do<-k  B.  B.  &  B.  R.  Co. 

(5!)  X.  Y.  S.  1117)   02(^ 

Wescott  V.  Iliggins  (.Vi  X.  Y.  8.  038)   m 

Western  Massachuserta  Mut.  Fire  Ins.  Co. 

V.  Hilton  (-'8  X.  Y.  S.  096)   52 

Wicker  v.  Village  of  Elraira  Heights  (59  X. 

Y.  S.  130)   426 

Wieland  v.  President,  etc.,  of  Dt^laware  & 

H.  Canal  Co.  (59  X.  Y.  S.  HIT)   627 

Williams  v.  Xew  York  Ont.  &  H.  R.  E. 

Co.  (59  N.  Y.  S.  742)   507 

Yates  V.  Wing  (59  N.  Y.  8.  78)   356 

Yoonga  t.  Perry  (68  N.  Y.  8.  19)  247 


TABLES  OF  MSW  YORK  8UPFLKUENT  CASES  IN  OTHER  REPORTS. 


1215 


VOL.  27,  mSOELLAKEOirS  REPORTS. 


Pin 

Adamson  t.  Hoa^talinK  (57  N.  T.  S.  1133)  819 
A.  D.  Farmer  &  Son  Tvpe-FonndinK  Co.  v. 

Humboldt  Pub.  Co.  (57  N.  Y.  S.  821). . .  314 
Aiken,  Lambert  &  Co.  v.  Uaskins  (.^i!)  N.  Y. 

S.  486)   629 

Allen  V.  Marrkwald  (58  N.  Y.  S.  706)  683 

Altworth  V.  FIvnn  m  X.  Y.  S.  IKX!)  838 

Alvord  V.  City  of  Syracuse  (58  N.  Y.  S. 

854)    392 

Amer  v.  Folk  (58  N.  Y.  S.  3tH)  634 

American  Bank-Note  Co.,  Matter  of  l58  X. 

Y.  S.  275)   572 

American  Brass  &  Copper  Co.  v.  Ingersoll 

(57  N.  Y.  S.  738)   783 

American  Church  MisRionnry  Sw.  v.  (Jria- 

wold  College  (58  X.  Y.  S.  31   42 

Antjel  V.  Rae  (.'>7  X.  Y.  S.  817)  829 

Arfman  v.  Hare  (57  N.  Y.  S.  7rtl»   777 

Arkenburgb  t.  Arkenburgh  (TiH  N.  Y.  S. 

(il2)    760 

Baiz  V.  Malo  (58  X.  Y.  S.  m\\  GSr, 

Baker.  Matter  of  (57  X.  Y.  S.  .-[98)   12(J 

Bnlla  V.  Metropolitan  St.  Rv.  Co.  (57  N.  Y. 

S.  746)  ^   775 

Kaiizhnf  v.  Ludwig  (57  N.  Y.  S.  S28)  821 

Baii>er  v.  Lane  (."«  X.  Y.  S.  ll.Hil  804 

Bsirhineau's  Will.  Matter  of  l59  X.  Y.  S. 

:JT5)    417 

Hinker.  Matter  of  (58  N.  Y.  S.  MtlS)  395 

Barry  v.  HHiiic.v  (.57  X.  \'.  S.  7(!(1|  772 

Itnttin  V.  (Jrand  Conservatory  of  JInsic  (57 

X.  Y.  S.  74(f)   780 

Buxter  V.  (iilson.  Colling  &  Co.  (57  X.  Y. 

S.  81-5)   812 

Bnyerdorfer  v.  Bowies  (.'S  \.  Y.  S.  202). . .  frU) 

Beck  V.  (Jooke  (.57  X.  Y.  S.  tr»3t  185 

Be(k  V.  Donohiie  (.57  N.  Y.  S.  741)   230 

Behan  v.  Phelps  (59  \.  Y.  S.  7i:i)   718 

Brisena  Coal  Min.  (^o.  v.  Litierty  Dredging 

Co.  (57  X.  Y.  S.  739)   191 

Bt-nnett  v.  Budweiser  Brewing  Co.  (58  N. 

Y.  8.  313)   803 

Bcnta  V.  Harris  (58  X.  Y.  S.  398)   648 

Betitley  v.  Gardner  (58  X.  Y.  S.  824)   674 

Bersholtz  t.  Ithaca  St.  Ity.  Co.  (58  X.  Y. 

S.  3.S8)   176 

Bernhard  v.  Cohen  (58  \.  Y.  S.  363)   794 

Bornheimer  v.  Prince  (.5.S  N.  Y,  S.  392)  831 

BialoHtosky.  Matter  of  (.">9  X.  Y.  S.  (JOO).  ..  710 

BoesPiieck  v.  Bab  (.58  X.  Y.  S.  849)   379 

Bowers  v.  Stewart  (58  X.  Y.  S.  Ii:i7)  842 

Bradner  v.  Mullen  (.59  X.  Y.  S.  17S!  479 

Braffett.  Matter  of  (.57  X.  Y.  S.  890)   329 

Brand  t.  Weir  (57  N.  Y.  S.  731)  212 

Brazee  v.  Town  of  Hornliy  (58  N.  T.  S. 

387)    129 

Brenner  v.  Lawrence  (58  X.  Y,  S.  769)  7.55 

Brien  v.  Romano  (.57  X.  Y.  S.  75(.))   225 

Broadl>ent  v.  Marley  (.57  X.  Y.  S.  7(Kj)  778 

Bronx  Gas  &  Eleetrlc  Co..  Matter  of  (58  N. 

Y.  S.  875)   371 

.Brumm  v.  Gilbert  (59  X.  Y.  S.  237)   421 

Brunninga  t.  Bittner  (58  N.  Y.  S.  3<M:)  798 

Bueb  T.  tieraty  <{j7  N.  Y.  S.  <r>5)  813 

Burdick,  Matter  of  (58  N.  Y.  S.  750)  298 


Pass 

Burke  v.  Burke  (68  N.  T.  S.  676)   684 

Burkhart-v.  Tucker  (59  N.  Y.  S.  711)  724 

Buruham  t.  Burnbam  (58  N.  Y.  S.  196)  106 

Buaael  v.  Sagor  (57  X.  Y.  S.  221)  810 

Carpenter  v.  City  of  Xew  York  (58  N.  Y. 

8.  421)   272 

Carroll  v.  Toplitz  (flO  X.  Y.  S.  1134)   833 

Casey  v.  Barry  (60  X.  Y.  8.  768)   833 

Catholic  University  of  America  v.  Conrad 

(.57  N.  Y.  S.  820)   326 

Central  Trust  Co.,  Matter  of  (59  N.  Y.  S. 

696)    613 

Cheney  t.  Rankin  (58  X.  Y.  S.  263)   609 

City  of  New  York  v.  Brown  (57  N.  Y.  8. 

742)    218 

Coats  V.  Smith  (58  X.  Y.  S.  1138)   807 

Cohen  v.  Levy  (58  X.  Y.  S.  721)   330 

Conner  t.  Watson  (59  N.  Y.  S.  213)  444 

Connor  v.  Metropolitan  St.  Ry.  Co.  (58  N. 

Y.  S.  340)   541 

Coogan.  Matter  of  (59  X.  Y.  S.  Ill)  563 

Cooper  V.  Cooper  (.59  X.  Y.  S.  80)   595 

Cotta  V.  Carr  (.58  X.  Y.  S.  317t   545 

Counrod's  Estate.  Matter  of  (In  re  Evans, 

59  X.  Y.  S.  Hill   475 

Cox  Y.  Bates  i57  N.  Y.  S.  SKJi  816 

Oaig  V.  Blake  (58  X.  Y.  S.  :i30!   54« 

Craswell  v.  Xew  York  &  >S.  B.  Ferry  & 

Steam  Trnnsp.  Co.  (57  X.  Y.  S.  827)  822 

Croinpton   &   Knowles   Loom    Works  v. 

Bniwa  (.57  X.  Y.  S.  823)   31ft 

Cromwell  v.  Foster  (.57  X.  Y.  S.  3(i2)   121 

Cross  V.  Birch  (.58  N.  Y.  S.  4:t8).   295 

Cuff  T.  Heine  (58  X.  Y.  S.  324)   498 

Davia  v.  Davis  (50  X.  Y.  S.  223)   455 

Dean  v.  Cunningham  (.57  X.  Y.  8.  97)   31 

Deering  v.  Schrf^n'r  (.58  X.  Y.  S.  4S5)   237 

De  Forest  v.  Andrews  (58  X.  Y.  S.  358).  . .  145 

I)e  Hierapoiis  v.  Webber  (58  N.  Y.  S.  1139)  780 
Delaney's  Estate.  Matter  of  (58  XT  Y.  S. 

924)    398 

Delprat's  Will,  Matter  of  (58  X.  Y.  S.  7fJ8)  355 

Dennison  v.  I<awrence  (.58  X.  Y.  S.  142).  . .  90 
Devine  v.  Metropolitan  St.  Ry.  Co.  (58  X. 

Y.  S.  1139)   844 

Dienor  v.  Schwab  (58  X.  Y.  8.  362)   544 

Doll  V.  Devery  (57  X.  Y.  S.  767)   149 

I>onaldson.  Matter  of  (In  re  Ginsburg.  59 

X.  Y.  8.  056)   745 

Dougherty  v.  Thompson  (.59  N.  Y.  R;  (i08)  738 

Diidensing  v.  Jones  (58  X.  Y.  S.  178)   (i9 

Duer  V.  Fox  (59  X.  Y.  S.  420)   676 

Dupignac  v.  Quick  (58  X.  Y.  8.  341)   500 

Dwyer  v.  McLaughlin  (57  X.  Y.  8.  220). . .  187 

Edelson  v.  Epstein  (58  X.  Y.  S.  334)   543 

Elliott  V.  Vermilyea  (57  X.  Y.  S.  218)   189 

Elliott's  Estate,  Matter  of  (58  X.  Y.  8.  (M)3)  258 
Empire  Hardware  Co.  v.  Young  (57  N.  Y. 

8.  753)   226 

Evans.  Matter  of  (59  N.  Y.  8.  1(U)   475 

Evans  v.  Evans  (.57  X.  Y.  S.  274)   10 

Bverdell  t.  Hill  (u8  N.  Y.  S.  447)   285 


Digitized  by  Google 


*  and  K  Naw  York 

SY  MISC-CoaUniMd.  Pv» 
Fajen  t.  German  Datch  Reformed  Chnrch 

(68  N.  Y.  8.  1140)   797 

FamMr  &  8oa  TTpe-Poandinc  Co.  Hum- 
boldt Pnb.  Co.  (jyr  N.  V.  8.  ^1>  


Penton  t.  8choler  (57  N.  T.  S.  113T1  

Fer^Boa  v.  HarrisoD  (TtS  X.  Y.  S.  850). . . 


814 
8.10 
380 


Ferree    t.  Monnio-OfFormaD-Heaienbuttel 

Coal  Co.  (58  N.  Y.  S.  1140)   837 

Fidelity  Trust  Co.  of  Newark,  Matter  of 
(57  X.  Y.  S.  3U1)   118 


Forbell  V.  City  of  New  York   (50  N.  Y.  8. 

790)    12 

Foster  v.  Scurich  (57  N.  Y.  S.  95)   25 

FredrichB  v.  City  of  New  York  (58  N.  Y.  S. 

285)    588 

Fridenberg  v,  Lee  Const.  Co.  (58  N.  Y.  S. 

391)    651 

Frieda  v.  Weissenthann^r  (58  N.  Y.  S.  330)  518 

Fnnaon  t.  Philo  (58  N.  Y.  S.  419)   262 

Gallagher  v.  Dolan  (57  N.  Y.  S.  334)   122 

Gallagher  v.  Keating  (.'"►8  N.  Y.  S.  ...  131 
GallerBtein  v.  Manhattan  Ry.  Co.  {TiS  N.  Y. 

S.  874)   500 

Geania'  Estate,  Matter  ol  l58  N.  Y.  S. 

200)    76 

Gels,  Matter  of  (59  N.  Y.  S.  175)   490 

G.  H.  Haulenbeok  Advertising  Agency  v. 

November  (60  N.  Y.  S.  57:i)   830 

Gibbons  v.  Hellwig  (58  X.  Y.  S.  291)   787 

Gihon'a  Will,  Matter  of  (59  N.  Y.  S.  494)  (i2(i 

Gilroy  v.  Badger  (58  N.  Y.  S.  392t   040 

Ginaburg,  Matter  of  (59  N.  Y.  S.  050)  745 

Goddard  v.  American  Queen  Incorporated 

(59  N.  Y.  S.  46)   482 

Goddard  V.  Mooney  (57  N.  Y.  S.  223)   816 

Goerl  V.  Damrauer  (58  X.  T.  8,  297)   555 

Gomprecht  v.  Scott  (57  X.  Y.  S.  799)   192 

Goodness  V.  Metropolitan  St.  Ry.  Co.  (57 

X.  Y.  S.  100)   11 

Grand  Central  Bank.  Matter  of  (57  X.  Y. 

8.  418)   110 

Greenbera-v.  Britt  (58  X.  Y.  S.  409)   799 

Gruel  T.  Yetter  (58  N.  Y.  S.  373)   494 

Haas  V.  Selig  (58  X.  Y.  S.  328)   504 

Hackett  v.  Metropolitan  St.  Ky.  Co.  (58  X. 

Y.  S.  1141)  830 

Hahl  T.  Sugo  (57  X.  Y.  8.  920)   1 

Hall  V.  r>ay  (59  X.  T.  S.  0381   002 

Halprin  v.  Schachne  (57  X.  Y.  S.  735)  195 

Hanke   v.    Cigar    Makers'  International 

Union  (58  X.  Y.  S.  412)   529 

Bansen  v.  Third  Ave.  R.  Co.  (58  X.  Y.  S. 

282)    624 

Harper.  Matter  of  (59  N.  Y.  S.  871)   471 

Hartman  v.  Michel  (58  X.  Y.  S.  373)   788 

HaBtings  t.  Hastings  (58  N.  Y.  S.  416)  244 

Hatch  V.  Carey  (58  X.  Y.  S.  1142)   841 

Hathaway's  Estate,  Matter  of  (59  N.  Y.  S. 

166)    474 

Hanlenbeck  Advertising  Agency  v.  Xovem- 

ber  (60  X.  Y.  S.  573)   836 

Hauser  v.  Metropolitan  St.  Ry.  Co.  (58  X. 

Y.  8.  286)   538 

Hawkins  v.  Deits  (57  N.  Y.  S.  751)   200 

Haya  v.  Unitm  Trust  Co.  (57  X.  Y.  S.  801)  240 
Healj's  Will,  Matter  of  158  N.  Y.  8.  927)  352 


Bute  Raportor. 

Pa«e 

Henly  v.  Delaware,  L.  ft  W.  B.  Co.  (57  N. 

■  Y.  S.  306)   Sll 

Hennessy  v.  Mufaleman  (57  N.  Y.  8.  114). .  '^VJ 

Herrii  k  v.  Snyder  (59  X.  Y.  S.  229)   4«2 

HesB  V.  Metropi^iUn  8L  By.  Co.  (57  N.  T. 

S.  222)   823 

Hoffmnn  v.  Metrmwlit&n  St.  By.  Co.  (67  N. 

Y.  S.  1139)....;   7Srt 

Holm  V.  Appelby  (57  N.  Y.  8.  206)   41> 

IIoBmer  v.  City  of  Gloversville  (59  N.  Y.  S. 

.">9)   

Hubbard  v.  Housley  (58  N.  Y.  S.  432)   liT'l 

Huff  V.  Wheeler  (59  X.  Y.  S.  716)   7*i:i 

Hunter  v.  Batterson  (58  N.  Y.  8.  396)   tj4L' 

Harwitz  v.  Hamburg-American  Packet  Go. 

(SON.  Y.  8.379)   814 

Insurance  Co.  of  State  of  Pennsylvania  t. 
Telfair  (57  X.  Y.  8.  780)   247 

Interior  Conduit  &  Insulation  Co.  v.  Alex- 
ander, Barney  ft  Chapin  (69  N.  Y.  S.  126)  5»$ 

Jabllnowsky  y.  Yokel  (67  N.  Y.  8. 1140). . .  847 

Jackson  v.  Xew  Amsterdam  Gas  Co.  (67  N. 

Y.  S.  753)   777 

-Tacolis.  Matter  of  (59  X.  Y.  8.  549)   757 

■Tenkinson  v.  Harris  (59  N.  Y.  S.   714 

JpsHup  r.  Priiigle  Memorial  Home  (59  N. 

Y.  S.-  207)   42- 

Johnson  v.  Thorn  (57  N.  Y,  S.  762)   771 

Johnson's  Will.  Matter  of  (58  N.  Y.  S.  601)  lt;7 

Kaplan  v.  Wein  (58  N.  Y.  S.  1142)   7J>a 

Keefe's  Will.  Matter  of  (59  X.  Y.  S.  490). .  WIS 

Keeler  v.  Fischer-Hansen  (57  X.  Y.  8,  821)  ;i:;4 

Kennedy  v.  Bridgman  (58  N.  Y.  8.  253). . .  .X5 

Kenny  v.  Kane  (59  N.  Y.  S.  555)   t»^> 

Kerr  v.  Metropolitan  8t  Ry.  Co.  (67  N.  T. 

8.  794J   190 

Kieman  v.  Manhattan  Ry.  Co.  (58  N.  T.  S. 

.394)   JMl 

Kingston  v.  Berry  (.58  N.  Y.  S.  331)   SfKt 

Kirchner  v.  Keichardt  (58  N.  Y.  S.  314). .  .  .Vti> 

Kirwan  v.  Barney  (57  X.  Y.  S.  812)   181 

Kiasnm  v.  Bremmerman  (57  N.  Y.  S.  890). .  14 

Klein  v.  Armstrong  (.57  N.  Y.  S.  754)   785 

Klingenstetn  v.  UoldwaBsar  (58  X.  Y'.  8. 

3421    o.'lt; 

Knudsen  v.  Friedery  (57  N.  Y.  S.  581)   l»S 

Kramer  v.  Schatzkin  (57  M.  Y.  8.  808). .. .  IHni 

Kreizer  t.  Frey  (58  N.  Y.  S.  1143)   847 

I.rfi9ker  V.  Third  Ave.  R.  Co.  (57  N.  Y.  S. 

395)    824 

Lassere  v.  Stein  (57  N.  Y.  8.  1140)   Si7 

Lawrence's  Will.  Matter  of  (69  N.  Y.  S. 

174)    473 

League  Cycle  Co.  t.  Abrahams  (58  N,  Y.  S. 

306)    548 

Le  Bowaki  t.  Le  Bowski  (69  N.  Y.  8.  489)  759 
Lennon  v.  Bradley  &  Currier  Go.  0iO  N.  Y. 

S.  277)   452 

Leonard  v.  Jacobson  (57  N.  Y.  S.  818)  32ri 

Lesourd.  Matter  of  (59  N.  Y.  S.  371)  414 

Levy  V.  Cohen  (57  N.  Y.  S.  1141)   77tl 

Lewis  V.  Donohue  (58  X.  Y.  S.  319)   514 

Lippitt  V.  St.  tfontB  Dressed  Beef  &  Pro- 
vision Co.  (57  N.  Y.  8.  747)   225 

Litchfield  v.  Intemational  Paper  Go.  N. 

Y.  8.  275)   8 

Lockwood  T.  Sello  (67  N.  T.  8.  81Q)  82tt 


3  I 


J 

7 
i 

I 


X 

c 

Li 


J 
p 


Digitized  by 


Google 


27  MISC.— Continue.  Pi«e 
Porter  V.  Metropolitan  St.  ilv.  Co.  (57  N, 

Y.  S.  1145)   780 

Press  Pull.  Co.  v.  Asaoriated  Press  158  N. 

Y.  8.  isr.i   W 

PrinU  V.  Campbell  (57  N.  Y.  S.  1145)  813 

Itnff  V.  Koster  (57  X.  Y.  S.  252)   47 

Koilwny  Advertising  Co.  v.  Sire  (58  N.  T. 

S.  :2ll4l   637 

Iteade  v.  Continentnl  Trust  Co.  (58  N.  T. 

S.  ;{21l   435 

Reading  Hardware  Co.  t.  City  of  New  York 

(5n  N.  V.  S.    44S 

Reidy  v.  Metropolitao  St.  Ity.  Co.  (58  N.  Y. 

S.  3L>tJ)   527 

Reiily  v.  Enstnian's  Co.  (57  N.  Y.  S.  825).  ,  322 

Keiiies  v.  Berkmnn  (.'.S  N.  Y.  S.  2S1)  Wli 

Rieser  v.  Cliarleft  F.  I'arkei'  &  Co.  (57  N. 

Y.  S.  7451   205 

Rivernidi'  I'nrk  Extension,  JIalter  of  (58 

N.  Y.  S.  '.mi   373 

Roberts  v.  Dahnt  (."tS  \.  Y.  K.  :',IM)   7!»5 

Kogers  v.  Thompson  (."iS  N.  Y.  S.  27;it  Wll 

Romlierp  v.  Koutlier  (57  X.  Y.  S.  721)).  . .  .  227 
Rosenstoc  k  v.  MoiiiiiEiie  (.'S  N.  Y.  S,  114S)  K44 
Rosenwald  v.  (Inldstfin  (."i7  \.  Y.  S.  224l.  .  S27 
Rosenzweifi  v.  .McCjiffiey  (-'.7  X.  Y.  S,  21!t)  !S()S 
Rnssefl  v.  New  York  I'roduc-e  Kxch.  (."iS  N. 

Y.  S.  H42)   ;i81 

Salvinsky  v.  Levin  (HS  N.  Y.  S.  2M)  521 

Samuel  v.  Hoberts  (58  N.  Y.  S.  7Ci.'ii   2fHi 

Sancliex  &  llava  Co.  v.  llirs.h  i.")7  N.  Y. 

S.  7!!.'.)   202 

Sfhnpiro  V.  Block  l.'iH  N.  Y.  S.  MlU'ii  7111 

Srhniiii  v.  I)e  (Jraiiw  (50  N.  Y.  S.  5ii!))  m:\ 

Sihrever  v.  Jordan  i'tS  X.  Y.  S.  JiHli   t!4:{ 

Scluilz  V.  City  of  Alhany  (.'i7  N.  Y.  S.  OlW!)  r»l 
Stliwei^iT  V,  German  Snv.  Itauk  (")"  N.  Y. 

s.  ;{r.tii   I2;t 

Srott  V.  Brown  (."i7  X.  Y.  S.  7ll3)   203 

Seidellia.  Ii  v.  Kiimsrs  (."S  X.  Y.  S.  1!)!H   111) 

Sess  V.  Kirliey         X.  Y.  S.  n4Sl   843 

Sl»erwood  v.  Klli'iisieiii  i~u  X.  V.  S.  nOl...  30 
Siori(  bs  v.  .Itilin  Ilant  oi  k  Mm.  Life  Ins, 

Co.  i5S  X.  Y.  S.  :{i;4i   SOti 

Sinnit  v.  Caml>ridi;e  Vn[.  Amicultnral  So- 

<ietv  &  Slo<k  Brooders'  Ass'n  (."tS  N.  Y. 

S.  23,S|   5Rli 

Smilb  V.  DrouKlii  i57  X.  Y.  S.  114S)   SlO 

Sniitli  V.  Smilli  ir.T  X.  Y.  S.  774)   252 

Smitli  V.  \\U]  ^  Baumer  Co.  (."lO  N.  Y.  S. 

4-*i2)    (WXl 

Snow  V.  DiiKKt'tt  (57  N.  Y.  S.  773)   2ri(J 

Sonn  V.  Wei-^smann  (.'iS  X.  Y.  S.  1140)   845 

Soiiibatk's  Will,  .Matter  of  (.VJ  N.  Y.  S. 

f.<li;i    C,13 

Simrks'  Estate.  Matter  of  (."t.S  .V.  Y.  S.  70ti)  3r>0 

Spciss  V,  \\'einberR  (."h  X,  Y.  S.  7(il)   774 

S|jrmill  V.  Star  Co.  (.5li  X.  Y.  S.  11HH)   27 

Sleinbardt  v.  Burt  (57  X.  Y.  S.  7r>n   782 

Sioinsou  V.  Board  of  Education  (58  N.  Y. 

S.  7341   087 

Slepbcns  V.  McAlpin  (58  X.  Y.  S.  395)   832 

Stewart  v.  Butler  159  X.  Y.  R.  573)   7flS 

Stewart  v.  Hilton  (.'>8  N.  Y.  S.  41.'>)   239 

Stone  V.  Mansfield  (58  X.  Y.  H.  339)   Ttm 

Strong  V.  Walton  (58  N.  Y.  S.  701)   302 

Svmons  V.  Metropolitan  St.  Ry.  Co.  (58  N. 

Y.  S.  327)   502 


Tallman  v.  Gaillard  (57  N.  T.  S.  419)  

Tannenbaum  v.  Bloomingdale  (58  N.  Y.  S. 
■  235) 


Thalmann  v.  Holfman  House  (58  N.  Y.  S. 

227)    1^ 

Thompson  v.  City  of  Sea  Isle  City  (58  N. 

Y.  8.  203)   ?t 

Tlmmpaon  v.  Kemsen  (58  N.  Y.  S.  424)  2' 

Thome's  Estate,  Matter  of  (59  N.  Y.  S. 

7()0)    (il 

Ticonderoga  Pulp  &  Paper  Co.  v.  Jouea  (58 

N.  Y.  S.  178)   .  ( 

Timpone  v.  Itrv  r)o<Ii:,  E.  B.  &  B.  R.  Co. 

(5.  N.  Y.  S.  827)   S: 

Tinker  v.  City  Trust,  Safo-De[K>sit  &  Sure- 
ty Co.  (57  .\.  Y.  S.  01(11  

Townsend  v.  Townaend  l.'>8  N.  Y.  S.  42i)>.  .  2i 

Treacy  v.  Ellis  (57  N.  Y.  S.  41.S)   1 

Trenkmann  v.  Sehneider  (57  N.  Y.  S.  (>,"2)  m 
Tuoker'a  Estate.  Matter  of  (50  N.  Y.  S. 

G90)   

Vii'toria  Paper  Mills  Co.  v.  New  York  & 

P.  Co.  (57  N.  Y.  S.  307)   T 

Vincent  v.  Cram  (.n7  X.  Y.  S.  77tl   K 

Volkmai-  v.  Third  Ave.  U.  Co.  (57  X.  Y.  S. 
1149)    A 


^Val)herson  v.  Wabberson  (.57  N.  Y.  S.  405) 
Wadsworth,  Matter  of  (57  X.  Y.  S.  Oil  I.  . 

Wallace  v.  Arkell  (.'»7  X.  Y.  S.  fJ.".l  

Wallace  v.  Frey  (5(1  X.  Y.  S.  lO.'il)  

Wallace  v.  Mount  Morris  Bank  (.50  X,  Y. 

S.  1(17)1)  

Wallace  v.  ITnifed  States  Trust  Co.  (5*;  X. 

Y.  S.  1051)  

Waltenberg  v.  Bernhard  (.".S  N.  Y.  S.  32.^i) 
Wanamaker  v.  Mi'craw  l59  N.  Y.  S.      i . .  . 

Wassun  v.  Ilotl  ir,7  N.  Y.  S.  n."i3i  

Webb  v.  IlecoK  (58  N.  Y.  S.  3S2|  

Weiuytranb  v.  Metropolitan  Life  Ins.  Co. 

(.'iS  X.  Y.  S.  29,^.1  

NVoster  v.  Alnlual  Ueaerve  Fund  Life  Ass'u 

(.-.7  X.  Y.  S.  S:!2l  

Western  I'uion  Tel.  Co.  v.  Manhattan  lly, 

Co.  (.57  X.  Y.  S.  357)  

Wesiorvelt  v.  Burns  X.  Y.  S.  749).  . .  . 
West  Side  Bank  v.  Foehrenbach  (57  X'.  Y. 

S.  300)  

Wotmore  v.  Wetmore  (59  X.  Y.  S.  .j8(i).  .  .  . 

While  V.  West  (58  X.  Y.  S.  841)  

Whitman  v.  Seiltert  (."lO  X.  Y.  S.  18.5)  

Whihnan  &  BarneH  Jlfg.  Co.'  v.  Hamilttm 

ir)7  N.  Y.  S.  70(P)  

Wiehle  v.  Safford  m  N.  Y.  S.  298)  

Wilher's  Estate.   Matter  of  (57  N.  Y'.  S. 

942)   

Wilbur's  Estate.  Matter  of  (In  re  Baker, 

.57  X.  Y.  S.  398)  

Williams  v.  W'elib  (."•S  N.  Y.  S.  300)  

^V)lliaIns'  Estate.  Matter  of  (59  N.  Y.  S. 

(>0>;)   

Winfield  v.  Caurhois  (57  N.  Y.  S.  TtS)  

Wolff  V.  Zeller  (58  X.  Y.  S.  008)  

Workum  v.  Caldwell  (58  N.  Y.  S.  175)  

Wright  V.  May  (57  N.  Y.  S.  1151)  


Yates'  Estate.  Matter  of  (In  re  Barker,  58 
N.  Y.  S.  8ti8)   35 


H«>t<ni  T.  Hull  (59  N.  Y.  S.  281)   »7 

Hedden  v.  Nederburg  (58  N.  Y.  8.  lOflB). . .  283 
Heim^rdiiirer  v.  American  Mfg.  Co.  (58  N. 

Y.  S.  10*2)   773 

Henly  v.  Delaware,  L.  &  W.  R.  Co.  (50  N. 

Y.%  837)......:   409 

Herrmann  Furniture  &  Plumben'  Cabinet 

Works  V.  Ilvnian  (.'0  N.  Y.  S.  r>2fi)   mi 

H«Ton  V.  IIi'iTon  (5!)  N.  Y.  S.  Slil)   323 

Henlin  v.  Knstei-n  Building  &  I.oau  Ans'n 

(ny  N.  Y.  S.  7u-Si   3T<; 

Hirscb  v.  Anniii  l."S  N.  Y.  S.  Hill)!  

H.  L.  Judd  &  Co.  V.  Hennett  (j'J  N.  Y.  S. 

fi24)    TCkS 

liodge.  Matter  of  (.'>9  N.  Y.  S.  775)   104 

Hoes  V.  Allen  CO  X.  Y.  S.  101)   4.-»(> 

Hoey  v.  Hoe.v  (oO  X.  Y.  S.  l>4(t)  3'M 

Hoffman  Hoiisp  of  New  York  v.  JtH'dan  (58 

N.  Y.  8.  1091)   193 

Ilotaling  V,  Scbermerhorii  (ril>  N,  Y.  S. 

4S4)   311 

Hunter,  Matter  of  [TtH  N.  Y.  S.  S741  314 

Hunter  v.  Batterson  (.'.9  X.  Y.  K.  .".01)  470 

Hyman  t.  Hearn  CjO  X.  Y,  8. 1107)   767 

Imperiate  Bldg.  Co.  v.  ^Voo(1hul•y  Dermato- 
loRicaJ  Institute  (."lO  X.  Y.  S.  18ti)   78G 

Irish'B  Kstate,  Matter  of  (00  X.  Y.  S.  30). .  647 

Iron  Clad  Mfg.  Co.  v.  Smith  (.>9  N.  Y.  S. 
332)    172 

Israel  v.  Israel  (59  X.  Y.  S.  800)   57 

Jacobs  V.  Friedman  (59  N.  Y.  8.  382)  441 

Jaeger  v.  Koenig  (.i9  X.  Y.  8.  182)   436 

Jeunings  v.  Chelsea  Division  Benefit  Fund 

Soc.  (.59  N.  Y.  S.  HH-2)   S.'iO 

Jensen,  MHtt:er  of  (.59  X.  Y.  8.  Ctiill)   378 

Jewelers'  League  v.  Hepke  (00  X.  Y.  S. 

224)    716 

Johnson's  Will.  Matter  of  (59  N.  Y.  S.  906)  363 
Johnstown  Cemetery  Ass'n  v.  Parker  (59  X. 

Y.  S.  821)   280 

Jones,  Matter  of  (59  N.  Y.  S.  893)   3:w 

Jones,  Matter  of  (59  X.  Y.  S.  OKit   350 

Jones  V.  Jones  (59  X.  Y.  S.  974)   4i;i 

Judd  &  Co.  V.  Bennett  (59  N.  Y.  S.  624). . .  558 

Kahn  v.  Crawford  (59  N.  T.  8.  8r»3)   572 

Kearney  v.  Alexander  (58  X.  Y.  S.  1075).  .  7tiO 

Kessler,  Matter  of  (.■»9  X.  Y.  8.  8S8)  336 

Kiernan  v.  Manhattan  Ry.  Co.  (50  X.  Y.  S. 

026)    516 

Kinzel,  Matter  of  (59  X.  Y.  S.  (582)   622 

Klein  v.  Turkei  (58  N.  Y.  S.  1119)   190 

Kramer  t.  Gerlacb  (59  N.  Y.  8.  855).   525 

Lake  Geneva  Ice  Co.  v.  Selvage  (09  N.  Y. 

S.  544)   581 

Lambert  v.  Salomwi  (59  N.  Y.  8.  676)  5ti2 

Lancaster.  Matter  of  (59  X.  Y.  8.  1022). . .  595 

Leary  v.  Hegeman  (59  N.  Y.  S.  59)  195 

Liston  v.  Xew  York  Casualty  Co.  (58  N.  Y. 

8.  1090)   240 

Lutz  V.  Lutz  (59  N.  Y.  S.  972)   393 

Lyman,  Matter  of  (50  N.  Y.  S.  828)   278 

Lyman,  Matter  of  (59  N.  Y.  S.  971)   385 

Lyman,  Matter  of  (50  N.  Y.  8.  968)   408 

Lynch  t.  Rabe  (59  N.  Y.  S.  100)   215 

McCobb  T.  Christiansen  (50  N.  Y.  S.  303). .  119 
McDonald  T.  Green  (50  N.  Y.  S.  787)   55 


fag* 

McKenna  t.  Fireman's  Ins.  Co.  (59  N.  Y. 

8.  41)  173 

MoMahon'B  Estate,  Matter  of  (60  X.  Y.  8. 
641    ftr,7 

MoNulty  V.  Duffy  (59  N.  Y.  8.  592)   77!t 

McXulty  T.  Itowe  (59  N.  Y.  S.   52;! 

MoTaggart  v.  Eastman's  Co.  (58  N.  Y.  S. 

1118)    127 

Mahoney  v.  O'Xeill  (.->9  X.  Y.  8.  3781.  ......  4:i7 

Maier  v.  Hubbard  (50  X.  Y.  S.  1109)  iss 

Marks  v.  Dellaglio  (5i»  X.  Y.  8.  509)  STtO 

Martin  v.  IIamiHon  (58  X.  Y.  S.  1118)  7*;*^ 

Marx  V.  Pennsylvania  Fire  Ins.  Co.  (59  N. 

Y.  S.  693)   400 

Mayer  v.  Lithauer  (58  X.  Y.  8.  10641   171 

Meany  v.  Rosenbent  (50  N.  Y.  8.  582)  52"  • 

Milhau's  Estate,  Matter  of  (39  N.  Y.  S. 

910)   36.; 

MilkT,  Matter  of  (59  N.  Y.  S.  0781  37:1 

Miller  v.  Dodge  (."(9  X.  Y.  8.  1070)   64' • 

Miller  v,  Xorthern  Imp.  Co.  (59  N.  Y.  S. 

.3051    71'.:; 

Miller  v.  Ilicci  (59  X.  Y.  S.  lOlW)  (W. 

Mills  v.  Albaoy  Ezch.  Hav.  Bank  (50  N.  Y. 

S.  140)   251 

Mills  V.  Mills  (59  X.  Y.  S.  1048)  

Mooran  v.  Xew  York  Poultry.  I'igeon  & 

I'et-Stock  Ass'n  (50  X.  Y.  S.  5H4)   .'■.:^7 

Monell,  ilatter  of  (59  N.  Y.  8.  981)   30^ 

Morgan  v.  Metropolitan  St.  Ry.  Co.  (59 

X.  Y.  S.  1110)   7S:; 

Morgan  v.  Wavne  Bldg.,  I^an  &  Accumu- 
lating Fund  Ass'n  (.59  N.  Y.  S.  1110)  7.5.'^ 

M<w8  V.  Goddes  (59  X.  Y.  S.  867)   2",>1 

Mueller  v.  Schmenger  (59  X.  Y.  S.  180}  445 

Murphy's  Will,  Matter  of  (59  X.  Y.  S. 

1078)    eSi) 

Myers  v.  Twelfth  Ward  Bank  (58  N.  Y.  S. 

1065)    l.tfs 

Myers'  Will.  Matter  of  (69  N.  Y.  8.  008). .  35^1 

Newell  T.  Smith  (58  N.  T.  8.  1025)   182 

Xicliolson  V.  Grossman  {jSd  N.  Y.  8.  Ull)  797 
Nicoll  V.  Kan-ick  (58  N.  Y.  S.  1018)   19!» 

O'Brien  t.  Mutual  Reserve  Fund  Life 
Ass'n  (59  N.  Y.  S.  812)  270 

O'Donoghue's  Estate,  Matter  of  (59  N.  Y. 
S.  1087)   607 

O  Hara  v.  City  of  New  York  (50  N.  Y.  S. 
36)   >  25S 

O.  J.  Gude  Co.  V.  Farley  (58  N.  Y.  S.  lOSft)  IM 

O'Xeill,  Matter  of  (In  re  Jone^  Estate,  59 

X.  Y.  s.  1020)  rm 

O'Xeill  V.  Morris  |59  X.  Y.  8.  1075)  tiiy 

O'Keilly  v.  Xew  Brunswick,  A.  &  X.  Y. 

Steamboat  Co.  (59  X.  Y.  S.  261)   IT_' 

Osterhoudt  v.  Osterhoudt  (59  X.  Y.  8.  707}  'JS.'! 
Oswego  County  Sav,  Bank  v.  Town  of 

Genoa  (69  N.  Y.  S.  820)   71 

Palmer  v.  Harrison  (58  N.  Y.  S.  1107)  1«^ 

Parke  v.  Gay  (59  X.  Y.  S.  8.90)  3_i> 

Pasternak  v.  Weiss  (50  N.  Y.  8.  1111). ...  7Si> 
Pennsylvania  Glass  Co.,  Matter  of  (58  N, 

Y.  8.  1067)   130 

People  v.  Hayes  (59  N.  T.  S.  761)   93 

People  ex  rel.  Anberge  v.  Gram  (30  N.  Y. 

S.  022)   321 

People  ex  rel.  Boyd  v.  Hertle  (00  N.  Y.  8. 

23)    37 


TABLES  OF  NEW  YORE  SUPPLEMENT  CASES  IN  OTHER  REFOBT8. 


1221 


88  MISC.— ConUnuod.  Page 
(■opie  ex  rel.  Decker  v.  Decker  (60  N.  Y. 

S.  60)   699 

«>'4>ple  ex  rel.  GaJes  t.  McDonough  (60  N. 

V.  S.  45)   652 

eoi>le  ex  rel.  Manhattan  Ry.  Co.  v.  Barker 

<r,l»  N.  Y.  S.  926)   13 

'»M»ple  ex  rel.  Mebegau  v.  ScBDnell  (59  N. 

V.  S.  950)   401 

'i-oule  ex  rel.  Moore  v.  Leavy  (59  N.  Y.  S. 

40.SI    246 

N-oi)le  ex  rel.  Pierce  v.  Cassidy  (59  N.  Y. 

S.  1112)   589 

'i-oi>!e  ex  tel.  Sherrlll  v.  Guggenbelmer  (59 

X.  Y.  S.  913)   735 

Vople  ex  rel.  Sliook  v.  Kilburn  (59  N.  Y. 

ts.  1052)   679 

»ix>T>lc  ex  rel.  Smith  v.  Doj  ie  (59  N.  Y.  S. 

£»50)    411 

'♦><>i>le  ex  rel.  Speir  t.  Tax  Com'rg  (59  N. 

Y.  S.  1010)  591 

N'ople  ex  rel.  Taylor  t.  WeMe  (59  N.  Y.  S. 

1O30)    682 

'eopleex  rel.  Uiiitpd  States  Grand  Ijodfce  of 

Order  of  Brith  Abraham      Payn  (59  N. 

Y.  S.  851)   275 

People  ex  rel.  West  v.  Oity  of  Syracuse  (50 

X.  Y.  S.  763)   05 

?orkin8  V.  Allen  (58  N.  Y.  S.  1080  ;  59  N. 

Y.  S.  258)   145 

['hillip  Semmer  Glass  Co.  v.  Nassau  Show- 
case Co.  (59  N.  Y.  S.  530)   577 

Pierson,  Matter  of  (59  N.  Y.  S.  1003)   726 

■iskosh  v.  Third  Ave.  R.  Co.  (50  N.  Y.  S. 

llllS)    778 

ExKlmore  T.  Seamen's  Bank  (59  N.  Y.  S. 

,629)    488 

Pollak  V.  Metropolitan  St.  Ry.  Co.  (58  N. 

Y.  S.  1133)   791 

Pbwell  T.  Allen  (59  N.  Y.  S.  6911   775 

liirdy.  Matter  of  (59  N.  Y.  S.  887)   303 

wtantnieyer  t.  J.  H.  Mohlman  Co.  (59  N. 
TY.  S.  1113)   795 

d's  Will.  Matter  of  (59  N.  Y.  S.  1082).  .  466 
wlinson  v.  Braliiard  &  Armstrong  Co. 

ir.9  N.  Y.  8.  880)   287 

Itay  T.  Adams  (50  N.  Y.  S.  1047)   664 

H^ade  V.  Continental  Trust  Co.  (60  N.  Y. 

S.  258)   721 

B^als  T.  Weston  (50  N.  Y.  S.  SOT)   67 

Reilly  v.  Eastman's  Co.  (58  N.  Y^  S.  1080)  125 
Keiss  V.  Metn^olitao  St.  Ry.  Go.  (58  M.  Y. 

«S.  1024)   198 

hind  T.  Stake  (50  N.  Y.  S.  42)   177 

ban  T.  Namhoal  (59  N.  Y.  8.  1114)   772 

tter  T.  Greamn  (59  N.  Y.  S.  1053)   656 

kefeiler  v.  Taylor  (59  N.  Y.  S.  103^. . .  460 

j&TS  V.  Battler  (58  N.  Y.  S.  1073)   242 

'oosa  y.  Brooklyn  Heights  R.  Co.  (59  N.  Y. 

S.  664)   387 

Rosenstock  t.  Montague  (59  N.  Y.  S.  500)  483 

Rosenzweig  v.  McCaffrey  (59  X.  Y.  S.  863)  485 

Rothchild  V.  Schwarz  m  N.  Y.  S.  527) ....  521 

Rottenberg  v.  Stajer  (59  N.  Y.  S.  192)   442 

Hoy  Watcn-Case  Co.  v.  Camm-Roy  Watch- 

a  Case  Co.  (58  N.  Y.  S.  979)   45 

■upp,  Matter  oC  (50  N.  Y.  S.  997)   703 

■i<  hs  V.  Walsh  (60  N.  Y.  S.  214)  751 

fklooton  T.  State  Bank  (59  N.  T.  8.  407). .  824 

■I 


Pm;* 

Schreiber  t.  Finan  (59  N.  Y.  S.  504)   660 

Seaman  t.  Metropolitan  8L  Ry.  Go.  (58 

N.  Y.  S.  1053)..V.   769 

Semmer  Glass  Co.  v.  Nassau  Show-Case  Co. 

(59  N.  Y.  S.  530)   577 

Sheehan  v.  M^Mabon  (59  N.  Y.  S.  969)  733 

Shipway  v.  Rofrano  (58  N.  Y.  S.  1111)  230 

Silverstein  v.  Bugiero  (58  N.  Y.  S.  1059). .  139 
Slingerland  y.   International  Oontractiog 

O.  (59  N.  Y.  S.  8<i0)  .319 

Smith  V.  Harman  (.59  N.  Y.  S.  10441   681 

Smith  V.  National  Surety  Co.  (59  N.  Y.  S. 

789)    628 

Sorzano  v.  Coudert  (59  N.  Y.  S.  KMU)  677 

SpoflEord  V.  Pearsall  m  N.  Y.  S.  218)  730 

Springfield  Metallic  Casket  Co.  v.  Wielar 

(59  N.  Y.  S.  1115)   784 

Sprogg  V.  Dichman  (59  N.  Y.  S.  9001 .  ;  409 

Steinhart  v.  Carver  (50  N.  Y.  S.  1115)  704 

Stern  v.  Barrett  Chemical  Co.  (58  N.  Y.  8. 

1120)    420 

Stilwell  V.  Armstrong  (50  N.  Y.  S.  671)  54(i 

Stokes  V.  Stokea  (59  N.  Y.  S.  801)   58 

Strauss  v.  Benbeim  (50  N.  Y.  S.  1054)  600 

Sturgea,  Matter  of  (59  N.  T.  8.  783)   110 

Sutherland's  Will,  Matter  of  (50  N.  T.  8. 

989)    424 

Syracuse  Rapid  Transit  Ry.  Co.  v.  Salt 

Springs  Nat.  Bank  (50  N.  Y.  S.  1066). . .  610 

Thedford  v.  Reade  (50  N.  Y.  8.  537)   663 

Third  Nat.  Bank  v.  Spring  (59  N.  Y.  8. 

794)    0 

Thompson  v.  City  of  Sea  Isle  City  (59  N. 

Y.  S.  590)   494 

Thompson  v.  Rich  (59  N.  Y.  S.  810)   265 

Thompson  v.  Vida!  (00  N.  Y.  S.  57)   711 

Tompkins,  Matter  of  (59  N.  Y.  S.  902)   351 

Torres  v.  Rogers  (58  N.  Y.  S.  1104)   176 

Town  v.  Metropolitan  St.  Ry.  Co.  (59  N. 

y.  S.  1116)   784 

Tully  V.  Tully  (59  N.  Y.  8.  818)   54 

Turrcll's  Will.  Matter  of  (59  N.  Y.  S.  780)  106 
Tvroler  v.  Gummersbach  (50  N.  Y.  S.  206, 

3191    151 

United  States  Mortgage  &  Trust  Co.  T. 

Hodgson  (58  N.  Y.  S.  1132)   447 

University  Press  v.  WiHiams  (59  N.  Y.  S. 

817)    52 

Van  Horn  v.  Kittitas  County  (50  N.  Y.  8. 

883)    333 

Van  Leeuwen  v.  Fiah  (.j9  N.  Y.  S.  18;i).  ...  443 
Victoria  Paper  Mills  v.  New  York  &  P.  Co. 

(58  N.  Y.  S.  1070)   123 

Volk  Hat  Co.  V.  Loman  (.50  N.  Y.  S.  1116)  793 
Volkmar  v.  Third  Ave.  R.  Co.  (58  N.  Y.  S. 

1021)    141 

Von  Keller.  Matter  of  (50  N.  Y.  8.  1079) . .  600 

Wallace  v.  Arkell  (59  N.  Y.  S.  597)   502 

Wallace's  Estate,  Matter  of  (50  N.  Y.  S. 

1084)    803 

Wallach  v.  Maack  (50  N.  Y.  8. 1117)  797 

Walton  T.  Riverside  Bank  (68  N.  T.  8. 

1008)    449 

Warrin'B  Estate,  Matter  of  (60  N.  Y.  S. 

191)    695 

Watson  T.  Dealy  (90  N.  Y.  8.  623)   544 


Digitized  by 


Google 


1222  61  NBW  TORK  SUPPIAHBNT 

ud  K  K«w  York  State  Bqwrtor. 

US  mSG  .-Continued.  Pwe 

West  Side  Bnnk  v.  Foehrenbach  (58  N.  Y. 

S.  1067)   130 

Widmayer,  Matter  of  (59  N.  Y.  S.  980) . ...  36*2 
Wiea  V.  HoBfman  House  (59  N.  Y.  S.  38). . .  225 
WUliams  t.  Zimmermaim  (59  N.  Y.  S.  1119>  797 
Wilson  T.  Tabernacle  Baptist  Gliurclt  (59 

N.  Y.  S.  148)   268 


Pin 

Woodward's  Will,  Matter  of  (59  N.  Y.  5. 

1080)   -i  j 

Wormaer's  Estate,  Sfatter  ot  (58  N.  Y.  S. 

1088)   ' 

Worthinrton  v.  Loudon  Guarantee  ft  Acci- 
dent Co.  (58  N.  Y.  S.  1088)  

Wulff  T.  Oilento  (59  M.  T.  S.  52G)  


VOL.  13,  NEW  TOBK  CRIMINAL  BEFOBTS. 


People  T. 
People  V. 
People  T. 
People  V. 
People  ^. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  T. 
People  V. 
People  T. 
People  T. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  v. 
People  V. 
People  T. 
People  T. 
People  V. 
People  T. 
People  T. 
People  V. 
People  V. 
People  T. 
Pet^e  T. 


Page 

Baker  (50  N.  Y.  S.  771)   105 

Bumham  (48  N.  Y.  S.  946)   1^04 

Coombs  (5r>  N.  Y.  S.  27(!1   -'.25 

Cornelius  (55  N.  Y.  S.  723)   415 

Dippold  (51  N.  Y.  S.  859)   230 

Dorthy  (40  N.  Y.  S.  970)   173 

Dunn  (52  N.  Y.  S.  9<i8)   263 

Onrtland  (52  N.  Y.  S.  352)   103 

Gibson  (48  N.  Y.  S.  861)   208 

Heieelbetz  (51  N.  Y.  S.  (185)   223 

Ileiaelbetz  (55  N.  Y.  S.  4)   470 

Hill  (50  N.  Y.  S.  282)   550 

Kellina  (50  N.  Y.  S.  653)   134 

Levy  (53  N.  Y.  S.  643)   269 

Lin^enbom  (52  N.  Y.  S.  101). ...  195 

Lovejoy  (55  N.  Y.  S.  543)   411 

Lovell  (48  N.  Y.  S.  S79)   206 

Lyons  (51  N.  Y.  S.  811)   108 

Ulack  (54  N.  Y.  S.  098)   401 

Molineux  (57  N.  Y.  S.  043)   544 

Mnlkina  (54  N.  Y.  S.  4141   359 

Nicholson  (55  N.  Y.  S.  447)   472 

Rav  (55  N.  Y.  S.  410)   437 

Beilly  (53  N.  Y.  S.  1005)   3:tS 

Royal  (48  N.  Y.  S.  742)   27 

Shaver  (55  N.  Y.  S.  720)..   420 

Shinbume  (50  N.  Y.  S.  51)   157 

Sickles  (50  N.  Y.  S.  377)   1:J8 

Sullivan  (54  N.  Y.  S.  5.38)   377 

Sumner  (53  N.  Y.  S.  8171   318 

Thompson  (53  N.  Y.  S.  497)   273 

Van  TasaeKSO  N.  Y.  S.  53)   im 

Wade  (58  N.  Y.  S.  84(1)   425 


Peopie  T.  Wade  (57  N.  Y.  S.  645)  

People  T.  WfitkioB  (48  N.  Y.  S.  856)  

People  V.  Willis  (52  N.  Y.  S.  808j  

l^eople  V.  Willis  (54  N.  Y.  S.  52)  

People  V.  Willis  (54  N.  Y.  S.  129i  

People  v.  Wilmarrh  1 51  N.  Y.  S.  688t  

People  V.  Wolf  (53  N.  Y.  S.  29(i)  

People  ex  rei.  Bedell  t.  Kinney  (48  N.  V. 

s.  749)  :.:  

People  ei  rel.  Day  v.  Reese  (53  N.  Y.  S. 

965)   

People  ex  reL  Gardiner  v.  Olmstead  (53  N. 

y.  S.  472)  

People  ex  rel.  Hunt  v.  Markell  (50  N.  T. 

S.  766)  

People  ex  rei.  Kellar  v.  Sctkrady  (53  N.  V. 

S.  964)  .7.  

People  ei  rel.  Keller  v.  Hinsdale  (51  N.  T. 

S.  425)  

People  ex  rel.  Kirkpatrick  v.  Crowley  f4.<i 

N.  Y.  S.  214)  

People  ex  rel.  McLane  v.  Wbitaej  (49  N 

Y.  S.  589)  •.  

People  ex  reL  Perry  t.  Haiim  (54  K.  I.  8 

People  ex  rei.'  Salooin  V.  Wliitney  "(5* 

S.  570)  

People  ex  rel.  Sloane  v.  Kalion  (57  N.  Y.  S. 

931)  

People  ex  rel.  Sloane  r.  Falbn  (57  N.  Y.  S- 

9.31)  

People  ex  tel.  Snyder  t.  Whitney  (49  N.  T. 

S.  591)  7^7...  


.'J 


4» 


mr  roBusaixo  oo..  pxuiTsmuo  BTBHaorYPM—.  n.  pabi..  miwt. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


